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Monypenny  v.  Dering,  p.  52,  is  an  authority  well  known  to 
real  property  lawyers  on  shifting  uses  and  remoteness  of 


\i       limitations, 


I*  In  the  case  of  the  St  James's  Club,  p.  146,  an  attempt  was 

made  to  wind  up  a  club  under  the  Winding-up  Acts  then  in 
t*f  force,  on  the  ground  that  although  a  club  of  the  usual  kind 
46  is  not  a  partnership,  it  is  an  association.  The  Court  held  that 
!u  the  associations  contemplated  by  the  Acts  must  be  ejusdem 
Jf  generis  with  partnerships  or  trading  companies,  and  therefore 
the  term,  in  that  context,  did  not  include  clubs.  It  was 
said  incidentally  that  on  the  dissolution  of  a  club  any  existing 
member  "  might  file  a  bill  to  have  its  assets  administered  in 
54  this  Court  " — not  as  a  partner  but  as  a  beneficial  part  owner 
]0  — "  and  he  would  be  entitled  to  share  in  the  furniture  and 
Ul  effects  of  the  club."  We  are  not  aware  that  any  such  suit 
has  ever  been  brought.  It  might  raise  questions  fitted  to  tax 
all  the  ingenuity  of  the  Equity  Bar  and  all  the  astuteness 
of  the  Court  to  find  an  answer  to  them  not  involving  mani- 
fest innovation.  See  Maitland's  Introduction  to  Gierke's 
"Political  Theories  of  the  Middle  Age,"  at  p.  xxxiii. 

In  Stump  v.  Gaby,  p.  257,  Lord  St.  Leonards,  whose  grasp 
of  general  legal  principles  was  hardly  on  a  par  with  his 
undoubted  mastery  of  conveyancing,  went  out  of  his  way 
to  find  a  highly  artificial  and  indeed  hardly  correct  reason 
for  a  right  conclusion.  The  testator  in  the  cause  had  in  his 
lifetime  sold  and  conveyed  certain  freehold  reversions  to 
A.,  B.,  and  C.  Being  informed  that  some  of  the  familv 
threatened  to  dispute  these  conveyances  on  the  groun 
inadequate  consideration,  he  said  in  his  will :  "  in  ord< 
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prevent  all  #?^fc  I  hereby  ratify  and  confirm  the  con- 
veyances "  '  ,,  ition;  and  "for  further  assurance  and 
confirmation  i  -  sed  the  same  estates  to  the  same  parties. 
According  „  .  ***  ecent  authority  the  first  confirmation  was 
enough  and.  vise  (as  indeed  the  draftsman  seems  to 

have  thought)  unnecessary.  A  person  entitled  to  avoid  his 
contract  or  grant,  being  valid  on  the  face  of  it,  has  a  right 
of  election  which  he  may  determine  either  way  within  a 
reasonable  time  by  any  clear  manifestation  of  his  will.  The 
right  may  also  be  lost  by  acquiescence.  Meanwhile  the 
transaction  is  valid  until  rescinded,  and  third  parties  dealing 
for  value  may  acquire  indefeasible  rights  under  it.  The 
principle  is  not  peculiar  to  equity.  See  on  the  whole  matter 
the  classical  judgment,  earlier  than  the  Judicature  Acts, 
prepared  by  Blackburn,  J.  in  Chugh  v.  L.  $•  N.  W.  Rail.  Co., 
L.  K.  7  Ex.  26  (as  to  the  authorship  see  Lord  Blackburn's 
own  statement,  7  App.  Ca.  at  p.  360).  In  the  case  before 
us  Lord  St.  Leonards  seems  to  have  thought  that,  where  a 
conveyance  is  voidable,  only  the  legal  estate  passes  in  the 
first  instance,  and  there  remains  in  the  grantor  an  equitable 
estate  which  probably  though  not  certainly  can  be  got  out 
of  him  only  by  some  regular  form  of  assurance.  This,  we 
venture  to  think,  is  a  view  neither  required  by  any  authority 
nor  warranted  by  the  doctrine  of  voidable  transactions  as 
now  understood.  The  unknown  draftsman  of  the  testator's 
will,  made  in  1819,  was  a  sounder  lawyer  on  this  point  than 
Lord  St.  Leonards  in  1852. 

Martin  v.  Pycroft,  p.  324,  is  important  as  settling  the 
principles  on  which  courts  of  equity  deal  with  attempts  to 
vary  written  agreements  by  oral  evidence  of  additional  terms, 
and  with  the  complications  added  to  the  subject  by  the  Statute 
of  Frauds. 

The  judgment  of  Kindersiey,  V.-C.  in  Bodenham  v.  Soskyns, 
reprinted  here  at  p.  364  from  the  Jurist,  is  by  no  means 
without  interest ;  the  warning  that  the  moral  standard  of  the 
Court  is  higher  than  that  which  prevails  even  among  respect- 
able men  of  business  is  certainly  not  out  of  date.     We  have 
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preferred  the  Jurist  report  to  the  verbatim      "ort  given  in 
the  Law  Journal,  as  the  latter  sets  out  ts  at  great 

length  and  gives  the  principles  of  the  <  in  a  less 

convenient  form. 

Much  debate  both  judicial  and  extra  w '  '  a  has  raged 
around  Lumley  v.  Gyey  p.  501,  and  perhaps  no  modern  case 
has  been  more  doubted  before  its  authority  was  finally 
established.  Some  learned  persons  thought  for  a  time  that 
the  decision  affirmed  a  right  of  action  for  depriving  the 
plaintiff  of  a  third  person's  services  under  a  contract  only  in 
cases  where  the  service  was  of  a  personal  kind.  This  opinion, 
however,  did  not  find  much  favour.  Others,  in  fact  most 
lawyers  till  about  ten  years  ago,  thought  that  the  cause  of 
action  involved  malice  in  the  sense  that  the  defendant's  object 
must  appear  to  have  been  either  to  injure  the  plaintiff  or  to 
benefit  himself  at  the  plaintiff's  expense.  Then  the  remarks 
made  on  the  case  in  Allen  v.  Flood  [1898]  A.  C.  at  pp.  123, 
168, 171,  left  it  quite  disputable  whether  it  could  be  supported 
or  not.  Since  Quinn  v.  Leathern  (see  Lord  Macnaghten's 
opinion  [1901]  A.  C.  at  p.  510,  and  Lord  Lindley's  at  p.  535) 
we  know  that  the  cause  of  action  exists,  and  is  in  no  way 
entangled  with  "malice,"  but  is  as  broad  and  simple  as 
trespass ;  it  is  wilful  interference  with  an  existing  legal  right. 
As  yet  there  is  no  positive  authority  in  England  on  the 
further  question  whether,  having  gone  so  far  as  this,  the 
Common  Law  can  stop  short  of  holding  that  the  intentional 
infliction  of  any  kind  of  temporal  harm  is  a  cause  of  action 
unless  it  can  be  brought  under  some  head  of  justification  or 
excuse,  in  opposition  to  the  view  formerly  received,  and  still 
maintained  by  some  very  learned  persons,  that  the  burden  is 
on  the  plaintiff  to  bring  the  injurious  act  of  the  defendant 
within  some  known  specific  category  of  actionable  wrongs. 
The  wider  view  seems  to  have  been  favoured  by  Lord  Bo  wen: 
see,  in  addition  to  his  judgment  in  the  Mogul  Steamship 
Company's  case,  his  dictum  reported  [1893]  1  Ch.  at  p.  422. 
Lately  the  Supreme  Court  of  the  United  States  has  accepted 
as   at  least  probable  the   position   "  that  prima  facie  the 
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intentional  infliction  of  temporal  damage  is  a  cause  of  action, 
which,  as  &  matter  of  substantive  law,  whatever  may  be  the 
form  of  pjeading?  requires  a  justification  if  the  defendant  is 
to  escaped  :  Atlgn  v.  Wisconsin  (1904)  195  U.  S.  at  p.  204. 
A  contrary  opinion,  however,  is  expressed  in  the  report  of 
the  Koyai  Commission  on  Trade  Disputes  (1906)  by  Mr.  A. 
Cohen,  K.C.,  Lord  Dunedin,  and  the  late  Sir  Godfrey 
Lushington. 

Hochster  v.  De  la  Tour,  p.  747,  established  the  convenient 
doctrine  of  what  is  now  known  as  "  anticipatory  breach  of 
contract.' '  It  was  a  bold  decision  at  the  time,  for  Baron 
Parke  had  expressed  a  contrary  view  in  Phillpotts  v.  Evans, 
see  52  E.  E.  at  p.  804. 

The  case  of  the  Amber  gate  Rail.  Co.,  p.  810,  offers  a 
striking  proof  that  inanimate  chattels — in  this  case  a  loco- 
motive— may  be  distrained  damage  feasant. 

At  p.  643  the  learned  reader  may  see  how  Lord  Campbell 
aired  a  little  knowledge,  of  the  kind  which  is  a  dangerous 
thing,  of  the  Constitution  of  the  United  States. 
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BOLTON  v.  POWELL.  1**2. 

March  U,  12. 
(2  D.  M.  &  G.  1—27  ;  &  C.  14  Beav.  275 ;  16  Jur.  24.)  

[Obsolete  law  and  practice  as  to  enforcing  in  equity  the  liability  of  sureties 
for  bonds  taken  on  the  grant  of  administration  by  the  Ecclesiastical  Courts.] 


TURNER  v.  TURNER.  wi. 

Dec.  10, 19, 
(2  D.  M.  &  G.  28—48 ;  S.  C.  21  L.  J.  Ch.  422  ;  19  L.  T.  O.  S.  15.)  20,  22. 

At  the  hearing  of  a  suit  to  establish  a  will,  an  issue  was  directed  at  the  1852, 

instance  of  the  heiress-at-law,  who  was  a  married  woman.    Before  any  *    9>  20# 

trial  she  and  her  husband  presented  a  petition,  stating  that  at  the  urgent  Knight 
request  of  their  children  (who  were  devisees),  they  had  agreed  to  withdraw  Bruce, 
all  opposition  to  the  will,  upon  being  allowed  their  costs,  and  praying  that  Lord 

the  order  directing  the  issue  might  be  discharged  upon  these  terms.    Upon  Crahwobth, 
this  petition,  an  order  was  made  according  to  the  prayer,  and  purporting  '    " 

to  be  made  upon  the  consent  of  the  married  woman  by  her  counsel.  Sub-  I  ' 
sequently  a  private  Act  of  Parliament  was  obtained  authorizing  leases  to 
be  made  of  the  devised  estates.  The  married  woman  was  one  of  the 
petitioners  for  the  Act,  and  was  excepted  from  the  saving  clause,  and  the 
Act  recited  the  will,  and  proceeded  upon  the  assumption  of  its  validity. 
Some  years  afterwards  the  married  woman  presented  a  petition  to  rehear  the 
cause: 

Held,  upon  the  rehearing,  that  the  order  discharging  the  direction  for  an 
issue  was  binding  upon  the  husband,  but  not  upon  the  wife. 

SetnUet  per  Lord  Cran  worth,  that  if  at  the  hearing  a  married  heiress- 
at-law  does  not  ask  for  an  issue,  she  is  bound  by  the  decree. 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls, 
acceding  to  a  motion  on  the  part  of  the  plaintiff,  to  take  off  the 
R.R. — vol.  xcv.  1 
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Turner  file  a  petition  of  rehearing,  presented  by  Mary  the  wife  of  William 
Turner.      S.  Meryweather,  who  were  two  of  the  defendants. 

The  bill  was  filed  on  the  3rd  of  October,  1829,  by  the  infant 
children  of  the  petitioner  Mrs.  Meryweather,  seeking  to  establish 
the  will  of  their  grandfather,  Mr.  William  Turner,  whose  heiress-at- 
law  and  customary  heiress  Mrs.  Meryweather  was.  By  the  will 
freehold  and  copyhold  estates  were  devised  upon  certain  trusts 
under  which  the  infant  plaintiffs  were  interested. 

Mrs.  Meryweather  and  her  husband  joined  in  their  answer,  and 

thereby  admitted  the  due  execution  of  the  will.     They  had  received 

a  legacy  of  S00L,  bequeathed  by  the  will  to  Mrs.  Meryweather,  and 

[ #29  ]       presented  a  petition  *in   the  cause  for  payment  to  them  of  an 

annuity  of  500Z.  per  annum,  also  given  to  her  by  the  will. 

On  the  25th  of  January,  1882,  the  cause  came  on  for  hearing, 
when  upon  the  application  of  Mrs.  Meryweather,  an  issue  devUavit 
vel  non  was  directed,  the  adult  plaintiffs  being  directed  to  be 
plaintiffs  at  law. 

On  the  27th  of  November,  1882,  an  order  was  made  substituting 
the  trustees  of  the  will  as  plaintiffs  in  the  issue.  From  this  order  of 
substitution  Mr.  and  Mrs.  Meryweather  had  unsuccessfully  appealed. 

On  the  5th  of  February,  1883,  no  trial  of  the  issue  having  taken 
place,  Mr.  and  Mrs.  Meryweather  presented  a  petition  in  the  cause 
to  have  the  order  for  it  discharged.  This  petition  contained  the 
following  allegations : 

That  the  testator  was,  at  the  time  of  the  execution  of  his  will  and 
codicil,  under  the  influence  of  persons  hostile  to  Mr.  and  Mrs. 
Meryweather,  who,  taking  advantage  of  his  impaired  state  of  mind, 
compelled  him  to  make  such  will  and  codicil.  That  the  petitioners 
had  been  guided  throughout  the  before-mentioned  proceedings  in 
opposing  the  said  will  and  codicil,  from  a  deep  sense  of  injury,  and 
from  the  conviction  of  the  necessity  for  them  to  clear  their 
characters  from  the  imputations  conveyed  by  the  will  and  codicil, 
more  particularly  as  the  said  testator  had  therein  directed  that  the 
guardianship  of  the  petitioner's  children  should  be  removed  from 
them ;  that  the  petitioner's  said  children  had  always  lived  with  them 
on  terms  of  the  greatest  affection.  That  the  testator  had  directed 
the  payment  of  the  said  annuity  of  500L  to  Mrs.  Meryweather,  in 
a  way  degrading  to  the  feelings  of  herself  and  her  husband ;  but 
T  *3Q  ]  that  the  petitioners  had,  at  the  *urgent  request  of  the  three  adult 
children  who  were  plaintiffs,  consented  and  agreed  to  withdraw  all 
further  opposition  to  the  will,  the  adult  children  being  willing  and 
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desirous  tliat  the  expenses  incurred  up  to  that  time  by  the  petitioners  Turkeb 
in  preparing  for  the  trial,  should  be  allowed  to  the  petitioners  as  Turn  be. 
costs  in  the  cause.  The  prayer  was,  that  the  order  of  the  25th  of 
January,  1832,  directing  the  issue,  and  that  of  the  27th  of 
November,  1832,  substituting  the  trustees  as  plaintiffs,  might  be 
discharged  ;  and  that  the  costs  of  and  relating  to  the  issue,  and  o* 
the  said  application  and  consequent  thereupon,  might  be  costs  in 
the  cause  as  between  solicitor  and  client,  the  petitioners  thereby 
undertaking  to  admit  the  validity  of  the  will  and  codicil  of  the  said 
testator,  and  submitting  to  have  the  trusts  thereof  performed  and 
carried  into  effect  under  the  direction  of  the  Court. 

This  petition  came  on  for  hearing,  together  with  the  cause,  upon 
further  directions,  on  the  14th  of  February,  1833,  when  a  decree 
was  made  in  the  cause  and  on  the  petition,  which  after  stating  that 
the  defendant  Mary  Anne  Meryweather  the  heiress-at-law,  and 
customary  heiress  of  the  said  testator,  by  counsel  consented  that 
the  orders  of  the  25th  day  of  January,  and  the  27th  day  of 
November,  1832,  should  be  discharged,  ordered  those  orders  to  be 
discharged  accordingly.  It  further  declared,  that  the  will  and 
codicil  were  well  proved,  and  it  ordered  that  they  should  be 
established,  and  the  trusts  thereof  be  performed  and  carried  into 
execution.  The  costs  were  directed  to  be  taxed,  and  to  be  paid  in 
the  manner  as  sought  by  the  petition. 

In  1845,  a  petition  was  presented  to  Parliament  for  a  private  Act 
authorizing  building  leases  to  be  made  of  part  of  the  laud  devised, 
and  was  signed  by  (among  others)  Mr.  and  Mrs.  Meryweather.     An 
Act  for  that  *purpose  passed  accordingly,  and  the  rights  of  Mrs.       [  *3i  ] 
Meryweather  and  her  heirs  were  excluded  from  the  saving  clause. 

On  the  18th  of  January,  1851,  Mrs.  Meryweather  obtained  upon 
motion  before  the  late  Master  of  the  Bolls,  an  order  giving  her 
leave  to  present  by  her  next  friend  a  petition  of  rehearing  of  the 
decree  of  the  14th  of  February,  1833,  and  afterwards  presented  a 
petition  of  rehearing,  intituled  in  the  matter  of  the  private  Act  as  well 
as  in  the  cause,  but  not  stating  the  Act  in  the  body  of  the  petition. 

On  the  29th  of  May,  1851,  the  trustees  moved  before  the  present 
Master  of  the  Bolls,  to  discharge  the  order  of  the  13th  of  January, 
1851,  and  that  the  petition  of  rehearing  might  be  taken  off  the  file. 
His  Honour  thereupon  ordered  that  the  petition  should  be  taken  off 
the  file.  From  that  order  Mrs.  Meryweather  now  moved,  by  way  of 
appeal. 

*  *  *  *  * 
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to  make  what  she  or  they  can  of  that  point;  hut  that,  during  the  Tuhneb 
life  of  the  husband,  the  estate  is  effectually  bound,  so  that,  during  tukneb. 
his  life,  he  being,  if  the  will  is  bad,  tenant  by  the  courtesy,  there 
cannot  be  a  trial.  Subject,  therefore,  to  dealing  with  this  case 
more  unfavourably  to  those  who  support  the  application,  after 
hearing  those  who  oppose  it, — if  they  shall  desire  to  be  heard, — 
what  we  at  present  propose  to  do  is  to  vary  the  decree  or  order  of 
the  14th  of  February,  18J3,  by  striking  out  the  words  expressing 
the  consent  of  Mrs.  Mery weather,  and  inserting  at  the  end  of  it  the 
following  words  :  "  This  decree  or  order  is  to  be  without  prejudice 
to  any  suit  or  question  which  may  be  instituted  or  raised  as  to  the 
validity  of  the  said  will  after  the  death  of  the  said  William  Stevens 
Meryweather,  and  accordingly  the  said  Mary  Ann  Meryweather, 
her  heirs  and  assigns,  are  to  be  at  liberty  to  institute,  prosecute,  or 
make  any  suit,  proceeding,  or  application,  which  she  or  they  may 
be  advised,  after  the  death  of  the  said  William  Stevens  Meryweather, 
for  the  purpose  of  recovering  the  real  estate  of  the  said  testator,  on 
the  ground  that  he  left  the  said  Mary  Ann  Meryweather  his 
heiress-at-law,  and  of  disputing  the  validity  as  to  real  estate  of  the 
said  will." 

Mr.  Roundell  Palmer,  Mr.  Holt,  Mr.  Wright,  Mr.  Hardy,  and        [  <r>  ] 
Mr.  J.  V.  Prior  for  the  respondents. 

Mr.  Yilliers,  in  reply. 

The  Lord  Justice  Knight  Bruce  : 

We  have  declared  our  opinion  that  without  the  consent  of  those 
opposing  the  present  application  nothing  can  be  done  to  try  the 
validity  of  the  will  during  the  life  of  the  husband.  The  only 
question  which,  though  probably  difficult,  was  whether  liberty 
should  be  reserved  to  dispute  it  after  his  death :  it  is  a  question 
theoretically  of  importance ;  in  this  case,  I  believe,  practically  of 
none. 

Thb  Lord  Justice  Lord  Cranworth: 

This  is  a  case  which,  though  we  believe  it  practically  to  be  of  no 
importance  at  all,  opens  a  number  of  very  difficult  and  somewhat 
carious  questions,  namely,  as  to  the  rights  of  a  husband  as  dominns 
litis  in  a  suit  in  which  his  wife's  inheritance  is  interested.  There 
seems  to  be  very  great  authority  for  saying  (and  all  convenience, 
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Turner  and  all  analogy  to  the  old  proceeding  in  respect  of  real  actions, 
Turner,  would  seem  to  show,  by  reason  a  priori,  that  this  is  the  state  of  the 
law),  that  if  there  is  a  suit  against  the  husband  and  wife  in  respect 
of  the  wife's  inheritance,  and  the  wife  does  not,  or  the  husband  and 
wife  do  not,  at  the  time  desire  to  have  an  issue,  the  Court  may 
declare  the  will  to  be  proved  just  as  if  she  was  not  a  married 
woman.  All  convenience,  I  say,  seems  to  require  that  this  should 
be  the  law.  I  cannot  remember  any  case  having  come  under  my 
[*^6]  own  experience,  but  if  I  *had  been  asked  the  question  I  should 
have  said  it  was  just  the  same  whether  she  was  a  married  woman  or 
not,  and  that  if  she  does  not  claim  she  must  be  bound.  Mr.  Walker, 
who  is  a  registrar  of  very  great  experience,  states  it  as  his  impres- 
sion that  it  is  very  frequently  done.  He  has  brought  us  a  note  of 
two  cases,  and  one  was  distinctly  a  case  (I)  in  which  that  had  been 
done;  but  on  looking  at  the  registrar's  book,  singularly  enough  the 
decree  does  not  seem  to  have  been  entered,  and  although  the  decree 
wTas  not  entered  there  was  an  order  made  afterwards  reciting  it,  and 
some  directions  given  upon  some  interlocutory  order  about  costs. 

If  it  had  been  absolutely  necessary  to  decide  this  question,  we 
should  probably  have  wished  further  time  to  make  some  further 
search  for  precedents.  But  assuming  it  to  be  the  law  that  if  the 
wife,  or  the  husband  acting  for  the  wife,  does  not  claim  an  issue  at 
the  time  the  cause  comes  to  a  hearing,  the  wife  is  bound,  still  in 
this  case  an  issue  was  directed,  and  then  arises  this  question :  an 
issue  having  under  these  circumstances  been  directed,  could  the 
husband  afterwards  present  a  petition  to  vary  that  order,  and  to 
get  rid  of  the  issue?  In  my  opinion  he  could  not.  That  was 
a  different  proceeding  altogether.  He  did  not  omit  to  claim  an 
issue,  but  having  claimed  the  benefit  of  an  issue,  he  thought  fit 
afterwards,  on  his  wife's  behalf,  to  compromise  the  suit.  As  was 
pointed  out  by  my  learned  brother,  that  could  not  be  done  by 
analogy  to  the  old  form  of  proceeding  in  real  actions,  for  although 
the  wife  was  bound  in  them,  yet  when  there  was  a  compromise,  as 
upon  a  fine  or  recovery,  she  was  solely  and  separately  examined. 
[  **7  J  It  seems  to  me  that  the  husband  could  not  get  rid  of  *the  right 

that  the  wife  had  acquired  in  1832.  If  the  husband  could  not  do  it 
by  his  own  petition  alone,  he  could  not  make  it  at  all  better  by 
joining  the  wife  as  co-petitioner,  still  less  can  it  be  entered  on  the 
decree  that  she  had  consented.  It  is  merely  a  superfluity  of  w?ords 
that  means  nothing.  What  is  the  effect  of  the  order  that  was 
(1)  Barker  v.  Anderton,  in  1839. 
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made  on  that  petition  of  the  husband  joining  the  wife  with  him  ?  Turner 
I  believe  we  both  are  of  opinion,  that  although  inoperative  in  turner. 
binding  the  inheritance  as  against  the  wife,  it  must  be  conclusive 
and  binding  as  against  the  husband.  Indeed,  it  is  hardly  necessary 
to  determine  that,  because  he  was  a  party  afterwards  to  an  order 
which  expressly  proceeded  on  that  footing,  and  the  consequence  of 
that  is  that  he  is  for  ever  bound.  He  being  tenant  by  the  courtesy, 
and  therefore  entitled  mb  modo  during  his  own  life,  has  bound  that 
inheritance,  whether  the  will  was  or  was  not  good.  He  is  bound  to 
act  on  the  footing  of  there  being  a  valid  will  so  long  as  he  lives. 

Then  the  question  arises,  whether  we  ought  not  to  provide 
against  the  possible  injustice  to  the  wife,  or  those  who  come  after 
her,  of  their  being  precluded  from  disputing  that  will  after  the 
husband's  death.  We  think  that  we  ought  to  make  such  a 
provision,  that  if,  upon  his  death,  Mrs.  Meryweather,  if  she  should 
then  be  alive,  or  her  heir,  if  she  should  be  then  dead,  should  be 
minded  to  dispute  this  will,  they  should  not  be  prejudiced  by  the 
act  of  the  husband  in  having  got  rid  of  the  order  that  was  made  in 
1882,  for  the  trial  of  an  issue  as  to  the  validity  of  that  will,  but 
that  they  ought  to  have  the  same  right  as  if  the  order  of  1883  had 
never  been  made,  and  the  petition  had  never  been  presented. 

The  Lord  Justice  Knight  Bruce  : 

I  repeat  that  I  consider  the  transaction  of  1833  equivalent  *to  a       L  *48  ] 
compromise  or  sale,  and  not  to  an  adjudication.     The  two  proceed- 
ings stand  in  importantly  different  positions.     The  language  in 
whicli  we  have  framed  minutes  may  be  susceptible  of  improvement. 
We  shall  be  glad  to  hear  any  observations  upon  it. 

The  following  were  the  minutes  of  the  order,  as  finally  settled : 
"Vary  the  decree  or  order  of  the  14th  of  February,  1888,  by 
striking  out  the  consent  of  Mary  Anne  Meryweather,  and  inserting 
at  the  end  of  it  the  following  words :  '  That  the  decree  or  order  is 
to  be  without  prejudice  to  any  suit  or  question  which,  after  the 
death  of  the  said  William  Stevens  Meryweather,  may  be  instituted 
or  raised  by  the  said  Mary  Anne  Meryweather,  her  heirs 
or  assigns,  as  to  the  validity  of  the  will  and  codicil,  or  either  of 
them.'  And  accordingly  the  said  Mary  Anne  Meryweather,  her 
heirs  and  assigns,  are  to  be  at  liberty  to  institute,  prosecute,  or 
make  any  suit,  proceeding,  or  application,  that  she  or  they  may  be 
advised,  after  the  death  of  the  said  William  Stevens  Meryweather, 
for  the  purpose  of  recovering  the  real  estates  of  the  said  testator,  on 
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the  ground  that  he  left  the  said  Mary  Anne  Mery  weather  his 
heiress-at-law,  and  of  disputing  the  validity  as  to  real  estate  of  his 
said  will  and  codicil,  or  either  of  them.  The  costs  of  all  parties,  of 
and  consequent  upon  the  petition  of  rehearing,  including  the  costs 
of  the  trustees'  motion  at  the  Bolls,  to  take  the  petition  off  the  file, 
and  of  the  application  to  discharge  the  order  of  the  Master  of  thr 
Bolls  thereon,  to  be  costs  in  the  cause." 


1852. 
March  20,  22. 


KENT   v.  JACKSON. 

(2  D.  M.  &.  G.  49—50 ;  affirming  14  Beav.  367.) 

[A  note  of  this  appeal  will  be  found  at  the  end  of  the  report  from  14  Beav. 
see  92  E.  E.  at  p.  150.] 
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March  12,  29. 

Knight 

Brock, 

Lord 

Cranworth, 
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DAVIES  v.  DAVIES. 

(2  D.  M.  &  G.  51—55 ;  S.  C.  21  L.  J.  Ch.  419 ;  16  Jur.  419 ;  19  L.  T.  O.  &  81.) 

Where  a  defendant  of  unsound  mind,  not  found  so  by  inquisition,  was 
entitled  to  a  capital  sum,  the  income  of  which  was  insufficient  for  her 
maintenance,  the  Court  directed  nearly  the  whole  of  it  to  be  laid  out  in  the 
defendant's  name  in  purchase  of  a  Government  annuity,  and  that  the  income 
should  be  applied  for  her  maintenance. 

A  Vice-chancellor  has  jurisdiction  to  make  such  an  order. 

This  was  the  petition  of  a  defendant,  named  Sarah  Frances 
D'Arley  Davies,  a  person  of  unsound  mind,  (though  not  found 
to  be  such  by  inquisition,)  by  her  mother,  and  guardian.  Her 
mother,  and  her  brother,  Henry  Philip  Davies,  were  co-petitioners 
with  her.  The  petition  prayed  that  a  sum  of  762/.  16*.,  SI.  per  cent. 
Consolidated  Bank  Annuities,  to  which  the  petitioner,  Miss  Davies, 
was  entitled,  and  which  was  standing  in  trust  in  the  cause,  might 
be  applied  to  the  purchase  of  an  annuity  for  the  life  of  Miss  Davies, 
pursuant  to  the  stat.  48  Geo.  III.  c.  143,  in  the  joint  names  of 
herself,  her  brother,  and  mother,  to  be  applied  by  them,  or  the 
survivor  of  them,  to  her  maintenance;  or  otherwise  that  the 
dividends  already  accrued  and  to  accrue  upon  the  said  sum  of 
7622.  16*.,  SI.  per  cent.  Consolidated  Bank  Annuities,  might  be  paid 
to  the  petitioners,  Mrs.  Davies,  and  Henry  Philip  Davies,  or  the 
survivor  of  them,  to  be  applied  to  the  maintenance  of  Miss  Davies. 

The  petition,  and  the  affidavit  in  support  of  it,  stated  that  the 
petitioner,  Miss  Davies,  would  be  forty-seven  years  of  age  in 
December,  1852 ;  and  that  for  the  whole  of  the  period  of  seventeen 
years  and  upwards  last  past,  she  bad  been  and  still  was  of  unsound 


vol.  xcv.j  1852.     CH.     2  D.  M.  &  G.  51—53. 

mind,  and  incapable  of  taking  care  of  her  affairs:  that  during  the  Davies 
whole  of  that  period,  with  the  exception  of  four  days,  she  had  been  daVies. 
and  still  was  under  the  care  of  Dr.  Monro,  at  Brooke  House,  Clapton. 
That  by  an  order  made  in  the  causes,  dated  the  6th  clay  of 
December,  1850,  made  upon  the  death  of  a  tenant  for  life,  Miss 
Davies  became  and  was  absolutely  entitled  to  the  above-named  sum 
*of  762Z.  16*.,  8/.  per  cent.  Consolidated  Bank  Annuities,  which  had  I  *52  1 
been  carried  over  to  an  account,  intituled  "  The  account  of  the 
Defendant  Sarah  Frances  D'Arley  Davies,"  and  that  she  was  also 
entitled  to  41L  19*.  5d.,  cash,  standing  to  the  same  account.  That 
the  other  property  of  Miss  Davies  was  a  reversionary  interest  in  one- 
seventh  part  of  3,6001.,  3/.  per  cent.  Consolidated  Bank  Annuities, 
subject  to  a  life  interest  of  a  person  aged  forty-two  ;  a  life  interest 
in  the  dividends  of  6002.,  SI.  per  cent.  Reduced  Bank  Annuities . 
and  one-seventh  part  of  the  reversion  of  that  fund.  That  the 
expense  of  maintaining  and  keeping  her  at  Brooke  House  had 
amounted  and  still  amounted  to  50/.  per  annum,  or  thereabouts . 
which,  with  10Z.  for  clothing,  had  been  defrayed  and  paid,  for  some 
time,  partly  out  of  the  dividends  of  the  600J.,  81.  per  cent.  Reduced 
Bank  Annuities,  the  deficiency  being  defrayed  and  paid  by  the 
mother,  and  the  brother,  and  sisters  of  Miss  Davies;  but  that 
of  late,  and  for  some  time  past,  the  deficiency  had  been  made  up  by 
the  mother  alone.  That  the  mother  was  seventy-nine  years  old,  or 
thereabouts,  and  of  infirm  health ;  that  her  income  was  derived 
solely  from  an  estate,  for  her  life  only ;  that  she  had  not  the  power 
nor  the  means  of  making  provision  after  her  decease  for  the 
petitioner,  Miss  Davies ;  that  the  yearly  income  of  her  property  did 
not  exceed  401.  17*.  8tL,  which  was  greatly  insufficient  for  her 
suitable  maintenance ;  and  that  the  said  762Z.  16*.,  3/.  per  cent- 
Consols,  at  the  present  value  thereof,  would  purchase  a  Government 
annuity,  for  her  life,  of  432.  4s.  9rf.,  or  thereabouts. 

Mr.  Stevens  supported  the  petition  (which  was  unopposed),  and 
said  that  the  Vicb-Chancellor,  before  whom  the  cause  was, 
suggested  that  the  matter  should  be  brought  before  this  Court. 

The  Lobd  Justice  Enioht  Bruce  :  [  63  ] 

Ab  the  petition  is  in  a  cause,  the  Vice-Chancellors  have  as 
much  jurisdiction  as  we  have  (l).    But  we  may  as  well  dispose 
of  the  case.    Has  any  thing  so  strong  been  done  as  to  deal  with 
(1)  See  Vufaaa  v   Cnrr,  79  K.  R.  195  (2  De  G.  &  Sm.  242). 
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capital  under  circumstances  such  as  those  here?     The  jurisdict 
may  probably  be  a  wholesome  one,  if  it  can  be  exercised. 

The  Lord  Justice  Lord  Cranworth  : 

I  wish  very  much  to  do  what  is  asked.  It  would  only 
carrying  one  step  further,  that  which  this  Court  is  continue 
in  the  habit  of  doing  with  reference  to  applying  part  of  the  cap 
of  an  infant  for  payment  of  an  apprenticeship  fee  when  the  fi 
is  small.  I  think  600Z.  of  this  particular  fund  might  be  appli 
leaving  a  small  balance  in  case  of  necessity. 

The  case  stood  over  to  give  time  to  inquire  whether  a  Governm 
annuity  could  be  purchased  in  the  name  of  the  Accountant-Gene 
according  to  the  practice  in  the  Accountant-General's  office. 

[The  annuity  was   ultimately  purchased  in   the  name  of 
annuitant,  and  was  ordered  to  be  paid  to  H.  P.  Davies  until  furt 
order,   upon   his    undertaking    to    apply   the    same   towards 
maintenance  of  the  annuitant.] 


— *.  -  — 
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EDWAEDS   v.  BURT(l). 

(2  D.  M.  &  G.  55—65.) 

If  previously  to  the  sale  of  a  reversionary  interest,  the  vendor 
purchaser  concur  in  ascertaining  from  persons  of  competent  skill, 
having  knowledge  of  the  property  and  of  all  the  circumstances  like] 
influence  its  value,  a  well  considered  estimate  of  what  the  property  w 
be  likely  to  fetch  at  a  sale,  and  act  on  that  opinion :  semMe,  that  su 
transaction  would  not  be  afterwards  disturbed  merely  because  other 
veyors  afterwards  came  to  a  different  conclusion  from  that  on  whicl 
parties  acted.  It  is  not  necessary  to  give  validity  to  such  a  sale  th 
should  be  made  by  public  auction.  But  where,  upon  the  sale  by  pri 
contract  of  such  an  interest  in  leaseholds,  nothing  was  done  except  obtai 
the  opinion  of  an  actuary  unacquainted  with  the  local  circumstances  li 
to  influence  the  value,  and  in  a  suit  to  impeach  the  salq  the  purchaser 
unable  to  show  that  he  had  given  the  full  value,  the  sale  was  set  aside. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Ro 
dismissing  the  bill  which  was  filed  by  the  vendor  of  a  reversioi 
interest,  to  set  aside  a  sale  for  inadequacy  of  price,  and  on  the  gro 
of  undue  influence.     The  facts  are  fully  stated  in  the  judgment 


(1)  This  sale  was  set  aside  on  the 
ground  of  undervalue  only,  and  the 
decision  is  consequently  obsolete  under 
SI  Vict.  c.  4  (as  to  which  see  the  note 
in  11  fi.  R.  p.  9),  but  the  report  is 
retained  here  as  illustrating  the  object 


and  operation  of  31  Vict.  c.  4,  and 
as  having  some  possible  future  a 
cation  to  any  discussion  as  to 
terms  on  which  the  sale  of  a  reve: 
may  still  be  set  aside  in  cases 
within  31  Vict.  c.  4.— 0.  A.  S. 
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Mr.  Anderson  and  Mr.  Godfrey,  in  support  of  the  appeal.  Edwards 

t. 

Mr.  Bethell,  Mr.  U.  Palmer,  and  Mr.  Greene,  for  the  respondent,        BlIUT- 

referred  to   [Lord  Aldborough  v.   Trye  (l),  and  previous  decisions 

covered  by  the  rule  which  was  finally  established  by  the  House 

of  Lords  in  that  decision]. 

Mr.  Anderson,  in  reply.  [  56  ] 

Cur.  adv.  vult. 

The  Lord  Justice  Lord  Cr  an  worth:  April  2. 

The  bill  filed  in  this  cause  seeks  to  set  aside  two  sales  made, 
one  in  ihe  month  of  October,  1846,  and  the  other  in  February, 
1848,  being  sales  by  the  plaintiffs  to  the  defendant  of  the  rever- 
sionary life  estate  of  the  plaintiff,  Mrs.  Edwards,  in  some  real 
property  at  Reigate. 

The  interest  of  Mrs.  Edwards  was  derived  under  the  will  of 
John  Carter,  who  died  in  1825.  Under  that  will  Mary  Compton, 
the  mother  of  Mrs.  Edwards,  was  tenant  for  life  of  the  property 
in  question,  with  remainder  to  Mrs.  Edwards  for  her  life,  and  in 
the  month  of  October,  1846,  Mrs.  Compton  was  74  years  of  age, 
and  Mrs.  Edwards  88.  The  relief  is  sought  on  the  ground  that 
the  plaintiffs  had  been  induced  to  part  with  their  reversion  at 
materially  less  than  the  fair  value,  so  that  this  Court  ought  not 
to  allow  ihe  transaction  to  stand.  The  bill  alleges  further,  that 
at  the  time  of  these  sales  the  defendant  was  acting  as  the  solicitor 
of  the  plaintiffs,  and  so  exercised  an  influence  over  them ;  and  it 
suggests  circumstances  of  undue  pressure  on  the  part  of  the 
defendant,  which,  independently  of  the  question  of  value,  might 
entitle  the  plaintiffs  to  relief;  but  as  we  intimated  at  the  hearing, 
those  allegations  and  suggestions  are  not  established  by  the 
evidence,  and  the  case  must  therefore  be  considered  merely  with 
reference  to  the  point  of  value. 

The  doctrine  on  this  head  of  equity  has  been  the  subject  of 
frequent  discussion  in  modern  times,  from  the  decisions  of  Peacock 
v.  Evans  (2),  and  Gowland  v.  De  *Faria  (3),  before  Sir  William  Grant,  L  *57 1 
down  to  that  of  Edwards  v.  Brown  (4),  before  my  learned  brother  ; 
but  it  is  unnecessary  now  to  canvass  or  discuss  the  principles,  for 
the  rule  on  this  subject  was  finally  and  distinctly  established  by 
the  House  of  Lords  in  Lord  Aldborough  v.  Trye  (l)/and  that  case, 

(1)  51  B.  B.  32  (7  CI.  &  Fin.  436).  (3)  11  K.  B.  9  (17  Vea.  20). 

(2)  10  B.  U.  218  (16  Yes.  512).  (4)  2  Coll.  100. 
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EDtyAfcfife  following  several  of  the  previous  authorities,  clearly  establishes 
BuiiT.  ttiafc  the  purchaser  of  a  reversionary  interest,  or,  at  all  events,  the 
purchaser  of  such  an  interest  from  an  expectant  heir,  or  froru  a 
.person  standing  in  the  situation  of  an  expectant  heir  (and  the 
plaintiff,  Mrs.  Edwards,  clearly  sustained  that  character)  is 
bound,  if  the  transaction  is  impeached  within  a  reasonable  time, 
to  satisfy  the  Court,  that  he  gave  the  fair  market  value  for  what 
he  purchased. 

Applying  then  that  rule  to  the  facts  now  before  us,  what  we  have 
tor  determine  is  whether  the  case  furnishes  evidence  to  satisfy  us 
that  250/.  was  the  fair  market  value  of  the  reversionary  interest 
sold  in  1846,  and  50(M.,  with  the  additional  50/.,  payable  contin- 
gently, a  fair  and  sufficient  price  for  the  reversion  sold  in  1848. 
We  think  that  the  case  does  not  furnish  such  evidence. 
M    With  respect  to  the  property  comprised  in  the  first  purchase,  the 
evidence  of  Mr.  Nash,  one  of  the  plaintiffs'  witnesses,  states  that  the 
market  value,  if  it  had  been  [sold]  in  1846  by  public  auction,  would 
have  been  501/.  4«.     Mr.  Crawter,  the  other  surveyor,  examined  on 
behalf  of  the  plaintiffs,  puts  the  value  much  higher,  namely,  at 
840/.      Both   these   witnesses   are   surveyors   of    experience,   well 
acquainted  with  the  property,  so  that  they  had  the  best  means  of 
forming  a  correct  judgment. 
[  *58  ]  They  certainly  differ  widely  in  their  estimated  value.     *But  the 

question  is  not  whether  on  their  testimony  we  should  be  prepared 
to  say  we  were  satisfied  that  the  value  was  such  as  they  represent, 
but  whether,  in  the  face  of  their  evidence,  we  can  say  we  are 
satisfied  that  the  price  actually  paid,  namely,  250/.,  was  the  fair 
value.  In  order  to  enable  us  to  do  so,  the  defendant  has  examined 
two  surveyors,  Mr.  Shuttleworth  and  Mr.  Marsh,  and  they,  treating 
this  property  not  as  it  actually  existed  at  the  time  of  the  sale,  but 
as  a  well  secured  annuity  of  the  same  yearly  value  as  the  actual  rent, 
say  that  its  market  value  was  318/.  according  to  Mr.  Shuttleworth, 
or  321/.  according  to  Mr.  Marsh. 

It  thus  appears  that,  according  to  the  defendant's  own  witnesses, 
the  price  paid  (250/.)  was  less  by  about  70/.  than  the  fair 
market  value,  being  a  deficiency  of  above  a  fourth  of  the  actual 
consideration. 

We  have  not  forgotten  the  argument  of  the  defendant's  counsel, 
that  some  deduction  ought  in  fairness  to  be  made  from  the  esti- 
mate of  his  surveyors,  in  consequence  of  their  not  having  taken 
into  consideration  the  perishable  nature  of  a  large  portion  of  the 
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desirous  that  the  expenses  incurred  up  to  that  time  by  the  petitioners  To  rue  & 
in  preparing  for  the  trial,  should  be  allowed  to  the  petitioners  as  Tubnkb. 
costs  in  the  cause.  The  prayer  was,  that  the  order  of  the  25th  of 
January,  1832,  directing  the  issue,  and  that  of  the  27th  of 
November,  1832,  substituting  the  trustees  as  plaintiffs,  might  be 
discharged ;  and  that  the  costs  of  and  relating  to  the  issue,  and  o* 
the  said  application  and  consequent  thereupon,  might  be  costs  in 
the  cause  as  between  solicitor  and  client,  the  petitioners  thereby 
undertaking  to  admit  the  validity  of  the  will  and  codicil  of  the  said 
testator,  and  submitting  to  have  the  trusts  thereof  performed  and 
carried  into  effect  under  the  direction  of  the  Court. 

This  petition  came  on  for  hearing,  together  with  the  cause,  upon 
further  directions,  on  the  14th  of  February,  1883,  when  a  decree 
was  made  in  the  cause  and  on  the  petition,  which  after  stating  that 
the  defendant  Mary  Anne  Meryweather  the  heiress-at-law,  and 
customary  heiress  of  the  said  testator,  by  counsel  consented  that 
the  orders  of  the  25th  day  of  January,  and  the  27th  day  of 
November,  1832,  should  be  discharged,  ordered  those  orders  to  be 
discharged  accordingly.  It  further  declared,  that  the  will  and 
codicil  were  well  proved,  and  it  ordered  that  they  should  be 
established,  and  the  trusts  thereof  be  performed  and  carried  into 
execution.  The  costs  were  directed  to  be  taxed,  and  to  be  paid  in 
the  manner  as  sought  by  the  petition. 

In  1845,  a  petition  was  presented  to  Parliament  for  a  private  Act 
authorizing  building  leases  to  be  made  of  part  of  the  land  devised, 
and  was  signed  by  (among  others)  Mr.  and  Mrs.  Meryweather.     An 
Act  for  that  *  purpose  passed  accordingly,  and  the  rights  of  Mrs.       [  *3i  j 
Meryweather  and  her  heirs  were  excluded  from  the  saving  clause. 

On  the  13th  of  January,  1851,  Mrs.  Meryweather  obtained  upon 
motion  before  the  late  Master  of  the  Rolls,  an  order  giving  her 
leave  to  present  by  her  next  friend  a  petition  of  rehearing  of  the 
decree  of  the  14th  of  February,  1833,  and  afterwards  presented  a 
petition  of  rehearing,  intituled  in  the  matter  of  the  private  Act  as  well 
as  in  the  cause,  but  not  stating  the  Act  in  the  body  of  the  petition. 

On  the  29th  of  May,  1851,  the  trustees  moved  before  the  present 
Master  of  the  Bolls,  to  discharge  the  order  of  the  13th  of  January, 
1851,  and  that  the  petition  of  rehearing  might  be  taken  off  the  file. 
His  Honour  thereupon  ordered  that  the  petition  should  be  taken  off 
the  file.  From  that  order  Mrs.  Meryweather  now  moved,  by  way  of 
appeal. 

•  *  *  *  * 
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Edwards     which,  however,  he  says  one-third  ought  to  be  deducted   in    esti- 

Bubt.        mating  the  probable  result  of  a  sale,  thus  making  the  true  market 

value  580/.,  being  802.  less  than  the  defendant  was  under    any 

circumstances  to  pay,  and  802.  less  than  he  was  to  pay  if  Mrs. 

Compton  had  lived  for  ten  years. 

Now  on  this  evidence  we  make  the  same  observation  as  on  that 
relating  to  the  other  property,  namely,  that  if  the  question   Lad 
been  whether  the  plaintiffs  had  satisfied  us  what  the  true  value  of 
the  property  was,  we  should  have  been  unable  to  answer  in   the 
affirmative.      Neither  Mr.   Nash  nor  Mr.   Crawter  explains    the 
grounds  on  which  his  opinions  are  formed,  the  difference  between 
the  sums  which  the  one  and  the  other  state  as  being  the  true 
market  value  is  considerable,  the  one  putting  it  at  two-ninths 
higher  than  the  other.    And  there  certainly  is  nothing  to  show 
that  they  were  aware  of  the  existence  of  a  lease  for  twenty-one 
years  from  1840,  at  a  rent  of  100/.  per  annum.     The  actuary  puts 
the  calculated  value,  treating  the  property  as  a  mere  annuity,  at 
80/.  less  than  the  estimate  of  the  lowest  value  as  given  by  the 
surveyors.     If  therefore  we  had  to  say  on  the  plaintiffs'  evidence 
what  the  fair  market  value  was  in  1848,  the  time  of  the  sale,  we 
should   have   felt  great   difficulty  in   coming  to   any  satisfactory 
conclusion.     But  it  is  not  our  province  to  decide  what  the  value 
was,  all  we  have  to  say  is  whether  the  defendant  has  made  out 
that  500/.,  with  50/.  additional  in  the  event  of  Mrs.  Compton  dying 
in  ten  years,  was  the  fair  market  value. 

This  we  think  is  not  made  out.  The  evidence  of  the  plaintiffs* 
two  surveyors,  taking  a  mean  between  them,  makes  the  value 
1,000/.,  i.e.  double  the  price  actually  paid,  a  difference  which  it  is 
impossible  to  explain  by  any  suggestion  that  they  might  not  have. 
[  *«i  ]  been  *aware  of  Mrs.  Wood's  lease.  The  value  of  the  property 
calculated  by  an  actuary,  treating  it  as  a  mere  annuity  of  100/. 
per  annum,  is  fixed  by  him  at  870/.,  but  in  coming  to  this  con- 
clusion he  certainly  did  not  take  into  account  the  probable  rise  in 
value  at  the  end  of  thirteen  years  from  1848,  when  the  lease  to 
Mrs.  Wood  would  expire.  On  the  contrary,  the  defendant  says 
that  one  reason  why  the  actuary  put  the  market  value  at  only  two- 
thirds  of  the  calculated  value,  was  the  risk  that  there  might  be 
loss  of  rent  in  case  the  property  should  be  unlet ;  he  also  relied  on 
the  expenses  of  repairs,  insurance,  and  other  outgoings  incident 
to  house  property.  Whether  these  were  expenses  to  be  borne  by 
Mrs.  Wood,  the  tenant,  was  not  shown. 
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The  defendant's  evidence  on  the  subject*  of  the  value  of  this     Edwauds 
property  consisted  of  the  testimony  given  by  Mr.  Shuttleworth  and        bubt. 
Mr.  Nash,  the  same  gentlemen  who  were  examined  as  to  the  sale 
in  1846. 

They  agree  in  fixing  the  market  value  at  475/.  or  476/.,  plainly 
treating  the  subject-matter  which  they  were  employed  to  value  as 
a  mere  well-secured  annuity,  worth  4$  years'  purchase.  It  is  to  be 
regretted  that  the  defendant  did  not,  instead  of  resting  on  the 
mere  speculative  opinions  of  London  surveyors,  recur  to  competent 
persons  on  the  spot,  who  would  evidently  from  local  knowledge 
have  had  much  better  means  of  judging  of  value  than  could 
possibly  be  possessed  by  persons,  however  eminent,  who,  so  far  as 
appears,  never  saw  the  property  in  their  lives.  The  evidence  of 
the  surveyors  examined  by  the  plaintiffs  is  at  least  the  evidence 
of  persons  who  knew  the  property  well,  and  so  had  the  means  of 
forming  a  correct  judgment ;  one  of  them  Mr.  Nash  says,  that  the 
market  value  on  a  sale  was  900/.,  *thus  agreeing  very  nearly  with  [  *62  ] 
the  calculated  value  870/.  as  given  by  the  actuary.  It  is  true  that 
the  actuary  said  that  the  market  value  was  not  more  than  two- 
thirds  of  the  calculated  value,  but  then  he  gives  as  his  reason  for 
that  opinion,  that  the  nature  of  the  property  was  such  as  to  make 
it  liable  to  certain  risks  and  outgoings,  which  perhaps  witnesses 
acquainted  with  the  neighbourhood  and  with  the  circumstances  of 
the  case  might  have  known  to  be  entitled  to  little  or  no  attention, 
and  in  fact  might  consider  to  be  more  than  compensated  by  the 
probable  rise  in  value  at  the  end  of  the  twenty-one  years'  term. 

That  the  defendant  himself  places  little  reliance  on  the  testimony 
of  his  own  surveyors  may  be  fairly  inferred  from  his  answer,  for  he 
states  that  he  believes  the  value  of  the  property  was  580/.,  not  475/. 
or  476/.  as  estimated  by  his  surveyors.  And  even  if  580/.  was  the 
true  market  value  the  sum  paid  was  still  too  small,  for  the  difference 
between  580/.  and  500/.,  with  an  additional  50/.  payable  only  on  a 
contingency,  is  not  to  be  disregarded. 

Contrasting  then  the  evidence  of  value  given  by  the  defendant 
with  that  of  the  plaintiffs,  we  have  come  to  the  conclusion  that  the 
defendant  has  not,  as  he  was  bound  to  do,  shown  that  the  con* 
sideration  given  on  occasion  of  this  second  purchase  was  the  fair 
market  value  at  the  time  of  the  sale,  and,  he  having  failed  to  show 
this,  the  transaction  cannot  stand. 

It  was  contended  that  as  to  both  transactions  some  deduction 
ought  to  be  made  in  estimating  the  price  which  could  probably 
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Edwards  have  been  obtained  by  reason  of  the  inability  of  the  plaintiffs  to 
Burt,  furnish  an  abstract.  This  circumstance  is  alluded  to  by 
[*63J  Mrs.  Edwards  in  her  *first  letter  to  the  defendant,  but  no  one 
afterwards  seems  to  have  paid  any  regard  to  it.  In  truth,  persons 
selling  reversionary  interests  seldom  can  be  in  a  position  to 
produce  title  deeds  or  to  furnish  a  perfect  abstract.  Bat  the 
testator,  under  whose  will  the  vendors  derived  their  title  to  the 
property  sold,  had  been  dead  above  twenty  years ;  possession  had,  no 
doubt,  gone  since  his  death  in  conformity  with  the  devises  contained 
in  the  will ;  the  will  seems  to  be  that  of  a  person  who  had  been  an 
established  resident  at  Beigate,  and  who  had  acquired  considerable 
property  in  and  near  that  place,  and  who  himself  occupied  the  house 
now  let  to  Mrs.  Wood.  In  all  probability,  therefore,  the  inability 
of  the  plaintiffs  to  furnish  an  abstract  was  not  considered  by  any  one 
as  a  circumstance  really  calculated  to  influence  the  saleable  value. 

It  was  then  urged  upon  us,  that  if  we  should  set  aside  the 
present  transactions  on  the  ground  of  undervalue,  we  should  in 
effect  be  deciding  that  no  sale  of  a  reversion  can  be  sustained  unless 
it  be  made  by  public  auction.  This  we  certainly  do  not  mean  to 
decide.  But  here  not  only  the  sale  was  not  a  sale  by  auction,  but 
no  effectual  steps  were  taken  to  acquire  a  knowledge  of  the  market 
value  before  the  bargains  were  completed.  As  to  the  first  transac- 
tion, no  steps  whatever  were  taken.  As  to  the  second,  nothing 
was  done  except  to  obtain  the  opinion  of  an  actuary,  and  such  an 
opinion  is  evidently  very  unsatisfactory  with  reference  to  the  local 
circumstances  likely  to  influence  market  value.  Indeed  on  such  a 
subject  an  actuary  is  by  no  means  the  best  authority  to  refer  to. 
If,  previously  to  the  sale  of  a  reversionary  interest,  the  vendor  and 
purchaser  concur  in  ascertaining  from  persons  of  competent  skill 
and  having  knowledge  of  the  property,  and  of  all  the  circumstances 
[  *64  ]  likely  to  influence  value,  a  well-considered  estimate  of  *what  the 
property  would  be  likely  to  fetch  on  a  sale  and  act  on  that  opinion, 
we  are  far  from  meaning  to  decide  that  such  a  transaction  could  be 
afterwards  impeached,  merely  because  other  surveyors  should 
come  to  a  conclusion  different  from  that  on  which  the  parties  had 
acted.  The  Court  would  probably  in  such  a  case  be  much  inclined 
as  a  matter  of  fact  to  believe  the  original  and  not  the  subsequent 
estimate  to  be  correct ;  but  nothing  of  the  sort  occurred  here,  and 
we  advert  to  the  point  only  to  explain  that  we  do  not  concur  in  the 
suggestion  that  no  sale  of  a  reversionary  interest  otherwise  than  by 
auction  can  be  sustained. 
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We  think  that  neither  of  the  sales,  impeached  by  the  present 
bill,  can  be  supported  ;  not  because  they  were  sales  by  private  con- 
tract, but  because — it  being  incumbent  on  the  defendant  to  show 
that  the  price  given  by  him  was  the  fair  market  value — he  has 
failed  in  doing  so. 

We  thus  come  to  a  result,  not  conformable  to  that  at  which  the 
Master  of  the  Bolls  arrived,  and  this  can  hardly  be  matter  of 
surprise  on  a  doubtful  question  of  fact,  such  as  that  of  market 
value,  which  different  minds  may  naturally  view  in  very  different 
lights. 

The  consequence  of  the  conclusion  at  which  we  have  thus  arrived 
is,  that  the  two  sales  must  be  set  aside ;  and  it  must  be  declared, 
that  the  deeds  ought  to  stand  only  as  a  security  to  the  defendant 
for  the  sums  actually  advanced  by  him,  including,  according  to 
what  was  consented  to  by  Mr.  Anderson  at  the  hearing,  the  money 
advanced  for  premiums  on  the  policies  of  insurance,  with  interest 
at  the  rate  of  51.  per  cent.,  that  being  the  rate  generally  given  in 
cases  like  the  present. 

The  defendant  is  entitled  to  his  costs  of  suit,  except  the  costs  of 
such  of  the  depositions  as  relate  to  the  state  and  value  of  the 
property.  Those  costs  have  been  incurred  in  an  endeavour  to 
prove  what  the  defendant  has  failed  to  make  out,  and  no  costs 
should  be  given  on  either  side  on  this  part  of  the  case  ;  but  the  rest 
of  the  costs  was  occasioned  by  the  unfounded  charges  in  the  bill, 
imputing  to  the  defendant  undue  influence  and  pressure  on  the 
plaintiffs. 

Subject  to  the  foregoing  declaration,  the  plaintiffs  must  have  the 
decree,  usual  in  such  cases,  treating  the  defendant  as  liable  to 
account  for  the  rents,  on  the  footing  of  his  being  a  mortgagee  in 
possession ;  and  on  payment  to  the  defendant  of  the  balance  found 
due  to  him  he  must  reconvey  the  property  comprised  in  both  deeds, 
and  assign  the  policies  to  the  plaintiffs. 

If  both  parties  prefer  to  have  a  sale,  that  course  may  be  pursued, 
but  that  can  only  be  done  by  arrangement. 


Edwards 
r. 

BUBT. 
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MAINWAKING'S  CASE. 

(2  D.  M.  &  G.  66—72.) 

A  provisional  committee-man  of  a  provisionally  registered  Railway  Com- 
pany on  the  9th  of  October,  1845,  wrote  to  the  secretary  in  answer  to  an 
inquiry  made  by  the  latter,  as  follows :  "I  should  wish  to  have  100  shares 
reserved  for  me."  Nothing  further  took  place  till  the  21st  of  November,  when 
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the  secretary  wrote  to  the  committee-man  as  follows :  "  The  committee  of 
management  are  of  opinion  that  the  payment  of  the  deposit  Bhould  be  no 
longer  delayed ;  they  therefore  request  that  you  will  be  so  good  as  to  pay 
the  deposit  on  the  100  shares  accepted  by  you."  On  the  27th,  the  com- 
mittee-man replied  thus :  "  Inform  me  whether  a  sufficient  amount  of 
deposits  has  been  paid  up  to  enable  the  Company  to  go  to  Parliament  this 
session ,  and  if  all  the  provisional  committee  have  paid  their  deposits. 
Should  that  be  the  case,  I  shall  not  hesitate  to  pay  also,  that  is  upon  being 
clearly  satisfied  on  these  points " :  Held,  that  this  was  a  conditional 
acceptance  only,  and  the  condition  not  haying  been  performed,  that  the 
committee-man  was  not  a  contributory. 

[This  case  does  not  appear  to  require  any  further  report,  since  the  provisional 
registration  of  Companies  has  long  since  become  obsolete  by  the  repeal  of  the 
old  Joint  Stock  Companies  Acts.] 


1852. 
March  26. 


FRANCIS   v.  FRANCIS. 

(2  D.  M.  &  G.  73—78.) 

In  the  administration  of  a  trust  estate  it  became  necessary  to  realize 
certain  mortgages  for  securing  part  of  the  trust  funds  advanced  on  mort- 
gage by  the  executors,  whose  solicitors  claimed  a  lien  on  the  deeds  for  costs 
due  from  the  executors.  There  were  ample  funds  in  Court  to  cover  the 
solicitors'  claim,  upon  which  funds  the  cestuis  que  trust  were  willing  to  give 
them  a  substituted  corresponding  lien  :  Held,  that  the  Court  had  jurisdiction 
to  order  the  solicitors  to  deliver  up  the  deeds. 

[Further  proceedings  relating  to  the  same  matter  are  reported  in  5  D.  M.  & 
G.  108,  and  that  report  contains  a  full  statement  of  the  circumstances  relating 
to  the  solicitors'  claim,  which  was  ultimately  dismissed,  and  also  states  the 
order  made  on  the  application  here  reported,  which  is  sufficiently  explained  in 
that  further  report.] 


1852. 

March  24. 

April  2. 


RICHARDSON  v.  EYTON. 

(2  D.  M.  &  G.  79-91 ;  S.  C.  20  L.  T.  (0.  S.)  194.) 

[This  was  a  dispute  as  to  the  validity,  construction,  and  mode  of  enforcing 
a  compromise  of  a  suit  in  equit)\  The  question  as  to  the  validity  turned  upon 
an  alleged  misapprehension  arising  out  of  a  clerical  mistake  in  the  bill  which 
the  Court  did  not  consider  to  have  occasioned  any  real  misapprehension.  The 
question  as  to  the  construction  was  of  no  general  interest.  The  question  as 
to  the  mode  of  enforcing  a  compromise  is  now  governed  by  8.  24  (5)  of  the 
Judicature  Act,  1873.] 
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Ex  parte  JAMES   EVERS  SWINDELL.  "fa. 

(2  D.  M.  &  G.  91—93;  S.  C.  21  L.  J.  Ch.  748.)  i"-*J*0. 

Where  a  committee  of  the  estate  of  a  lunatic  permitted  the  solicitor  r^JS?? 

whom  he  employed  in  the  lunacy  to  become  tenant  of  a  mansion-house,  jX)rj  ' 
forming  part  of  tho  lunatic's  estate,  and  allowed  the  rent  to  be  in  arrear   Cbanworth, 

for  four  years,  none  having,  in  fact,  been  paid,  except  by  means  of  a  set-off  L.JJ. 

of  a  smaller  sum,  being  the  amount  of  the  solicitor's  bill  of  costs  accruing  [  j9  ] 
from  time  to  time  :  Held,  that  the  committee  was  personally  liable  to  make 
good  the  deficiency. 

[Two  petitions  were  presented  in  the  matter  of  a  lunatic,  the  first 
of  which]  was  that  of  the  legal  personal  representatives  of  the 
lunatic,  praying  that  the  Master's  report  might  not  be  confirmed, 
finding  that  no  sum  in  respect  of  rent  of  a  house,  forming  part  of 
the  lunatic's  personal  estate,  had  been  lost  to  the  estate  of  the 
lunatic  by  the  wilful  neglect  or  default  of  Edward  Ordish,  the  late 
committee,  since  deceased.  The  deceased  committee  had  been 
appointed  in  1880  in  the  place  of  a  former  committee,  and  had  con- 
tinued to  employ  the  same  solicitor  whom  the  former  had  employed, 
and  who  had  shortly  before  been  bankrupt  but  had  obtained  his 
certificate,  and  continued  to  hold  several  offices  which  he  had 
previously  held.  Shortly  after  the  ^committee's  appointment  a  [*92] 
mansion-house  and  hereditaments,  part  of  the  lunatic's  estate, 
became  untenanted,  and  from  the  situation  of  the  house,  and  the 
circumstance  of  its  being  a  large  mansion,  there  was  difficulty  in 
finding  a  tenant  for  it.  In  October,  1839,  the  solicitor  proposed  to 
the  committee  to  take  the  house  at  132/.  a  year,  being  the  rent  paid 
by  the  previous  tenant,  and  he  entered  into  possession  accordingly, 
but  paid  no  rent,  being  employed  by  the  committee  in  various  suits 
relating  to  the  lunatic's  estate.  In  1842  the  committee  discharged 
the  solicitor,  and  on  February  11  in  that  year  obtained  an  order 
for  taxation  of  his  bill  of  costs,  which  amounted  to  1,0502. 16*.  On 
taxation  it  was  reduced  to  604/.  14*.,  but  this  reduction  was  stated 
to  have  arisen  from  the  loss  of  books  and  vouchers  of  the  solicitor 
in  a  fire  at  the  Town  Hall  at  Derby,  where  his  offices  were.  The 
only  portion  of  the  amount  of  the  costs  which  had  not  been  already 
allowed  was  98J.,  which  together  with  1002.  and  791.  paid  on  account 
were  all  that  could  be  set  off  against  the  arrears  of  rent.  The  com- 
mittee had  shortly  afterwards  himself  become  lunatic  and  had  since 
died,  and  the  reference  upon  which  the  report  was  made  was 
directed  upon  an  application  for  delivery  up  of  the  bond  entered 
into  by  the  committee, 

2—2 
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Ex  parte  The  second  petition  was  that  of  the  personal  representative  of 

the  committee  for  a  confirmation  of  the  report. 

Mr.  Holt  and  Mr.  J.  V.  Prior  supported  the  former  petition. 

Mr.  Swanston  and  Mr.  Smyfhe  the  latter. 

The  Lord  Justice  Lord  Cran worth: 

This  is  a  very  distressing  case.  This  committee  chose  to  employ 
as  his  solicitor  (as  he  had  a  right  to  do)  a  gentleman  who  had  been 
[  *93  ]  but  a  few  months  before  a  bankrupt,  and  had  "re-established  him- 
self. One  of  the  first  acts  done  after  that  was,  that  the  committee 
let  to  the  solicitor  a  house  formerly  (1)  part  of  the  lunatic's  estate,  at  a 
rent  of  182/.  per  annum.  This  was  a  very  objectionable  proceeding. 
The  solicitor  continued  tenant  for  four  years,  and  never  paid  a  six- 
pence of  rent.  Having  been  the  solicitor  to  the  committee  up  to 
nearly  the  fourth  year  of  his  tenancy,  or  rather  to  the  end  of  the 
third  year,  he  was  about  the  third  year  dismissed,  but  continued 
tenant  for  a  year  afterwards.  Tiie  question  is,  whether  there 
having  been  no  rent  received,  except  certain  sums  on  account  of 
the  rent,  we  can  do  otherwise  than  conclude  that  the  rent  was  lost 
through  the  default  of  the  committee  in  not  enforcing  payment. 
The  only  excuse  suggested  is,  that  there  were  accruing  costs  due 
from  time  to  time,  constituting  a  sort  of  set-off  against  the  payment 
of  rent,  and  that  on  this  account  the  committee  abstained  from 
proceeding  against  the  tenant.  There  appear  however  to  be  no 
costs  due,  except  to  the  amount  of  981.,  which  the  lunatic's  repre- 
sentatives are  willing  to  allow  to  be  deducted.  With  this  exception, 
and  that  of  two  sums  of  100/.  and  79/.  paid  on  account,  the  whole 
rent  is  lost.  No  other  conclusion  can  be  arrived  at  than  that  this 
loss  has  arisen  because  the  committee  was  wanting  in  that  vigilance 
which  the  Court  is  entitled  to  expect,  and  is  bound  to  require  from 
one  holding  that  fiduciary  situation.  I  am  extremely  grieved  that 
such  is  the  result  at  which  I  am  compelled  to  arrive ;  but,  con- 
sidering how  important  it  is  to  watch  the  conduct  of  persons  under- 
taking the  care  of  those  who,  by  the  visitation  of  God,  are  incapable 
of  taking  care  of  themselves,  there  is  no  other  course  to  be  taken 
than  to  charge  the  estate  of  the  committee  with  the  whole  amount 
of  895/.,  giving  credit  for  179/.,  adding  another  year's  rent,  and 
deducting  from  it  98/. 

The  Lord  Justice  Knight  Bruce  concurred. 

(1)  *9i>,  qn.  a  misprint  in  the  original  report  for  •'  forming." 
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affirming,  9  Hare,  436.)  SS^ 

The  special  Act  of  a  Railway  Company  incorporated  so  much  of  the  Chan  worth, 
Lands  Clauses  Consolidation  Act  as  was  not  inconsistent  with  it.  It  also  r  *  *-, 
provided  that  such  parts  of  the  line  as  passed  through  a  certain  specified 
piece  of  land  should  be  arched  over,  so  as  to  afford  to  the  owner  a  commu- 
nication between  the  severed  portions :  Held,  that  this  provision  was  not 
inconsistent  with  and  therefore  did  not  exclude  the  operation  of  8.  92  of  the 
Lands  Clauses  Consolidation  Act,  which  provides  that  no  party  shall  be 
required  to  sell  part  of  a  manufactory  if  he  shall  be  able  and  willing  to 
sell  the  whole. 

Land  included  in  the  fame  wall  with  tin-plate  works,  and  used  for  the 
deposit  of  ashes  from  the  works :  Held,  to  be  part  of  a  manufactory  within 
the  92nd  section  of  the  Lands  Clauses  Consolidation  Act,  although  the  two 
portions  of  the  property  were  separated  by  a  road  over  which  a  stranger 
had  a  right  of  way. 

Where  a  Company  had  given  notice  to  take  part  of  a  manufactory',  and 
were  required  to  take  the  whole  under  the  above  section  :  Held,  that  they 
could  not  escape  from  the  necessity  of  so  doing  by  changing  their  plan,  and 
passing  under  the  part  comprised  in  their  notice  by  a  tunnel,  whether  such 
a  proceeding  would  amount  to  taking  a  part  of  the  manufactory  or  not 

This  was  an  appeal  from  the  refusal  of  a  motion  for  an  injunction 
by  Vice-chancellor  Turner. 

The  defendants  were  a  Railway  Company,  incorporated  under  an 
Act  enacting  (among  other  things)  that  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  should  form  part  of  it,  so  far  as 
the  same  were  applicable  and  were  not  inconsistent  with  the 
provisions  of  the  special  Act. 

On  the  25th  of  June,  1851,  the  defendants  gave  the  plaintiffs 
notice  that  they  required  part  of  his  land  for  the  purposes  of  their 
railway  in  pursuance  of  their  Act. 

Thereupon  the  plaintiffs  informed  them  that  the  land  required  by 
their  notice  was  part  of  a  manufactory,  and  that  they  declined  to  sell 
a  part  of  it  only,  but  were  able  and  willing  to  sell  the  whole.  On 
the  12th  of  August,  1851,  the  defendants  caused  the  piece  of  land 
required  by  them  to  be  valued,  and  delivered  to  the  plaintiffs  a  bond 
for  500/.,  paying  a  like  sum  into  Court,  as  directed  by  the  Lands 
Clauses  Consolidation  Act,  1845. 

The  present  suit  was  then  instituted  to  restrain  the  Company        f  or>  ] 
from  interfering  with  the  land  without  taking  the  whole. 

On  the  appeal  motion  coming  on,  it  was  arranged  that  it  should 
stand  over  in  order  that  the  cause  might  he  heard  with  it  upon  the 
(1)    FurniM  v.  Midland  Bail.  Co.  (1868)  L.  E.  6  Eq.  473,  21  L.  J.  Ch.  731. 
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Spakkow     affidavits  already  tiled,  and  others  to  be  filed  within  a  limited  time, 

The         each  party  filing  his  own  affidavits  without  seeing  those  of  his 

°iu°wir  *   adversary.     To  save  expense  and  delay  their  Lordships  consented 

Company.     j0  hear  the  cause  themselves  in  the  first  instance.     The  cause  now 

came  on  to  be  heard  accordingly.    Among  the  additional  evidence 

were  affidavits  on  the  part  of  the  defendants  that  they  could  and 

were  prepared  and  intended  to  carry  the  part  of  their  line  which 

traversed  the  land  comprised  in  their  notice  through  a  tunnel,  so 

as  to  avoid  in  any  manner  disturbing  or  interfering  with   the 

plaintiffs'  works  or  manufactory. 

The  other  facts  of  the  case,  as  well  as  the  material  provisions  of 
the  special  Act,  will  be  found  [sufficiently  stated  in]  their  Lordships' 
judgments. 

Sir  W.  P.  Wood,  Mr.  Malins,  Mr.  Shapter,  and  Mr.  Gray,  for 
the  plaintiffs : 

First,  the  time  for  exercising  the  Parliamentary  powers  has 
expired.  And  although  it  may  have  been  recently  held  that  a 
notice  on  the  part  of  the  Company  is  such  a  contract  as  will 
prevent  the  time  from  running,  yet  here  assuming  a  contract,  to 
have  been  entered  into  by  the  notice,  the  plaintiffs'  counter-notice 
rendered  it  a  mere  conditional  contract,  and  the  election  of  the 
defendants  not  to  comply  with  the  counter-notice  determined  the 
L  *y6  3  contract  created  by  the  original  notice,  bo  that  *there  was  really  no 
binding  contract  when  the  time  expired,  which  distinguishes  this 
case  from  those  cited  below. 

Secondly,  if  this  should  be  otherwise  held,  the  defendants  cannot 
take  part  of  the  land  without  the  rest,  for  it  is  all  one  manufactory, 
and  it  is  not  necessary  for  this  purpose  that  it  should  consist 
entirely  of  buildings:  Barker  v.  North  Staffordshire  Railway  Com- 
pany (l).  It  was  all  within  one  wall  when  the  Act  passed,  and  was 
used  for  purposes  connected  with  the  plaintiff's  works.  And  it  is 
now  covered  with  buildings,  and  was  so  when  the  notice  was  given, 
which  is  the  proper  time  for  ascertaining  whether  it  came  within 
the  word  "  manufactory."  With  regard  to  the  new  case  now  for 
the  first  time  made  as  to  making  the  line  in  a  tunnel,  we  reserve 
our  answer  to  it  till  it  is  brought  forward  in  argument. 

They  also  cited  Reg.  v.  Ijondon  and  South-Western  Railway  Com- 
pany  (2),  and  Reg.  v.  London  and  Greenwich  Railway  Company  (a). 

(1)  79  R.  R.  125  (2  De  G.  &  Sin.  55).  (3)  2  Gale  &  1).  444. 

(2)  76  R.  R.  427  (12  Q.  B.  775). 
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The    Lord 
CUmton(\). 


Justice    Knight    Bruce    referred     to    Taylor    v. 


Mr.  Bethell,  Mr.  Rolt,  Mr. 
defendants : 


Willes,  and  Mr.  W.  Bovill,  for  the 


Spabhow 

«. 

Tub 

Oxford,  too. 

Railway 

Company. 


As  to  the  expiration  of  the  time,  that  question  is  set  at  rest  by 
the  recent  decisions  at  law. 

With  regard  to  the  other  part  of  the  argument,  it  depends 
entirely  on  the  question  whether  the  92nd  section  of  the  Lands 
Clauses  Consolidation  Act  is  incorporated  *into  the  special  Act.  [  *97  ] 
Now  by  the  terms  of  the  latter  this  will  not  be  the  case  if  there  is 
any  inconsistency  between  its  provisions  and  those  of  the  92nd 
section  of  the  general  Act.  On  looking  at  the  special  Act  the 
utmost  inconsistency  appears. 

(They  proceeded  minutely  to  discuss  the  clauses  referred  to,  and 
they  also  referred  to  a  petition  which  the  plaintiffs  had  presented 
to  the  House  of  Lords  against  the  bill,  urging  that  if  passed  as 
then  framed  it  would  exclude  the  petitioners  from  the  benefit  of 
the  92nd  section  of  the  Lands  Clauses  Consolidation  Act ;  but  these 
parts  of  their  argument  are  so  fully  stated  in  the  judgment  that  it 
is  unnecessary  here  to  state  them  in  any  greater  detail.) 

Even  granting  that  the  92nd  section  might  apply,  still  the  piece 
of  land  in  question  cannot  be  regarded  as  having  been  part  of  the 
manufactory  when  the  special  Act  passed.  It  was  not  built  upon, 
and  was  separated  from  the  buildings  of  which  the  manufactory 
consisted  by  a  road,  over  which  strangers  had  a  right  of  passing, 
and  it  is  not  pretended  that  any  kind  of  manufacture  was  produced 
upon  it  when  the  Act  passed.  This  being  so,  it  was  not  within  the 
power  of  the  plaintiffs  by  proceedings,  ex  post  facto,  to  bring  it 
within  the  provisions  of  the  Act.  They  could  not  change  the 
nature  of  the  property  to  the  prejudice  of  the  Company. 

(The  Lord  Justice  Knight  Bruce  :  Is  it  not  a  serious  proposition 
that  a  man  cannot  deal  with  his  property  at  his  pleasure  after  the 
passing  of  the  Act  ?) 

His  ownership  is,  during  the  period  for   which   the   compulsory 
powers  of  such  Acts  are  in  force,  considerably  modified  by  those 
powers.     He  may  perhaps,  if  he  contemplates  *changing  the  nature        [  *98  ] 
of  the  property  and  founding  a  claim  upon  that  change,  acquire 


(1)  57  B.  B.  862  (2  Q.  13.  978);  65  K.  B.  273  (11  CI.  &  Fin.  610). 
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Spahbow     some  equity  by  requiring  the  Company  to  exercise  within  a  reason- 

Th'b         able  time  the  option  which  the  Legislature  has  given  them.     But 

^ilwaj0,   no^n8  ot  the  kind  was  done  here.    He  cannot  after  the  passing 

Compakt.     of  such  an  Act  make  a  house  over  part  of  the  line,  and  say  that  it 

is  a  house  within  the  meaning  of  the  Act.    He  cannot  take  away 

any  power  from  the  Company  which  their  Act  gives  them. 

But  the  whole  difficulty  is  avoided  by  the  course  now  proposed 
to  be  taken.  By  carrying  the  line  through  a  tunnel  no  part  of  the 
manufactory  will  be  taken.  Although  the  tunnel  may  be  part  of 
the  land,  it  can  be  no  part  of  the  manufactory.  It  could  at  the 
utmost  "  injuriously  affect "  the  manufactory.  Now  although  there 
are  several  provisions  of  the  general  Act  applicable  to  cases  where 
property  is  not  taken,  but  is  only  "  injuriously  affected,"  still  such 
cases  are  not  within  the  92nd  section,  which  is  confined  to  those  in 
which  the  property  is  actually  taken. 

Sir  W.  P.  Wood  was  not  called  upon  to  reply. 

The  Lord  Justice  Lord  Cranworth: 

We  do  not  think  it  necessary  to  delay  giving  judgment  in  this 
case,  the  principal  questions  argued  having  been  under  our  con- 
sideration on  the  former  discussions,  and  being  therefore  not  new 
to  us.  The  bill  was  filed  on  the  10th  of  September,  1852.  Its 
object  was  to  obtain  an  injunction,  restraining  the  defendants,  the 
Oxford,  Worcester,  and  Wolverhampton  Bailway  Company  from 
entering  upon  or  taking  possession  of  certain  pieces  of  land  required 
by  them,  in  a  notice  which  they  gave  on  the  25th  June,  1851,  and 
from  proceeding  to  take  measures  to  acquire  these  pieces  of  land 
[  *99  ]  by  compulsory  *purchase.  The  plaintiffs  are  owners  or  parties 
interested  in  a  large  tin-plate  manufactory  at  Wolverhampton,  and 
it  appears  that  one  of  them  had  purchased  the  manufactory  from  a 
person  of  the  name  of  Henderson,  about  three  or  four  years  ago, 
shortly  before  the  time  when  the  Oxford,  Worcester,  and  Wolver- 
hampton Bailway  (Deviation)  Act,  11  &  12  Vict.  c.  133,  obtained 
the  Boyal  assent,  as  it  did,  on  the  14th  of  August,  1848. 

Soon  after  the  purchase,  the  land  having  been  left,  as  I  collect,  in 
rather  a  dilapidated  state,  the  plaintiffs  improved  it,  and  added  Borne 
buildings,  which  are  situate  upon  the  line  of  the  projected  railway. 
The  Company  took  no  steps  with  reference  to  the  land  which  they 
required  for  this  portion  of  their  intended  line,  until  the  25th 
of  June,  1851,  nearly  three  years  after  the  Boyal  assent  was  given  to 


voL.xcv.]         1852.    CH.    2  D.  M.  &  G.  99-100. 


25 


their  bill,  and  almost  at  the  expiration  of  the  time  during  which 
they  had  a  power  by  compulsory  process  of  taking  land.  On  the 
25th  of  June,  1851,  they  gave  notice  to  the  plaintiffs,  in  the  form 
prescribed  by  the  Lands  Clauses  Consolidation  Act,  that  their 
railway  would  pass  through  the  plaintiffs'  lands,  and  that  19£ 
perches  would  be  required  by  the  Company;  that  it  was  their 
intention  to  take  the  same,  and  contract  for  it ;  and  they  thereby 
offered  to  contract  for  the  purchase  of  the  plaintiffs*  interest  therein, 
and  for  compensation  for  consequential  damages.  The  plaintiffs, 
upon  the  receipt  of  that  notice  from  the  Company,  delivered  a 
counter-notice,  claiming  that  if  the  Company  took  the  piece  of  land 
which  they  proposed  to  take,  (and  which  constituted  a  small 
portion  only  of  what  I  will  at  present  call  their  manufactory,) 
then  they  would  require  the  Company  to  take  the  whole  of  the 
same  manufactory ;  and  they  stated  themselves  to  be  willing  to  sell 
and  convey  the  whole  of  the  manufactory  to  the  Company ;  and 
they  claimed  in  respect  thereof  and  for  compensation  *and  damages 
60,000/.,  exclusive  of  any  claim  of  a  person  named  Henry  Crane,  in 
respect  of  a  grant  to  him  by  the  plaintiffs  of  a  right  to  use  a  certain 
road,  forming  part  of  the  manufactory.  This  notice,  they  contend, 
was  justified  by  the  92nd  section  of  the  Lands  Clauses  Consoli- 
dation Act,  1849,  providing  that  no  person  shall  be  required  to  sell 
or  convey  a  part  only  of  any  house  or  other  building  or  manufactory, 
if  such  person  be  willing  and  able  to  sell  and  convey  the  whole 
thereof.  The  Company  disputed  their  obligation  to  take  the  whole, 
and  contended  that  they  were  entitled  to  take  a  part  only,  which 
was  included  in  their  notice,  namely,  about  19  perches. 

In  this  state  of  things,  on  the  10th  September,  1851,  the  plaintiffs 
filed  their  bill  for  an  injunction  to  restrain  the  defendants  (the 
Company)  from  proceeding  to  take  a  part  without  taking  the  whole. 
An  application  was  made,  shortly  after  the  bill  was  filed,  to 
Sir  George  Turner,  to  obtain  an  interim  injunction ;  but  his 
Honour  did  not  grant  that  injunction,  thinking  that  the  92nd  section 
of  the  Lands  Clauses  Consolidation  Act,  1845,  was  not  incorporated 
with  the  Company's  Act.  There  were  also  other  grounds  upon 
which  he  refused  the  injunction. 

The  plaiutiffs  appealed,  and  the  case  was  argued  before  us  at 
considerable  length  in  the  month  of  February  last.  At  that  time 
all  we  had  to  decide  was,  whether  a  sufficient  case  was  established 
to  make  it  expedient  that,  until  the  cause  could  be  heard,  the 
defendants  should  be  restrained  from  doing  what  they  were  proposiug 
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Sparrow      to  do,  and  that  the  matter  bhould  be  left   in  statu  quo  till  tlie 

The         cause  was  heard.     We  thought  that  such  a  prima  facie  case  was 

Railway1,    Ea&de  out,  and  we  granted  an  interim  injunction ;  and  at  the  same 

Company,     time,  *upon  the  application  of  the  parlies,  we  gave  them  facilities 

l  #1  x  J       for  having  the  cause  heard  speedily,  both  sides  agreeing  that,  instead 

of  examining  witnesses,  each  party  should  make  what  affidavits  he 

thought  fit,  and  that  those  affidavits  should  be  treated  as  evidence 

in  the  cause,  so  that  the  cause  might  be  set  down  speedily  to 

be  heard  before  us. 

This  was  accordingly  done,  and  the  question  is  whether  or 
not  the  plaintiffs  have  now  on  the  hearing  entitled  themselves 
to  the  relief  which  they  ask.  There  were  two  main  questions  for 
consideration ;  one  a  question  of  fact,  the  other  a  question  of  law. 
The  question  of  fact  was,  whether  that  which  the  defendants 
proposed  to  take  did,  within  the  meaning  of  the  Act,  constitute 
a  part  of  the  manufactory.  The  question  of  law  was,  supposing  the 
land  to  constitute  part  of  the  manufactory,  were  the  defendants 
enabled  to  take  it  without  taking  the  whole  ? 

The  question  of  fact  ought,  perhaps,  in  strictness  to  be  described 
as  a  mixed  question  of  law  and  fact.  What  the  defendants  proposed 
to  take  was  a  certain  piece  of  land,  which,  at  the  time  the  Act 
passed,  was  not  covered  with  buildings  though  it  was  within  the 
wall  of  that  which  is  called  the  manufactory.  Soon  after  the 
passing  of  the  Act  (the  plaintiffs  having  made  their  purchase  just 
before  the  Act  passed)  considerable  additional  buildings  were  put 
upon  that  piece  of  land,  the  greater  portion  of  which  was  vacant  at 
the  time  the  Act  passed.  There  can  be  no  doubt  but  that  these 
additional  buildings  constitute  part  of  the  manufactory  in  the 
strictest  sense.  But  then  it  was  contended  that  what  was  to  be 
looked  at  was,  not  the  state  of  matters  when  the  Company  proceeded 
to  take  the  land,  but  the  state  of  the  property  at  the  time  when 
they  gave  the  notice;  and  it  was  said,  that  at  that  time  those 
I  *102  ]  buildings  did  not  exist ;  that  at  that  time  it  was*vacant  ground — 
within  the  wall,  it  is  true,  of  the  manufactory — but  not  having  any 
manufacturing  process  carried  on  upon  it,  and  therefore  not  con- 
stituting, within  the  meaning  of  the  Act,  part  of  the  manufactory. 

We  do  not  think  it  necessary  to  decide  the  question,  whether  the 
state  of  the  property  at  the  time  the  Act  passed,  or  its  state  at  the 
time  when  the  land  was  taken  by  the  Company,  is  to  be  regarded. 
We  do  not  consider  it  necessary  to  discuss  that  question,  because 
we  are  both  of  opinion  that  this  was  part  of  the  manufactory  at  the 
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time  when  the  Act  received  the  Royal  assent.     In  such  questions      Sparrow 

there  may  he  nice  distinctions ;  and  it  may  be  difficult  sometimes         the 

to  say  on  which  side  of  the  line  a  particular  piece  of  land  or  a    °Sauwj!im 

particular  building  lies.     But  we  do  not  feel  ourselves  driven  to  any     Company. 

refined  distinction  in  this  case ;  because,   looking  at  the  model 

before  us,  which  we  assume  to  be  an  accurate  representation,  there 

seems  to  be  very  little  of  vacant  space  within  the  wall.    I  can  easily 

believe  what  one  or  two  of  the  witnesses  say,  viz.  that  they  were 

always  pressed  for  room,  in  order  to  have  a  place  where  they  might 

deposit  their  rubbish  and  the  scoriae  that  came  from  the  furnaces. 

The  manufactory  could  not  go  on  without  that,  any  more  than 

it  could  go  on  without  the  furnace  itself.     The  piece  of  ground 

proposed  to  be  taken  was  absolutely  necessary  as  a  place  for  the 

deposit  of  rubbish  and  scoriae,  and  it  seems   to  me,  and  to  my 

learned  brother,  to  be  clear  that,  in  this  case,  everything  included 

within  the  wall  constituted  at  the  time  of  the  passing  of  the  Act 

part  of  the  manufactory. 

This  disposes  of  the  question  of  fact  in  favour  of  the  plaintiffs ; 
and  then  arises  the  question  of  law,  that  is,  assuming  that  the  land 
proposed  to  be  taken  constitutes  part  of  the  manufactory,  are  the 
defendants,  or  are  they  *not,  bound  to  take  the  whole  of  the  [*103] 
manufactory  ?  That  depends  upon  the  question  of  law  whether  or 
not  the  92nd  section  of  the  Lands  Glauses  Consolidation  Act  was  or 
was  not,  expressly  or  impliedly,  incorporated  into  the  special  Act 
(11  Jc  12  Vict.  c.  133).  Now,  the  second  clause  of  the  special  Act 
says,  "  Be  it  enacted,  that  the  provisions  of  the  Lands  Glauses  Con- 
solidation Act,  1845,  shall,  so  far  as  the  same  are  applicable  and  are 
not  inconsistent  with  the  provisions  hereinafter  contained,  bo 
incorporated  with  and  form  part  of  this  Act."  What  was  contended 
was,  that  the  92nd  section  was  inconsistent  with  the  provisions 
thereinafter  contained  ;  and  it  is  upon  that  point  that  we  have  had 
the  greatest  pressure  upon  our  minds,  because  it  appears  to  have 
been  the  opinion  of  a  Judge  of  the  highest  eminence,  and  for  whom 
we  both,  and  all  the  profession,  feel  the  most  profound  respect,  that 
the  92nd  section  was  not  incorporated  in  the  special  Act.  Therefore 
we  have  felt  very  diffident  as  to  the  view  which  we  have  taken. 
But,  with  all  respect  for  that  opinion,  we  have  come  to  the 
conclusion  that  there  was  nothing  in  any  of  the  subsequent 
provisions  inconsistent  with  the  notion  of  the  92nd  section  being 
incorporated  in  that  Act. 

I   will  proceed  shortly  to  consider  what   are  the  grounds  on 
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which  it  was  contended  here,  and  before  the  V ice-Chancellor,  that 
the  92nd  section  is  inconsistent  with  the  special  Act.     They  all 
appear  to    involve    the    assumption    that    the    92nd    section    is 
imperative,  so  that  in  all  cases  the  Company  must  take  the  whole 
manufactory,   if  they  take  part  of  it.      But,   according    to    the 
92nd  section,  they  need  only  take  it  if  the  other  party  requires 
it  to  be  taken.    It  would  have  been  the  height  of  injustice  to  enact 
that  in  all  cases  they  must  take  it  in  invitum.     The  owners  of  the 
manufactory  might  say  in  many  cases,  "  It  is  quite  immaterial 
♦whether  you  take  the  whole  or  not."    In  such  cases  the  Company 
are  not  bound  to  take  the  whole.     It  seems  to  me,  that  the  whole 
argument  on  the  part  of  the  defendants  has  proceeded  on  this 
fallacy;  for  when  one  looks  at  the  different  arguments  which  have 
been  deduced  from  the  12th,  18th,  and  14th  sections  of  the  special 
Act,  and  considers  at  the  same  time  the  92nd  section  of  the  general 
Act  as  providing,  not  that,  under  all  circumstances,  the  land  must 
be  taken,  but  only  that  it  must  be  taken  if  the  owner  of   the 
manufactory  requires  it  to  be  taken,  all  the  difficulty  seems   to 
vanish,  as  will  appear  when  we  consider  these  arguments  in  detail. 
The  13th  section,  which  was  mainly  relied  on,  has  enactments 
to  this  effect.     It  appears  that  a  gentleman  of  the  name  of  Crane 
was  the  owner  of  land  adjoining  to  this  manufactory,  and  that  by 
arrangement    between    the    plaintiffs   and  Mr.   Crane,   for    their 
common  convenience,  there  was  to  be  a  side  line  or  private  railway, 
that  was  to  run  on  for  a  considerable  way  down  to  the  west,  so  as 
to  join   not  this   railway,   but  the  Stour  Valley  Railway.      The 
18th  section  enacted,  that  such  part  of  the  railway,  by  that  Act 
authorized  to  be  made,  as  should  pass  through  any  of  the  several 
plots,  pieces,  or  parcels  of  land  in  the  parish  of  Wolverhampton,  &c, 
numbered  159,  160,  161,  and  162,  on  the  plan,  and  so  much  of 
the  piece  of  land  numbered  158,  as  was  thereinafter  defined  (that 
is,  those  pieces  of  land,  for  which  this  side  line  or  private  railway, 
was  to  be  formed,)  should  be  arched  or  covered  over;  and  that 
such  arching  or  covering  should  be  continued   in   such  manner 
and  of  such  strength  as  should  make  it  sufficient  to  bear  and  carry 
over  and  upon  the  same  a  branch  railway,  or  branch  railways  to 
be  worked  by  horse  power ;  and  in  case  the  owner  or  owners  for 
the  time  being,  and  other  parties   interested   in   the   said    plots, 
pieces,  or  parcels  *of  land,  and  the  said  Company,  should  differ 
as  to  the  manner  of  constructing,  or  as  to  the  strength  of  such 
arching  or  covering,  the  same  should  be  settled  by  arbitration,  in 
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manner  prescribed  by  the  Railways  Clauses  Consolidation  Act,  1845, 
with  respect  to  the  settlement  of  disputes  by  arbitration.  Now 
the  argument  was,  that  that  provision  is  inconsistent  with  the 
notion  that  the  Company  should  take  the  whole  of  the  manu- 
factory, because  in  that  case  the  side  railway  would  in  truth  be 
their  own  railway,  and  they  might  deal  with  it  as  they  thought 
fit.  But  there  are  two  answers  to  that  argument ;  first,  that  the 
Railway  Company  might  not  be  called  upon  to  take  the  whole 
manufactory,  in  which  case  this  provision  would  secure  to  the 
plaintiffs  the  benefit  proposed ;  and  secondly,  that  this  side  line 
or  private  railway  was  not  for  the  exclusive  benefit  of  the  plaintiffs, 
one  other  proprietor  at  least,  namely,  Mr.  Crane,  being  interested 
in  it.  Whether  any  other  persons  were  or  were  not,  is  immaterial, 
because  the  provision  in  the  13th  section  was  absolutely  necessary 
to  secure  Mr.  Crane's  rights.  Therefore  it  seems  to  me  that  there 
is  nothing  whatever  inconsistent  with  the  18th  section  of  the 
special  Act  in  supposing  that  the  92nd  section  of  the  general  Act 
was  to  have  its  full  operation. 

With  regard  to  the  14th  section,  it  is  thereby  enacted,  "that 
the  owner  or  owners  for  the  time  being  of  the  said  several  plots, 
pieces  or  parcels  of  land,  lastly  hereinbefore  mentioned,  and  all 
other  persons  interested  therein,  shall  have  and  enjoy  the  same 
powers,  rights,  privileges,  easements,  and  authorities  over,  above, 
and  upon  the  upper  surface  of  the  said  arching  or  covering, 
including  the  power  of  making,  maintaining,  and  working  the  said 
branch  railway  or  railways,  to  be  worked  by  horse  power  as  afore- 
said, over  and  upon  the  said  arching  or  covering,  as  the  said  owner 
or  owners,  or  other  persons,  now  have  *and  enjoy,  in,  upon,  and 
over  the  said  several  plots."  "Provided  always,  that  the  said 
owner  or  owners,  or  other  persons,  shall  not  be  at  liberty  to  erect 
upon  the  said  arching  or  covering  any  buildings,  without  the 
consent  in  writing  of  the  said  Company."  Now  it  is  argued  that 
this  14th  section  shows  it  to  be  impossible  to  consider  the  92nd 
section  of  the  general  Act  incorporated  into  the  special  Act  for 
this  reason.  The  private  railway,  it  is  said,  would  run  over  the 
Company's  railway;  and  therefore  the  Company  were  interested 
in  seeing  that  nothing  should  be  done  to  damage  them.  But,  it  is 
asked,  why  stipulate  for  that,  if  the  Company  itself  is  to  become 
the  proprietor  of  the  manufactory,  as  an  adjunct  to  which  the 
private  railway  is  to  be  erected  ?  The  same  answer  applies  to 
this  as  to  the  argument  on  the  ISth  section.    It  is  true  that  the 
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Company  may  become  the  proprietors  of  the  private  railway,  and 
in  that  case  this  clause  would  become  superfluous.  But  in  the 
event  of  their  not  being  required  to  take  the  whole  manufactory, 
then  such  a  stipulation  is  necessary. 

Then  again  Mr.   Willes  has  particularly  directed  our  attention 
to  the  12th  section,  which  he  says  is  inconsistent  with  the  notion 
that  the  92nd  section  of  the  general  Act  was  part  of  this  Act.     The 
12lh  section  relates  to  certain  properties,  numbered  respectively 
90,  91,  180,  181,  and  140  (being,  as  I  will  assume  for  the  present, 
all  of  them  either  houses   or   manufactories,  or  something  that 
would  come  within  the  scope  of  section  92  of  the  general  Act). 
It  enacts,  that  the  Company  shall  and  they  are  thereby  required 
to  purchase  all  these  properties,  being  all  included  within  the  line 
of  deviation,  but  not,  apparently,  according  to  the  Parliamentary 
plan  properties  that  would   be  taken,  unless   there  should  be  a 
deviation  from  the  intended  line  of  railway.    It  is  asked,  for  what 
purpose  was  it  necessary  to  enact  that  these  particular  •manu- 
factories should  be  taken,  when  the  92nd  section,  if  incorporated 
into  the  Act,   would   have  effected  all  that  was  required?     The 
answer  is,  that  the  92nd  section  only  gives  authority  to  the  owner 
of  a  manufactory  to  insist  upon  the  whole  being  taken,  if  any  part 
is  taken;   whereas  this  enactment  positively  stipulates  that   the 
whole  of  the  properties  numbered  90,  91,  180,  181,  and  140  shall 
be  taken.    It  is  obvious,  on  looking  at  the  plan,  that  as  to  a  large 
portion  of  this  property,  the  stipulation  must  have  been  introduced 
to  prevent  opposition  on  the  part  of  the  owners  of  these  properties, 
because  they  cannot  all  be  used  for  the  purpose  of  the  railway. 
They  are  all  out  of  the  line  that  was  contemplated,  though  within 
the  line  of  deviation.     It  is   sufficient  for   the   purposes  of  the 
present  argument  to  say,  that  it  is  a  perfectly  different  enactment 
from  the  92nd  section  of  the  general  Act,  which  does  not  say  that 
you   shall   take   every   manufactory   that  is   within  your   line  of 
deviation ;  but  only  that  if  you  take  a  part  of  the  manufactory, 
you  shall,  if  the  owner  wishes  it,  take  the  whole  of  the  manu- 
factory.   What  is  enacted  by  this  12th  section  is  different ;  namely, 
that  with  regard    to    several   manufactories   within    the   line   of 
deviation,  but  not  probably  in  the  line  that  will  be  touched  by 
the  railway,  you  shall  take  and  pay  for  those,  whether  you  use 
them  or  not.     This  therefore  also  wholly  fails,  as  a  reason  for 
inducing  us  to  suppose  that  the  92nd  section  is  inconsistent  with 
the  provisions  of  this  Act. 
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Another  argument  was  pressed  upon  us,  but  I  thought  at  the      Sparrow 
time  that  it  was  unfounded.     It  seems  that  the  plaintiffs  petitioned         ThB 
the  House  of  Lords,  that,  notwithstanding  the  introduction  of  the    °xfobd,  &c. 

RAILWAY 

clause  as  to  the  private  railway,  the  bill  might  not  pass  into  a  law.      Company. 

It  is  said  that  on  that  occasion  they  represented  that  the  effect  of 

the  clause  would  be  that  they  could  not  insist  upon  the  92nd  *sec-       [  *ios  ] 

tion  of  the  general  Act.     If  they  did,  we  cannot  of  course  be  bound 

by  their  view  of  the  law,  and  the  circumstance  of  their  opposition  is 

a  strong  one  in  their  favour  on  the  question  of  fact,  that  they  never 

meant  to  consent  to  abandon  the  right  to  insist  upon  the  whole  of 

the  manufactory  being  taken,  if  any  of  it  was  taken.     It  seems  to 

me  that  this  circumstance,  so  far  as  it  has  any  bearing,  is  rather  in 

favour  of  the  plaintiffs  than  against  them. 

That  being  the  6tate  of  the  case,  the  conclusions  at  which  we 
have  arrived  are,  that,  in  point  of  fact,  the  property  was,  at  the 
time  when  the  Company  gave  the  notice,  part  of  the  manufactory, 
and  that  the  92nd  section  of  the  general  Act  entitles  the  owners  of 
the  remaining  part  of  that  manufactory  to  insist  upon  the  whole 
being  taken. 

The  only  remaining  question  is  one  which  has  been  raised  now 
at  the  hearing  for  the  first  time,  viz.  that  although  the  Company 
have  given  a  notice,  in  the  ordinary  way,  that  they  mean  to  take 
the  land,  they  are  now  entitled,  if  they  cannot  take  the  land,  to 
burrow  under  it,  by  making  a  tunnel  which  they  say  they  are  able 
and  willing  to  do,  without  taking  or  touching  any  part  of  the  sur- 
face. A  great  number  of  arguments  in  support  of  this  view  were 
urged  upon  us.  It  was  said,  Suppose  the  manufactory  was  at  the 
top  of  a  hill,  and  you  were  burrowing  under  it  at  the  distance  of 
1,000  feet,  are  you  then  taking  part  of  the  manufactory?  I  do  not 
feel  myself  called  upon  to  answer  that  question ;  but  if  I  were,  I 
should  incline  to  the  opinion  that  you  are,  on  the  principle  of  the 
maxim,  Cujus  est  solum  ejus  est  usque  ad  inferos.  Can  it  be  said 
that  if  you  were  an  inch  below  the  surface,  you  would  not  take  a 
part  of  the  *manufactory  ?  I  am  inclined  to  think  that  however  [  •109  ] 
deep  the  tunnel  was  made,  it  would  be  within  the  enactment. 

I  do  not  however  think  that  question  arises,  because  here  is  a 
notice  to  take  the  land ;  and  upon  that  notice  the  Company  were 
proceeding  to  take  it  in  the  ordinary  way.  That  is  virtually  what 
was  contemplated  when  the  notice  was  given.  Moreover  they  have 
given  a  bond,  under  the  85th  section  of  the  Lands  Clauses  Consoli- 
dation Act,  and  in  that  bond  they  have  recited,  that  1501.  has  been 
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assessed  as  the  value  for  the  purchase  in  fee-simple  of  the  messuage, 
tenements,  hereditaments,  and  the  several  lands  mentioned  in  the 
notice,  and  numbered  161,  and  that  8502.  has  been  assessed  as  the 
value  for  severance.  It  is  obvious,  that  what  was  meant  was, 
that  they  were  to  take  the  land,  and  pay  150J.  for  the  value  of  the 
land  and  building,  and  8502.  for  the  inconvenience  occasioned  by 
the  severance.  That  is  the  way  in  which  they  put  it  themselves ; 
and  I  cannot  but  come  to  the  conclusion  that  this  scheme  of  pro- 
ceeding by  a  tunnel  is  a  mere  afterthought.  Under  their  notice, 
the  defendants  must  take  the  land,  or  do  nothing. 

I  think,  therefore,  that  the  plaintiffs  are  entitled  to  the  relief 
which  they  ask.  The  injunction  will  be  made  perpetual  in  the 
terms  in  which  it  was  made  before,  except  that  there  must  be  an 
undertaking  on  the  part  of  the  plaintiffs  to  make  a  good  title  to  the 
land,  and  to  execute  a  conveyance.  I  suppose  there  will  be  no 
difficulty  about  that.  If  they  have  not  a  good  title  to  the  manu- 
factory, they  cannot  be  able  and  willing  to  convey  it. 

The  Lord  Justice  Knight  Bruce: 

Very  few  words  need  be  added  by  me  to  what  has  been  said.  I 
continue  to  take  a  view  differing  from  a  *judgment  which  I  hold  in 
the  highest  respect  and  estimation  as  to  the  effect  of  the  12th,  13th, 
and  14th  sections  of  the  special  Act.  I  am  of  opinion,  that  the 
introduction  of  these  sections  does  not  exclude  the  application  or 
incorporation  of  the  92nd  section  of  the  general  Act,  and  that,  upon 
the  undisputed  facts  of  the  case,  whether  the  state  of  the  property 
when  the  notice  of  the  intention  to  take  it,  or  its  state  when  the 
Act  was  passed,  is  regarded,  the  land  which  the  defendants  require 
is  part  of  the  plaintiffs'  manufactory,  within  the  meaning  of  that 
section. 

Observations  were  made  on  the  language  of  the  petition,  which 
the  plaintiffs  presented  to  the  House  of  Lords.  The  allegations  in 
the  petition  may  have  been,  or  may  not  have  been,  accurate ;  but 
fraud  or  unfair  intention  upon  the  petitioners'  part  is  out  of  the 
case;  and  it  is  not  pretended  that  they  amounted  to  contract. 
They  might,  by  possibility,  have  been  so  worded  as  to  amount  to  a 
representation  of  fact  or  intention,  from  which,  if  they  had  induced 
a  particular  line  of  conduct  on  the  part  of  those  to  whom  they  were 
made,  the  plaintiffs  would  not  have  been  allowed  to  depart :  but  I 
am  of  opinion  that  the  case  cannot  be  put  so  high,  and  that  there 
is  no  evidence  that,  by  reason  of  anything  stated  in  the  petition,  the 
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Company  was  induced  to  adopt  any  line  of  conduct  rendering  the      Spabrow 
plaintiffs'  present  contention  unfair  or  inequitable.  The 

With  regard  to  the  design  now  said  to  be  practicable,  of  carrying  °££%w'£0' 
the  railway  under  the  surface,  so  as  not  to  disturb  or  interfere  with  Company. 
the  plaintiffs'  manufactory,  one  sufficient  answer  has  been  given, 
independently  of  others  which  might  be  suggested ;  and  it  is  this, 
that  the  notice  which  the  defendants  gave  was  a  notice  to  purchase 
merely  and  absolutely  the  fee- simple  of  the  land  specified  *in  it.  [  *m  1 
The  notice  (whether  it  amounts  to  an  actual  contract,  or  to  a 
declaration  of  intention,  forbidden  by  the  law  to  be  departed  from, 
is  of  no  importance)  had  the  effect  of  a  contract,  and  the  effect  of 
giving  the  plaintiffs  a  right  to  say  that  the  lands  mentioned  in  the 
contract  should  not  be  taken,  should  not  be  used,  unless  upon  the 
terms  that  if  the  plaintiffs  desired  to  sell  the  whole  the  defendants 
should  purchase  the  whole.  From  that  notice  the  defendants  are 
not  entitled  to  recede.  Substantially,  the  decree  must  be  for  the 
plaintiffs,  and  I  believe  that  Lord  Cranworth  agrees  with  me  in 
thinking  that  the  defendants  ought  to  pay  the  costs  of  the  suit, 
including  the  costs  of  the  original  motion  for  an  injunction. 


JONES  v.  BATTEN. 

(2D.  M.  &G.  111—112.) 
[Obsolete  practice  as  to  stamping  Bills  in  Chancery.] 


1862. 
Dec.  8. 


HOLME'S  CASE(l). 
(In  rb  The  North  of  England  Joint  Stock  Banking 

Company.) 

(2  D.  M.  &  G.  113—127  ;  S.  C.  J6  Jur.  803 ;  19  L.  T.  0.  S.  2o0.) 

By  the  terms  of  a  Joint  Stock  Banking  Company's  deed  of  settlement,  it 
was,  among  other  tbings,  provided  that  nothing  in  the  deed  contained  should 
release  a  retiring  member  from  his  share  of  the  losses  sustained  by  the 
Company  up  to  the  period  of  his  retirement,  and  also  that  the  half-yearly 
balance  sheets  should,  us  between  shareholders,  be  binding  and  conclusive. 
A.  B.,  a  shareholder,  duly  transferred  his  shares,  and  the  two  balance  sheets 
immediately  preceding  the  transfer  showed  the  affairs  of  the  Company  to 
be  in  a  prosperous  condition.  Four  months  after  the  transfer  the  Bank 
suspended  payment,  and  upwards  of  three  years  after  that  time  an  order 
was  obtained  for  the  winding  up  of  the  Company.  The  person  who  pre- 
pared the  balance  sheets  deposed  that  there  were  in  fact  considerable  losses 

(1)  In  re  The  Pvrtwnvuth  Bauktny  Co.  (1866)  L.  B.  2  Eq.  167,  14  L.  T.  47. 
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Jfoy8,31. 
June  1. 

Lord  St. 

Leonards, 

L.C. 

[113] 
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Holme's  sustained  by  the  Company  in  the  two  years  preceding  the  transfer :   HeW, 

Cask.  (affirming  the  decisions  of  the  Master  and  the  Vice-Chancellor  that  in  the 

absence  of  sufficient  evidence  of  actual  loss  by  the  Company  at  the  date  of  the 

transfer  the  balance-sheets  showed  that  A.  B.  was  not  liable  as  a  contributor}-. 

This  was  the  renewal,  on  the  part  of  the  official  manager  of  the 
above  Company,  of  a  motion  which  had  been  refused  by  the  Vice- 
Chancellor  Knight  Bruce,  on  the  29th  March,  1851.  The  object 
of  the  original  and  present  application  was  to  obtain  a  declaration 
that  Thomas  Holme  was  liable  as  a  contributory  in  respect  of 
forty-eight  shares  for  all  losses  sustained  by  the  Company  anterior 
to  the  21st  January,  1847,  the  day  on  which  he  transferred  the 
forty-eight  shares  to  Mary  Aitchison. 

The  following  facts  of  the  case  are  extracted  from  the  judgment 
of  the  Master : 

"  Thomas  Holme  signed  the  deed  of  settlement  in  respect  of 
shares  amounting  to  thirty,  and  subsequently  he  acquired  eighteen 
other  shares.  On  the  21st  January,  1847,  he  transferred  these 
forty-eight  shares  to  Mary  Aitchison,  having  received  dividends  or 
profits  which  became  payable  up  to  that  day. 
[114]  "The  sum  of  2551.  14*.  has  been  paid  by  Mary  Aitchison  on 

account  of  the  calls  made  under  this  reference,  and  Samuel  Hedley, 
by  his  affidavit,  swears  '  that  he  has  been  informed,  and  he  believes 
that  Mary  Aitchison  is  totally  unable  to  make  any  further  payment 
on  account  of  the  said  calls,  or  either  of  them.'  Under  these 
circumstances,  the  official  manager  applies  to  include  the  transferor, 
Thomas  Holme,  as  liable  to  losses  under  the  provision  in  the  26th 
article  of  the  deed,  that  '  nothing  in  this  article  contained  shall 
extend,  or  be  construed  to  extend,  to  release  the  previous  holder  of 
shares,  so  forfeited  or  transferred  as  aforesaid,  from  his  proportion 
of  the  losses,  if  any,  sustained  by  the  Company  up  to  the  period  of 
his  ceasing  to  be  such  holder  of  shares.'  In  Hawthorn's  case  (l)9  he 
was  included  in  the  list  as  liable  in  respect  of  losses,  if  any,  sus- 
tained by  the  Company,  up  to  the  period  of  his  ceasing  to  be  a 
holder  of  shares ;  but  in  the  present  case,  Mr.  Holme  resists  being 
included  at  all,  upon  the  ground  that,  at  the  time  he  ceased  to  be  a 
shareholder,  the  Company  had  not  incurred  any  losses,  and  in 
support  of  that  proposition  he  relies  upon  the  reports  of  the 
directors,  and  mainly  upon  two  balance  sheets.  One  is  for  the 
year  ending  the  Slst  of  December,  1845,  by  which  it  is  made  to 
appear  that  there  was  profit  for  that  year  amounting  to  9,778/.  la.  11<J., 

(1)  75  R.  R.  at  p.  206  (1  Mac.  &  G.  49). 
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out  of  which  a  half  year's  dividends,  amounting  to  8,782Z.  14*.  3d.,      Holmr's 

were  paid.     Tlie  other  is  for  the  year  ending  81st  of  December, 

1846,  by  which  it  is  made  to  appear  that  there  was  profit  for 

that  year   amounting  to  12,421/.  10*.  4/ J.,  out   of  which  a  half 

year's  dividends,  amounting  also  to  8,732J.  14*.  3rf.,  were  paid.     It 

is  argued  on  behalf  of  Mr.  Holme,  that  these  balance  sheets  are  by 

the  terms  of  the  deed  of  settlement  "conclusive  as  to  the  state  of      [*U5] 

affairs  of  the  Bank  at  the  conclusion  of  the  years  1845  and  1846. 

The  official  manager  insists  that  they  are  not  conclusive,  and  that 

he  has  a  light  to  show  that  in  fact  the  Company,  on  and  prior  to 

the  21st  May,  1847,  incurred  very  heavy  losses,  aud  for  that  pur- 

pose  he  has  filed  an  affidavit,  sworn  by  Samuel  Hedley,  who  at  the 

opening  of   the   Bank    was  appointed   cashier,   in   March,    1885, 

succeeding  to  the  office  of  manager,  and  in  May,  1846,  became 

managing  director,  and  so  continued  until  the  stoppage  of  the  Bank, 

or  till  the  order  of  the  reference  to  me,  and  is  now  employed  by  the 

official   manager  as  a  clerk  in  assisting  him  in  winding  up  the 

Company's  affairs.    This  person,  who,  as  I  understand,  prepared 

the  two  balance  sheets  which  I  have  referred  to,  now  by  his  affidavit 

states,  that  if  the  truth  had  been  told  in  1845  and  1846,  it  would 

have  appeared  that  the  Bank  had  at  that  time  incurred  enormous 

losses,  and  that,  therefore,  the  representations  so  made  were  in 

substance  false.     That   may  be  so;    but  for  the  purpose  of  the 

present  application,  I  shall  give  so  much  weight  to  the  balance 

sheets  which  he  prepared,  as  to  consider  that  Mr.  Holme  has  prima 

facie  shown  that  no  losses  had  been  sustained  when  he  ceased  to  be 

a  shareholder,  and  therefore  I  shall  not  include  him  in  the  list  of 

contributories,    subject,   of   course,   to   the    right    of  the   official 

manager  to  apply  again  when  he  may  be  in  a  situation  to  show 

that  losses  in  fact  had  been  sustained  on  the  21st  January,  1847, 

but  to  establish  that  result,  it  will  be  necessary  to  do  much  more 

than  file  an  affidavit  sworn  by  the  aforesaid  Samuel  Hedley." 

The  deed  of  settlement  recited  that  the  Company  was  established 
in  conformity  with  the  provisions  of  the  Banking  Act,  7  Geo.  IV. 
c.  46. 

By  the  sixteenth  article  it  was  provided,  that  no  "shareholder,       [*no] 
not  being  a  director  or  auditor,  should  be  entitled  to  inspect  the 
books. 

By  the  twenty-second  article  it  was  provided,  that  the  directors 
should  half-yearly  set  a  value  on  the  shares ;  that  the  shareholders 
might  sell  or  transfer  their  shares  with  the  consent  of  the  directors, 

8-a 
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Holmk's  first  offering  them  to  the  Company;  and  that  if  the  directors  refused 
their  consent,  they  should  purchase  the  same  out  of  the  funds  of 
the  Company,  at  the  value  for  the  time  being  set  upon  them. 

By  the  twenty-sixth  article  it  was  provided,  that  whenever  by 
any  means  whatever  any  shares  shall  become  actually  forfeited,  or 
shall  be  duly  and  effectually  transferred  to  a  new  holder,  then,  and 
in  such  case,  and  not  before,  the  responsibility  of  the  previous 
holder  as  a  member  of  the  Company  in  respect  of  such  shares, 
shall  (so  far  as  the  law  will  in  that  behalf  allow)  cease  and  deter- 
mine, and  such  previous  holder  shall  be  exonerated  and  released 
from  all  subsequent  claims,  demands,  and  obligations  in  respect  of 
the  same  shares,  and  from  all  future  observance  and  performance 
of  the  covenants,  conditions,  stipulations,  and  agreements  in  the 
deed  of  settlement  contained  in  respect  of  the  same  shares,  pro- 
vided, nevertheless,  that  nothing  in  this  article  contained  shall 
extend  or  be  construed  to  extend  to  release  the  previous  holder  of 
shares  so  forfeited  from  his  proportion  of  the  losses,  if  any, 
sustained  by  the  Company  up  to  the  period  of  his  ceasing  to  be  such 
holder  as  aforesaid. 

By  the  thirtieth  article  it  was  provided,  that  every  transfer  shall 

carry  with  it  the  profits  and  interest,  and  share  of  capital  and 

surplus,  or  guarantee  fund  in  respect  of  the  shares  transferred,  so 

[♦117]       as  to  close  all  the  *right  and  interest  of  the  party  making  such 

transfer  in  respect  of  such  transferred  shares. 

By  the  forty-fifth  article  it  was  provided,  that  at  every  half- 
yearly  general  meeting  of  the  Company,  the  directors  shall  exhibit 
to  the  shareholders  such  a  balance  sheet  as  they  are  required  to 
prepare  by  the  sixty-ninth  article,  and  such  a  statement  of  the 
probable  amount  of  losses  to  be  apprehended  from  the  subsisting 
accounts  and  engagements  of  or  with  the  Company,  and  generally 
of  the  state  and  progress  of  the  affairs  up  to  the  30th  June  and 
81st  December  preceding,  as  the  directors  shall  deem  expedient  for 
the  interest  of  the  Company  to  be  made  public,  and  every  such 
balance  sheet  shall  be  binding  and  conclusive  on  all  the  share- 
holders, their  executors,  administrators,  and  assigns,  unless  some 
error  shall  be  discovered  therein  respectively,  and  in  that  case  such 
error  only  shall  be  rectified. 

By  the  sixty-ninth  article  it  was  provided,  that  the  directors 
should  cause  all  necessary  books  of  account  to  be  kept,  and  cause 
entries  to  be  made  of  all  receipts,  payments,  transactions,  and 
dealings,  and  of  all  profits  and  losses  arising  therefrom,  and  an 
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account  of  all  dealings  and  investments  with,  or  of  the  capital,  or      Hoj.mes 

of  the  money  deposited  with  the  Company,  and  should,  at  least 

twice  in  every  year,  up  to  30th  June  and  31st  December,  cause  the 

same  books  to  be  settled  and  balanced,  and  "  cause  to  be  made  out 

a  full,  true,  and  explicit  statement  and  balance  sheet,  exhibiting 

the  debts  and  credits  of  the  Company,  and  the  amount  and  nature 

of  the  capital  and  property  thereof,  and  the  then  fair  value  of  the 

same  estimated  by  the  directors  as  nearly  as  may  be,  and  to  the 

best  of  their  judgment,  and  the  amount  of  the  Company's  negotiable 

securities  then   in  circulation,  and  the  profits  and  losses  of  the 

Company,  and  all  other  matters  and  *things  requisite  for  fully,       [*H8] 

truly,  and  explicitly  manifesting  the  state  of  the  affairs    of  the 

Company." 

Mr.  Bethell  and  Mr.  Bacon  for  the  official  manager,  in  support 
of  the  motion : 

The  evidence  clearly  shows  that  there  were  losses  up  to  the  date 
of  the  transfer,  and,  the  amount  not  being  now  in  question,  there 
ought  to  be  a  declaration  that  T.  Holme  is  liable,  in  the  language  of 
the  deed, in  respect  of  losses  anterior  to  the  21st  January,  1847.  *  * 
The  balance  sheet  was  fraudulent  as  against  the  whole  Company, 
and  ought  not  to  alter  the  legal  liabilities  of  the  shareholders 
inter  se. 

Mr.  R.  Palmer  and  Mr.  Bates,  for  T.  Holme  : 

The  sole  question  is,  what  are  the  losses  referred  to  in  the 
26th  clause  of  the  Company's  deed.  We  submit  that,  so  long  as 
any  portion  of  the  capital  of  the  Company  remained  to  be  called 
np,  and  the  debts  of  the  Company  did  not  exceed  such  unpaid 
capital,  no  liability  could  attach  to  the  transferor  in  respect  of 
debts  existing  at  the  date  of  the  transfer ;  but,  independently  of 
this  consideration,  it  is  manifest  that  the  balance  sheet  must  be 
conclusive  as  between  shareholders.     *     *     * 

Mr.  Bethell,  in  reply,  submitted  that  the  present  case  must        C1,93 
be  governed   by  the  authority  of   Hawthorn's  case(i),   where   a 
shareholder  who  had  retired  was  nevertheless  held  to  be  liable  as 
a  contributory. 

The  Lord  Chancellor:  J*n*\. 

The  question  here  is,  whether  a  person,  who  has  transferred  his 
(1)  16  E.  B.  at  p.  206  (1  Mac.  &  O.  49). 
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Holme's      shares  upwards  of  three  years  before  the  stopping  of  the  Company 

ASE#        can  now  be  put  upon  the  list  of  contributories  of  the  Company, 

regard  being  had  to  the  provisions  of  its  deed  of  settlement,  and  to 

the  state  of  its  affairs,  as  disclosed  by  the  balance  sheet  presented 

to  the  shareholders  of  the  Company  previously  to  the  transfer. 

In  all  these  concerns,  in  which  there  are  necessarily  a  great 
many  floating  balances  and  open  accounts,  it  is  scarcely  possible, 
at  any  given  moment,  to  ascertain  what  the  actual  loss  is ;  and 
therefore,  generally  speaking,  when  a  man  comes  in  as  a  purchaser 
of  an  interest  in  any  of  such  concerns,  he  takes  it  just  as  he  finds 
it,  subject  to  whatever  loss  or  benefit  may  result ;  otherwise,  were 
the  seller  to  continue  liable  for  losses  up  to  the  time  of  the  sale, 
unless  there  was  some  special  provision  to  meet  that  exact  case,  it 
[  *120  ]  would  be  necessary,  on  *every  occasion,  to  take  an  account  of  the 
actual  extent  of  loss  at  the  time  when  each  particular  transfer  took 
place,  which  would  be  almost  impossible. 

It  is  quite  clear  that,  on  a  question  of  this  nature,  it  cannot  be 
maintained  that  the  loss  was  incurred,  as  was  attempted  to  be 
argued,  when  the  debt  wras  incurred — that  is,  when  the  loan  or 
advance  was  made ;  and  if,  in  the  result,  the  debt  has  proved  a 
desperate  one,  that  is  no  reason  why  it  should  be  considered  as  a 
loss  at  the  time  that  that  debt  was  contracted.  The  question  then 
is,  What  is  the  exact  moment  at  which  the  loss  may  be  said  to  have 
occurred  ?  This  Company  went  on  in  a  way  that  was  sure  to  lead 
to  ruin,  having  mere  securities  upon  paper ;  and  when  they  found 
that  the  debtors  could  not  pay,  they  renewed  their  bills.  These 
bills  ultimately  proving  valueless,  the  period  at  which  the  loss  was 
sustained  by  the  Company  would  in  each  case  have  to  be  referred 
to  the  date  of  the  insolvency  of  each  debtor,  and  the  inquiries  con- 
sequent upon  such  a  reference  could,  in  fact,  never  be  carried  out. 
This  difficulty  is  obviated,  in  most  cases,  by  the  understanding  that 
the  buyer  buys  into  the  concern  just  as  it  stands,  and  then  no 
question  arises  as  to  the  liability  of  the  seller  to  future  calls.  If 
the  capital  has  not  been  all  called  up,  the  buyer  may  have  the 
benefit,  or  he  may  come  into  the  concern  at  the  time  that  it  is 
absolutely  insolvent :  for  that  there  is  no  help. 

This  deed,  however,  has  a  particular  provision  that  the  seller 
shall  be  absolved  from  future  liability,  but  that  he  shall  be  still 
liable  for  losses  already  incurred ;  and  that  clause  has  given  rise  to 
the  question  before  me.  The  deed,  after  giving  certain  directions 
authorizing  transfers,  as  to  which  I  shall  presently  advert,  provides, 
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in  tbe  twenty-sixth  clause,  that,  wherever  any  share  is  transferred,      Holme's 

Case 
the  man   who  makes  the  transfer  shall  be  "released  *from  all       r.12i  i 

subsequent  claims,  demands,  and  obligations  in  respect  of  the  same 
shares,  and  from  all  future  observance  and  performance  of  the 
covenants:"  if  it  had  stopped  there,  that  provision  would  have 
extended  to  release  the  seller  from  all  prior  obligations,  whether 
resulting  in  losses  or  not;  but  that  is  followed  by  the  proviso, 
"  that  nothing  in  this  article  contained  shall  extend,  or  be  construed 
to  extend,  to  release  the  previous  holder  of  shares  so  forfeited 
or  transferred  as  aforesaid  from  his  proportion  of  the  losses  (if  any) 
sustained  by  the  Company  up  to  the  period  of  his  ceasing  to 
be  such  holder."  Now,  if  the  ascertainment  of  these  losses  is 
provided  for  by  the  deed  of  settlement,  then  the  clause  which  I  have 
last  read  is  a  sensible  one,  as  it  enables  the  party  buying  to  know 
the  state  of  the  concern,  and  the  party  selling  to  know  the  state  of 
his  liabilities,  while  the  Company  would  have,  what  is  contended  is 
the  true  construction,  the  continuing  liability  of  the  outgoing 
member  in  respect  of  the  losses  thus  ascertained.  It  has  been 
contended  on  both  sides,  but  upon  this  point  I  give  no  opinion,  that 
the  purchaser  is  liable  to  the  whole  extent  of  the  liability  of  any 
partner — that  is,  as  well  to  future  as  to  past  transactions,  and  that 
the  object  of  this  clause  was  only  to  make  the  seller  of  the  shares 
liable  in  respect  of  past  losses,  as  a  surety  for  the  purchaser  of  the 
shares.  I  have  been  very  much  pressed  in  argument  as  to  the 
meaning  of  the  expression  "  the  losses  (if  any)  sustained  by  the 
Company  up  to  the  period  of  his  ceasing  to  be  such  holder."  It 
has  been  with  much  force  argued  that  this  cannot  apply  to  anything 
except  what  is  a  loss  beyond  the  whole  capital,  and,  whilst  any 
portion  of  the  capital  remains  uncalled  up,  that  there  can  be  no 
loss  within  the  meaning  of  this  proviso,  for  that  the  loss  which  has 
enured  at  any  given  moment,  before  all  the  capital  is  called  up, 
only  affects  the  price  of  the  shares,  and  beyond  all  doubt,  it  affects 
the  market  value  of  the  *property.  The  state  of  the  concern  may  [  *122  ] 
not  be  known  accurately;  the  price  of  shares  fluctuates,  as  the 
concern  is  considered  to  be  going  down  or  advancing  to  a  premium. 
The  question,  however,  which  now  calls  for  decision  is,  whether 
there  was  any  ascertained  loss  within  the  meaning  of  the  twenty- 
sixth  clause,  for  which  Mr.  Holme  remained  liable,  and  that  depends 
upon  the  true  construction  of  the  deed  under  which  this  Banking 
Company  was  constituted.  The  case  of  Ex  parte  Haivthom  (1)  was 
(1)  75  R.  E.  at  p.  206  (1  Mac.  &  G.  49). 
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HoLiiEfB  relied  upon  by  the  appellant,  in  reply ;  but,  on  looking  into  that 
case,  I  find  it  has  no  bearing  upon  the  present.  There  the  question 
turned  entirely  upon  the  party  going  out  being  still  liable  to 
creditors  under  the  Act  7  Geo.  IV.  c.  46;  three  years  had  not 
elapsed,  the  party  was  therefore  clearly  liable  in  respect  of  past 
losses  to  creditors,  and  consequently  he  was  properly  placed  as  a 
contributory  on  the  list,  under  the  Winding-up  Act.  There  was  no 
decision  as  to  what  extent  he  was  liable,  but  only  that  he  was  liable 
to  be  placed  on  the  list  as  a  contributory.  In  my  opinion  that  case 
was  rightly  decided ;  but  I  do  not  think  it  has  any  bearing  upon 
this. 

This  deed  provides,  in  section  sixty-nine,  that  the  directors  shall 
keep  proper  accounts  of  all  the  transactions  of  the  Company,  and  of 
all  profits  and  losses  arising  on  the  concern,  and  they  are  to  exhibit 
the  actual  value  of  the  capital,  which  they  are  to  estimate  according 
to  the  best  of  their  judgment.  If  the  directors  had  done  their  duty 
in  this  respect  no  question  could  have  arisen,  because  it  is  beyond  all 
doubt  that,  under  the  twenty-sixth  section,  the  liability  of  the  seller 
continues  in  respect  of  past  losses.  These  ought  to  have  been 
shown  upon  the  face  of  the  accounts,  and  then  no  difficulty  could 
have  arisen ;  but  the  directors  have  in  this  respect  entirely 
neglected  their  duty. 

[  12S  |  In  a  previous  section,  the  forty-fifth,  which  embodies  the  sixty- 

ninth  section,  there  is  this  further  direction  :  "  At  every  half-yearly 
general  meeting,  the  directors  shall  exhibit  to  the  shareholders 
assembled  such  a  balance  sheet  as  they  are  required  to  prepare  by 
the  sixty-ninth  article."  There  is  no  doubt  that  this  is  cumulative ; 
for  besides  giving  such  a  balance  sheet  as  is  directed  by  the  sixty- 
ninth  article,  they  are  directed  to  give  "  such  a  statement  of  the 
probable  amount  of  the  losses  to  be  apprehended  from  the  subsist- 
ing accounts  and  engagements  of  or  with  the  Company,  and 
generally  of  the  state  and  progress  of  the  affairs  of  the  Company  up 
to  the  80th  day  of  June- and  the  81st  day  of  December  immediately 
preceding  such  meeting,  as  the  directors  shall  deem  expedient  for 
the  interest  of  the  Company  to  be  made  public."  Thus,  they  are 
not  only  required  by  the  sixty-ninth  clause,  which  is  imperative,  to 
state  the  true  value  of  the  capital  as  it  actually  exists,  but  they  are, 
in  addition,  by  the  forty-fifth  clause,  to  state  what  the  probable 
effect  of  pending  transactions  may  be  on  the  concern;  they  are 
however  to  have  such  a  discretion  as  will  not  throw  on  the  public 
unnecessarily  a  statement  of  probabilities  which  may  never  occur. 
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The  forty-fifth  clause  concludes  with  these  words :  "  And  every  such  Holmk's 
balance  sheet  shall  be  biuding  and  conclusive  on  all  the  shareholders, 
their  executors,  administrators,  and  assigns,  unless  errors  shall  be 
discovered  therein  respectively  before  the  next  half-yearly  general 
meeting,  and  in  that  case  such  error  only  shall  be  rectified."  By 
this  clause  I  consider  the  balance  sheet  as  rendered  by  the 
directors,  on  whom  the  duties  devolved,  actually  binding  on  all  the 
partners  in  this  concern,  unless  errors  were  produced.  The  partners 
entering  into  this  concern  certainly  chose  to  have  as  little  power 
over  it  as  it  was  possible  for  men  to  have,  and  they  have  chosen 
implicitly  to  trust  in  their  directors ;  for,  by  the  sixteenth  section, 
it  is  expressly  provided  that  no  shareholder,  *not  being  a  director  [  *j24  ] 
or  an  auditor,  See.,  is  to  have  the  power  to  call  for  or  inspect  the 
documents,  or  any  of  the  accounts,  of  the  Company.  The  general 
body  of  the  shareholders,  therefore,  must  take  the  accounts  just  as 
they  find  them.  It  was  said  that,  in  point  of  fact,  Mr.  Holme  and 
the  rest  of  the  shareholders  knew  that  the  accounts  were  made  up 
contrary  to  the  truth,  and  to  represent  profits,  when  there  were  no 
profits,  and  when  in  fact  the  losses  considerably  outweighed  the 
profits.  I  think  that  argument  tells  against  the  party  who  makes 
use  of  it ;  because,  if  all  the  partners  were  aware  that  those  were 
not  true  accounts,  but  chose  to  go  on  deceiving  themselves  and  the 
public,  they  cannot  afterwards  be  permitted  to  say  that  the  accounts 
are  not  to  be  binding  between  themselves  in  transactions  which 
have  been  founded  on  those  accounts.  Moreover,  it  is  in  evidence 
that  no  transfer  has  taken  place  without  the  consent  of  the  direc- 
tors, and  in  no  case  has  an  account  been  taken  to  ascertain  what 
the  actual  losses  were,  with  the  wew  of  calling  upon  the  transferor 
to  contribute  to  such  losses ;  therefore  all  the  partners  chose  to 
deal  with  the  accounts  as  they  were  furnished,  and,  so  dealing  with 
those  accounts,  they  must  necessarily  be  bound  by  them  as  between 
themselves. 

It  is  material  to  consider  how  the  transfers  were  to  be  carried 
into  effect ;  by  the  twenty-first  clause  the  Company  guarded  against 
any  shareholders  escaping  from  the  Company  by  making  a  transfer 
while  any  calls  remained  unpaid.  Then  by  the  twenty-second 
clause,  which  is  of  very  great  importance,  the  deed  directs  what  I 
do  not  remember  ever  to  have  seen  before.  "  That  once  in  every 
half-year  the  directors  shall  set  a  value  upon  the  shares,  and  such 
value  shall,  for  the  purposes  of  these  presents,  be  deemed  the  true 
and  actual  value  thereof  for  the  time  being.,,     Now,  if  *it  had      I  *125  J 
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Holme's       stopped  there,  no  man  could  sell  a  share  until  a  value  had  been  put 
upon  it  by  the  directors ;  that  value  is  declared  by  the  deed  for  the 
purpose  of  the  deed  to  be  the  true  and  actual  value  thereof  for  the 
time  being.     Now,  "actual  value"  there  must  mean  actual  value 
with  reference  to  the  actual  state  of  the  concern.     It  may  be  taken 
for  granted  that  nobody  knew  it  properly  but  the  directors ;  they 
had  the  means  of  knowledge,  and  it  was  their  duty  to  have  fixed  the 
value  according  to  what  they  considered  to  be  the  actual  state  of 
the  concern,  as  they  were  bound  to  purchase  at  that  value.     After 
stating  that  it  shall  be  lawful  for  the  shareholders,  with  the  consent 
of  the  directors,  to  sell,  the  clause  proceeds,  that,  "  for  the  purpose 
of  obtaining  such  consent,  the  holder  of  the  shares  proposed  to  l>e 
transferred  shall  give  notice  to  the  directors,"  and  so  on,  of  the 
proposed  sale.     Then  there  is  a  proviso,  "  that  before  any  shares 
shall  be  sold  the  same  shall  be  first  offered  to  the  directors  on 
behalf  of  the  Company,  at  the  lowest  price  the  holder  thereof  shall 
agree  to  take  for  the  same,  provided  also,  in  case  the  directors  shall 
refuse  their  consent  to  any  transfer  of  shares,  they  shall,  on  the 
request  of  the  holder  thereof,  be  obliged  to  purchase  the  same  out 
of  the  funds  and  on  behalf  of  the  Company,  at  the  value  thereof  for 
the  time  being  set  upon  them  as  aforesaid."     There  can  be  there- 
fore no  transfer  without  the  consent  of  the  directors,  and  if  they 
refuse  such  consent  they  themselves  must  become  the  purchasers  at 
the  value  which  they  have  fixed.      Suppose  they  had  become  the 
purchasers  at  the  value  in  this  case,  and  that  must  be  assumed  as 
possible  in  every  case,  because  they  would  have  them  forced  upon 
them  if  they  had  not  consented  to  the  sale,  can  it  be  said  that  any 
remaining  obligation  continued  in  the  seller  after  the  published  state- 
ment of  the  accounts  of  the  Company  ?  The  purchase  would  have  been 

[  *126  ]  then  by  the  directors  as  representing  *the  Company.  The  directors 
having  made  out  the  balance  sheets,  and  having  set  a  value  on 
those  shares,  and  bought  them  at  that  value  under  the  compulsory 
power  of  the  deed,  could  not  turn  round  on  the  seller  and  call  upon 
him  to  make  good  losses  which  had  accrued  at  that  time,  and 
which  were  never  before  mentioned;  and  if  they  could  not,  it 
follows  that  an  indifferent  purchaser  could  not,  because  an  indif- 
ferent purchaser  stands  only  in  the  place  in  which  the  directors 
would  have  stood  if  they  had  purchased. 

The  real  question  on  the  whole  of  this  deed  is  whether  Mr. 
Holme  is  liable  upon  the  accounts  which  have  been  made  out  by 
the  directors,  and  which  have  been  approved  at  various  general 
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meetings,  and  which  in  no  one  instance  show  any  loss  unprovided 
for.  I  can  nowhere  find  any  evidence  of  such  loss  as  is  indicated 
under  the  twenty-sixth  section,  and  to  which  Mr.  Holme  was  liable 
when  he  sold  his  shares.  Undoubtedly  there  is  the  affidavit  of  the 
manager,  Mr.  Hedley,  who  kept  the  accounts,  and  that  affidavit 
may  be  perfectly  true.  Without  saying  I  discredit  it,  I  must  say  it 
lias  no  weight  with  me.  He  assisted  most  improperly  in  preparing 
these  accounts,  while  he  was  bound  to  act  faithfully  and  honestly 
towards  the  whole  body  of  shareholders ;  but  he  now  comes  forward 
and  swears  that  from  the  first  he  knew  the  growing  insolvent  state 
of  this  Company,  and  always  assisted  in  concealing  it ;  that  act  of 
concealment  leads  to  the  impossibility  of  charging  Mr.  Holme  as  a 
contributory.  I  repeat  that  at  this  moment  there  is  not  a  particle 
of  evidence  before  me  to  show  that  there  was  at  the  time  when  Mr. 
Holme  sold  these  shares  any  actual  loss  sustained  upon  which  I 
can  possibly  act.  Of  course,  if  there  was  a  loss  the  deed  would 
undoubtedly  bind  him  to  that  loss ;  but  I  can  find  no  such  loss,  and 
I  am  of  opinion  that  under  the  provisions  of  the  deed  the  losses  for 
which  it  was  *intended  an  outgoing  shareholder  should  continue 
liable  were  such  as  should  appear  on  the  balance  sheet,  so  as  to 
lead  to  no  possible  difficulty.  If  the  directions  of  the  deed  had 
been  observed  there  would  have  been  no  difficulty.  I  should  then 
only  have  had  to  open  the  particular  account  at  the  time  of  the 
transfer,  and  I  should  have  seen  what  the  amount  of  the  loss  was  to 
which  this  gentleman  was  liable.  The  balance  sheets  before  me 
show  a  prosperous  state  of  affairs  and  a  division  of  profits ;  on  these 
grounds  I  am  clearly  of  opinion  that  this  gentleman  is  not  liable  as 
a  contributory  in  respect  of  any  loss ;  and,  looking  at  the  dealings 
of  this  Company,  I  think  no  loss  can  be  shown,  and,  therefore, 
without  any  reservation,  I  dismiss  this  appeal  with  costs. 


Holme's 
Case. 


[  T27  ] 


CROSFIELD'S  CASE. 


1852. 
June  1. 


(In  re  The  North  of  England  Joint  Stock  Banking  — 

^  x  Lord  St. 

COMPANY.)  Leonards, 

L.C. 


D.  M.  &  G.  128—140 ;  S.  C.  22  L.  J.  Ch.  208 ;  19  L.  T.  O.  8.  236 ;  affg.  4 
De  G.  &  Sm.  328.) 

The  testatrix  was  the  owner  of  shares  in  a  Joint  Stock  Company,  and 
appointed  R  H.  and  J.  G.  her  executors ;  R.  H.  was  the  acting  executor, 
and  the  estate  was  wound  up  with  the  exception  of  the  shares ;  the  probate 
of  the  will  was  entered  in  the  books  of  the  Company;  R.  H.  sold  some  of 
the  shares  and  received  the  dividends  on  those  which  remained  unsold,  but 


[128] 
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Crosfield's  J«  0.  never  in  any  way  communicated  with  the  Company,  or  interfoKnl  in 

Case.  the  matter.    More  than  nine  yearn  after  the  death  of  the  testatrix  the  Com- 

pany failed,  and  on  being  wound  up  under  the  Winding-up  Act,  1848,  th* 
Maater  placed  the  name  of  11.  H.  alone  on  the  list  of  con  tributaries  as  per- 
sonally liable ;  he  subsequently,  and  after  the  passing  of  the  Winding-up 
Amendment  Act,  1849,  reviewed  his  decision,  and  placed  the  names  of  both 
R.  H.  and  J.  0.  on  the  list  as  liable  in  the  character  of  executors :  Held,  on 
tlio  application  of  J.  C.  to  have  his  name  taken  off  the  list,  that  the  17th 
section  of  the  Amendment  Act  was  retrospective  as  well  as  prospective  in 
its  effect,  and  enabled  the  Master  to  review  his  foimer  decision  :  Held  also, 
that  there  was  nothing  in  the  facts  of  the  case  in  reference  to  the  dealings 
between  the  Company  and  R.  H.,  or  in  the  provisions  of  the  deed  of  settle- 
ment of  the  Company,  that  varied  the  rights  of  the  Company  in  respect  to 
the  liability  of  J.  C.  to  contribute  in  his  character  of  executor. 

This  was  an  appeal  by  James  Crosfield,  one  of  the  executors  of 
Ann  Hall,  against  the  decision  of  the  Vice-Chancellor  Knight 
Bruce,  pronounced  on  the  17th  April,  1851,  affirming  that  of  the 
Master  charged  with  the  winding-up  of  the  above  Company,  who  on 
the  26th  February,  1851,  on  reviewing  his  settlement  of  the  list  of 
contributories,  had  included  the  name  of  James  Crosfield  in  the 
list  as  a  contributory  for  fifteen  shares  in  the  character  of  one  of 
the  personal  representatives  of  the  said  Ann  Hall  deceased. 

Ann  Hall  by  her  will,  dated  the  19th  November,  1829,  directed 
the  payment  of  her  debts  out  of  her  personal  estate,  and  devised 
[  M29  ]  certain  freehold  property  to  her  *daughter  Rebecca  Hall,  chargeable 
with  2501.  given  to  her  son  Richard  Hall :  she  also  gave  a  legacy  of 
10/.  to  James  Crosfield,  and  then  gave  and  bequeathed  all  the  rest 
residue  and  remainder  of  her  money,  securities  for  money,  goods 
and  chattels,  and  personal  estate,  unto  the  said  Rebecca  Hall  and 
Richard  Hall  equally  between  them  share  and  share  alike,  and  to 
their  several  and  respective  executors  administrators  and  assigns, 
absolutely:  she  appointed  Richard  Hall  and  James  Crosfield 
executors  of  her  will. 

Ann  Hall  died  on  the  80th  December,  1888,  and  her  will  was 
proved  by  both  executors  on  the  18th  April,  1889.  The  personal 
property  was  all  realised  and  divided  according  to  the  will,  except 
thirty  shares  in  the  above  Company,  and  all  accounts  of  the  estate 
were  closed,  except  as  to  those  shares,  before  the  end  of  the 
year  1840. 

It  appeared  from  the  evidence  before  the  Master,  that  in  1840 
the  certificates  of  the  shares  were  placed  in  the  hands  of  R.  Hall 
for  the  purpose  of  being  sold,  but  the  time  being  unfavourable  for 
such  sale,  the  intention  was  not  carried  into  effect.  R.  Hall  then 
took  the  certificates  to  the  Bank,  producing  at  the  same  time  the 
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probate  of  the  will  of  Ann  Hall.     J.  Crosfield  alleged  that  he  had    Cboppibld's 

.  Case. 

supposed  that  R.  Hall  did  this  for  the  purpose  of  having  the  shares 

entered  in  his  own  name :  the  fact,  however,  was,  that  the  shares 

were  entered  in  the  names  of  R.  Hall  and  J.  Crosfield  as  executors 

of  A.  Hall.     No  communications  ever  took  place  between  the  Bank 

and  J.  Crosfield  in  reference  to  the  shares :  R.  Hall  received  the 

dividends  and  corresponded  with  the  Bank  on  the  subject  of  the 

shares.    The  letters  which  thus  passed  between  R.  Hall  and  the 

Bank,  and  the  manner  in  which  the  shares  were  therein  spoken  of, 

were  relied  on  by  J.  Crosfield  aB  showing  that  the  Bank  treated 

*R.  Hall  as  owner.     In  1845,  R.  Hall  sold  fifteen  of  the  shares,  and       I  *M°  1 

give  the  required  notice  of  the  transfer  as  " executor  of  the  said 

Ann  Hall." 

In  1848  the  Banking  Company  failed,  and  the  official  managers 

appointed  under  the  Winding-up  Act,  1848,  left  in  the  office  of  the 

Master  a  list  of  contributories,  in  which  were  included  the  names  of 

R.  Hall  and  J.  Crosfield,  as  contributories  for  fifteen  shares,  in  the 

character  of  executors  of  Ann  Hall.     On  the  22nd  December,  1848, 

the  Master  settled  this  list,  and  upon  the  evidence,  and  on  the 

admission  of  R.  Hall  that  he  had  received  dividends  on  the  shares, 

lie  included   R.   Hall   in    the    list   as  a  contributory  personally 

responsible  for  the  said  fifteen  shares,  and  struck  out  and  excluded 

the  name  of  J.  Crosfield  from  the  list. 

On  the  26th  February,  1851,  the  Master,  on  the  application  of 
the  official  managers,  reviewed  his  settlement  of  the  list,  as 
regarded  R.  Hall  and  J.  Crosfield,  and  came  to  the  decision  as  to  the 
latter,  which  it  was  the  object  of  the  present  appeal  to  set  aside :  he 
also  included  R.  Hall  in  the  list  as  a  contributory  for  the  said  shares 
in  his  character  of  one  of  the  personal  representatives  of  Ann  Hall. 

The  Vice-Chancellor,  in  affirming  the  decision  of  the  Master, 
proceeded  apparently  on  the  ground  that  there  had  been  no 
dealings  between  the  Company  and  R.  Hall  inconsistent  with  the 
proper  dealing  between  the  Company  and  an  acting  executor  of  a 
will,  thus  leaving  J.  Crosfield's  character  and  consequent  liability 
as  an  executor  unaffected. 

The  affairs  of  the  Banking  Company  were  managed  under  the 
provisions  of  a  deed  of  settlement,  dated  the  *14th  November,  1882,       i  *131  j 
the  28th,  the  29th,  and  30th  Articles  of  which   applied   to   the 
question  raised  on  the  present  appeal  (i). 

(1)  These  articles  have  already  been  set  out  in  Armstrom/s  casu :  see  lb  B.  K. 
pp.  199,  200). 
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Cbosfibld'b;      The  108rd  article  provided  that  the  holders  of  any  shares,  and 

r  j 32  .J       their  heirs  executors  and  administrators,  should  continue  bound,  in 

respect  of  such  shares  remaining  part  of  their  assets,  duly   to 

perform  all  the  stipulations  and  articles  contained  in  the  deed  of 

settlement  in  relation  to  those  shares. 

Mr.  J.  Russell,  Mr.  Daniel,  and  Mr.  llandell  in  support  of  the 
appeal. 

[A  preliminary  question  was  raised  by  them  as  to  the  Master's 
power  to  review  his  decision.     The  repeal  of  the  Winding-up  Act 
has  rendered  it  unnecessary  to  state  the  point  which  was  decided 
against  the  appellant.] 
[  134  ]  They    contended,   citing  the  twenty-eighth,   twenty-ninth   and 

thirtieth  articles  of  the  Company's  deed,  that  the  Company  could 
not  be  regarded  as  having  treated  Ii.  Hall  as  executor,  referring  on 
this  point  especially  to  the  payment  of  the  dividends,  and  to  the 
allowing  of  the  transfer  of  the  shares  to  be  managed  by  him  alone. 
They  also  mentioned  Straffon's  Executors'  case  (!). 

Mr.  Bacon  and  Mr.  J.  V.  Prior,  for   the   official  managers, 
supported  the  decision  of  the  Vice-Chancellor. 

They  contended  with  regard  to  the  articles  of  the  deed  of  settle- 
ment, and  to  the  dealings  between  the  Bank  and  K.  Hall,  that  the 
latter,  when  examined,  did  not  make  out  the  inference  deduced 
from  them  by  the  other  side,  and  were  quite  consistent  with  the 
[  *135  ]  continuance  of  J.  Crosfield  in  his  character  and  liability  of  *  executor. 
They  referred  also  to  the  108rd  article  of  the  deed. 

Mr.  J.  Russell,  in  reply.     *     *     * 

The  Lord  Chancellor: 

I  very  much  regret  being  compelled  to  decide  against  Mr. 
Crosfield :  his  case  is  certainly  a  hard  one,  for  without  having  beeu 
guilty  of  any  misconduct,  he  is  subjected  at  a  distance  of  some 
years  to  a  considerable  liability  which  ought  not  to  fall  upon  him. 
I  am  afraid,  however,  that  the  rule  of  law  is  too  strong  for  me. 

[After  disposing  of  the  preliminary  point  already  mentioned,  his 
Lordship  continued  as  follows :] 
L 136  ]  The  next  question  is  whether  I  can  hold  that  what  has  taken 

place  between  the  Company  and  Mr.  Hall,  one  of  the  executors, 

(1)  91  E.  R.  177  (1  D.  M  &  G.  576;  16  Jur.  435.) 
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varies  the  right  of  the  Company  or  of  the  official  managers  as    Cuoskibld's 

representing  them.     The  shares  in  question  belonged  to  Ann  Hall ;        CA8E' 

they  were  entered  regularly  in  the  books  of  the  Company  in  her 

name,  and  she  by  her  will  gave  them  to  her  daughter  and  son. 

Richard  Hall,  the  son,  was  one  of  the  executors  :  Mr.  Crosfield  was 

joint  executor  with  him,  and  does  not  appear  to  have  taken  an 

active  part  in  the  executorship;  he  says  that  he  wound  up  the 

estate  years  ago,  except  with  reference  to  the  thirty  shares  in  this 

Company,  and  that  he  considered  that  he  had  *nothing  further  to       L *137  1 

do  in  regard  to  them.     As  to  this  winding-up  of  the  testatrix's 

estate,  it  is  all   very  well  as   between   the  co-executor  and  the 

legatees,  but  has  not  the  slightest  bearing  on  the  claims  of  persons 

who  are  entitled   to  come  as  creditors  against  the  assets.     Mr. 

Crosfield  is  unfortunately  in  the  predicament  in  which  it  often 

happens  that  a  man  finds  himself  who  proves  and  acts  as  executor, 

but  who,  trusting  to  his  co-executor  in  respect  of  matters  for  which  he 

may  be  made  and  clearly  is  liable,  does  not  look  after  his  co-executor, 

or  see  how  he  executes  his  duties.     On  the  death  of  the  testatrix, 

Mr.  Crosfield  proved  the  will  and  acted  as  executor,  thus  becoming 

in  all  respects  liable.    When  the  probate  was  carried  into  the  office 

of  the  Company,  a  very  proper  entry  was  made;  it  was  made  under  the 

original  name  of   Ann   Hall,   and   was   to    the  following  effect: 

"  Probate,  &c.,  Ann  Hall's  will  exhibited  here,  9th  March,  1840 ; 

Eichard  Hall  her  son,  and  James  Crosfield,   executors."      This 

was  a  compliance  with  the  direction  in  the  Act  of  Parliament,  and 

gave  the  executors  a  right  to  deal  with  the  shares  according  to  the 

provisions  of  the  deed  constituting  the  Company. 

One  great  and  the  leading  point  which  has  been  made  on  the 
part  of  the  appellant  is  this,  that  by  the  thirtieth  article  of  the 
deed,  no  executor  is  entitled  to  receive  the  profits  of  the  share  of  his 
testator  until  he  shall  have  become  a  member,  but  that  those 
profits  shall  be  kept  in  suspense,  accumulating ;  and  it  is  said  that 
it  is  a  great  damage  to  Mr.  Crosfield  that  the  money  is  not  now  in 
deposit  as  it  ought  to  have  been,  because  if  it  had  been  so,  it  would 
have  gone  in  a  great  measure  to  answer  the  present  liability  ;  and, 
further,  that  this  circumstance  shows  that  Mr.  Richard  Hall  had 
been  accepted  as  a  member,  and  that  the  Company  are  bound  by 
that  acceptance.  I  have  held,  and  am  prepared  to  *hold  again,  [  **38  3 
that  directors  may  do  acts,  in  reference  to  the  transfer  of  shares, 
binding  upon  the  whole  body,  by  which  they  waive  certain  formali- 
ties which  they  ought  to  have  observed.    In  the  present  case  there 


48  1852.     CU.     2  1).  M.  &  G.  188—189.  [&.&. 

Ckosfikld'b   wub  a  privilege  conceded  to  one  Of  two  executors,  but  it  was  a 

Cask. 

privilege  and  benefit  to  both,  for  Mr.  Crosfield  might  have  availed 
himself  of  it,  had  he  chosen  to  do  so.  If,  however,  the  money  had 
been  retained  in  deposit,  Mr.  Crosfield  would  have  derived  no  benefit 
from  it,  for  the  latter  part  of  the  article,  which  has  not  been 
adverted  to,  says,  that  the  money  shall  "  remain  in  suspense,  and 
shall  not  be  paid  till  the  transfer  thereof  shall  be  completed,  and 
the  new  holder  thereof  shall  claim  the  same,  and  every  transfer 
shall  carry  with  it  the  profits  and  interest  and  share  of  capital :  " 
the  consequence  of  which  is,  that  if  this  money  had  remained  in 
suspense,  it  would  have  been  a  fund  for  the  benefit  not  of  Mr. 
Crosfield,  but  of  the  person  who  bought  the  shares,  supposing  them 
to  be  saleable,  which  of  course  they  now  are  not.  Mr.  Crosfield 
has  therefore,  in  fact,  sustained  no  loss,  though  he  might  have  had 
a  benefit. 

Then  the  question  arises,  whether  the  acts  of  the  directors  can 
be  held  to  be  an  admission  of  Richard  Hall,  in  his  own  proper 
person,  as  a  member  and  owner  of  the  shares.  The  will  gave  him 
no  right  to  be  so  admitted,  and  the  deed  of  the  Company  does  not 
seem  to  me  very  clearly  to  point  out  what  is  to  be  done  in  the  case 
of  several  executors.  Without,  however,  deciding  this,  I  am  clearly 
of  opinion  that  the  acts  referred  to  as  constituting  an  admission  of 
R.  Hall  as  a  member  cannot  be  treated  as  having  that  effect. 
Every  instance  of  dealing  with  this  gentleman  has,  in  fact,  a 
contrary  character :  he  never  asked  to  be  a  member,  in  the  proper 
sense  of  that  term :  when  he  sold  the  fifteen  shares,  the  notice  he 
[  »139  ]  gave  was  as  executor,  and  in  *two  out  of  every  three  of  the  letters 
written  by  him,  he  speaks  of  the  shares  as  being  those  of  Ann  Hall. 
In  no  one  of  the  documents  which  I  have  before  me  is  he  introduced 
as  a  member.  Credit  is  given  for  the  dividends  to  the  executors ; 
and,  although  it  is  discharged  on  the  opposite  side  of  the  account 
by  the  payment  to  him,  yet  of  course  it  must  be  in  that  character 
in  respect  of  which,  on  the  opposite  side,  the  credit  is  given.  I  must 
say  I  never  saw  a  case  in  which  there  was  less  foundation  for  the 
argument,  that  the  dealings  between  the  parties  had  altered  the 
rights  that  existed  between  them.  1  have  looked  most  carefully, 
but  without  success,  to  see  if  I  could  find  anything  of  the  sort,  for 
I  have  been  anxious  to  relieve  Mr.  Crosfield  if  I  possibly  could. 

The  103rd  article  of  the  deed  referred  to  by  Mr.  Prior,  shows 
that  these  parties  cannot  be  considered  as  having  been  taken 
by  surprise  in  being  treated  as  shareholders,  for  it  contains  an 
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independent  covenant  by  the  shareholders,  binding  their  real  and   Cbospield's 
personal  representatives,  that  they  will  continue  liable  in  respect  of  ASE' 

any  shares  that  form  part  of  their  assets.  The  reason  for  this  being 
introduced  was,  that  the  executors  qua  executors  not  becoming 
members  and  not  having  sold  would  not  themselves  be  responsible 
personally,  and  that  until  they  sold  and  other  persons  came  in 
their  place  there  would  be  no  personal  responsibility.  The  original 
shareholders  therefore  entered  into  this  covenant,  that  their  real 
and  personal  assets  should  be  considered  liable  for  all  the  conditions 
under  the  deed  which  would  attach  to  any  shareholder  whilst  the 
shares  remained  the  assets  of  that  particular  shareholder. 

The  case  of  the  appellant  is  without  doubt  a  strong  one  on  the 
merits,  but  the  law  is  too  clearly  against  him  to  enable  me  to  enter- 
tain any  doubt  in  the  matter;    *and  I  am  therefore  under  the       [*H0] 
necessity  of  affirming  the  decision  of  the  Vice- Chancellor. 

I  shall  not,  however,  do  what  I  consider  myself  bound  to  do  in 
most  cases  where  a  party  chooses  to  try  the  experiment  of  an 
appeal,  in  which  he  does  not  succeed,  namely,  to  dismiss  the  appeal 
with  costs.  This  is  so  hard  a  case  on  Mr.  Crosfield,  that  I  am  not 
surprised  at  his  attempting  to  relieve  himself  from  such  an 
unmerited  infliction.  I  shall  dismiss  the  appeal,  but  without 
costs. 


In  re  ATKINSON  (1).  W2. 

(2  D.  M.  &  G.  140—144 ;  S.  C.  16  Jur.  1003 ;  19  L.  T.  O.  8.  237.)  J^H^' 

The  title  of  a  bond  fide  assignee  for  value  of  an  equitable  interest  in  pro-     xio^LRDS 
perty  is  not  affected  by  a  previous  insolvency  of  the  assignor,  where  the  title  l,c.     ' 

of  the  assignee  under  the  insolvency  has  not  been  completed  by  notice  to         r  140  ] 
the  trustee  of  the  property. 

The  effect  of  the  Act  7  Geo.  IV.  c.  57,  is  to  vest  in  the  assignee  in 
insolvency  all  the  property  of  the  insolvent,  but  subject  to  all  equities 
to  which  it  would  be  liable  in  the  hands  of  the  insolvent. 

This  was  an  appeal  by  Samuel  Sturgis,  the  provisional  assignee 
of  the  estate  and  effects  of  Alfred  Argles,  against  so  much  of  an 
order  made  by  the  Vice- Chancellor  Knight  Bruce,  dated  the  12th 
July,  1851,  as  directed  that  the  share  of  Alfred  Argles  in  certain 
Bank  Annuities  should  be  transferred  and  paid  to  John  Hook,  the 

(1)  The  same  principle  apparently  Bankruptcy    Act,    1869  :    Palmer    v. 

applies  to  postpone    the    title    of    a  Locke  (1881)  18  Ch.  D.  381,  45  L.  T. 

trustee  in  bankruptcy  to  a  subsequent  229 ;  and  also  under  the  Bankruptcy 

Urna  fide  assignee    of    an    equitable  Act,  1883 :  In  re  Stone's  Wit  I,  [1893] 

interest  of  the  bankrupt  uuder  the  W.  N.  p.  50. — O.  A.  S. 
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In  re        assignee  for  value  of  such  share.    The  following  were  the  facts 

A.TKHTSOV 

which  gave  rise  to  the  question  involved  in  the  appeal. 

Agnes  Atkinson  by  her  will,  bearing  date  the  16th  July,  181 4 , 

gave  to  her  executors  a  sum  of  700/.  upon  trust  to  invest  the  same 

and  to  pay  the  dividends  to  Ann  Argles  for  life,  and,  after  her 

[•Hi]       decease,  upon  trust  to  assign  and  *transfer  the  whole  fund  among 

the  children  of  Ann  Argles. 

The  testatrix  died  on  the  28th  December,  1821,  and  the  executors 
shortly  afterwards  invested  the  700/.  in  895Z.  19s.  lOd.  Bank  Three 
per  cent.  Annuities.  By  indenture,  dated  the  27th  January,  1885, 
Alfred  Argles,  one  of  the  children  of  Ann  Argles,  assigned  for 
valuable  consideration  to  J.  B.  Cook  his  share  and  interest  in  the 
legacy.  J.  B.  Cook  immediately  gave  notice  of  this  assignment  to 
the  executors.  By  indenture,  dated  the  4th  June,  1842,  J.  B.  Cook 
assigned  for  valuable  consideration  the  share  and  interest  thus 
vested  in  him  to  John  Hook. 

In  1848,  the  surviving  executor  of  Agnes  Atkinson  transferred 
the  stock  into  Court,  under  the  provisions  of  the  Trustees  Belief 
Act.  Ann  Argles,  to  whom  the  dividends  of  the  stock  were  payable 
during  her  life,  died  on  the  22nd  January,  1851,  leaving  Alfred 
Argles  and  two  other  children,  who  had  also  assigned  their 
shares. 

A  petition  was  then  presented  by  J.  B.  Cook  and  J.  Hook  and 
the  parties  entitled  in  respect  of  the  other  shares,  praying  to  have 
the  fund  transferred.  On  serving  this  petition  on  the  repre- 
sentatives of  the  surviving  executor,  the  petitioners  were  informed 
that  it  had  been  ascertained  that  Alfred  Argles  had  been  twice 
insolvent,  once  in  1830,  and  again  in  1834. 

Samuel  Sturgis  the  provisional  assignee  was  accordingly  served 
with  the  petition,  and  appeared  before  the  Vice- Chancellor,  and 
claimed  the  share  of  Alfred  Argles.  J.  B.  Cook  made  an  affidavit 
[  *H2  ]  that,  at  the  time  of  his  purchase,  *he  had  no  notice,  directly  or 
indirectly,  of  the  insolvency.  The  Vice-Chancellor  refused  to 
give  effect  to  the  claim  of  the  provisional  assignee,  holding  that  the 
assignee  in  insolvency  took  no  more  than  would  have  passed  to 
him  by  any  assignment  which  the  insolvent  could  have  made.  His 
Honour  therefore  directed  payment  to  J.  Hook  of  the  share  of  Alfred 
Argles  in  the  stock  in  question,  observing  that  he  entertained  no 
doubt  on  the  subject,  although  the  question  did  not  appear  to 
have  been  previously  decided,  and  was  one  of  considerable 
importance* 
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From  this  decision  the  provisional  assignee  appealed  to  the  Lord        in  re 
Chancellor,  as  above  stated.  Atkinson. 

Mr.  Follett  and  Mr.  Osborne,  for  the  appellant  (l): 

They  stated  the  question  as  being,  whether  a  purchaser  for 
valuable  consideration,  giving  notice,  could  exclude  the  title  of  the 
assignee  in  insolvency.  They  contended  that  the  case  differed  from 
that  of  competing  assignees  for  value,  and  that  the  effect  of  the  Act 
7  Geo.  IV.  c.  57,  was  so  absolutely  to  vest  in  the  assignee  all  the 
estate  and  interest  of  the  insolvent,  of  whatever  kind  or  descrip- 
tion, as  not  to  leave  the  insolvent  anything  which,  under  any 
circumstances,  he  could  assign,  and  that  no  notice  to  the  trustees 
of  the  fund  was  necessary.  They  referred  to  the  eleventh,  six- 
teenth, and  nineteenth  sections  *of  the  Act,  and  distinguished  tlie  [  *UH  ] 
present  from  the  case  of  Dearie  v.  Hall  (2),  which  had  been  cited 
on  the  other  side,  upon  occasion  of  the  hearing  before  the 
Vice-Chancellor. 

Mr.  R.  Palmer  and  Mr.  Schomberg,  who  appeared  in  support 
of  the  decision  of  the  Vicb-Chancellor,  were  not  called  on. 

The  Lord  Chancellor: 

Two  questions  arise  on  this  appeal ;  the  first,  whether  the  title 
of  the  assignee  in  insolvency  is  so  absolute  that  it  cannot  be 
disturbed ;  and  secondly,  what,  under  the  circumstances  as  they 
here  appear,  are  the  rights  of  the  assignee  for  value. 

It  may  be  considered  as  decided,  that  the  assignee  in  insolvency 
represents  the  insolvent ;  he  stands  in  his  place,  and  takes  only 
such  interest  as  he  can  give,  and  subject  to  all  equities  by  which 
the  insolvent  is  bound.  It  has  however  been  contended  that  the 
effect  of  the  Act  is  so  to  vest  the  property  that  the  insolvent  cannot 
afterwards  divest  it ;  but  this  is  not  so,  for  there  are  no  words  in 
the  Act  giving  to  the  assignee  any  higher  interest  than  the  insol- 
vent himself  has :  the  assignee  does  not  therefore  take  so  as  not  to 
be  subject  to  equities  as  administered  in  this  Court. 

It    is  a  settled   point,   as  between  two  competing  parties   in 

reference  to  equitable  interests,  that  he  who  takes  care  and  gives 

(1)  It  was  attempted  at  the  opening  Smith,  39  E.  R.  762  (2  Cr.  &  M.  231) 

of  the  argument,  but  without  success,  and  Meux  v.  Del/,  58  R.  R.  41  (1  Hare, 

to  show  that,  as  a  matter  of  fact,  the  73),  and  the  42nd  section  of  the  Act, 

executors  as  trustees  of  the  fund  had  7  Geo.  IY.  c.  57,  were  referred  to  as 

notice  of  the  insolvency  prior  to  re-  bearing  on  this  part  of  the  case, 

ceiving  notice  of  the  assignment  to  (2)  27  R.  Li.  1.(3  Buss.  1). 
J.  H.  Cook ;  and  the  cases  of  Smith  v. 
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Atkinson. 

[  *144  ] 


notice  to  the  trustees  shall  get  a  benefit  over  him  who  has  not  so 
done.  A  case  occurs  to  me  of  Warburton  v.  Loceland(\),  before  the 
House  of  *Lords,  where  the  contest  as  to  priority  arose  on  the 
effect  of  the  Irish  Eegister  Act,  and  the  decision  there  clearly 
shows  that  the  legal  interest  being  in  an  assignee  does  not 
prevent  the  application  of  the  rule  of  this  Court  to  which  I  have 
adverted. 

On  the  second  question,  as  to  what  in  this  case  are  the  rights  of 
the  assignee  for  value,  there  is  no  difficulty.  The  assignee  did  all 
that  he  could ;  he  swears  that  he  knew  nothing  of  the  insolvency, 
and  it  is  proved  that  he  gave  notice.  Then  it  has  been  said  that 
the  decision  of  the  Vice-Chancellor  bears  hardly  on  creditors  ; 
but  to  hold  the  opposite  would  be  equally  hard  on  the  purchaser 
for  value.  The  result  will  be  to  teach  assignees  to  see  of  what 
property  the  insolvent  is  actually  possessed :  I  consider  the  point 
to  be  in  law  perfectly  settled. 

The  appeal  was  accordingly  dismissed,  with  costs. 


1852. 

July  17, 19, 

20. 

Lord  St. 

Leonards, 

L.C. 
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MONYPENNY   v.  DEEING  (2). 

(2  D.  M.  &  G.  145—189 ;  S.  C.  22  L.  J.  Ch.  313 ;  17  Jur.  457  ;  19  L.  T.  O.  S.  320.) 

J.  M.  by  his  will  devised  the  Maytham  Hall  estate,  being  of  gavelkind 
tenure,  to  trustees  upon  trust  to  sell  a  competent  part  for  the  payment  of 
debts,  and  subject  thereto  upon  trust  for  P.  M.  for  life,  and  after  his  decease 
for  the  first  6on  of  P.  M.  for  life,  and  after  his  decease  for  the  fii-st  son  of 
such  first  son  and  the  heirs  male  of  his  body,  and  in  default  of  such  issue,  for 
every  other  son  of  P.  M.  successively  for  the  like  interests  and  limitations, 
and  in  default  of  issue  of  the  body  of  P.  M.,  or  in  case  of  his  not  leaving 
any  at  his  decease,  for  T.  M.  for  life,  and  after  his  decease  for  T.  O.  M.  the 
eldest  son  of  T.  M.  for  life,  and  after  his  deceuse  for  the  first  son  of  T.  G.  M. 
and  the  heirs  male  of  his  body,  and  in  default  of  issue  of  the  body  of  tbe 
said  T.  G.  M.,  for  every  other  son  of  T.  M.  successively  for  the  like  estates 
and  interests,  and  on  failure  of  all  such  issue  of  the  body  of  T.  M.,  upon 
trust  for  him  his  heirs  and  assigns  for  ever ;  P.  M.  never  had  any  children  : 
Held,  that  P.  M.  took  an  estate  for  life  with  remainder  to  his  first  unborn 
son  for  life,  if  such  son  had  been  born,  and  that  all  the  remainders  over 
were  void.  Held,  also,  that  effect  was  to  be  given  to  the  gift  over  to  T.  M. 
and  his  sons  in  default  of  issue  of  the  body  of  P.  M.,  &c.  as  an  independent 
clause,  and  that  it  was  consequently  valid. 

Although  by  the  doctrine  of  cy  pres  or  by  implication  as  applied  to  the 

(1)  2  Dow  &  CI.  480.  54,  62  L.  J.  Ch.  46,  67  L.  T.  794    41 

(2)  Whitby  v.  Mitchell  (1890)  44  W.  R.  154 ;  In  re  Bowles  [  19051  1  Ch 
Ch.  Div.  85,  59  L.  J.  Ch.  485,  62  L.  T.  371,  74  L.  J.  Ch.  338,  92  L.  T.  556  - 
771,  3<  W.  B.  337;  In  re  Deuce  [1891]  In  re  Mortimer  [19051  2  Ch  502  SO?' 
3  Ch.  242,  60  L.  J.  Ch.  636,  65  L.  T.  74  L.  J.  Ch.  745,  93  L.  T  459  Q  A  ' 
530,  C.  A. ;  In  re  Abbott  [1893]  1  Ch.  f     " 


VOL.  XCV.] 


1852.    CH.    2  D.  M.  &  G.  145. 


53 


Ebbing. 


construction  of  a  will,  an  estate  may  be  carried  otherwise  than  in  the  exact    Monypennx 
form  and  manner  indicated  by  the  testator,  yet  it  must  always  be  in  favour 
of  a  class  or  part  of  a  class  of  persons  intended  to  be  provided  for  by  the 
testator. 

In  construing  wills  effect  may  in  certain  cases  be  given  to  the  general 
intent  at  the  expense  of  a  particular  iutent,  but  this  is  not  to  be  done 
without  an  actual  necessity. 

Where  an  estate  is  so  limited  to  A.  as  would  generally  raise  by  implica- 
tion an  estate  tail,  but  there  are  added  limitations  to  the  children  of  A. 
which  are  void  for  remoteness,  it  is  not  a  general  rule  to  reject  these 
limitations  as  unimportant  and  to  give  to  A.  an  estate  tail,  although  cases 
may  arise  in  which  this  would  be  done  in  favour  of  the  clear  intention  of 
the  testator. 

The  cases  of  Pitt  v.  Jackson  (1)  and  Nicholl  v.  Nicholl  (2)  observed  on. 

Where  there  are  gifts  over  which  are  void  for  perpetuity,  and  there  is  a 
subsequent  and  independent  clause  on  a  gift  over  which  is  within  the  line 
of  perpetuity,  effect  cannot  be  given  to  that  clause  unless  it  will  accord 
with  previous  valid  limitations. 

A  gift  over  made  in  words  comprising  only  one  event  will  not  be  con- 
strued as  made  on  two  events,  although  in  point  of  fact  it  may  consist  very 
reasonably  of  two  branches,  unless  it  is  so  expressed  by  the  testator. 

J.  M.  provided  by  his  said  will  that  if  P.  M.  or  T.  M.  or  any  of  their 
issue  should  become  entitled  to  the  Jodrell  estate,  then  the  trustees  should 
stand  seised  of  the  devised  premises  upon  trust  for  the  next  person  entitled 
thereto  under  his  will,  as  if  the  person  so  succeeding  to  the  Jodrell  estate 
were  dead:  T.  M.  died  after  the  date  of  the  will,  and  the  testator  by  a 
codicil  declared  that  his  trustees  should  stand  seised  of  the  devised  estates 
upon  trust  for  his  wife  for  life,  and  then  upon  the  trusts  declared  by  his 
will,  subject  to  the  declaration  therein  contained  with  reference  to  the 
Jodrell  estate.  On  the  death  of  the  widow,  P.  M.  came  into  possession  of 
the  Maytham  Hall  estate,  being  at  that  time  entitled  to  a  life  estate  in 
remainder  in  the  Jodrell  estate,  the  tenant  for  life  of  that  estate  being  then 
living :  Held,  first,  that  this  was  not  such  an  interest  in  P.  M.  as  fell  within 
the  intention  of  the  shifting  clause,  and  that  it  did  not  in  that  event  come 
into  operation.  Held,  secondly,  on  P.  M.  afterwards  coming  into  possession 
of  the  Jodrell  estate  on  the  death  of  the  tenant  for  life,  that  then  the 
Maytham  Hall  estate  went  over  and  became  vested  in  the  trustees  of 
J.  M.'s  will.  Held,  thirdly,  on  the  construction  of  the  clause  generally, 
that  its  operation  was  not  confined  to  one  shifting,  but  that  it  operated 
toties  q nodes  as  regarded  the  parties  named  in  it. 

The  Jodrell  estate  was  limited  under  the  will  of  E.  J.  to  the  use  of  M.  J. 
for  life,  with  remainder  to  the  use  of  the  sons  and  daughters  of  M.  J. 
successively  in  tail,  with  remainder  to  the  use  of  S.  M.  for  life,  with 
remainder  to  her  sons  and  daughters  in  tail,  with  remainder  to  P.  M.  son 
of  J.  M.  for  life,  with  remainders  to  his  sons  and  daughters  in  tail,  with 
remainder  to  T.  M.  another  son  of  the  said  J.  M.  for  life,  with  remainders 
to  his  sons  and  daughters  in  tail,  with  divers  remainders  over.  The  will 
contained  a  proviso  that  if  P.  M.  and  T.  M.  or  either  of  them,  their  or 
either  of  their  issue  or  any  other  son  or  sons  of  the  said  J.  M.  or  his  or 
their  issue,  should  become  entitled  to  an  estate  of  freehold  or  inheritance 
in  possession  of  or  in  the  Maytham  Hall  estate  belonging  to  B.  M.,  "so  as 
to  be  in  the  possession  or  in  the  actual  receipt  of  the  rents  and  profits 
thereof,"  then  and  in  that  case  the  estates  devised  by  her  will  should  shift 
from  the  person  so  becoming  entitled  in  manner  therein  mentioned.    At 


(1)  2  Br.  0.  C.  51. 


(2)  2W.  Bl.  1159. 
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M on y pen ny  the  dale  of  the  will  £.  M.  was  entitled  to  the  Maytham  Hall  estate,  partly 

*•  in  fee  and  partly  as  tenant  in  tail.    The  Maytham  Hall  estate  was  subse- 

Derino.  quently  disentailed  and  devised  and  so  came  to  the  son  of  T.  M.,  (who  was 

then  entitled  in  possession  to  the  Jodrell  estate,)  by  limitation  as  a  pur- 
chaser, and  not  by  inheritance  or  under  the  original  limitations  existing  at 
the  date  of  the  testator's  will.  Whether,  looking  at  the  dealing  with  the 
Maytham  Hall  estate,  it  became  vested  in  T.  M.  in  such  a  manner  as  to 
make  the  Jodrell  estate  go  over.     Qmvre . 

This  was  an  appeal  by  certain  of  the  defendants  from  two  orders 
made  in  the  suit,  the  one  by  the  Vice-Chancellor  Wigram,  dated 
[  •He  ]       the  7th  May,  1850,  and  *the  other  by  the  Vice-Chancellor  Knight 
Bruck,  dated  the  18th  July,  1851. 

A  very  full  report  of  the  case,  as  heard  by  the  Vice-Chancellor 
Wigram,  will  be  found  in  the  7th  volume  of  Mr.  Hare's  reports, 
page  568.  [It  is  however  thought  that  the  following  prelimi- 
nary statement  will  be  found  sufficient  for  the  purpose  of  this 
report] 

James  Monypenny,  of  Greenwich,  on  whose  will  and  codicil  the 
[  *H7  ]  questions  in  the  suit  mainly  arose,  was  at  the  *date  of  his  will  seised 
in  fee  of  certain  estates  in  Kent,  of  gavelkind  tenure,  called  the 
Rolvenden  or  Maytham  Hall  estates.  The  property  had  become 
vested  in  him,  as  tenant  in  tail,  on  the  death  of  his  eldest  brother 
Robert  Monypenny  of  Rolvenden,  and  he  suffered  a  recovery  to 
bar  the  entail. 

James  Monypenny,  by  his  will,  dated  the  11th  February,  1804, 
after  devising  portions  of  his  real  estates,  gave  and  devised  a  part 
of  the  estates  above  mentioned,  called  the  Maytham  Hall  estate, 
and  all  the  residue  of  his  real  estates,  to  trustees  upon  trust  to  sell 
a  sufficient  part  to  pay  his  debts  and  certain  legacies,  and  subject  to 
the  above  to  stand  seised  of  all  and  every  his  said  real  estates, 
"  upon  trust  to  permit  and  suffer  my  Baid  brother  Phillips  Mony- 
penny to  receive  and  take  the  rentB  issues  and  profits  thereof  for 
and  during  the  term  of  his  natural  life  without  impeachment  of 
waste,  and  from  and  immediately  after  his  decease  upon  trust   for 
the  first  son  of  the  body  of  the  said  Phillips  Monypenny  for  and 
during  the  term  of  his  natural  life,  and  from  and  immediately  after 
his  decease  upon  trust  for  the  first  son  of  the  body  of  such  first  son 
and  the  heirs  male  of  his  body,  and  in  default  of  such  issue,  upon  trust 
for  all  and  every  other  the  son  and  sons  of  the  body  of  my  said 
brother  Phillips  Monypenny  severally  and  successively  according  to 
seniority  of  age,  for  the  like  interests  and  limitations  as  I   h°ave 
before  directed  respecting  the  first  son  and  his  issue ;  and  in  default 
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of  issue  of  the  body  of  my  said  brother  Phillips  Monypenny,  or  in    Monypenny 

case  of  his  not  leaving  any  at  his  decease,  upon  trust  for  my  said       dbbino. 

brother  Thomas  Monypenny  for  and  during  the  term  of  his  natural 

life  without  impeachment  of  waste,  and  from  and  immediately  after 

his  decease,  upon  trust  for  Thomas  Monypenny  (afterwards  Thomas 

Gybbon  Monypenny  the  father  of  the  plaintiff),  the  eldest  son  of 

my  said  brother  *Thomas  Monypenny,  for  and  during  the  term  of       [  *148  ] 

his  natural  life  without   impeachment   of  waste,  and    from   and 

immediately  after  his  decease,  upon  trust  for  the  first  son  of  the 

body  of  the  said  Thomas  Monypenny,  son   of  my   said  brother 

Thomas  Monypenny,  and  the  heirs  male  of  his  body,  and  in  default 

of  issue  of  the  body  of  the  said  Thomas  Monypenny  the  son,  upon 

trust  for  all  and  every  other  the  son  and  sons  of  the  body  of  my 

said  brother  Thomas  Monypenny  for  the  like  estates  and  interests 

severally  and  successively  according  to  seniority  of  age;  and  in 

failure  of  all  such  issue  of  the  body  of  my  said  brother  Thomas 

Monypenny,   upon   trust  for  him  his  heirs  and  assigns  for  ever. 

But  I  do  hereby  declare,  that  if  it   shall  happen  at   any  time 

hereafter  that  my  said  brothers  or  either  of  them,  their  or  either  of 

their  issue,  shall  become  entitled  to  the  real  or  copyhold  estate  or 

any  part  thereof  late  of  Elizabeth  Jodrell  widow,  daughter  of  the 

late  Phillips  Gybbon,  situate  in  the  said  parish  of  Bolvenden  or  in 

the  parishes  of  Denenden  Tenterden  or  either  of  them  or  elsewhere, 

then  and  in  that  case  and  immediately  upon  such  event  taking 

place,  my  said  trustees  and  the  survivor  of  them  and  his  heirs 

shall  stand  seised  of  my  said  estates  hereinbefore  devised  for  the 

benefit  of  my  said   brothers  and  their  issue,  upon  trust  for  the 

next  person  entitled  thereto  under  and  by  virtue  of  this  my  will 

in  the  same  manner  as  they  would  have  done  if  the  person  so 

succeeding  to  the  said  estates  late  of  the   said  Elizabeth  Jodrell 

were  actually  dead."     And   the  testator  added   a  power  to  the 

devises  to  cut  timber  and  grant  leases  according  to  the  terms  laid 

down  in  the  will. 

The  testator's  brother,  Thomas  Monypenny,  died  between  the 
date  of  the  will  and  a  codicil  to  be  presently  mentioned,  leaving  his 
sou   Thomas   Gybbon   Monypenny,  *in   the   will    named   Thomas       [  *149  ] 
Monypenny  as  above  stated,  him  surviving. 

The  testator  executed  a  codicil  dated  the  25th  July,  1818,  in 
which,  after  reciting  the  death  of  his  brother  Thomas  Monypenny, 
he  revoked  the  devise  of  the  Maytham  Hall  estate,  and  devised  it 
to  the  use  that  his  wife  Mary  Monypenny  should  take  the  rents 
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Mokypkkky  and  profits  for  life  without  impeachment  of  waste,  subject  to 
Dbrino.  keeping  the  house  thereon  in  repair,  remainder  to  the  uses 
expressed  of  the  same  in  his  will,  and  subject  to  the  proviso  in 
case  and  if  the  devisees  under  the  will  should  become  entitled  to 
Elizabeth  JodrelTs  estate.  Two  other  codicils  were  executed  by 
the  testator  not  affecting  the  disposition  of  the  real  estate. 

James  Monypenny  died  in  June,  1822,  and  left  his  widow,  his 
brother  Phillips  Monypenny,  and  Thomas  Gybbon  Monypenny  the 
son  of  Thomas  Monypenny,  surviving  him. 

The  property  referred  to  in  the  testator's  will  as  the  estate  of 
Elizabeth  Jodrell,  and  which  was  called  the  Jodrell  or  Hole  estate, 
stood  limited  under  the  will  of  Elizabeth  Jodrell,  bearing  date  the 
4th  May,  1767,  in  the  following  manner :  The  testatrix,  who  died 
in  March,  1775,  devised  the  property  in  question  to  certain  parties 
therein  named,  to  the  use  of  Mary  Jefferson,  spinster,  and  her 
assigns  during  her  life,  with  remainder  to  trustees  for  her  life  to 
preserve  contingent  remainders,  with  remainder  to  the  use  of  the 
sons  and  daughters  of  the  said  Mary  Jefferson  successively  in  tail, 
and  on  failure  of  such  issue,  to  the  use  of  her  god-daughter 
Sylvestra  Monypenny,  daughter  of  her  cousin  James  Monypenny 
of  Greenwich,  and  her  assigns  for  life,  with  remainder  to  the  first 
[  *150  ]  and  other  sons  of  the  said  *Sylvestra  Monypenny  successively  in 
tail,  with  remainder  to  her  daughters  as  tenants  in  common  in  tail, 
with  remainder  to  the  use  of  Phillips  Monypenny,  second  son  of 
James  Monypenny  of  Greenwich,  for  and  during  his  life,  with 
remainder  to  trustees  during  his  life  to  preserve  contingent 
remainders,  with  remainder  to  the  sons  and  daughters  of  the  said 
Phillips  Monypenny  in  tail  in  like  manner  as  to  the  sons  and 
daughters  of  the  said  Sylvestra  Monypenny,  with  remainder  to  the 
use  of  Thomas  Monypenny,  third  son  of  the  said  James  Monypenny 
of  Greenwich  and  his  assigns  during  his  life,  with  remainder  to 
trustees  during  his  life  to  preserve  contingent  remainders,  with 
remainder  to  the  use  of  the  first  second  third  and  other  sons  of  the 
said  Thomas  Monypenny  successively  and  in  remainder  one  after 
another  as  they  and  every  of  them  should  be  in  priority  of  birth 
and  the  several  and  respective  heirs  of  the  body  and  bodies  of  all 
and  every  such  son  and  sons  issuing,  the  elder  of  such  sons  and  the 
heirs  of  his  and  their  body  and  bodies  issuing  being  always  pre- 
ferred and  to  take  before  the  younger  of  such  sons  and  the  heirs  of 
his  and  their  body  and  bodies  issuing,  and  for  default  of  such  issue, 
to  the  use  of  all  and  every  the  daughter  and  daughters  of  the  said 
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Thomas  Monypenny  in  tail,  with  remainder  over  to  the  subsequently  Monypenny 
born  sons  of  James  Monypenny  of  Greenwich  in  tail :  and  it  was  debi'ng. 
thereby  provided,  that  if  the  said  Phillips  Monypenny  and  Thomas 
Monypenny  or  either  of  them  their  or  either  of  their  issue  male  or 
female,  or  any  other  son  or  sons  of  the  said  James  Monypenny  of 
Greenwich  thereafter  to  be  born  or  his  their  or  any  of  their  issue 
male  or  female,  should  at  any  time  or  times  be  or  become  entitled 
to  an  estate  of  freehold  or  inheritance  in  possession  of  or  in  the 
messuages  lands  tenements  and  hereditaments  in  the  said  county 
of  Kent  then  of  or  belonging  to  her  cousin  Robert  Monypenny,  Esq. 
of  Rolvendeu,  *elder  brother  of  the  aforesaid  James  Monypenny  of  [  *i5i  ] 
Greenwich,  or  the  greatest  part  of  the  same  messuages  lands  tene- 
ments and  hereditaments  so  as  to  be  in  the  possession  of  or  in  the 
actual  receipt  of  the  rents  and  profits  thereof,  then  and  so  often  as 
the  case  should  so  happen  the  use  and  estate  which  was  therein- 
before devised  or  limited  to  or  which  by  virtue  of  her  will  should 
come  to  or  devolve  upon  the  said  Phillips  Monypenny  or  his  issue 
male  or  female,  or  the  said  Thomas  Monypenny  or  his  issue  male 
or  female,  or  any  other  son  of  the  said  James  Monypenny  of 
Greenwich  thereafter  to  be  born  or  his  their  or  any  of  their  issue 
male  or  female,  so  becoming  entitled  in  possession  as  aforesaid  of 
and  in  the  said  manors  messunges  lands  tenements  and  heredita- 
ments thereinbefore  devised,  should  immediately  from  thenceforth 
cease  determine  and  be  void  as  if  the  said  Phillips  Monypenny  And 
such  other  son  and  sons  of  the  said  James  Monypenny  of  Greenwich 
thereafter  to  be  born  respectively  and  his  and  their  issue  male  and 
female  so  becoming  entitled  in  possession  as  aforesaid,  was  and 
were  then  naturally  dead  without  issue  male  and  female  of  his  and 
their  body  and  bodies  ;  and  then  and  from  thenceforth  the  said 
manors  messuages  lands  tenements  and  hereditaments  thereinbefore 
devised  should  go  and  remain  to  and  to  the  use  of  such  person  and 
persons  as  by  virtue  of  the  uses  and  limitations  thereinbefore  con- 
tained would  then  be  entitled  as  the  next  persons  in  remainder  in 
case  the  said  Phillips  Monypenny  or  Thomas  Monypenny  or  such 
other  son  or  sons  of  the  said  James  Monypenny  of  Greenwich  there- 
after to  be  born  respectively  or  his  or  their  respective  issue  male  or 
female,  so  becoming  entitled  to  the  said  manors  messuages  lands 
tenements  and  hereditaments  then  of  or  belonging  to  the  said 
Robert  Monypenny  or  the  greatest  part  thereof  as  aforesaid,  was  or 
were  naturally  dead  without  issue  male  or  female  of  his  her  *and  [*152] 
their  body  or  bodies ;  and  the  same  person  or  persons  should  in 
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Monypenny  every  such  case  be  entitled  to  take  the  same  estate  and  estates  in 
Bering.  ^e  8a^  manors  messuages  lands  tenements  and  hereditaments 
thereinbefore  devised  as  he  she  or  they  would  have  been  entitled  to 
take  therein  by  virtue  of  that  her  will  if  the  said  Phillips  Monypenny 
or  Thomas  Monypenny  or  such  other  son  or  sons  of  the  said  James 
Monypenny  of  Greenwich  thereafter  to  be  born  respectively  or  his 
or  their  respective  issue  male  or  female,  so  becoming  entitled  to  the 
said  messuages  lands  tenements  and  hereditaments  then  of  or 
belonging  to  the  said  Robert  Monypenny  or  the  greatest  part 
thereof,  was  or  were  then  naturally  dead  without  issue  male  or 
female  as  aforesaid. 

Under  the  several  limitations  above  mentioned  of  the  Maytham 
Hall  and  the  Jodrell  estates  respectively,  the  devolution  of  these 
properties  proceeded  in  the  following  manner:  As  to  the  Maytham 
Hall  estate,  the  widow  of  the  testator  James  Monypenny  received 
the   rents   till   1826,   when   she  died  ;    and   Phillips  Monypenny 
thereupon  entered  into  possession.     In  1827,  Phillips  Monypenny, 
treating  himself  as  tenant  in  tail  in  possession,  suffered  a  recovery 
of  the  estate,  the  uses  of  which  were  declared  to  enure  to  him  in 
fee ;    and  by  an  indenture  dated  the  10th  June,  1885,  made  on 
occasion  of  the  marriage  of  Robert  Joseph  Monypenny,  he  charged 
it  with  a  sum  of  money  as  a  jointure  to  Susannah  Monypenny  the 
wife  of  R.  J.  Monypenny.     In  January,  1841,  Phillips  Monypenny 
died  without  having  had  any  children,  and  by  his  will  devised   the 
Maytham  Hall  estate,  amongst  other  uses,  to  the  use  of  Robert 
Joseph  Monypenny  for  life,  remainder  to  his  eldest  son  Robert 
Phillips  Dearden  Monypenny  for  life,  remainder  to  his  first  and 
other   sons   in  tail  male,   &c.     Under  this  devise  Robert  Joseph 
Monypenny  entered   into   possession   of    the  estate,  and  died  in 
[  *153  J       *  September,  1842,  and  thereupon  Robert  Phillips  Dearden  Mony- 
penny entered  into  the  receipt  of  the  rents  and  profits,  subject  to 
the  charge  of  the  jointure  to  the  widow,  and  was  in  possession  of 
the  estate  at  the  time  of  the  institution  of  the  present  suit. 

With  regard  to  the  Jodrell  estate,  Mary  Jefferson,  the  devisee 
firstly  named  in  the  will  of  Elizabeth  Jodrell,  died  in  1804  (having 
been  previously  married)  without  issue,  and  thereupon  Sylvestra 
Monypenny  (afterwards  Sylvestra  Hutton),  the  devisee  secondly 
named  in  the  will,  entered  into  possession  of  the  estate  as  tenant 
for  life,  and  continued  in  possession  until  her  death  in  1886,  with- 
out issue.  In  1830,  Thomas  Gybbon  Monypenny,  the  eldest  son  oi 
Thomas  Monypenny  deceased  as  above  stated,  (being  the  next  in 
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remainder  under  the  will  of  Elizabeth  Jodrell  to  Phillips  Monypenny  Monypenmy 
who  was  then  in  possession  of  the  Maytham  Hall  estate  as  above  debino. 
mentioned)  conceiving  that  the  shifting  clause  in  the  will  of  Elizabeth 
Jodrell  had,  under  the  circumstances,  become  operative,  suffered  a 
recovery  of  the  Jodrell  estate  with  the  concurrence  of  Sylvestra 
Hutton,  thus  converting  his  estate  of  a  remainder  in  tail  into 
a  remainder  in  fee;  and  on  the  death  of  Sylvestra  Hutton  in 
1836,  he  entered  into  possession  of  the  Jodrell  estate  as  tenant 
in  fee. 

In  1837,  cross  releases  were  executed  between  Phillips  Monypenny 
and  Thomas  Gybbon  Monypenny,  the  latter  by  indentures  dated  the 
3rd  and  4th  October,  1837,  releasing  to  Phillips  Monypenny  and 
liis  heirs  all  his  (T.  G.  Monypenny's)  estate  and  interest  in  the 
Maytham  Hall  estate,  and  Phillips  Monypenny  by  indentures  of  the 
same  date  releasing  to  Thomas  Gybbon  Monypenny  and  his  heirs, 
all  the  estate  and  interest  which  he  (P.  Monypenny)  could  claim  in 
the  Jodrell  estates. 

Doubts  having  been  raised  as  to  the  rights  of  the  *  several  parties  [  *154  j 
mentioned  in  the  limitations  above  set  out,  under  the  terms  of  those 
limitations  as  affected  by  the  circumstances  hereinbefore  mentioned, 
the  present  suit  was  instituted,  in  November,  1842,  by  Robert 
Thomas  Gybbon  Monypenny,  then  an  infant,  the  eldest  son  of 
Thomas  Gybbon  Monypenny,  stating,  among  other  things,  that  he 
was  advised  that  by  reason  of  the  death  of  Phillips  Monypenny 
without  issue,  and  of  the  Jodrell  estate  having  come  into  the 
possession  of  Thomas  Gybbon  Monypenny  the  plaintiff's  father  in 
fee  simple,  the  Maytham  Hall  estate  had,  under  the  provisions 
of  the  will  of  James  Monypenny  as  to  the  brothers  of  James 
Monypenny  or  their  issue  becoming  entitled  to  the  Jodrell  estate, 
shifted  from  Thomas  Gybbon  Monypenny  to  the  plaintiff,  and 
that  the  plaintiff  was  entitled  in  the  events  which  had  happened 
to  an  equitable  estate  tail  in  possession  in  the  Maytham  Hall  estate, 
and  to  the  consequent  account  of  the  rents  and  profits  thereof ;  or 
that  if  the  estate  had  not  shifted,  then  that  he  was  entitled  to 
the  estate  in  remainder  immediately  expectant  on  the  life  estate  of 
his  father  Thomas  Gybbon  Monypenny.  The  bill  prayed  in  the 
alternative  a  declaration  accordingly. 

To  this  suit  which  brought  in  question  the  construction  to  be  put 
on  the  will  of  James  Monypenny  together  with  the  validity  of  the 
recovery  suffered  by  Phillips  Monypenny  and  the  consequent 
dispositions  made  by  him  of  the  Maytham  Hall  estate,  the  trustees 
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Monypenny  of  the  legal  estate,  the  plaintiff  Vfather  Thomas  Gybbon  Monypenny, 
Dbbino.  Robert  Phillips  Dearden  Monypenny  who  was  in  possession  of 
the  Maytham  Hall  estate  as  above  mentioned,  all  parties  claiming 
under  or  through  Phillips  Monypenny,  the  parties  claiming  in 
remainder  under  the  will  of  James  Monypenny,  and  the  heirs  in 
gavelkind  of  James  Mopypenny,  were  made  defendants. 
[  165  ]  By  an  order  made  on  motion  dated  the  3rd  November,    1843, 

preliminary  inquiries  were  directed  ;  and  the  Master  by  his  report, 
dated  the  29th  April,  1844,  found  that  there  was  no  issue  of  Phillips 
Monypenny,  and  he  also  found  the  other  material  facts  relating  to 
the  pedigree  of  the  plaintiff  and  the  defendants,  and  relating  to  the 
surviving  issue  of  the  deceased  brothers  of  the  testator,  and  to  the 
heirs-at-law  and  heirs  in  gavelkind  of  the  testator,  and  to  his 
deceased  brother's  nephews  and  grand-nephews. 

The  cause  came  on  to  be  heard  before  the  Vice-Chancellor 
Wigram  on  the  24th  November,  1845,  when  a  case  was  ordered  for 
the  opinion  of  the  Barons  of  her  Majesty's  Court  of  Exchequer 
on  the  following  questions :  "  First,  What  estate  or  estates  in 
possession  or  in  remainder  did  Phillips  Monypenny  take  under 
the  will  and  codicil  of  the  testator  James  Monypenny  in  the 
devised  property.  Secondly,  Did  Thomas  Gybbon  Monypenny  take 
any  and  what  estate  or  estates  in  the  devised  property  under  the 
same  will  and  codicil.  Thirdly,  Did  Robert  Thomas  Gybbon 
Monypenny  take  any  and  what  estate  or  estates  in  the  devised 
property  under  the  same  will  and  codicil.  Fourthly,  Did  Phillips 
Monypenny  acquire  any  and  what  estate  in  the  devised  property 
under  the  recovery  of  1827.  Fifthly,  Did  Susannah  Monypenny 
take  any  and  what  estate  or  interest  in  the  devised  property  under 
the  deed  of  the  10th  of  June,  1835.  Sixthly,  Did  the  coheirs  in  gavel- 
kind of  the  said  testator  at  his  death  take  by  descent  from  the  testator 
James  Monypenny  any  and  what  estate  in  the  devised  property." 

The  case  was  argued  before  the  Court  of  Exchequer  on  the  29th 
April,  and  the  4th  and  5th  May,  1846,  and  their  Lordships  after- 
[  M56  ]  wards  gave  the  following  certificate  :  *"  We  have  heard  the  case 
argued  by  counsel,  and  have  considered  the  same,  and  questions 
1,  %  3.  We  are  of  opinion  that  under  the  will  and  codicil  of  James 
Monypenny,  his  brother  Phillips  Monypenny  took  an  estate  for  his 
life  in  remainder  expectant  on  the  death  of  the  testator's  widow, 
with  remainder  to  his  eldest  son  for  life,  and  that  all  the  subse- 
quent limitations  are  void  for  remoteness,  and  consequently  that 
neither  Thomas  Gybbon  Monypenny  nor  his  son  took  any  estate 
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under  the  devise  in  question.  Fourth,  We  think  that  by  virtue  of  Monypenny 
the  recovery  Phillips  Monypenny  acquired  an  estate  in  fee  simple  dkuing. 
by  wrong,  liable  to  be  defeated  by  the  parties  having  rightful  title  : 
And  that  fifth,  Susannah  Monypenny,  under  the  deed  of  10th  June, 
1885,  took  an  annuity  of  300/.,  liable  in  the  same  manner  to  be 
defeated  by  those  having  title  adverse  to  Phillips  Monypenny. 
Sixth,  We  are  of  opinion  that  at  the  testator's  death  the  co-heirs  in 
gavelkind  took  the  fee  simple  of  the  estate  in  question  by  descent, 
subject  to  the  life  estates  given  to  the  said  testator's  widow  and  to 
Phillips  Monypenny  and  his  eldest  son.  Signed,  Fred.  Pollock, 
J.  Parke,  R.  M.  Rolfb,  T.  J.  Platt." 

A  full  report  of  the  case,  as  heard  before  the  Court  of  Exchequer, 
will  be  found  in  [78  B.  R.  547  (16  M.  &  W.  418)]. 

The  cause  came  on  again  to  be  heard  before  the  Vice-Chancellor 
Wigram,  on  the  19th  and  five  following  days  of  April,  1847,  for 
further  directions  on  the  certificate;  and  by  an  order  made  the 
7th  May,  1847,  a  case  and  supplemental  case  were  directed  for  the 
opinion  of  the  Judges  of  her  Majesty's  Court  of  Common  Pleas. 

The  supplemental  case  related  to  another  part  of  the  Maytham 
Hall  property,  called  the  Lower  Maytham  Hall  *estate,  which  the  [  *157  ] 
testator  had  devised  separately  to  the  use  of  his  brother  Phillips 
Monypenny  for  life  without  impeachment  of  waste,  and  after  the 
determination  of  that  estate  by  forfeiture  or  otherwise  in  the  life  of 
Phillips  Monypenny,  to  trustees  to  preserve  contingent  remainders, 
remainder  to  the  uses  declared  in  the  will  concerning  the  Maytham 
Hall  estate ;  and  by  his  codicil  of  the  25th  July,  1818,  he  repeated 
the  same  language  with  reference  to  the  Lower  Maytham  Hall 
estate  as  he  had  used  with  reference  to  the  Maytham  Hall  estate, 
only  substituting  the  words  "  Lower  Maytham  Hall  "  for  the 
words  "  Maytham  Hall."  The  circumstances  and  statements  above 
detailed  in  reference  to  the  Maytham  Hall  estate  applied  equally  to 
the  Lower  Maytham  Hall  estate. 

The  questions  on  the  case  and  supplemental  case  directed  to  the 
Court  of  Common  Pleas,  were  the  same  as  those  sent  to  the  Court  of 
Exchequer,  except  that  for  the  words  "  devised  property  "  in  the  latter 
case,  were  substituted  the  words  "  Maytham  Hall  property  "  in  the 
original,  and  "  Lower  Maytham  Hall  property  "  in  the  supplemental 
case  submitted  to  the  Court  of  Common  Pleas,  and  except  also 
that  in  the  supplemental  case  an  estate  to  the  use  of  trustees  to 
preserve  contingent  remainders  was  interposed  immediately  after 
the  life  estate  of  Phillips  Monypenny. 
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Mohyp«nny  The  case  and  supplemental  case  were  argued  before  the  Judges 
Derihg.  of  the  Court  of  Common  Pleas  in  Hilary  Term,  1849,  and  their 
Lordships  gave  the  following  certificate  dated  the  12th  January, 
1850  :  "  This  case  has  been  argued  before  us  by  counsel.  We  have 
considered,  and  are  of  opinion  as  follows  :  First,  we  are  of  opinion 
that  Phillips  Monypenny  took  an  estate  for  life  in  remainder  after 
the  life  estate  of  the  widow  Mary  Monypenny.  Second,  We  think 
[•1B8]  that  Thomas  Gybbou  *Monypenny  took  an  estate  for  life  in 
remainder  after  the  life  estate  of  Phillips  Monypenny,  contingent 
on  Phillips  Monypenny  not  leaving  any  issue  at  his  decease  and 
determinable  on  his  Thomas  Gybbon  Monypenny  becoming  entitled 
to  the  estates  of  Elizabeth  Jodrell,  and  also  a  remainder  in  tail 
general  after  the  estate  tail  of  Robert  Thomas  Gybbon  Monypenny. 
Third,  We  think  that  Robert  Thomas  Gybbon  Monypenny  took  a 
contingent  remainder  in  tail  male  after  the  termination  of  the  life 
estate  of  his  father.  Fourth,  We  think  that  Phillips  Monypenny 
acquired  no  estate  or  interest  under  the  recovery.  Fifth,  We  think 
that  Susannah  Monypenny  took  no  estate  or  interest  under  the 
deed.  Sixth,  We  think  the  coheirs  in  gavelkind  took  a  remainder 
in  fee  after  the  several  estates  above  mentioned.  Signed,  W.  H. 
Maulb,  C.  Cresswell,  E.  V.  Williams." 

The  cause  again  came  on  to  be  heard  before  the  Vice-Chancellor 
Wigram  on  the  equity  reserved,  and  was  argued  at  great  length 
during  several  days  in  February  and  March,  1850.  On  the  16th 
April,  1850,  his  Honour  delivered  judgment,  and  held,  agreeing 
with  the  certificates  made  by  both  Courts,  that  Phillips  Monypenny 
took  an  estate  for  life  only ;  and  held  further,  agreeing  with  the 
certificate  made  by  the  Court  of  Common  Pleas,  that  Thomas 
Gybbon  Monypenny  took  an  estate  for  life  in  remainder  after  the 
life  estate  of  Phillips  Monypenny,  contingent  on  Phillips  Mony- 
penny not  leaving  any  issue  at  his  decease,  and  determinable  on 
his  (T.  G.  Monypenny)  becoming  entitled  to  the  Jodrell  estates; 
and  held  further  that  the  plaintiff  Robert  Thomas  Gybbon  Mony- 
penny, the  son  of  Thomas  Gybbon  Monypenny,  took  a  contingent 
remainder  in  tail  after  the  determination  of  the  life  estate  of  his 
father. 
[  *159  ]  Upon  speaking  to  the  cause  upon  minutes,  the  plaintiff,  *Robert 

Thomas  Gybbon  Monypenny,  submitted  that,  in  conformity  with 
the  judgment  of  the  Vice-Chancellor,  he  should  be  declared  to  be 
tenant  iu  tail  in  possession  of  the  Maytham  Hall  estate.  To  this 
the  parties  claiming  under  Phillips  Monypenny  objected,  on  the 
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ground  that  the  plaintiff's  father,  Thomas  Gybbon  Monypenny,    Monypenny 
had  not  become  entitled  to  the  Jodrell  estates,  in  such  a  manner  as      debing. 
to  bring  the  shitting  clause  into  operation. 

The  result  of  this  discussion  was  the  first  of  the  orders  forming 
the  subject  of  the  present  appeal :  it  bore  date  the  7th  May,  1850, 
and  directed  a  reference  to  the  Master  to  inquire  and  certify 
whether  the  defendant,  Thomas  Gybbon  Monypenny,  ever  and 
when  and  how  and  under  what  circumstances,  became  entitled  to 
the  real  or  copyhold  estates  of  Elizabeth  Jodrell,  and  also  whether 
the  cross  releases  before  mentioned  of  the  3rd  and  4th  October,  1837, 
were  ever  executed,  and  if  so,  when  and  under  what  circumstances 
and  by  whom,  with  liberty  to  state  special  circumstances. 

By  his  report,  dated  the  27th  February,  1851,  the  Master,  among 
other  matters,  found  that  upon  Phillips  Monypenny  becoming 
entitled  in  possession  to  the  Maytham  Hall  estate,  the  event 
happened  on  which  the  estates  of  Elizabeth  Jodrell  were,  under  the 
shifting  clause  in  her  will,  to  shift  to  Thomas  Monypenny  and  his 
issue,  and  that  the  estates  accordingly  shifted  to  Thomas  Gybbon 
Monypenny,  the  first  son  of  Thomas  Monypenny  (Thomas  Mony- 
penny being  then  deceased),  and  that  Thomas  Gybbon  Monypenny 
thereupon  became  tenant  in  tail  in  remainder  upon  the  estate 
limited  to  Sylvestra  Monypenny  and  her  issue;  and  the  Master 
further  found  that  upon  the  death  of  Sylvestra  Hutton,  Thomas 
Gybbon  Monypenny  became  entitled  to  enter  into  the  possession 
and  enjoyment  of  the  estates  of  Elizabeth  Jodrell ;  *and  the  Master  I  *160  J 
further  found  that  Thomas  Gybbon  Monypenny  did,  upon  the 
decease  without  issue  of  Sylvestra  Hutton,  become  entitled  in 
possession  to  the  whole  of  the  real  and  copyhold  estate  of  Elizabeth 
Jodrell,  and  that  he  became  so  entitled  under  the  limitations  of  the 
will  of  Elizabeth  Jodrell ;  and  he  found  the  execution  of  the 
indentures  of  the  3rd  and  4th  October,  1837,  as  hereinbefore 
mentioned. 

To  these  several  findings  of  the  Master,  the  defendant  Eobert 
Phillips  Dearden  Monypenny  excepted;  and  on  the  18th  July,  1851, 
the  suit  came  on  to  be  heard  before  the  Vice -Chancel  lor  Knight 
Bruce  upon  these  exceptions  and  for  further  directions,  when  his 
Honour  overruled  the  exceptions,  and  made  an  order  (being  the 
second  order  now  appealed  from)  declaring  that,  on  the  death  of 
Phillips  Monypenny  the  plaintiff  became  absolutely  entitled  to  the 
Maytham  Hall  estate  as  equitable  tenant  in  tail,  and  that  he  was 
(hen  entitled  to  the  possession  of  the  same  accordingly. 
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Monypenny  From  this  order,  and  the  former  order  of  the  7th  May,  1850, 
derino.  the  defendant  Robert  Phillips  Dearden  Monypenny,  together  with 
Susannah  Monypenny,  now  appealed  to  the  Lord  Chancellor,  sub- 
mitting by  their  petition  that  the  order  of  the  7th  May,  1850,  was 
erroneous  and  that  the  plaintiff's  bill  ought  to  be  dismissed,  inas- 
much as,  according  to  the  true  construction  of  the  will  and  codicil 
of  James  Monypenny,  Phillips  Monypenny  upon  the  decease  of  the 
widow  of  James  Monypenny  took  either  an  estate  in  tail  in 
possession,  or  an  estate  for  his  life  in  possession  with  a  subsequent 
remainder  to  himself  in  tail,  and  that  in  either  case  the  recovery 
suffered  by  Phillips  Monypenny  was  valid  and  effectually  barred 
all  the  limitations  in  the  will  contained  to  Thomas  Monypenny  the 
grandfather  of  the  plaintiff  Robert  Thomas  Gybbon  Monypenny 
L  *161  ]  *and  his  family,  and  that  the  premises  were  well  charged  by 
Phillips  Monypenny  with  the  annuity  to  Susannah  Monypenny, 
and  subject  thereto  passed  by  his  will,  under  which  Robert  Phillips 
Dearden  Monypenny  was  entitled  to  an  estate  for  life,  or  that,  if 
Phillips  Monypenny  took  under  the  will  of  James  Monypenny  a 
life  estate  only,  then  that  all  the  limitations  in  the  will,  subsequent 
to  the  limitation  to  the  first  son  of  Phillips  Monypenny  for  his 
life,  were  in  that  case  void  for  remoteness,  and  upon  the  death 
of  Phillips  Monypenny  without  leaving  any  son,  the  premises 
descended  upon  the  heirs  in  gavelkind  of  James  Monypenny,  of 
whom  Phillips  Monypenny  was  one,  and  the  annuity  of  Susannah 
Monypenny  was  in  that  case  well  charged  upon  the  portion  of 
the  premises  which  descended  upon  Phillips  Monypenny.  And 
the  parties  appealing  also  submitted  that  the  decree,  dated  the 
18th  July,  1851,  was  erroneous,  because,  adopting  the  assumption 
necessarily  made  by  the  Vice-Chancellor  Knight  Bruce  upon  the 
hearing  before  him,  that  the  unreversed  decree  of  the, 7th  May, 
1850,  was  right  and  that  the  limitations  over  in  the  will  of  James 
Monypenny  to  Thomas  Monypenny  the  grandfather  of  Robert 
Thomas  Gybbon  Monypenny  and  his  family  were  valid  limitations 
and  had  come  into  operation,  there  was  in  that  case,  notwith- 
standing the  shifting  clause  in  the  will  of  James  Monypenny,  an 
estate  for  the  life  of  Thomas  Gybbon  Monypenny  the  father  of 
Robert  Thomas  Gybbon  Monypenny  still  subsisting  in  the  said 
premises,  which  life  estate  was  well  released  and  conveyed  by 
Thomas  Gybbon  Monypenny  to  Phillips  Monypenny  in  the  month 
of  October,  1887,  and  became  and  was  charged  with  the  annuity 
*o  Susannah  Monypenny,  and  subject  thereto  passed  by  the  will  of 
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Phillips  Monypenny  to   Robert  Phillipn  Dearden  Monypenny  for   Monypenny 
his  life;  and  that,  under  the  circumstances  and  for  the  reasons      during. 
aforesaid,  the  plaintiff  Robert  Thomas  Gybbon  *Monypenny  had       [*162  ] 
either  no  estate  or  interest  at  all,  or  at  any  rate  no  present  estate 
or  interest,  in  the  premises. 

Three  other  of  the  defendants  to  the  suit,  namely,  J.  J.  Mony- 
penny, P.  Monypenny,  and  W.  B.  Monypenny,  also  appealed  against 
the  said  orders,  claiming  to  be  entitled  to  take  a  share  of  the 
property  in  question  as  heirs  in  gavelkind  of  James  Monypenny, 
and  submitting  that  it  ought  to  have  been  declared  that  all  the 
limitations  of  James  Monypenny's  will  subsequent  to  the  limitation 
to  the  first  son  of  Phillips  Monypenny  for  his  life  were  void,  and 
that,  upon  the  death  of  Phillips  Monypenny  without  having  any 
son,  the  heirs  in  gavelkind  of  James  Monypenny  became  entitled. 

The  two  appeals  now  came  on  to  be  heard  before  the  Lord 
Chancellor. 

Mr.  Wigram,  Mr.  Holt,  and  Mr.  C.  Hall,  for  the  plaintiff, 
supported  the  orders  appealed  from,  [and  contended,  in  conformity 
with  the  certificates  of  the  Courts  of  Exchequer  and  Common  Pleas, 
that  Phillips  Monypenny  took  an  estate  for  life  only.  They 
referred  to  Seaward  v.  Willock  (l),  Mortimer  v.  West  (2),  Doe  v. 
GaUini  (s),  Montgomery  v.  Montgomery  (*),  EUicombe  v.  Gompertz  (6), 
Morse  v.  Lord  Ormonde  (*),  Baker  v.  Tucker  (7),  and  other  cases, 
and  claimed  under  the  alternative  limitations  over  to  the  family  of 
Thomas  Monypenny]. 

They  also  contended  that  the  decision  of  the  Vice-Chancellor       1.16*  J 
Knight  Bruce  relative  to  the  shifting  clause  in  the  will  of  Elizabeth 
Jodrell  was  correct. 

The  cases  of  Pitt  v.  Jackson  (8),  Somerville  v.  Lethbridge  (9), 
Jesson  v.  Wright  (10),  Langston  v.  Langston(n),  Cambridge  v.  llous(\2), 
Doe  v.  Selby(\3),  Mellish  v.  Mellish{u\  Leake  v.  Robinson  (lo), 
Vanderplank  v.  King(\6),  were  also  cited  and  commented  on  in  the 
course  of  the  argument. 

(1)  5  East,  198 ;  see  21  E.  E.  18,  w.  (9)  3  E.  B.  157  (6  T.  B.  213). 

(2)  29  E.  B.  10*  (2  Sim.  274).  (10)  21  E.  E.  1  (2  Bligh,  1). 

(3)  39  B.  B.  580  (5  B.  &  Ad.  621).  (1 1)  37  B.  B.  57  (2  CI.  &  Fin.  194  ; 

(4)  72  B.  B.  17  (3  Jo.  &  Lat.  47).  8  Bligh,  N.  S.  167). 

(5)  45  B.  B.  234  (3  My.  &  Cr.  127).  (12)  6  B.  B.  199  (8  Ves.  12). 

(6)  25  B.   B.   85   (5  Madd.  99  ;    1  (13)  26  B.  B.  585  (2  B.  &  C.  926). 
Buss.  382).  (14)  26  B.  B.  436  (2  B.  &  0.  520). 

(7)  88  B.  B.  50  (3  H.  L.  C.  106).  (15)  16  E.  B.  168  (2  Mer.  363). 

(8)  2  Br.  C.  C.  51.  (16)  64  B.  B.  186  (3  Hare,  1). 
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Monypenny  Mr.  Walker  appeared  for    Thomas   Gybbon   Monypenny  the 

Dntixa.       father  of  the  plaintiff,  but  took  no  part  in  the  discussion. 

[  *165  ]  Mr.  Malins  and  Mr.  Faber  on  behalf  of  one  of  the  *appellants, 

the  defendant  Robert  Phillips  Dearden  Monypenny,  supported  the 
title  of  Phillips  Monypenny,  [and  contended,  that  although  a  void 
limitation  will  avoid  all  limitations  coming  after  it,  yet  an  estate 
tail  in  remainder  to  the  ancestor  is  an  exception :  Doe  v.  AppUn  (i), 
Doe  v.  Cooper  (2),  Seaward  v.  Willock(x\  Mortimer  v.  West  (4), 
Toller  v.  Attwood  (s)]. 

With  regard  to  the  shifting  clause  in  Elizabeth  Jodrell's  will,  we 
submit  that  it  did  not  operate,  because  by  means  of  the  recovery 

[  *i««  ]  suffered  by  James  Monypenny,  *Phillips  Monypenny  came  into 
possession  of  the  Maytham  Hall  estate  by  purchase,  and  not  by  any 
course  of  succession  existing  at  the  time  of  Elizabeth  Jodrell's  will : 
Fazakerly  v.  Ford  ((J),  Taylor  v.  Earl  of  Harewood  (7). 

With  regard  to  the  shifting  clause  in  the  will  of  James  Mony- 
penny, the  plaintiff  relies  on  it  as  operating  on  the  death  of  Phillips 
Monypenny  without  issue,  so  as  to  cause  the  Maytham  Hall  estate 
to  shift  from  the  plaintiff's  father  (T.  G.  Monypenny)  to  the 
plaintiff.  This  however  we  deny,  and  contend  that  the  clause  had 
previously  operated  on  the  estate,  and  could  not  become  operative  a 
second  time.  Whether  this  was  so  or  not,  we  further  urge  that  it 
did  not  operate,  because  when  T.  G.  Monypenny  came  into  posses- 
sion of  the  Jodrell  estate  he  did  not  do  so  under  limitations  in  the 
will  of  Elizabeth  Jodrell  subsisting  at  the  date  of  J.  Monypenny's 
will,  but  under  the  recovery  suffered  by  him  and  Sylvestra  Hutton. 

Mr.  Bethell  for  another  appellant,  Susannah  Monypenny,  was 
about  to  address  the  Court  when  the  Lord  Chancellor  requested 
that  Mr.  Wiyram  would  first  reply  on  the  point  relative  to  the 
shifting  clauses. 

Mr.  Wigram  replied  accordingly,  and  in  reference  to  the  cases 
of  Fazakerly  v.  Ford  (6),  and  Taylor  v.  Earl  of  Harewood  (7),  submitted 
that  the  present  case  was  distinguishable,  inasmuch  as  the  estates 
for  the  devolution  of  which  the  clause  in  question  provided  were  not 
in  settlement  at  the  time.     He  further  submitted,  that  ihere  was 

(1)  2  R.  R.  337  (4  T.  R.  82).  (5)  81  R.  R.  852  (15  Q.  B.  929). 

(2)  6  R.  R.  264  (1  East,  229).  (6)  33  R.  R.  129  (4  Sim.  390). 

(3)  21  R.  R.  18  (5  East,  198).  (7)  64  R.  R.  332  (3  Uare,  372). 

(4)  29  R.  R.  104  ^2  Sim.  274). 
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no  reason  for  limiting  the  operation  of  the  shifting  clause  relating   Hontpbnnt 
to  the  May  than)  Hall  estate  to  one  occasion  only.  Dekiku. 

Mr.  Iielhell  then  proceeded  with  his  argument  on  behalf  of        C 167  ] 
Susannah  Mony penny. 

He  supported  generally  the  argument  addressed  to  the  Court  on 
behalf  of  Robert  Phillips  Dearden  Monypenny,  and  then  [submitted 
that  Phillips  Monypenny  ought  to  be  regarded  as  taking  an  estate 
tail  general]. 

Mr.  Willeock  and  Mr.  F.  T.  White,  for  the  heirs  in  gavelkind. 
They  instated  that  the  [intention  was  apparent,  namely,  to  keep 
the  estate  united  in  one  individual ;  that  in  attempting  to  accom- 
plish this,  he  had  gone  further  than  the  law  allowed ;  and,  that  in 
consequence,  the  heirs  became  entitled] . 

Mr.  Collins  and  Mr.  Bagshatre  appeared  for  other  defendants,        [  168  ] 
but  took  no  part  in  the  discussion. 

(The  Lord  Chancellor:  In  Cole  v.  Sewell  (i)  I  said  that  the 
rule  against  a  limitation  to  an  unborn  son  of  an  unborn  son  was 
unaffected  by  what  I  there  laid  down.) 

Mr.  Wig  ram  then  replied  on  the  principal  point,  namely,  the 
estate  taken  in  the  premises  by  Phillips  Monypenny. 

The  Lord  Chancellor: 

As  I  entertain  no  doubt  upon  the  principal  question  in  this  case, 
which  is,  however,  one  of  great  importance  and  has  been  exceedingly 
well  argued  before  me,  I  shall  at  once  dispose  of  the  matter  upon 
that  point.  With  regard  to  the  other  question,  arising  upon  the 
shifting  clauses,  it  is  requisite  that  I  should  see  the  papers  and 
consider  the  facts  more  carefully,  and  I  shall  therefore  postpone 
deciding  upon  it  until  to-morrow  morning. 

The  will  upon  which  the  question  I  am  now  going  to  decide  arises, 
though  an  unusual  one,  is  very  plain,  and,  as  far  as  mere  language 
goes,  admits  for  the  greater  part  of  no  dispute.  However  singular 
it  may  be,  the  testator  *for  some  reason  or  other  seems  to  have  had  [  *169  ] 
a  great  desire  to  provide  only  for  the  first  son  of  the  person  to 
whom  he  was  giving  property.  Thus,  in  one  part  of  the  will  he 
gives  a  certain  estate  to  the  use  of  one  of  his  nephews  for  life,  and 

(1)  6o  R.  R.  668  (4  Dr.  &  War.  1). 
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Mokypenkt  then  for  the  first  son  of  the  body  of  that  nephew  and  the  heirs  male 
Debiuo.  of  the  body  of  such  first  son,  and  there  he  leaves  off;  and  again  in 
like  manner  he  gives  another  property  to  another  nephew  for  life, 
and  to  the  first  son  of  the  body  of  that  nephew  and  the  heirs  male 
of  his  body,  thus  making  it  clear  that  as  to  those  two  estates  he  did 
not  intend  to  provide  for  any  person  except  the  first  son  of  the 
devisee  and  the  heirs  male  of  the  body  of  such  first  son.  This, 
however,  does  not  immediately  relate  to  the  question  which  arises 
on  the  general  gift,  with  which  I  have  now  to  deal.  By  it  the  legal 
fee  is  given  to  trustees,  and  they  are  to  raise  money  for  the  pay- 
ment of  debts,  and  then  the  testator  limits  the  estates  (the  Maytham 
Hall  and  residuary  real  estate)  in  trust  for  his  brother  Phillips 
Monypenny  for  life  without  impeachment  of  waste,  then  in  trust  for 
the  first  son  of  the  body  of  Phillips  Monypenny  for  his  life,  then 
"  immediately  after  his  decease  upon  trust  for  the  first  son  of  the 
body  of  such  first  son  and  the  heirs  male  of  his  body,  and  in  default 
of  such  issue,  upon  trust  for  all  and  every  other  the  son  and  sons 
of  the  body  of  my  said  brother  Phillips  Monypenny  severally  and 
successively  according  to  seniority  of  age,  for  the  like  interests  and 
limitations  as  I  have  before  directed  respecting  the  first  son  and  his 
issue;  and  in  default  of  issue  of  the  body  of  my  said  brother 
Phillips  Monypenny,  or  in  case  of  his  not  leaving  any  at  his 
decease,  upon  trust  for  my  said  brother  Thomas  Monypenny  for 
and  during  the  term  of  his  natural  life  without  impeachment  of 
waste,  and  from  and  immediately  after  bis  decease  upon  trust,"  &c. 
[  *170  ]  Stopping  here  for  a  moment,  and  without  including  the  *gift  over, 

("  and  in  default  of  issue  of  the  body  of  my  said  brother  Phillips 
Monypenny,"  Ac),  the  limitations,  if  construed  as  they  stand, 
would,  without  any  aid  from  rules  of  law  and  attending  merely  to 
the  construction,  admit  of  no  doubt.  If  the  issue  of  Phillips 
Monypenny  had  been  born  in  the  lifetime  of  the  testator,  the  devise 
would  have  been  valid;  but  Phillips  Monypenny  never  had  any 
issue,  and  with  regard  to  him  no  one  is  provided  for  but  his  first 
unborn  son  and  the  first  unborn  son  of  that  unborn  son  and  the 
heirs  male  of  the  body  of  that  son ;  the  limitation  in  default  of 
such  son  being  to  all  other  the  son  and  sons  of  Phillips  Monypenny 
in  like  manner.  Then  the  rule  of  law  forbids  the  raising  of  successive 
estates  by  purchase  to  unborn  children,  that  is,  to  an  unborn  child 
of  an  unborn  child.  With  this  rule  I  have  never  meant  to  interfere, 
for  it  is  too  well  settled  to  be  broken  in  upon ;  and  the  result 
thorefore  is,  taking  the  limitation  as  it  stands,  that  there  is  a  good 
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life  estate  to  Phillips  Monypenny  and  to  his  first  unborn  son  if  he   Monypenny 
had  one,  and  that  the  remainder  to  the  other  sons  and  their  issue  is      Ebbing. 
absolutely  void,  as  being  upon  too  remote  a  contingency. 

As  regards  the  construction,  independently  of  other  questions 
and  merely  desiring  to  see  whether  it  was  intended  to  provide  for 
other  sons  of  the  first  son  beyond  a  first  son,  one  cannot  fail  to  be 
struck  with  the  words  used  by  the  testator.  The  gift  is  upon  trust 
for  the  first  son  of  the  first  son  and  his  heirs  male,  and  in  default 
of  such  issue,  not  on  trust  for  all  and  every  other  the  son  and  sons 
of  the  body  of  such  first  son,  but  on  trust  "  for  all  and  every  other 
the  son  and  sons  of  the  body  of  my  said  brother  Phillips  Mony- 
penny." Thus,  as  I  observed  in  the  course  of  the  argument,  if  the 
testator  intended  to  provide  for  the  other  sons  of  a  person  for 
whose  first  son  he  had  provided,  he  knew  perfectly  well  how  to  do 
*it.  He  does  it  in  clear  and  express  words  in  reference  to  the  other  t  *171  ] 
sons  of  Phillips  Monypenny,  for  whose  first  son  he  had  provided ; 
but  having  provided  for  the  first  son  of  the  first  son  of  Phillips 
Monypenny,  he  does  not  in  any  manner  provide  for  the  other  sons 
of  that  first  son.  If  he  meant  to  provide  for  the  other  sons  it  is 
singular  that  he  should  not  have  done  so ;  and  I  therefore  think 
that  by  construction  it  would  not  be  possible  to  raise  estates  in 
their  favour.  The  result  is  that,  taking  the  will  as  it  stands,  there 
is  no  doubt  that  the  whole  limitations,  after  the  first  life  estate  to 
the  first  unborn  son  of  Phillips  Monypenny,  are  void. 

But  it  has  been  argued,  that  I  can  adopt  a  construction  of  this 
will  which  would  give  effect  to  the  whole  of  what  is  taken  to  be  the 
intention  of  the  testator, — in  the  first  place  by  means  of  the  doc- 
trine of  c\j  pres,  next  by  construction,  and  thirdly,  by  the  rule 
which  gives  to  a  general  intent  a  preference  over  a  particular 
intent.  In  order  to  get  at  the  intention  of  the  testator,  I  must  look 
at  the  terms  of  the  will,  and  I  find  they  are,  that,  "  in  default  of 
issue  of  the  body  of  my  said  brother  Phillips  Monypenny,  or  in 
case  of  his  not  having  any  at  his  decease,"  then  there  is  a  gift  over. 
In  an  ordinary  case,  and  not  regarding  for  the  present  the  alterna- 
tive form  of  the  gift  over  or  the  question  of  remoteness,  the  words 
used  would  by  construction  give  an  estate  tail  to  Phillips  Mony- 
penny himself.  Some  of  the  issue  of  Phillips  Monypenny  being 
provided  for,  and  Phillips  Monypenny  himself  having  a  life  estate, 
and  then  the  estate  being  given  over  in  default  generally  of  issue  of 
Phillips  Monypenny,  the  true  construction  would,  I  think,  be  that 
the  testator  intended  to  provide  that  the  estate  should  not  go  over 
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Mokypenky  until  there  was  a  general  default  of  the  issue  of  Phillips  Mony- 
Derino.  penny ;  and  if  so,  the  words  would  have  a  double  operation,  first  to 
[  *172  ]  raise  an  *estate  tail,  and  secondly  to  create  a  remainder  over  on 
that  estate  tail.  In  that  way,  though  not  immediately  according 
to  The  Attoniey-Getieral  v.  Sutton  (1)  and  that  class  of  cases,  while 
the  express  limitations  of  the  will  would  be  left  to  operate  in  the 
mode  in  which  they  nre  directed,  all  the  issue  of  this  particular 
person  would,  although  in  remainder,  be  provided  for.  Then, 
reverting  to  the  will,  the  testator  limits  the  estate  in  trust  for  his 
brother  Thomas  Mony penny  for  life,  and  immediately  after  his 
decease  for  Thomas  Monypenny  the  eldest  son  of  his  brother  for  his 
life,  "  and  from  and  immediately  after  his  decease  upon  trust  for 
the  first  son  of  the  body  of  the  said  Thomas  Monypenny  son  of  my 
said  brother  Thomas  Monypenny,  and  the  heirs  male  of  his  body," 
tlius  creating  here  an  estate  tail,  "  nnd  in  default  of  issue  of  the 
body  of  the  said  Thomas  Monypenny  the  son,  upon  trust  for  all 
and  every  other  the  son  and  sons  of  the  body  of  my  said  brother 
Thomas  Monypenny  for  the  like  estates,"  &c.  Here  it  is  quite 
clear  that  the  words  of  the  gift  over  would  give  to  Thomas  Mony- 
penny an  estate  tail  in  remainder,  expectant  on  the  estate  tail  to 
his  son ;  and  in  that  way  all  the  intention  of  the  testator  would  be 
effected  as  regarded  the  issue  of  Thomas  Monypenny.  Looking, 
therefore,  at  the  whole  frame  of  this  will,  there  is  certainly  some 
ground  to  suppose  that  the  testator  did  fancy,  inartificial  ns  the 
limitations  are,  thai  he  had  provided  for  all  the  issue  of  Phillips 
Monypenny ;  but  whether  that  can  be  effected  according  to  the  rules 
of  law  or  not  is  now  the  point  to  be  considered. 

In  the  first  place,  it  is  said  that  I  am  to  effectuate  this  intention 
by  means  of  the  doctrine  of  cy  pres.  This  doctrine,  as  I  under- 
[  *17H]  stand  it,  is  nothing  more  than  that  *  which  prevails  in  other  cases 
of  giving  effect  to  the  general  intent,  but  with  this  difference,  that 
it  is  not,  as  in  them,  carried  into  effect  at  the  expense  of  the  par- 
ticular intent.  In  the  common  case  there  is  a  valid  particular  intent 
and  there  is  a  valid  general  intent,  and  the  particular  intent  not  in  the 
view  of  the  Court  effectuating  all  the  intentions  which  they  presume 
the  testator  to  have  had,  they  look  to  his  general  intent,  and  they  effect 
his  general  intent  at  the  expense  of  his  particular  intent.  In  applying, 
however,  the  doctrine  of  cy  pres,  nothing  is  sacrificed ;  for  example,  in 
the  case  of  limitations  under  powers,  where  there  is  a  good  gift  of  a 
limited  estate  to  a  persfcn  an  object  of  the  power  and  then  a  gift  over  to 
(1)  3  Br.  P.  C.  75;  1  P.  Wms.  754. 
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his  children  who  are  not  objects  of  the  power,  effect  may  be  given  Monypbnky 
to  the  whole  intention  by  giving  to  the  parent  an  estate  of  inherit-  .  dkbtho. 
ance  by  means  of  which  the  estate  will  descend  to  his  children.  In 
such  a  case,  no  doubt,  the  general  intent  is  effectuated,  but  it  is 
done  at  no  expense  of  the  particular  intent,  because  there  is  no 
valid  particular  intent  to  which  effect  can  be  given.  So  in  the 
case,  more  closely  applying  to  that  now  before  the  Court,  of  a 
limitation  to  an  unborn  son  for  life,  with  remainder  to  his  unborn 
children  in  tail,  where,  as  effect  cannot  be  given  to  the  express 
intention,  because  successive  estates  cannot  be  limited  to  an  unborn 
person  and  to  his  issue,  an  estate  tail  is  given  to  the  party  to  whom 
the  limitation  was  made  for  life :  here,  again,  the  particular  intent 
is  not  sacrificed,  but  effect  is  given  to  it  as  a  general  intent. 

Some  doubt  has,  in  the  course  of  the  argument,  been  thrown  on 
the  authority  of  Pitt  v.  Jackson  (i),  and  I  am  sorry  for  it,  because  I 
have  always  believed  that  case  to  be  recognised,  and  have  always 
held  it  to  be  law ;  and  I  may  mention,  as  showing  the  view  I  enter- 
tain of  it  *that,  when  in  Ireland,  I  followed  it  in  deciding  the  case  [  *174  ] 
of  Stackpoole  v.  Stackpoole  (2).  In  Routledge  v.  Dorril  (8),  Lord 
Alvanley  also  states  his  view  of  the  case ;  for  after  mentioning  that 
the  doctrine  there  laid  down  had  been  questioned,  he  says,  "  I  sub- 
scribe to  the  case  of  Pitt  v.  Jackson,  as  far  as  it  was  decided  with 
regard  to  a  real  estate  settled  to  a  person  who  was  an  object  of  the 
power,  for  life,  with  limitations  in  strict  settlement  to  persons  not 
objects  of  the  power:  for  that  was  decided  in  Humherston  v. 
II  umber  ston  (4)  and  Spencer  v.  Duke  of  Marlborough"  (&).  After- 
wards, speaking  of  Chapman  v.  Brown  (e),  which  depended  upon  the 
omission  of  a  line  by  accident,  Lord  Alvanley  says,  "  I  remember 
attending  the  argument  of  that  case  in  the  Court  of  King's  Bench 
and  in  the  House  of  Lords  .  .  .  they  did  seem  to  avoid  giving  an 
opinion  upon  that  point.  But  it  is  equally  clear  according  to  the 
report,  that  Lord  Mansfield  laid  down  that  doctrine,  and  I  do  not 
find  much  objection  to  it,  viz.  that  where  there  is  a  limitation  for 
life  to  a  person  unborn  with  remainders  in  tail  to  the  first  and 
other  sons,  as  they  cannot  take  as  purchasers,  but  may  as  heirs  of  I 

the  body,  and  as  the  estate  is  clearly  intended  to  go  in  a  course  of 
descent,  it  shall  be  construed  an  estate  tail  in  the  person,  to  whom 
it  was  given  for  life/1     Supposing,  then,  that  the  cy  pre*  doctrine  is 

(1)  2  Br.  C.  C.  51.  (4)  1  P.  Wins.  332. 

(2)  65  R  H.  706  (4  Dr.  &  War.  (5)  5  Br.  P.  C.  592. 
320).  (6)  3  Burr.  1626. 

(3)  2  B.  B.  250  (2  Ves.  Jr.  357,  364). 
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Montpenny  not  to  be  applied  to  the  case  before  me,  it  must  be  upon  this  ground 
Dkbincu  and  this  ground  only,  that  although  the  doctrine  may  be  applied  to 
cases  where  the  intention  of  the  testator  is  not  by  such  application 
carried  into  effect  because  that  intention  was  illegal,  yet  it  must  be 
so  applied  in  favour  of  a  class  intended  to  be  provided  for  by  the 
testator.  I  apprehend  the  rule  is  this,  that  neither  by  implication, 
[♦175]  nor  by  tire  doctrine  of  cy  pres,  can  an  estate  *be  carried  to  a  class, 
or  a  portion  of  a  class,  for  whom  the  testator  never  intended  to 
provide.  For  persons  for  whom  the  testator  did  intend  to 
provide,  a  different  provision  may  indeed  be  made,  as  was  done  in 
the  case  of  Pitt  v.  Jackson :  there  the  estate  was  intended  to  go  to 
the  children  as  purchasers  as  tenants  in  common,  but  it  was  not 
within  the  power  of  the  testator  to  give  them  that  estate,  and  the 
Court  therefore  would  not  raise  it,  but  it  raised  an  estate  which, 
although  it  would  not  go  modo  et  formd  as  the  testator  had  pro- 
vided, would  go  to  all  the  class  for  whom  he  intended  to  provide. 

As  to  Nicholl  v.  Nicholl  (i),  I  am  very  much  disposed  to  think 
that  it  is  not  open  to  the  criticism  which  was  made  upon  it  in  this 
case  in  the  Court  of  Exchequer,  for  it  appears  to  me  as  if  in  Nicholl 
v.  Nicholl  the  Court  had  seen  upon  the  whole  of  the  will  that  the 
second  son  of  the  second  son  was  only  intended  to  be  excluded  in 
case  the  paternal  estate  devolved  on  him,  and  that  they  also  collected 
an  intention  to  provide  for  everybody  else ;  and  accordingly  we  find 
that  the  second  opinion  which  the  Judges  gave  was  this,  "  We  are 
also  of  opinion  that,  in  order  to  effectuate  the  general  intent  of  the 
devisor,  such  second  son  will  take  an  estate  to  him  and  the  heirs 
male  of  his  body,  determinable  on  the  accession  of  the  paternal 
estate/'  It  is  certainly  a  singular  case,  and  the  construction  put 
upon  the  devise  a  very  bold  one ;  but  I  do  not  apprehend  that  the 
Court  meant  to  introduce,  or  that  they  did  in  fact  by  the  doctrine  of 
cy  pres  introduce,  any  person  or  class  of  persons  for  whom  the 
testator  did  not  intend  to  provide.  I  think,  therefore,  that  Nicholl 
v.  Nicholl  is  not  an  authority  against  the  decision  of  the  Court  of 
Exchequer  in  the  present  case. 
£  176  ]  Applying  then  the  rule  I  have  stated  to  the  limitations  now  under 

consideration,  I  think  that  I  am  not  at  liberty  to  disregard  the 
clear  words  of  the  testator,  which  I  am  perfectly  satisfied  he  meant 
to  use  according  to  their  import,  although  he  may  possibly  have 
also  meant  something  else,  which  he  has  not  sufficiently  expressed. 
Being  clear  that  he  meant  both  to  give  the  estate  to  his  brother  for 
(1)  2  W.B1.  1159,  1162. 
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life  and  to  the  first  son  of  bis  brother  for  life  and  to  the  first  son  of  Monypenny 
that  first  son  and  the  heirs  male  of  his  body,  and  also  that  he  meant  Deking. 
nothing  to  interfere  with  that  disposition,  I  cannot  by  the  doctrine 
of  cy  prts  include  any  limitations  which  would  provide  for  the 
second  and  other  sons  of  the  first  grandson,  contrary  to  the  words 
of  the  will ;  and  I  am  therefore  of  opinion  that  the  doctrine  does 
not  enable  me  to  give  effect  to  any  supposed  intention  of  the  testator 
beyond  the  clear  expressions  contained  in  his  will. 

I  may  here  dispose  of  the  third  point  submitted  to  me,  namely, 
that  I  can  give  effect  to  the  assumed  intention  by  means  of  the 
doctrine  of  providing  for  the  general  intention  at  the  sacrifice  of  the 
particular  intention.  There  is  no  case  that  was  ever  decided,  that 
I  am  aware  of,  that  would  enable  me  on  that  doctrine  to  cut  down 
the  clear  estate  in  tail  male  given  by  this  will  to  the  first  grandson. 
If  the  child  had  been  born  in  the  testator's  lifetime,  neither  I  nor 
any  other  Judge  would  have  a  right  to  say  that  the  testator  might 
not  give  the  estate  to  his  brother  for  life,  to  his  brother's  first  son  for 
life,  and  to  the  first  son  of  that  son  and  the  heirs  male  of  his  body.  On 
the  face  of  them  the  limitations  are  valid,  they  are  also  unambiguous, 
and  require  no  aid  whatever  from  any  rules  of  construction  ;  and  I 
cannot,  therefore,  on  the  ground  of  a  general  intention,  affect  them. 

The  question  then  arises,  whether  I  can  in  any  other  *way  [*177] 
effectuate  what  is  supposed  to  be  the  general  intent.  Immediately 
after  the  limitation  just  considered,  the  testator  gives  the  estate, 
"  for  all  and  every  other  the  ton  and  sons  of  the  body  of  my  said 
brother  Phillips  Monypenny  severally  and  successively  according  to 
seniority  of  age  for  the  like  interests  and  limitations  as  I  have  before 
directed  respecting  the  first  son  and  his  issue."  The  words  here 
are  also  express  and  plain,  and  I  do  not  see  how  I  can,  on  the  ground 
of  a  general  intent,  cut  down  this  particular  limitation  and  exclude 
the  second  and  other  sons  of  the  brother  Phillips  Monypenny,  to 
whom  the  testator  has  expressly  given  the  estate  on  failure  of  the 
heirs  male  of  the  body  of  the  first  grandson.  I  had  occasion  to 
review  the  authorities  on  this  point  in  the  case  of  Montgomery  v. 
Montgomery  (l),  and  I  took  great  care  in  going  through  them  to  see 
what  the  rule  really  was.  Although  always  willing  to  give  effect  to 
the  general  intention  when  I  can  do  so  without  unreasonably  and 
improperly  destroying  a  particular  intent,  I  there  found  myself 
bound  to  give  effect  to  the  particular  intent  which,  though  not 
embracing  everything,  embraced  a  great  deal,  and  gave  a  proper  legal 
(1)  72  R.  R.  17  (3  Jo.  &  Lat.  47). 
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Monyprnny    operation  to  the  will  according  to  the  expressed  intention  of  the 
Ebbing,      testator.     By  that  rule  I  desire  to  abide,  being  ready  to  give  effect 
to  the  general  intent,  and  even  to  sacrifice  to  it  a  particular  intent 
if  requisite,  but  not  doing  so  without  an  actual  necessity. 

It  has  also  been  argued  here  very  ingeniously,  that  wherever  you 
find  an  estate  tail  given  to  the  parent,  either  under  an  actual 
limitation  which  would  admit  of  no  difficulty,  or  by  implication  (as, 
for  example,  to  A.  and  if  he  dies  without  issue  to  B.,  where  an 
estate  tail  arises  by  implication  from  the  gift  over),  if  the  preceding 
[•J78]  *or  following  limitations  in  the  will  are  to  the  children  of  that 
person,  they  may  be  rejected,  and  that  it  is  utterly  unimportant 
that  successive  estates  are  by  these  limitations  attempted  to  be 
raised  which  would  be  void  for  perpetuity.  I  know  of  no  such  rule, 
and  must  deny  that  any  such  exists. 

Two  cases  were,  however,  cited  in  support  of  the  argument.  One 
was  Seaward  v.  Willock  (1),  in  which  there  was  nothing  but  the 
devise  of  successive  estates  for  life,  which  were  held  to  be  void,  the 
successive  estates  which  were  given  were  not  followed  by  any  other 
limitation  ;  and  I  understand  the  argument  with  which  I  am  now 
dealing  to  depend  on  what  was  said  by  Lord  Ellenborough  in 
delivering  the  judgment  of  the  Court.  After  holding  the  successive 
estates  to  be  void,  he  cites  various  cases,  and  says,  "  In  all  these 
cases  expressions  were  used  denoting  an  intention  that  the  lands 
should  continue  in  the  descendants  of  the  first  taker  as  long  as 
there  were  any,  without  specifying  or  marking  what  estates  such 
descendants  should  take :  but  in  this  case  the  devisor  has  not  used 
general  terms,  from  whence  an  intent  to  give  a  descendible  estate  to 
the  issue  of  the  first  devisee  may  be  collected ;  but  has  in  express 
terms  narrowed  the  estates  which  the  issue  were  to  take  to  estates 
for  life;  and  this,  properly  speaking,  is  not  a  case  of. a  particular 
and  a  general  intent,  both  of  which  cannot  be  effectuated,  and 
where  the  one  must  give  way  to  the  other ;  but  a  case  of  single 
intent  to  create,  as  I  have  said,  a  succession  of  estates  for  life  not 
warranted  by  law:  we  do  not,  therefore,  feel  ourselves  warranted 
by  any  rules  of  construction  to  say  that  under  this  devise  Thomas 
Southcomb,  the  bankrupt,  took  any  greater  estate  than  for  his  life." 
[  M79  ]  I,  however,  think  that  this,  so  far  from  *sustaining  the  argument, 
is  rather  the  other  way,  and  tells  against  it.  The  other  case 
referred  to  was  Mortimer  v.  West  (2),  before  the  Vice-Chancellor,  in 
which,  though  there  were  void  estates  for  life,  his  Honour  relied  upon 
(1)  21  R.  R.  18  (5  East,  198,  207).  (2)  29  R.  R.  104  (2  Sim.  274). 
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a  general  gift  over  (whether  properly  or  not  I  need  not  now  consider) ;    Moxypbnny 
but  it  is  no  authority  on  which  I  can  act  for  the  general  proposition,       dkbino. 
which  I  do  not  think  can  b3  maintained. 

I  do  not  mean  to  say,  that  if  I  could  see  a  clear  general  intention 
to  provide  for  the  issue  in  a  way  in  which  effect  could  be  given  to  it, 
and  a  superadded  intention  to  provide  for  that  issue  in  a  manner 
not  allowed  by  law,  I  might  not  in  such  a  case  reject  that  which 
was  illegal,  and  give  effect  to  that  which  was  legal;  and  what 
now  falls  from  me  must  not,  therefore,  be  considered  as  an 
expression  of  opinion  that  cases  may  not  exist  in  which  a  limitation 
to  issue  void  for  remoteness  may  not  be  properly  rejected,  and 
the  legal  intention  effectuated  by  giving  an  estate  tail  to  the  parent. 
I  cannot,  however,  do  this  in  the  case  before  me  :  I  cannot  give  the 
estate  to  the  father  in  possession,  for  that  would  clearly  not  effect 
the  intention,  and  I  cannot  give  it  to  him  in  remainder  expectant 
on  the  void  estates,  for  that  would  immediately  expose  it  to  the 
same  objection  as  the  preceding  estates,  and  render  it  equally  void 
with  them. 

I  now  come  to  the  argument  raised  upon  the  question  of 
construction  simply.  It  is  said,  that  if  I  could  give  to  the  first  son 
of  the  body  of  the  first  son,  that  is,  to  the  grandson,  of  Phillips 
Monypenny,  an  estate  tail,  then  the  other  estates  would  naturally 
follow  under  the  actual  gifts  of  the  will.  That  is  certainly  the  most 
reasonable  construction  that  could  be  adopted  of  this  will,  and  one 
which  would  do  less  violence  to  the  terms  used  than  any  *other.  [*180] 
If,  therefore,  I  could  adopt  it,  I  would ;  but  I  cannot  do  so  con- 
sistently with  the  words  of  the  will ;  for,  in  the  first  place,  I  must 
not  only  introduce  lines  of  issue  for  whom  the  testator  has  not 
provided,  but  I  must  exclude  and  postpone  lines  of  issue  for  whom 
he  has  expressly  provided.  I  must  not  only  introduce  second  and 
other  sons  of  the  first  son,  hut  I  must  exclude  until  they  or  all  those 
so  introduced  are  dead  without  issue,  the  second  and  other  sons  of 
Phillips  Monypenny ;  this  I  am  not  at  liberty  to  do.  I  am 
therefore  of  opinion,  with  regard  to  the  construction  of  this  will, 
that  I  cannot  give  any  other  than  the  general  legal  construction  to 
the  limitations;  the  consequence  of  which  is,  that  Phillips 
Monypenny  took  a  good  estate  for  life,  and  his  first  unborn  son,  if 
be  had  teen  born,  would  have  taken  a  good  estate  for  life,  and  that 
all  the  remainders  over,  so  far  as  they  are  remainders  over,  are 
void  and  inoperative  and  cannot  be  considered  as  standing  in  the 
way  of  any  body  who  is  entitled  otherwise  in  this  property. 


76  1852.     CH.     2  D.  M.  &  G.  180—181.  [r.r. 

Monypenny  This  brings  me  to  the  clause  containing  the  gift  over,  and  a  very 
Ekring.  important  question  is  certainly  raised  on  that  clause.  After  having 
provided  for  the  unborn  children  and  issue  of  unborn  children  of 
Phillips  Monvpenny,  the  testator  says,  "And  in  default  of  issue  of 
the  body  of  my  said  brother  Phillips  Monypenny,  or  in  case  of 
his  not  leaving  any  at  his  decease,  upon  trust  for  my  said  brother 
Thomas  Monypenny  for  and  during  the  term  of  his  natural  life," 
&c.  If  this  was  a  regular  remainder,  depending  upon  the  previous 
limitations,  it  would  of  course  be  open  to  the  same  objections  as 
those  limitations,  and  those  limitations  being  void  it  could  not  take 
effect. 

The  law,  as  to  this  part  of  the  case,  stands  in  a  peculiar  position. 
[  n8l  ]  The  case  of  Longhead  v.  Phelps  (l)  *shows  that  where  there  are  two 
clauses  containing  a  gift  over,  the  first  being  a  good  gift  over  on  a 
particular  event,  and  the  second  being  one  which  would  be  too 
remote  and  therefore  void,  advantage  may  be  taken  of  the  former 
without  any  notice  being  taken  of  the  latter  clause.  The  point  did 
not  arise  in  the  case  just  mentioned  on  a  gift  over  following  any 
disposition  illegal  on  account  of  perpetuity ;  but  it  did  so  arise  in 
a  very  important  case  which  was  not  cited,  and  which  was  very 
much  agitated  both  in  this  Court  and  the  courts  of  common  law, 
I  mean  Beard  v.  Westcott^i).  There  were  in  that  case  successive 
life  estates  for  terms  of  years  to  the  testator's  grandson  and  his 
unborn  issue  (as  in  Somerville  v.  Lethbridge  («)),  which  were  clearly 
t  void  beyond  the  first  son,  and  then  followed  a  disposition  to  this 

effect,  "  And  in  case  there  shall  be  no  issue  male  of  the  same  John 
James  Beard  (the  testator's  grandson),  nor  issue  of  such  issue  male 
at  the  time  of  his  death,  or  in  case  there  shall  be  such  issue  male  at 
that  time,  and  they  shall  all  die  before  they  shall  respectively  attain 
their  respective  ngesof  twenty-one  years  without  lawful  issue  male," 
then  the  estate  was  to  go  over.  The  case  was  sent  to  the  Court  of 
Common  Pleas,  and  they  were  of  opinion  (that  part  of  the  case  is 
cited  in  a  note  to  Gilbert  on  Uses,  p.  270)  that  the  several  gifts  after 
the  gift  to  the  unborn  son  of  the  grandson  were  void,  but  they  were 
also  of  opinion,  that  if  the  event  mentioned  arose,  the  gift  over  would 
take  effect,  the  event  in  question  being  within  the  legal  limits  of  per- 
petuity. With  this  decision  I  could  not  agree,  and  for  this  reason, 
that  the  testator  never  meant  that  the  gift  over  should  take  effect 
unless  the  parties  interested  under  the  previous  limitation  if  they 

(1)  2  W.  Bl.  704.  T.  &  B.  25). 

(2)  24   B.   B.   5oZ   (6  Taunt   MS;  (;j)  3  B.  B.  157  (6  T.  B.  213). 
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had  lived  were  capable  *themselves  of  taking,  and  that  consequently    Montpknny 

the  gift  over  must  be  void.     Having  had  great  difficulty  in  prevailing      Derino. 

on  Sir  William  Grant  to  send  the  case  to  the  Court  of  Common  Pleas       [  N82  ] 

originally,  and  that  Court  having  decided  that  the  consideration  I 

have  just  stated  did  not  affect  the  validity  of  the  gift  over,  I  applied 

to  and  prevailed  on  Lord  Eldon  to  send  a  case  to  the  Court  of 

King's  Bench.     That  Court  held  that  the  gift  over  was  void,  not 

because  it  was  not  within  the  line  of  perpetuity,  but  expressly  on  the 

ground  I  have  adverted  to,  namely,  that  that  limitation  over  was 

never  intended  by  the  testator  to  take  effect,  unless  the  persons 

whom  he  intended  to  take  under  the  previous  limitation  would  if  they 

had  been  alive  [have]  been  capable  of  enjoying  the  estate,  and  that  he 

did  not  intend  that  the  estate  should  wait  for  persons  to  take  in  a 

given  event,  where  the  person  to  take  was  actually  in  existence  but 

could  not  take ;  and  Lord  Eldon  affirmed  that  decision  (1).     This 

shows  that  where  there  are  gifts  over  which  are  void  for  perpetuity, 

and  there  is  a  subsequent  and  independent  clause  on  a  gift  over 

which  is  within  the  line  of  perpetuities,  effect  cannot  be  given  to  such 

a  clause  unless  it  will  dovetail  in  and  accord  with  previous  limitations 

which  are  valid.    This  reasoning  will  apply  to  the  case  before  me  in 

this  manner ;  if  the  gift  in  question  can  be  read  as  a  gift  in  the 

alternative,  that  in  case  there  is  no  issue  living  at  the  death  of  the 

brother  the  estate  is  to  go  over,  then  effect  may  be  given  to  it 

consistently  with  Beard  v.    Wcstcott  and  every  other  authority, 

because  the  estate  over  would  not  be  carried  under  the  limitation  at 

the  expense  of  any  person  whom  the  testator  intended  to  take,  and 

no  objection  on  this  ground  could  consequently  be  raised. 

The  cases  with  regard  to  limitations  over  have  also  taken  another  183  ] 

shape.  In  Proctor  v.  The  Bishop  of  Bath  and  Wells  (2)  there  was  a 
disposition  to  the  first  son  of  Thomas  Proctor  who  should  be  bred 
a  clergyman  and  be  in  holy  orders,  and  if  Thomas  Proctor  should 
have  no  such  son,  then  over :  and  there  was  no  son.  As  the  son 
could  not  take  holy  orders  until  the  age  of  twenty-four,  the 
limitation,  taking  it  as  it  stood,  was  too  remote ;  but  it  was  argued, 
and  it  might  be  said  reasonably  that  the  limitation  over  embraced 
two  events,  namely,  if  no  son  was  ever  born,  or  that  being  born  he 
did  not  take  holy  orders,  and  that  the  first  was  perfectly  good.  The 
Court,  however,  held  expressly  that  they  could  not  divide  the 
limitation,  saying  that  they  "  were  clearly  of  opinion  that  the  first 
devise  to  the  son  of  Thomas  Proctor  was  void,  from  the  uncertainty 
(1)  24  R.  B.  553  (T.  &  R.  25).  (2)  2  H.  Bl.  358,  362. 
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Monypenny   as  to  the  time  when  such  son,  if  he  had  any,  might  take  orders ; 

Debikg.  an(*  ttiat  the  devise  over,  as  it  depended  on  the  same  event,  was 
also  void ;  for  the  words  of  the  will  would  not  admit  of  the  con- 
tingency being  divided,  as  was  the  case  in  Longhead  v.  Phelps  (1)  ; 
and  there  was  no  instance  in  which  a  limitation,  after  a 
prior  devise,  which  was  void  from  the  contingency  being  too 
remote,  had  been  let  in  to  take  effect."  Thus  the  Courts  have  gone 
at  least  to  this  extent,  that  they  will  not  hold  a  gift  over  made  in 
words  comprising  only  one  event  as  made  on  two  events,  although 
in  point  of  fact  it  may  consist  very  reasonably  of  two  branches, 
unless  the  testator  has  himself  so  expressed  it.  What  is  contended 
in  the  case  before  me  is,  that  I  am  to  consider  the  words  which  at 
all  events  point  to  different  events  as  pointing  only  to  one  event. 
There  is  no  doubt  that  in  the  sense  in  which  the  words,  "  and  in 
default  of  issue  of  the  body,'*  are  generally  used,  they  mean  a  failure 
of  issue  at  any  time,  which  would  of  course  embrace  a  failure  of 

[*18*]  issue  at  any  particular  time;  but  then  *I  find  the  testator,  while 
using  the3e  words,  also  using  words  which  embrace  an  event  falling 
within  them.  I  am  therefore  bound  to  consider  that  he  did  not 
use  the  general  words  in  the  sense  in  which  the  Court  would  use 
them,  for  if  he  did  the  other  clause  would  be  insensible  and 
inoperative.  As,  tlien,  I  have  before  refused  to  add  to  the  words 
which  he  has  used,  so  I  refuse,  and  on  the  same  solid  ground  as  it 
appears  to  me,  to  strike  out  his  words,  and  I  feel  myself  bound  to 
give  effect  to  every  word  in  the  will,  as  far  as  the  law  will  enable 
me  to  do  so. 

There  is  also  another  reason  which  on  this  part  of  the  case  is 
quite  satisfactory  to  my  mind.  Lord  Hardwickb  lays  it  down  that 
it  is  utterly  immaterial  what  words  come  firbt  or  what  words  come 
last  in  a  will,  that  in  fact  there  is  no  magic  in  words ;  and  I  am 
clearly  of  opinion,  therefore,  that  if  there  be  ambiguity  in  the 
clause  in  question  I  am  at  perfect  liberty  to  clear  it  up,  and  to  read 
the  clause  in  this  way,  "  And  in  case  of  his  not  leaving  any  issue  at 
his  decease  or  in  default  of  his  issue,"  meaning  "  if  upon  his  death  " 
(looking  at  an  event  which  may  soon  be  ascertained)  "  he  shall 
leave  no  issue  behind  him,  or  if  he  do  and  at  any  period  however 
remote  that  issue  shall  fail,  I  give  the  estate  in  such  and  such  a 
way."  There  is  nothing  at  all  insensible  in  this ;  it  may  be 
expressing  unnecessarily  in  the  former  branch  of  the  clause  that 
which  would  be  included  in  the  latter,  but  it  shows  that,  unlike  the 

(1)  2  W.  BL  701. 
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case  of  Proctor  v.  The  Bishop  of  Bath  and  Wells,  the  testator  has    Monypenny 

provided  under  two  forms  of  expression  for  what  he  might  have      debinq. 

provided  under  one.     I  can  hardly  suppose  any  clause  providing 

for  an  event  which  must  happen,  but  may   happen  at  different 

periods,  that  might  not  be  read  in  the  same  way:    it  might  be  so 

read  in  Leake  v.  ltobumm  (i),  and  every  other  case.     *Nothing  is  so       [  *185  ] 

dangerous  with  regard  to  a  man's  will  as  to  strike  out  words  which 

admit  of  a  reasonable  interpretation  ;  and  I  am  clearly  of  opinion 

that  effect  must  be  given  to  this  clause  as  an  independent  clause, 

and  that  the  gifts  over  are  perfectly  valid. 

I  shall  therefore  affirm  the  decision  of  the  Court  below,  so  far  as 
it  relates  to  the  first  question  in  the  case ;  the  other  point  I  will, 
after  looking  into  the  materials  before  me,  endeavour  to  dispose  of 
to-morrow  morning. 

Thb  Lord  Chancellor  :  J*h  2<J. 

The  case  upon  the  point  which  now  remains  to  be  disposed  of  is 
one  of  considerable  difficulty  and  complication,  and  I  will  now 
state  the  opinion  which  I  have  formed  upon  it,  after  having  given 
it  that  consideration  which  it  ought  to  receive. 

By  the  will  of  Mrs.  Jodrell,  who  died  in  1775,  the  Jodrell  estate 
was  given  to  Mary  Jefferson  for  life,  then  to  her  sons  and  daughters 
in  taii,  then  to  Sylvestra  Monypenny  for  life  and  her  sons  and 
daughters  in  tail,  then  to  Phillips  Monypenny  for  life  and  his  sons 
and  daughters  in  like  manner,  and  then  to  Thomas  Monypenny  for 
life  and  his  sons  and  daughters  in  like  manner ;  then  there  was  the 
shifting  clause  that,  "  if  the  said  Phillips  Monypenny  and  Thomas 
Monypenny  or  either  of  them  their  or  either  of  their  issue  male  or 
female,  or  any  other  son  or  sons  of  the  said  James  Monypenny,  of 
Greenwich  "  (who  are  provided  for  by  her  will)  "  hereafter  to  be  born  or 
his  their  or  any  of  their  issue  male  or  female,  shall  at  any  time  or 
times  be  or  become  entitled  to  an  estate  of  freehold  or  inheritance 
in  possession  of  or  in  the  messuages  lands  tenements  and  heredita- 
ments in  the  said  county  of  Kent  now  of  or  belonging  to  my  cousin 
Robert  Monypenny,  *Esq.  of  Rolvenden  elder  brother  of  the  afore-  [  *18(>] 
said  James  Monypenny  of  Greenwich  or  the  greatest  part  of  the 
same  messuages  lands  tenements  and  hereditaments,  so  as  to  be 
in  the  possession  or  in  the  actual  receipt  of  the  rents  and  profits 
thereof,"  the  estate  was  to  shift  over. 

In  regard,  then,  to  the  Jodrell  estate,  the  shifting  clause  was  to 
(1)  16  £.  E.  168  (2  Mer.  363). 
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Monypenny  operate  in  case  the  parties  named  became  entitled  to  the  May t bam 
Drrino.  Hall  estate.  I  very  much  doubt,  looking  at  the  limitations  of  the 
Maytham  Hall  estate  at  the  time  that  this  will  was  made  and  the 
subsequent  acts  in  regard  to  that  estate,  whether  that  estate  ever 
did  become  vested  in  a  person  claiming  under  the  will  of  Mrs. 
Jodrell  in  a  way  to  make  her  estate  go  over;  but  this  is  not 
important,  as,  strictly  speaking,  the  question  before  me  does  not 
relate  to  the  shifting  of  the  Jodrell  estate,  but  to  that  of  the 
Maytham  Hall  estate. 

The  Maytham  Hall  estate  was  settled  after  the  death  of  the 
testator's  widow  to  Phillips  Monypenny  for  life,  then  to  his  first 
unborn  son,  then  came  the  remainders  void  for  perpetuity,  and 
then  the  gift  over,  which  has  been  held  to  be  good.  The  shifting 
clause  was  in  effect,  that  if  the  testator's  brothers  or  either  of  them 
should  become  entitled  to  the  Jodrell  estate,  then  the  next  person 
entitled  under  the  will  should  take  as  if  the  party  so  becoming 
entitled  were  dead. 

Phillips  Monypenny  came  into  possession  of  the  Maytham  Hall 
estate  on  the  death  of  the  testator's  widow  in  1826,  having  at 
that  time  an  estate  in  remainder  in  the  Jodrell  estate.  This, 
however,  could  not  be  held  to  be  within  the  terms  of  the 
shifting  clause,  as  the  testator  could  never  have  intended  that  a 
mere  accession  to  a  life  estate  in  remainder,  whicli  might  never  be 
[  *187  ]  enjoyed,  should  take  away  an  estate  in  possession.  *In  1886, 
however,  the  event  contemplated  did  happen,  when,  upon  the  death 
of  Sylvestra  Hutton,  Phillips  Monypenny  took  the  Jodrell  estate ; 
and  the  Maytham  Hall  estate  then  went  over,  and  it  was  to  go  over 
as  if  the  party  taking  were  dead.  The  effect  however  of  what 
occurred  would  not  be  to  carry  the  estate  to  Thomas  Gybbon 
Monypenny,  because  the  death  of  Phillips  Monypenny  could  not 
have  done  so ;  for  if  there  had  been  a  son  of  Phillips  Monypenny, 
he  would  have  taken  it,  and  Thomas  Gybbon  Monypenny  never 
could  take  unless  Phillips  Monypenny  had  died  without  issue 
living  at  his  death,  under  the  clause  which  has  been  sustained  by 
the  Court.  The  consequence  is,  that  Thomas  Gybbon  Monypenny 
did  not,  upon  the  estate  going  over,  acquire  an  estate  for  life  ;  but 
the  estate  remained  in  the  trustees,  for  whom  I  need  not  now  inquire. 
Then,  in  1887,  Thomas  Gybbon  Monypenny,  Phillips  Monypenny, 
and  Sylvestra  Hutton,  joined  in  executing  mutual  cross  convey- 
ances; and  I  am  clearly  of  opinion  that  these  instruments  are 
binding,   and    effectually    convey    whatever    estates    the    parties 
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severally  had  in  the  property.     Thomas  Gybbon  Monypenny  also   Monypensy 

suffered  a  recovery  of  the  Jodrell  estate,  Sylvestra  Hutton  and      dbb'ing. 

Phillips  Monypenny  joining  in  the  deed  making  a  tenant  to  the 

pnccipe.    Phillips    Monypenny   too    suffered    a    recovery  of    the 

Maytham  Hall  estate  (which  has  had  no  operation),  under  which  he 

claimed  the  fee  simple,  and  this  recovery  was  recited  in  the  deed  by 

which  Thomas  Gybbon  Monypenny  conveyed  to  him  in  fee.    The 

effect  was  in  my  opinion  to  pass  whatever  estate  Thomas  Gybbon 

Monypenny  had,  that  is,  as  I  have  already  explained,  in  consequence 

of  the  shifting  clause,  an  estate  for  life  contingent  on  the  event 

which  afterwards  happened.     This  estate  he  was,  I  think,  capable 

of  transferring  *and  did  transfer  by  the  conveyance  of  1837  to       [  *i88  J 

Phillips  Monypenny,  and  the  parties  who  now  claim  under  the  will 

of  Phillips  Monypenny  would  no  doubt  be  entitled  to  it. 

Then  comes  this  other  question ;  when  Phillips  Monypenny  died, 
Thomas  Gybbon  Monypenny  became,  as  the  Court  has  already 
held,  entitled  to  a  life  estate  in  the  Maytham  Hall  estate,  being  also 
then  in  possession  of  the  Jodrell  estate  ;  did  the  shifting  clause  in 
James  Monypenny's  will  operate  or  not. 

One  thing  is  here  quite  clear,  that  the  conveyance  by  Thomas 
Gybbon  Monypenny  passing  to  Phillips  Monypenny  the  life  estate 
in  contingency  could  not  prevent  that  clause  from  operating ;  and  I 
am  also  of  opinion  that  its  operation  was  not  affected  by  the  dealings 
by  Thomas  Gybbon  Monypenny  with  the  Jodrell  estate.  Those 
dealings  left  everything  as  it  stood,  except  that  the  limited  estate 
of  inheritance  which  Thomas  Gybbon  Monypenny  had  was  enlarged 
into  an  estate  in  fee.  I  think, .  therefore,  that  Thomas  Gybbon 
Monypenny  did  succeed  to  the  Jodrell  estate  in  the  sense  in  which 
the  testator,  James  Monypenny,  used  the  expression,  and  that  his 
dealings  with  that  estate  did  not  prevent  the  shifting  clause  from 
operating. 

Looking  to  the  words  of  the  clause,  they  are  no  doubt  ambiguous, 
and  might  mean  that  there  should  be  only  one  shifting ;  the 
testator  uses  the  terms  of  "  then  and  in  that  case  and  immediately 
upon  such  an  event  taking  place/'  which  certainly  have  a  bearing 
towards  the  clause  operating  only  once ;  but,  on  the  other  hand, 
the  express  declaration  is,  that  if  the  said  brothers  or  either  of 
them,  their  or  either  of  their  issue  shall  become  entitled  to  the  said 
estates,  then  the  clause  is  to  *operate.  I  must  suppose  the  [  *i*IJ  ] 
testator  to  have  known  what  the  limitations  of  the  Jodrell  estate 
were,  and  that  it  was  settled  on  his  brothers  in  succession,  for  he 
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Monypjekny  provides  expressly  for  the  two  events,  namely,  of  both  brothers 
Dkbing.  becoming  entitled,  or  either  of  them  becoming  entitled  ;  and  there- 
fore, when  he  afterwards  seems  to  confine  the  clause  to  but  one 
event,  the  expression  may  be  a  little  ambiguous,  but  there  is 
nothing  really  insensible  or  contradictory  in  it. 

I  think,  then,  that  the  true  construction  is,  that  this  clause  is  to 
operate  toties  quoties  as  regards  the  particular  persons  named,  and, 
that  being  so,  the  consequence  is  that  in  the  event  which  happened 
the  person  became  entitled  who  would  have  taken  if  the  person 
succeeding  to  the  Jodrell  estate  had  been  then  dead.  If  Thomas 
Gybbon  Monypenny  had  been  then  dead,  his  son,  the  plaintiff,  would 
have  taken. 

The  case  is  exceedingly  complicated,  and  open  to  very  great 
difficulty ;  but  it  appears  to  me  that  the  decision  which  has  been 
come  to  in  the  Court  below  is  right.  If,  however,  anything  occurs 
to  the  counsel  for  the  appellant  upon  the  case  as  I  have  stated  it,  I 
shall  be  very  glad  to  hear  them. 

Mr.  Malins  having  declined  to  offer  any  further  remarks,  a  dis- 
cussion then  took  place  in  reference  to  the  costs.  It  was  ultimately 
arranged,  with  the  sanction  of  the  Lord  Chancellor,  on  the  under- 
standing that  no  further  litigation  was  to  take  place,  that  the  costs 
of  all  parties  except  the  heirs,  who  would  bear  their  own  costs 
should  come  out  of  the  fund. 


1862. 
Nov.  9,  12. 

Lord  St. 

Lkonardb, 

L.C. 

[190] 


HARRISON  v.  ROUND  (l). 

(2  D.  M.  &  G.  190—208  ;  S.  C.  22  L.  J.  Ch.  322 ;  17  Jur.  563  ;1W,R  26.) 

By  indenture  of  settlement,  two  estates,  A.  and  13.,  were  limited  to  the 
father  for  life  and  subject  thereto,  the  estate  A.  was  limited  to  the  first  and 
other  sons  in  tail  male  and  the  estate  B.  was  limited  to  the  second  and  other 
sons  in  like  manner ;  and  it  was  provided  that  if  the  second  sou  should  become 
an  eldest  eon  and  as  such  should  become  entitled  to  the  actual  possession  or 
to  the  receipt  of  the  rents  and  profits  of  the  estate  A.,  the  limitations  of  the 
estate  B.  should  cease  and  determine  as  if  such  second  son  were  dead 
without  issue.  The  second  son,  by  the  death  of  his  elder  brother,  became 
the  eldest  son  and  joined  his  father  in  suffering  a  recovery  of  the  estate  A. 
the  uses  of  which  were  declared  to  the  joint  appointment  of  the  father  and 
son  and  subject  thereto  to  the  old  uses :  in  exercise  of  this  power,  the  father 
and  son  by  a  mortgage  in  fee  of  the  estate  A.  raised  a  sum  of  money  which, 
was  paid  to  the  father  and  son :  Held,  that  on  the  death  of  the  father,  the 
estate  B.  shifted  from  the  second  son  under  the  terms  of  the  proviso 
contained  in  the  settlement. 

Held  also,  that  the  recovery  suffered  by  the  father  and  son  did  not  by 

(1)  The  Law  Union  and  Crown  Ins.      Ch.  602,    86   L.    T.    773;  Meyrick   v. 
Co.  v.  Hill  [1902]  A.  C.  263,  71  L.  J.      Laws  (1874)  L.  R.  9  Ch.  237. 
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itself  prevent  the  operation  of  the  proviso,  and  that  the  mortgago  had  not      Harbison 
that  effect,  but  that,  notwithstanding  both  the  recovery  and  the  mortgage,  «. 

the  second  son  came  on  the  death  of  his  father  into  possession  of  the  estate  A.        Roukd, 
within  the  meaning  of  the  terms  of  the  settlement 

Held  also,  that  the  party  entitled  to  the  estate  A.  might  previously  to  the 
happening  of  the  event  mentioned  in  the  proviso  have  so  exercised  his  rights 
over  the  estate  as  to  have  prevented  it  from  ever  coming  into  the  possession 
of  the  second  son  within  the  meaning  of  the  terms  of  the  settlement. 

The  decisions  in  the  cases  of  Fazakerly  v.  F<*rd(\)  and  Taylor  v.  Earl  of 
H<trttrtfO*l  (2)  approved  of. 

During  the  life  of  the  father,  a  portion  of  the  estate  A.  was  sold,  and  the 
proceeds  applied  to  the  purchase  of  the  laud  tax  of  both  estates :  Ileld,  that 
on  the  estate  B.  shifting  under  the  provisions  of  the  settlement,  the  second 
son  had  no  claim  against  that  estate  for  the  amount  expended  in  the 
purchase  of  the  land  tax  of  that  estate. 

This  was  an  appeal  by  the  plaintiff  from  an  order  made  on  the 
hearing  of  the  cause  on  further  directions,  by  the  late  Vice- 
Chancellor  Sir  Jambs  Parkkr,  dated  the  9th  March,  1852,  dismissing 
the  plaintiff's  bill,  and  declaring  that  in  the  events  which  happened, 
the  defendant  Thomas  Harrison,  as  the  third  son  of  the  marriage 
of  John  Haynes  Harrison  and  Sarah  Thomas  Fiske,  and  the  parties 
claiming  under  him,  became  on  the  death  of  the  said  John  Haynes 
Harrison  entitled,  by  virtue  of  the  shifting  clause  contained  in  *the  [  *191  ] 
indenture  of  settlement  made  on  the  marriage  of  the  said 
J.  H.  Harrison  and  S.  T.  Fiske,  to  the  several  hereditaments 
thereby  limited  to  the  second  third  and  other  sons  of  the  marriage, 
in  priority  to  the  first  son  thereof,  and  to  the  several  stocks  funds 
securities  hereditaments  and  premises  acquired  in  lieu  of  or  by  way 
of  substitution  for  the  same  by  the  exercise  of  the  powers  of  sale 
and  exchange  contained  in  the  said  settlement.  The  following 
statement  will  show  the  manner  in  which  the  question  now  brought 
before  the  Court  arose. 

By  indentures  of  lease  and  release,  dated  the  9th  and  10th 
December,  1783,  being  the  settlement  made  on  the  marriage  of  the 
said  John  Haynes  Harrison  and  Sarah  Thomas  Fiske  (the  late 
father  and  mother  of  the  plaintiff),  the  Rev.  John  Harrison,  the 
father  of  John  Haynes  Harrison  and  grandfather  of  the  plaintiff,  in 
consideration  of  the  marriage  and  for  the  other  considerations 
therein  mentioned,  conveyed  and  assured  the  manor  or  lordship  of 
Copford  in  Essex  and  other  lands  therein  particularly  mentioned, 
of  which  he  (the  Rev.  John  Harrison)  was  then  seised  in  fee,  unto 
Sir  John  Cullum  and  James  Round  and  their  heirs,  and  the  said 
Sarah  Thomas  Fiske  conveyed  and  assured  to  the  same  trustees 

(1)  33  H.  It.  129  (4  Sim.  390).  (2)  64  K.  K.  332  (3  Hare,  372). 
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Harbison  certain  estates  of  which  she  was  seised  in  fee  simple,  therein  par- 
Qou'nd.  ticularly  described  situate  in  various  parishes  therein  named  in  the 
county  of  Suffolk  and  also  the  manors  or  lordships  of  Overhall  and 
Netherhall  and  the  advowson  of  the  rectory  of  Thorpe  Morrix  and 
other  estates  in  various  other  parishes  in  the  county  of  Suffolk,  to 
hold  all  the  said  estates  conveyed  both  by  the  said  John  Harrison 
and  Sarah  Thomas  Fiske,  as  aforesaid,  unto  the  said  Sir  John 
Cullum  and  James  Bound  and  their  heirs,  upon  certain  uses  and 
trusts  for  the  benefit  of  the  said  J.  H.  Harrison  and  S.  T.  Fiske  for 
[  ♦isw  J  life,  and  for  *other  purposes  (all  of  which  had  long  since  determined, 
and  then  as  to  all  the  estates  to  the  use  of  H.  Goodeve  Harrison 
and  Thomas  Ruggles  their  executors  administrators  and  assigns  for 
the  term  of  five  hundred  years  to  be  computed  from  the  death  of 
the  said  J.  H.  Harrison  upon  the  trusts  thereinafter  mentioned : 
with  remainder  after  the  expiration  of  the  said  term  of  five  hundred 
years,  as  to  all  the  said  estates,  except  the  advowson  of  the  rectory 
of  Thorpe  Morrix  and  certain  manox*s  and  estates  therein  par- 
ticularly mentioned  all  which  were  parcels  of  the  hereditaments 
thereby  conveyed  by  Sarah  Thomas  Fiske  as  aforesaid  (these 
estates  are  for  distinction  hereafter  designated  the  Copford  Hall 
estate),  "to  the  use  of  the  first  son  of  the  body  of  the  said  John  H. 
Harrison  on  the  body  of  the  said  Sarah  T.  Fiske  to  be  begotten  and 
the  heirs  male  of  the  body  of  such  first  son  lawfully  issuing,  and  in 
default  of  such  issue,  to  the  use  of  the  second  third  fourth  fifth  sixth 
seventh  eighth  ninth  and  all  and  every  other  son  and  sons  of  the  body 
of  the  said  J.  H.  Harrison  on  the  body  of  the  said  S.  T.  Fiske  to  be 
begotten  severally  successively  and  in  remainder  one  after  another 
as  they  and  every  of  them  should  happen  to  be  in  seniority  of  age 
and  priority  of  birth  and  of  the  several  and  respective  heirs  male 
of  I  he  bodies  of  all  and  every  such  son  and  sons  lawfully  issuing, 
the  elder  of  such  sons  and  the  heirs  male  of  his  body  always 
preferred  and  to  take  before  the  younger  of  such  sons  and  the 
heirs  male  of  his  and  their  bodies  lawfully  issuing,"  and  in  default 
of  such  issue  with  divers  remainders  over  in  favour  of  the  other 
issue  of  the  said  marriage  and  of  the  said  J.  H.  Harrison  and 
S.  T.  Fiske  as  therein  mentioned :  and  as  to  for  and  concerning 
the  manor  or  manors  of  Overhall  and  Netherhall  and  the  advowson 
of  the  rectory  of  Thorpe  Morrix  and  the  other  hereditaments 
excepted  out  of  the  limitations  to  the  first  and  other  sons  of  the 
marriage  (these  estates  *are  for  distinction  hereafter  designated  as 
the  Overhall  estate),  from  and  immediately  after  the  decease  of  the 
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survivor  of  them  the  said  J.  H.  Harrison  and  S.  T.  Fiske  and  the  Harrison 
determination  of  the  uses  estates  terms  and  interests  thereinbefore  round. 
limited  thereof  and  as  the  same  should  end  and  determine  and  in 
the  mean  time  subject  thereto,  in  case  there  should  be  an  eldest  or 
one  or  more  other  son  or  sons  of  the  body  of  the  said  J.  H.  Harrison 
on  the  body  of  the  said  B.  T.  Fiske  to  be  begotten,  "  to  the  use  of 
the  second  son  of  the  body  of  the  said  J.  H.  Harrison  on  the  body 
of  the  said  S.  T.  Fiske  to  be  begotten  and  the  heirs  of  the  body  of 
such  second  son  lawfully  issuing,  and  in  default  of  such  issue,  to 
the  use  of  the  third  fourth  fifth  sixth  seventh  eighth  ninth  and  all 
and  every  other  son  and  sons  of  the  body  of  the  said  J.  H.  Harrison 
on  the  body  of  the  said  S.  T.  Fiske  to  be  begotten  (other  than  an 
eldest  son)  severally  successively,  and  in  remainder  one  after 
another  as  they  and  every  of  them  should  happen  to  be  in 
seniority  of  age  and  priority  of  birth,  and  of  the  several  and  respec- 
tive heirs  of  the  body  and  bodies  of  all  and  every  such  son  and 
sons  (other  than  an  eldest  son)  lawfully  issuing,  the  elder  of  such 
sons  and  the  heirs  of  his  body  to  be  preferred  and  to  take  before 
the  younger  of  such  sons  and  the  heirs  of  his  and  their  body  and 
bodies  issuing,"  with  divers  remainders  over  in  favour  of  the  other 
issue  of  the  said  marriage  and  of  the  said  S.  T.  Fiske  as  therein 
mentioned. 

And  the  indenture  contained  a  proviso  in  the  words  following : 
"Provided  always,  and  it  is  hereby  declared  and  agreed  by  and 
between  all  the  said  parties  hereto,  that  in  case  it  shall  happen  that 
the  second  third  or  any  other  younger  son  or  sons  of  the  body  of 
the  said  J.  H.  Harrison  on  the  body  of  the  said  S.  T.  Fiske  to  be 
begotten  shall  become  an  eldest  or  only  son,  and  as  such  *shall  [  *i*n  ] 
become  entitled  to  the  actual  possession  or  the  receipt  of  the  rents 
and  profits  of  the  aforesaid  capital  messuage  called  Copford  Hall 
and  the  aforesaid  several  other  hereditaments  first  hereinbefore 
limited  therewith  to  the  first  son  of  the  body  of  the  said  J.  H. 
Harrison  on  the  body  of  the  said  S.  T.  Fiske  to  be  begotten  by  and 
under  the  limitations  and  provisions  hereinbefore  contained,  or 
there  shall  be  any  issue  from  the  said  second  third  or  such  other 
younger  son  or  sons  of  the  body  of  the  said  J.  H.  Harrison  on  the 
body  of  the  said  S.  T.  Fiske  to  be  begotten  who  shall  become 
entitled  as  aforesaid  to  the  said  capital  messuage  called  Copford 
Hall  and  the  said  several  other  hereditaments  so  limited  therewith, 
then  and  in  such  case  the  use  and  estate  of  and  in  the  said  manor 
or  manors  lordship  or  lordships  of  Overhall  and  Netberhall  and  the 
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Harbison  said  advowson  of  the  rectory  of  Thorpe  Morrix  and  the  said  entire 
Round.  messuages  tenements  farms  and  lands  in  the  possession  of  &c, 
with  the  quit-rents  rights  members  and  appurtenances  thereunto 
belonging  hereby  limited  unto  or  for  the  benefit  of  such  of  them 
the  first  second  and  third  and  other  the  younger  son  and  sons  of 
the  said  J.  H.  Harrison  on  the  body  of  the  said  S.  T.  Fiske  to  be 
begotten  respectively  and  their  respective  issue  who  shall  or  may 
so  respectively  happen  to  become  entitled  to  the  said  messuage 
called  Copford  Hall  and  the  said  several  other  hereditaments  so 
limited  therewith,  shall  from  thenceforth  cease  determine  and  be 
void  to  all  intents  and  purposes  as  if  the  said  second  third  or  such 
other  younger  son  or  sons  of  the  body  of  the  said  S.  T.  Fiske  to  be 
begotten  or  such  issue  of  the  said  second  third  or  other  younger 
son  or  sons  respectively  becoming  entitled  as  aforesaid  was  or  were 
respectively  dead  without  issue  of  his  or  their  body  or  respective 
bodies,  and  then  and  in  such  case  and  so  often  as  the  same  shall 
happen  the  said  manor  or  manors  lordship  or  lordships  of  Overhall 
[  •vjb  ]  *and  Netherhall  and  the  said  advowson  of  the  rectory  of  Thorpe 
Morrix  and  the  said  entire  messuages  tenements  farms  and  lands 
in  the  possession  of  &c.  with  the  quit-renta  rights  members  and 
appurtenances  thereto  belonging  shall  go  over  and  remain  unto  and 
for  the  benefit  of  the  person  or  persons  who  by  virtue  of  these 
presents  and  according  to  the  true  intent  and  meaning  hereof  shall 
be  next  entitled  to  take  and  enjoy  the  said  hereditaments  last 
mentioned  in  case  the  said  second  third  or  such  other  younger  son 
or  sons  or  their  respective  issue  so  as  aforesaid  becoming  entitled  to 
the  said  messuage  called  Copford  Hall  and  the  said  hereditaments 
so  limited  therewith  was  or  were  respectively  dead  without  issue  of 
his  or  their  respective  body  or  bodies,  anything  hereinbefore  con- 
tained to  the  contrary  thereof  in  anywise  notwithstanding." 

The  term  of  five  hundred  years  before  mentioned  was  limited, 
either  by  mortgage  or  other  disposition  of  all  or  any  part  of  the 
hereditaments  comprised  therein  after  the  decease  of  the  survivor 
of  them  the  said  J.  H.  Harrison  and  S.  T.  Fiske  or  in  their  joint 
lifetime  or  in  the  lifetime  of  the  survivor  if  he  or  she  should  direct 
(this  power  was  never  exercised),  to  raise  10,000/.  if  there  should  be 
four  children  of  the  said  marriage  other  than  and  except  an  eldest 
or  only  son  (which  was  the  event  that  did  happen),  &s  and  for  the 
portions  of  such  children,  except  the  eldest.  Mrs.  Harrison  and  her 
husband  also  covenanted  to  surrender  certain  copyhold  estates 
(except  such  part  thereof  as  was  held  or  enjoyed  or  lay  intermixed 
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with  the  Overhall  estate),  to  for  and  upon  the  same  uses  and  trusts     Harbison 
as  were  declared  concerning  the  Copford  Hall  estate,  and  as  to  such       round. 
copyhold  lands  as  were  held  enjoyed  or  lay  intermixed  with  the 
Overhall  estate  to  for  and  upon  the  same  uses  and  trusts  as  were 
declared  concerning  the  said  Overhall  *estate.     The  trustees  were       [  *196  ] 
also  empowered  to  lease  and  sell  the  settled  hereditaments,  and  to 
reinvest  the  proceeds  of  such  sales. 

There  were  ten  children  of  the  marriage,  four  sons  and  six 
daughters.  The  first  and  eldest  son,  John  Haynes  Harrison,  died 
in  1811,  during  his  father's  lifetime,  under  twenty-one.  The 
plaintiff,  Fiske  Goodeve  Harrison,  was  the  second  son  of  the 
marriage,  and  by  the  death  of  his  elder  brother  became  the  eldest 
surviving  son,  and  was  consequently,  under  the  limitations  of  the 
settlement,  entitled  in  remainder  expectant  upon  and  subject  to  the 
prior  life  estates  and  the  terms,  to  the  estates  limited  by  the  settle- 
ment to  the  first  son  with  remainder  to  the  second  and  other  sons. 

In  July,  1824,  the  plaintiff,  having  then  attained  twenty- one, 
joined  with  his  father  in  suffering  a  recovery  of  a  considerable  por- 
tion of  the  Copford  Hall  estate,  it  being  declared  by  indenture, 
dated  the  3rd  July,  1824,  that  such  recovery  should  enure  "to 
such  uses  upon  and  for  such  trusts  intents  and  purposes  and  with 
under  and  subject  to  such  powers  provisos  agreements  and  declara- 
tions as  the  said  J.  H.  Harrison  and  the  said  F.  G.  Harrison  shall 
at  any  time  or  time  during  their  joint  lives,  by  any  deed  or  deeds 
instrument  or  instruments  in  writing  with  or  without  power  of 
revocation  and  new  appointment  to  be  by  him  sealed  and  delivered 
in  the  presence  of  and  attested  by  two  or  more  credible  witnesses, 
from  time  to  tune  direct  limit  or  appoint,  and  in  default  of  and 
until  such  direction  limitation  or  appointment  and  so  far  as  every 
or  any  such  direction  or  appointment  shall  not  extend,  to  the  uses 
upon  and  for  the  trusts  intents  and  purposes  and  with  under  and 
subject  to  the  powers  provisos  agreements  and  declarations  to  for 
upon  with  under  and  subject  to  *  which  the  same  premises  were  and  [  *197  ] 
stood  limited  and  settled  immediately  before  the  sealing  and  deliver- 
ing  of  these  presents."  And  the  same  indenture  contained  a  clause 
for  the  avoidance  of  the  grant  and  release  thereby  made  on  non- 
payment upon  the  3rd  January  then  next,  by  the  tenant  in  the 
recovery  to  the  said  J.  H.  Harrison  of  the  sum  of  100,000/. 

In  June,  1825,  the  plaintiff  jointly  with  his  father  and  mother 
executed  a  mortgage  in  fee  of.  the  same  estate  for  5,560/.,  which  sum 
was  divided  between  the  plaintiff  and  his  father.     Thomas  Harrison, 
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ITabbtpon     the  third  son  of  the  marriage,  during  his  father's  life  joined  with 
Round.       his  father  in  suffering  a  recovery  of  the  Overhall  estate,  believing 
himself  entitled  to  it  under  the  uses  of  the  settlement. 

J.  H.  Harrison,  the  plaintiff's  father,  died  in  1839,  having  sur  • 
r  vived  his  wife,  the  plaintiff's  mother,  who  died  in  1825.     On  this 

event  happening  the  question  arose,  whether  the  shifting  clause  in 
the  settlement  had  become  operative :  the  plaintiff  alleged  that  it 
had  not,  and  that,  by  reason  of  the  recovery  suffered,  he  did  not 
take  the  Copford  Hall  estate  within  the  meaning  of  the  settlement. 
The  present  suit  was  instituted  in  May,  1846,  to  determine  this  point. 
The  cause  came  on  to  be  heard  before  the  late  Yice-Chancellor 
Sir  James  Wigram  on  the  18th  July,  1848,  who  directed  a  special 
case  for  the  opinion  of  the  Judges  of  the  Court  of  Common  Pleas. 
This  case  was  argued  before  the  Court  of  Common  Pleas  in  February, 
1850,  and  tlieir  Lordships,  by  a  certificate  dated  the  16th  Feb- 
ruary, 1850,  certified  in  effect  against  the  claim  set  up  by  the 
plaintiff. 
[  *198  ]  The  cause  then  came  on,  upon  this  certificate  and  upon  *furlher 

directions  and  on  the  equity  reserved,  before  the  late  Vice-Chancellor 
Sir  James  Parkek,  who  made  the  order  of  the  9th  March,  1852, 
above  mentioned,  in  conformity  with  the  certificate.  From  this 
order  the  plaintiff  now  appealed  to  the  Lord  Chancellor. 

Mr.  Bethell  and  Mr.  Rogers,  for  the  plaintiff,  and  in  support  of 
the  appeal. 

They  contended,  on  behalf  of  the  second  son,  that  the  event  con- 
templated by  the  settlement  had  not  arisen  within  the  meaning  of 
the  proviso.  The  Court  of  Common  Pleas,  in  deciding  the  case, 
had  considered,  as  the  present  position  of  the  Copford  Hall  estate 
had  arisen  by  the  act  of  the  plaintiff  himself,  that  it  was  not  open 
to  him  to  use  the  argument  that  it  did  not  come  to  him  in  the  way 
intended  by  the  settlement;  but  it  was  submitted  that  there  was  no 
ground  for  the  exception  thus  sought  to  be  made  to  the  general  rule. 
Provisos  of  the  nature  of  that  now  in  question  must  be  construed 
strictly :  Doe  v.  Yates  (l).  (They  cited  and  commented  on,  The  Earl 
of  Scarborough  v.  Sarile  (2),  Fazakerly  v.  Ford  (3),  Staclcpoole  v. 
Stackpoole  (4),  Taylor  v.  Earl  of  Hare  wood  (o),  Burrell  v.  The  Earl 
of  Egremont  (*>)  :  they  also  referred  to  Forbes  v.  Moffatt  (?).) 

(1)  24  R.  R.  468  (5  B.  &  Aid.  544).  (4)  65  R.  R.  706  (4  Dr.  &  War.  320). 

(2)  42  R.  R.  306  (3  Ad.  &  El.  899).  (5)  64  R.  R.  332  (3  Hare,  372). 

(3)  33  R.  R.  129  (4  Sim.  390 ;  1  Ad.  (6)  64  M.  R.  63  (7  Beav.  205). 
&  El.  897).  (7)  11  R.  R.  222  (18  Ves.  384). 
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Sir  W.  Page  Wood  and  Mr.  J.  V.  Prior,  for  the  defendant  Thomas     Harrison 
Harrison  and  his  family,  supported  the  order  of  the  Vice-chancellor,       round. 
[and  submitted  that  if  it  could  be  shown  that  it  was  intended  that 
the  eBtate  should  come  to  the  son  free  and  uncharged,  still  he  could 
not  now  set  up  the  charge  which  he  himself  had  created,  and  which 
it  was  in  his  power  to  get  rid  of]. 

Mr.  Bethell,  in  reply.  [  1*9  ] 

Thk  Lord  Chancellor  : 

This  is  a  very  difficult  case,  and  differs  rom  any  that  has  hitherto 
come  before  the  Court.  By  the  deed  in  question  the  Copford 
Hall  estate  was  settled,  after  the  life  estate  of  the  father,  upon 
the  first  and  other  sons  in  tail  male  in  the  ordinary  way ;  and  the 
Overhall  estate  was  settled  in  a  similar  manner  on  the  second  and 
other  sons ;  and  it  being  intended  that  the  two  estates  should  not 
be  united,  it  was  for  that  purpose  provided  that  in  case,  &c.  (His 
Lordship  here  read  the  proviso  for  shifting  above  set  out.) 

The  facts  appear  to  have  been,  that  the  second  son  became  by  the 
death  of  the  elder  brother  the  first  son,  and  as  such  entitled, 
as  tenant  in  tail  male  in  remainder  expectant  upon  his  father's 
death,  not  only  *to  the  Copford  Hall  estate  originally  limited  to  the  [  *200  ] 
first  son,  but  also  to  the  Overhall  estate  originally  limited  to  him  as 
the  second  son ;  and  that  after  the  death  of  the  first  son  the  father 
and  this  second  son  joined  in  a  recovery,  upon  which  in  a  great 
measure  the  decision  of  the  question  raised  before  me  turns. 

By  the  recovery  deed,  the  father  and  son  conveyed,  in  the  way 
which  was  at  that  time  usual  when  deeds  of  that  kind  were  well 
prepared,  they  conveyed  to  the  tenant  of  the  pracipe  during  the 
joint  lives  of  the  father  and  of  the  person  to  whom  the  conveyance 
was  made,  so  as  to  leave  in  the  father  a  reversion  of  his  life  estate ; 
and  there  was  also  what  was  called  the  100,000/.  clause  for  the 
purpose  of  avoiding  the  conveyance.  All  this  shows  that,  as  far  as 
regarded  the  father's  estate,  the  parties  intended  to  leave  it,  as  far 
as  they  could,  unaffected  by  the  operation  of  the  recovery  and  the 
uses  declared  by  the  deed  :  these  uses  were  to  the  joint  appointment 
of  the  father  and  son,  and  in  default  of  and  until  such  appointment 
to  the  same  uses  to  which  the  premises  were  previously  limited. 
(His  Lordship  read  the  clause,  as  above  set  out.)  The  effect  of  this 
was,  that,  subject  to  the  exercise  of  the  power  of  appointment  by 
the  father  and  son,  the  estate  remained  precisely   in    the  same 
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Harrison  position  as  if  the  recovery  had  not  heen  suffered  ;  and  if  no 
Round.  mortgage  had  been  created,  it  is  impossible  to  say  that  the  strict 
terms  of  the  proviso  in  question  would  not  have  been  answered, 
when  the  second  son  after  the  death  of  his  father  came  into 
possession  of  the  Copford  Hall  estate.  The  recovery  did  not  so 
alter  the  estate  as  to  prevent  the  operation  of  the  proviso,  for 
no  rule  of  law  would  in  such  a  case  prevent  the  original  intention 
of  the  parties  from  having  its  full  effect  and  operation. 
[  *20i  ]  It  is,  however,  clear  that  by  force  of  the  power  of  *appointment 

which  enabled  the  father  and  son  to  dispose  of  the  fee,  they  might 
have  disposed  of  it  in  a  way  that  would  altogether  have  defeated  the 
uses  of  the  settlement;  and  the  question  is,  what  is  the  effect 
of  that  which  they  actually  did.  What  they  really  did  was  this : 
they  conveyed  jointly  to  a  mortgagee  in  fee  to  raise  a  sum  of  money, 
which  upon  the  face  of  the  instrument  is  represented  to  have  been 
paid  to  the  father,  who  was  tenant  for  life,  and  to  the  son,  who  was 
tenant  in  tail,  with  a  proviso  for  redemption  and  reconveyance  upon 
redemption  to  the  uses  to  which  the  estate  then  stood  settled. 
Thus,  then,  there  were  no  new  estates  raised  by  the  operation  of  the 
recovery:  there  was,  indeed,  a  charge  created,  but  so  far  as  the 
]nheritance  was  concerned  the  uses  limited  by  the  original  settle- 
ment remained  just  as  operative,  subject  to  the  charge,  after  the 
execution  of  the  mortgage  as  they  could  possibly  have  been 
previously.  The  question,  therefore,  simply  is,  whether  the  charge 
would  prevent  the  operation  of  the  proviso. 

As  regards  a  question  that  has  been  alluded  to,  namely,  whether 
the  proviso  did  not  create  a  perpetuity,  I  am  clearly  of  opinion  that 
no  valid  objection  can  be  raised  on  that  ground. 

Then  it  is  said  that  the  terms  of  the  proviso  are  such  as  require  a 
very  strict  construction;  and  I  agree  that  provisos  of  this  sort, 
which  are  to  defeat  an  estate,  are  not  to  have  an  unnatural  or  an 
unnecessarily  enlarged  construction  put  upon  them.  As,  however, 
the  party  who  creates  the  estate  has  also  a  right  to  limit  it  over  or 
to  defeat  it,  a  fair  construction  ought  to  be  given  to  the  words  which 
he  uses  for  that  purpose.  In  the  present  case,  it  is  provided  that 
the  estate  limited  to  the  second  son  shall  cease,  if  it  should  happen 
[  *2<>2  ]  that  that  second  *son  should  become  an  eldest  son  and  as  such 
become  entitled  to  the  actual  possession  or  to  the  receipt  of  the 
rents  and  profits  of  the  estate  limited  to  the  first  son.  These 
events  have  happened :  the  second  son  has  become  an  eldest  son, 
and  as  such  he  has,  subject  to  the  mortgage,  become  entitled  to  the 
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l*>ssession  of  the  estate  and  to  the  receipt  of  the  rents  and  profits  ;  Harrison 
for,  in  the  view  of  this  Court,  his  estate  in  the  equity  of  redemption  bound. 
is  precisely  the  same  estate  as  was  created  under  the  settlement 
itself.  Equity  follows  the  law,  and  considers  a  mortgage  only  as  a 
charge,  and  not  as  a  disposition  of  the  inheritance  of  the  estate 
beyond  the  charge,  unless  by  the  deed  itself  estates  are  created  beyond 
the  charge ;  and  therefore,  in  this  instance  the  second  son  took  the 
estate,  subject  to  the  charge  no  doubt,  but  he  took  it  in  point  of 
truth  and  actual  fact  under  the  limitations  of  the  settlement.  The 
settlement  gave  it  to  him  originally,  the  recovery  deed  restored  it  to 
him,  the  mortgage  deed  kept  it  still  in  him,  and  no  act  was  done  to 
take  it  from  him;  and  thus,  so  far  as  the  decision  of  this  case 
is  concerned,  I  must  regard  him  as  now  being  tenant  in  tail  of  the 
estate  under  the  settlement. 

Very  ingenious  arguments  have  been  addressed  to  the  Court 
in  the  course  of  the  hearing,  but  some  of  them  certainly  went 
too  far.  It  was  said  that  if  these  estates  had  been  sold,  the 
purchase-money  would  have  to  be  treated  precisely  in  the  same 
way  as  if  the  estate  had  come  to  the  father.  I  am  not  called  upon 
to  give  an  opinion  upon  that ;  but  I  should  hava  very  great  doubt 
indeed  whether  it  was  possible  to  maintain  such  an  argument, 
l>ecause  I  entirely  agree  with  what  has  been  said  in  this  case,  that  I 
have  no  authority  to  prevent  the  persons  entitled  to  the  Copford 
Hall  estate,  before  the  event  happens,  from  exercising  their  rights, 
and  disposing  of  that  estate  exactly  as  they  think  proper,  and  *that  [  *203  ] 
if  they  do  an  act,  and  they  have  a  right  to  do  it,  which  according  to 
law  would  prevent  the  operation  of  the  clause,  by  preventing 
the  estate  ever  coming  into  the  actual  possession  of  the  second  son 
under  the  limitations  of  the  settlement,  it  would  not  be  in  the 
power  of  this  Court  to  cut  down  the  effect  of  that  act.  So  again, 
with  regard  to  an  argument  which  has  been  suggested  relative 
to  the  mortgages,  that  also  is  carried  too  far ;  for  it  is  impossible  to 
say  that  all  mortgages  are  to  be  put  out  of  the  question.  That 
would  be  entirely  to  set  aside  and  overrule  the  decision  in 
Fazakerly  v.  Ford  p) ;  for  I  take  the  law  to  be  settled  that,  generally 
speaking,  where,  as  in  that  case,  the  limitations  of  the  estate  are 
extrinsic  to  the  settlement  containing  the  shifting  clause,  if  a  charge 
is  created  (for  a  charge  is  just  as  much  taken  from  the  estate  as  if  a 
portion  of  the  estate  were  taken  from  it),  the  clause  will  not  operate. 
These  considerations  have,  however,  nothing  to  do  with  the  present 
(1)  33  fi.  B.  129  (4  Sim.  390). 
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„.     case,  which  is  a  mere  question  whether  the  estate  does  come  to  th<- 
*  D.       party  under  the  settlement,  in  the  way  in  which  the  proviso  itself 
intended. 

That  brings  me  to  the  point  which  I  have  to  decide,  and  a  very 
nice  and  important  point  it  is.     It  has  been  very  well  argued,  and 
I  have  had  all  the  assistance  which  it  was  possible  for  the  Court  to 
have  on  such  a  question.     I  quite  admit  that  the  father  and  son 
might  have  dealt  precisely  as  they  pleased  with  the  Copford  Hall 
estate:  they  might  have  settled  it,  or  have  sold  it  and  dealt  with 
the  proceeds  in  any  way   they  thought  proper ;  and  if  they  had 
given  the  estate  away  to  a  third  person,  and  that  third  person  had 
afterwards  given  it  to  the  second  son,  in  such  a  case  the  second  son 
[  -20*  ]        would  not  have  come  •into  possession  of  it  within  the  terms  of  the 
clause.    I  am  not  going  to  say  a  word  to  break  in  upon  the  unlimited 
power  of  the  persons  entitled  to  the  Copford  Hall  estate,  although 
one  of  those  persons  might  be  the  person  entitled  to  the  Overhall 
estate,  to  dispose  of  the  Copford  Hall  estate.  The  fact  here,  however, 
is,  that  the  second  son,  being  entitled  in  remainder  to  the  Overhall 
estate  which  was  to  go  over  if  the  Copford  Hall  estate  came  to  him, 
and  being  at  the  same  time  entitled  in  remainder  to  the  Copford  Hall 
estate  on  the  death  of  his  elder  brother  without  issue,  joined  with  the 
father  in  executing  the  mortgage  which  I  have  before  mentioned. 

And  first,  it  cannot  be  said,  because  the  son  has  anticipated  a 
portion  of  the  estate  which  has  descended  to  him,  that  the  estate 
itself  has  not  come  to  him  under  the  limitations  of  the  deed,  and 
within  the  meaning  of  the  proviso  in  question.  Supposing  that, 
without  the  assistance  of  his  father,  he  had,  as  tenant  in  tail  in 
remainder,  during  the  lifetime  of  his  father  executed  the  mortgage, 
no  one  could  have  said  that  that  would  have  prevented  the  opera- 
tion of  this  proviso.  Such  an  act  would  have  been  consistent  with 
the  proviso  and  with  the  whole  of  the  settlement:  he  would  merely 
have  exercised  his  rights  for  his  own  benefit  over  his  own  estate, 
and  the  proviso  would  have  operated  on  his  father's  death,  if  by 
that  event  he  became  entitled  to  the  estate. 

If  then,  that  would  be  the  effect  of  the  act  of  the  son  alone, 
would  the  effect  be  different  of  the  father  and  son  doing  it  jointlv. 
*  lien  the  father  and  son,  one  being  the  tenant  for   life  and  the 


oAer  the  tenant  in  tail  in  remainder,  enter  into  a  mortgage  and 
£  W T,  *    r^  "-WprbteJ.  U  'must  clearly  1  e  considered 


receive  the  money  jointly,  and  there  is  no  evidence  of  the° 

in  law  twe-rme'T  **8aW,toPri*l*l-fc  'must  clearly  le  considered 
law  that  it  was  reeved  by  them  in  respect  of  their  different 
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interests.    I  should,  therefore,  conceive  that  the  father  taking  upon     Harbison 

himself,  as  he  was  bound  to  do,  the  payment  of  the  interest  of  the       b*>und. 

whole  of  the  charge  during  the  lifetime  of  the  eldest  son,  would 

take  such  a  portion  of  the  money  raised  as  would  represent  his  life 

interest  with  that  burthen,  and  the  son  would  take  that  which  would 

represent  his  interest  to  take  effect  after  the  father's  death.    In  that 

way  the  son  gets,  in  point  of  fact,  the  whole  benefit  of  the  charge, 

and  when  the  estate  falls  into  possession,  and  the  charge  actually 

comes  upon  him,  it  cannot  be  asserted  in  a  court  of  justice  that 

he  has  the   estate  burthened   beyond  the  benefit  which  he  has 

received.     The  charge  was  created  by  himself,  and  he  has  had  the 

full  1>enefit  of  it.     Thus,  therefore,  if  by  a  settlement  estate  A.  is 

given  subject  to  a  life  estate  in  the  father  to  the  first  son,  and 

estate  B.  is  in  like  manner  given  to  the  second  son,  with  a  proviso 

that  if  estate  A.  shall  come  to  the  second  son  then  estate  B.  shall 

go  over  to  the  third  son ;  and  if  the  second  son,  having  become 

entitled  t  >  the  first  estate,  living  the  father  chooses  to  anticipate 

part  of  it,  can  it  be  said  that,  according  to  the  intention,  the  son 

has  not  come  into  the  actual  possession  of  the  property  in  the  way 

the  settlor   intended.     Such  an  'anticipation   cannot   prevent  the 

operation   of   the   proviso:  the  son  may,  by  the  concurrence    or 

indulgence  of  his  father,  have  got  a  benefit  not  within  the  exact 

terms  of  the  settlement,  but  no  charge  has  been  thrown  upon  the 

property  against  the  son.     The  argument  is,  that  the  act  done  is 

against  the  settlement ;  but,  on  the  contrary,  I  consider  that  the  act 

is  done  under  the  settlement,  in  pursuance  of  the  settlement,  and 

consistently  with  the  settlement :  it  gives  to  the  son  by  anticipation 

a  benefit  which,  without  the  concurrence  of  the  father,  he  never 

could  have  obtained,  but  it  throws  no  charge  upon  the  estate  which 

*the  son  himself  did  not  create.    If  he  had  created  the  charge  the       [  *206  ] 

moment  after  he  came  into  possession  on  his  father's  death,  it 

would  not  have  affected  the  proviso,  because  the  estate  would  then 

have  gone  over;  and  the   circumstance   of  his  creating  it  in  his 

father's   lifetime  can  be  no    hindrance   to    the   operation   of   the 

proviso. 

It  appears,  therefore,  to  me,  on  a  very  full  consideration  of  the 
case,  and  without  meaning  to  break  in  upon  any  rule  of  law  as 
regards  the  rights  of  the  parties  over  the  first  estate,  that  no  act 
has  l>een  done  to  take  the  estate  out  of  the  settlement.  I  am  of 
opinion  that  the  son  has  anticipated  part  of  that  which  he  ought 
regularly  to  have  waited  for  until  the  father's  death,  but  that  he 
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Harrison  takes  only  subject  to  his  own  charge,  and  that  he  has,  therefore,  every 
RouKifc  benefit  which  ever  was  intended  for  him  by  the  author  of  the  proviso. 
But  there  is  another  circumstance  in  this  case,  to  which  we  may 
have  regard  in  reference  to  the  mortgage  in  question.  Was  it  the 
intention  of  the  father  and  son  to  take  the  estate  out  of  settlement 
and  to  defeat  the  limitation  over.  If  they  had  intended  to  defeat 
the  limitation,  they  could  have  done  so  by  suffering  a  recovery  of 
the  Overhall  estate :  they,  however,  do  not  act  thus.  In  the  first 
place,  an  anxious  intention  is  displayed,  as  I  have  already  noticed, 
to  prevent  the  deed  of  recovery  from  operating  beyond  the  father's 
life  estate;  and  then  the  father  believing,  erroneously  no  doubt, 
that  the  estate  had  already  shifted,  joined  with  a  third  son  in 
suffering  a  recovery  of  the  Overhall  estate,  and  resettling  that  estate 
to  other  uses.  The  father,  therefore,  clearly  never  would  have  joined 
in  any  act  as  regards  the  Copford  Hall  estate  which  he  believed 
would  have  prevented  the  operation  of  this  proviso,  for  the  father's 
I  *207  ]  every  act  shows  that  he  intended  to  leave  that  *proviso  operative, 
and  he  believed  to  the  moment  of  his  death  that  it  was  operative. 
If,  therefore,  the  rule  of  law  had  compelled  me  to  decide  with  the 
appellant,  I  must  necessarily  have  subverted  every  intention  which  the 
father  himself  ever  had  with  regard  to  this  property,  and  every  notion 
he  ever  entertained  with  regard  to  the  effect  of  the  act  he  had  done. 
With  respect  to  the  cases  to  which  reference  has  been  made,  I 
think  there  is  no  difficulty.  I  intend  to  say  nothing,  and  I  do  not 
entertain  any  opinion,  adverse  to  Fazakerly  v.  Ford  (*),  which  I 
think  was  rightly  decided.  The  case  also  before  Vice-Chancellor 
Wigram  appears  to  me  to  be  right,  and  that  where  an  estate  has 
actually  gone  out  of  the  settlement,  although  it  comes  back  to  the 
party  to  whom  it  was  given,  it  does  not  come  in  the  manner  in 
which  it  was  intended.  When  the  estate  is  once  fairly  taken  out 
of  the  settlement,  whether  it  comes  back  or  not  is  not  the  question, 
but  the  question  is,  whether  in  coming  back  it  goes  in  the  mode  in 
which  it  wafi  to  go  according  to  the  terms  of  the  settlement. 

I  must,  therefore,  disallow  the  present  appeal;  but,  notwithstand- 
ing the  decision  of  the  Court  below  and  the  Court  of  Common  Pleas, 
I  think  the  point  is  one  of  so  much  nicety  and  difficulty  that  I  shall 
not  give  costs. 

His  Lordship's  attention  was  then  called  to  the  following  point 
which  had  not  been  dealt  with  by  the  Vice-Chancellor. 

(1)  33  E.  R  129  (4  Sim.  390). 
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It  appeared  that,  during  the  lifetime  of  the  father  and  of  the  first     Harrison 
son,  a  part  of  the  Copford  Hall  estate  had  been  *sold,  and  the  pro-       round. 
ceeds  of  the  sale  applied  in  purchasing  the  land-tax  of  both  that      [  *208  ] 
and  the  Overhall  estate.     The  Overhall  estate  having,  under  the 
decision  just  pronounced,  passed  from  the  plaintiff  the  second  son, 
the  plaintiff  claimed  to  be  entitled  to  have  a  charge  on  the  Overhall 
estate  for  the  proportion  of  the  money  raised  which   had   been 
applied  in  the  purchase  of  the  land-tax  of  that  estate. 

The  counsel  for  the  different  parties  having  addressed  the  Court, 

The  Lord  Chancellor,  after  observing  that  the  facts  did  not  seem 
to  be  very  distinctly  ascertained,  said  :  It  appears,  as  I  understand 
it,  that  at  one  time,  the  same  person  being  tenant  in  tail  of  both 
estates,  the  land-tax  upon  both  estates  was  redeemed  with  money 
produced  by  the  sale  of  one  of  them  ;  and  the  question  is,  whether 
there  should  be  any  apportionment  of  that  money  after  that  time. 
If  the  effect  was  redemption,  which  I  apprehend  it  was,  I  should 
think  it  quite  clear  that  there  could  be  no  apportionment,  and  I  do 
not  see  how  the  plaintiff  could  have  any  equity.  The  same  person 
being  tenant  in  tail  of  the  two  estates,  and  therefore  entitled  to  hold 
them  as  they  were,  uncharged  with  the  money,  I  do  not  think  that 
on  one  estate  afterwards  going  over  in  a  different  way,  there  could 
be  any  equity  to  follow  the  money,  so  as  to  bring  it  back  into  the 

settlement. 

» 

DYKE   v.  KENDALL.  isss. 

(2  D.  M.  &  G.  209—220;  S.  C.  21  L.  J.  Ch.  90o  ;  16  Jur.  939.)  JulyJ^  27. 

[Under  the  old  law  of  dower  a  bond  given  by  the  intended  husband  to  trustees 
on  marriage  for  2, (KM)/,  for  providing  a  competent  jointure  for  the  intended  wife 
operated  as  a  bar  to  any  claim  by  her  to  dower  out  of  her  husbnnd's  land  even 
though  the  bond  remained  unsatisfied  at  the  death  of  the  husband.  Her  accept- 
ance of  the  bond  operated  in  equity  &s  a  complete  release  of  the  laud  from  dower. 
-O.  A.  S.] 

YEATMAN   v.  MOU8LEY.  m*. 

(2  D.  M.  &  G.  220—221.)  JWJO. 

[Obsolete  practice.] 


ATKINSON   v.  PARKER.  1*52. 

(2  D.  M.  &  O.  221-222.)  A**20. 


[Obsolete  practice.] 
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1851. 
Aov.  12. 


Ex  parte  MARTHA  CHEETHAM. 

(2  D.  M.  &  G.  223—224.) 

In  a  case  in  which,  under  the  Baukrupt  Law  Consolidation  Act,  the 
Commissioner  had  jurisdiction  to  make  an  order,  the  Couiit  declined 
interfering  in  the  first  instance. 

[Obsolete  procedure  in  bankruptcy.] 


1852. 
May  7. 

Knight 

Bbuce, 

Lord 

Ckanwohth, 

L.JJ. 

I  225] 


[*226] 


Ex  parte  HENRY  MARTYN. 

(2  D.  M.  &  G.  225-228  ;  S.  C.  21  L.  J.  Bk.  4u\) 

Where  a  case  is  established  of  a  trader  having  bought  goods  on  credit, 
with  the  intent  of  raising  money  by  pledging  them,  the  Court  will  vi>it 
such  conduct  with  the  utmost  severity  ;  and  the  circumstance  of  goods 
which  had  been  purchased  on  credit  having  been  pledged  the  uext  day  by 
the  bankrupts  is  one  open  to  suspicion. 

Where,  however,  that  circumstance  was  explained  by  uncontradicted 
evidence,  showing  that  the  goods  had  been  purchased  in  tho  ordinary 
course  of  business,  and  had  been  pledged  by  reason  of  a  sudden  pressure 
requiring  money  to  be  raised  forthwith,  the  Coukt  allowed  the  bankrupts' 
certificates. 

This  was  an  appeal  from  the  refusal  by  the  Commissioner  of  the 
appellants'  certificate  of  conformity.  The  bankrupts  had  carried  on 
business  as  woollendrapers  111  partnership  in  Aldgate  High  Street, 
from  the  year  1889.  On  the  18th  of  September,  1851,  they  were 
found  bankrupts. 

On  the  2nd  of  March,  1852,  their  application  for  their  certificates 
came  on  to  be  heard,  and  the  Commissioner  refused  to  grant  to 
either  bankrupt  a  certificate  or  protection,  on  the  grounds  that 
their  books  had  not  been  properly  kept ;  that  they  had  contracted 
debts  fraudulently,  by  purchasing  goods  on  credit  for  the  purpose 
of  raising  money  by  pledging  them  ;  and  that  they  had  continued 
trading  after  they  were  hopelessly  insolvent. 

The  bankrupt,  Henry  Martyn,  appealed  from  this  decision* 

Mr.  Sivanston  and  Mr.  Roxburgh  were  for  the  appellant. 
Mr.  Holt  and  Mr.  Baylcy,  for  the  assignees. 

The  Lord  Justice  Knight  Bruce: 

The  question  is,  whether  there  has  been  established  *against  the 
petitioner  fraudulent  conduct,  or  any  course  or  act  beyond  impru- 
dence or  unskilfulness. 

Where  a  case  of  fraudulent  conduct  is  brought  home  to  a  man 
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and  especially  to  a  man  in  trade,  the  general  interests  of  justice  and      Ex  parte 
of  mankind  (which  are  the  same  thing)  require  that  it  should  be 
dealt  with  severely. 

The  alleged  instances  of  such  conduct  urged  on  behalf  of  the 
assignees  are  these :  First,  entries  withheld  from  the  books  of  the 
firm,  not  only  with  irregularity,  but  with  bad  intent.  As  to  this 
part  of  the  case,  the  defence  relied  upon  is,  that  the  petitioner  did 
not  keep  the  books,  but  that  they  were  kept  by  his  elder  brother, 
who  was  eight  years  older  than  himself,  and  was  a  partner  in  the 
business,  and  that  the  petitioner  was  only  twenty  years  of  age  when 
he  commenced  business.  I  do  not  find  anything  in  the  books,  or  in 
the  evidence  connected  with  the  books,  to  satisfy  me  that  there  has 
been  any  fraudulent  omission.  It  is  true  that  the  entries  which 
relate  to  the  exorbitant  and  oppressive  interest  paid  by  the 
partners  for  such  loans  of  money  as  they  required  are  made  in  a 
general  way,  without  dates  or  particulars.  It  would  have  been 
better  had  it  been  otherwise;  but  upon  the  evidence  I  cannot 
ascribe  this  to  fraud  or  bad  intention. 

Next,  it  is  said  that  the  bankrupts  omitted  to  enter  the  sums 
which  they  owed  for  the  goods  supplied  to  them  when  they  began 
business,  as  capital.  This  omission  also,  I  think,  cannot  be 
attributed  to  wrong  intention. 

The  third  alleged  ground  is  a  very  serious  one ;  and,  had  the 
case  as  alleged  been  established  against  the  petitioner,  no  amount 
of  severity  which  the  Court  could  *inflict  would  perhaps  have  been  [  *227  ] 
too  great  a  punishment  for  it,  namely,  the  offence  of  buying  goods 
on  credit  with  the  view  and  intention  not  of  employing  them  in 
trade,  but  of  pledging  them.  The  time  of  the  pledge  in  this  case 
was  so  near  the  time  of  purchase  as  very  reasonably  and  strongly 
to  create  suspicion.  But  there  is,  on  this  point,  evidence  before 
us  which  was  not  before  the  learned  Commissioner.  Upon  the 
affidavit  of  the  shopman,  whom  the  assignees  have  not  desired  to 
examine  orally,  it  is  impossible  not  to  believe  that  the  goods  were 
bought  not  for  the  purpose  of  being  pledged,  but  in  the  ordinary 
course  of  trade.  The  selection  of  goods  so  recently  bought  as  those 
to  be  pledged  is  explained  by  the  foreman  as  arising  from  the  con- 
venience of  their  being  ready  packed  and  labelled.  It  appears  that 
in  one  instance  the  tradesman  who  supplied  the  goods  wished  the 
bankrupts  to  take  more,  and  that  they  refused,  because  they  were 
not  wanted  for  the  purpose  of  business.  The  case,  as  it  now 
appears  on  the  evidence,  is  that  there  was   a  sudden   pressure, 
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[   *228  J 


rendering  it  necessary,  in  the  view  of  the  bankrupts,  to  resort  to 
pledging  goods  to  a  person  who  had  supplied  them  with  money  before 
the  goods  were  sold. 

There  remains  only  this  point,  that  the  bankrupts  have  been  in 
difficulties  for  a  considerable  time,  which  the  younger  brother  ought 
to  have  known  ;  but  lie  states  that  he  did  not  keep  the  books,  and 
was  unaware  of  the  state  of  the  case,  and  I  see  no  reason  to  dis- 
believe him. 

Considering  the  age  of  the  petitioner,  which  was  twenty  years  only 
when  he  began  business,  and  that  he  has  been  without  protection 
since  last  February,  I  think  that  substantial  justice  will  be  done  by 
granting  a  certificate  *of  the  second  class,  to  be  dated  eight  months 
from  the  date  of  the  adjudication. 


Thb  Lord  Justice  Lord  Cranworth: 

I  think  it  unnecessary  for  me  to  say  anything  except  this,  that  it 
must  not  be  thought  that  we  dissent  from  the  general  opinion  of  the 
learned  Commissioner,  that  the  conduct  of  bankrupts  ought  to  be 
visited  with  the  utmost  severity  when  they  have  been  trading  with 
fraudulent  intention,  as  in  purchasing  goods  on  credit  for  the  pur- 
pose of  pledging  them.  I  do  not  think  this  a  case  where  there  has 
been  a  fraudulent  intention  ;  and  I  entirely  concur  in  the  judgment 
which  has  been  given. 


1862. 

May  28. 

Knight 

Bruce, 

Lord 

Cranworth, 

L.JJ. 

[228] 


Ex  parte  KENNEDY  and  Others  (1). 
Jn  re  JOHN  ENTWISLE. 

(2  D.  M.  &  G.  228—234.) 

Where  there  was  joint  estate  to  the  amount  of  13/. :  Held,  that  the  joint 
creditors  could  not  receive  dividends  from  the  separate  estate  until  all  the 
separate  creditors  were  paid  in  full,  although  it  did  not  appear  that  after 
payment  of  costs  any  part  of  the  13/.  would  remain  for  distribution. 

This  was  the  appeal  of  joint  creditors  of  a  firm,  in  which  the 
bankrupt  had  been  a  partner,  against  the  decision  of  Mr.  Commis- 
sioner Skirrow,  refusing  to  permit  the  appellants  to  receive  dividends 
out  of  the  separate  estate,  before  the  separate  creditors  had  been 
paid  in  full. 

The  bankrupt  had  been  in  partnership  up  to  the  30th  of 
September,  1851,  with  one  Isaac  Orrell,  but  the  partnership  was 
dissolved  as  from  that  day  by  notice  of  dissolution,  dated  the  1st  of 

(1)  In  re  Budgett  [1894]  2  Ch.  557  ;  63  L.  J.  Ch.  847,  71  L.  T.  72,  42  W.  11. 
551, 
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October,  1851,  and  gazetted  on  the  7th  of  October.    A  bond  was      Ex  parte 
then  given  by  the  bankrupt,  dated  the  1st  of  October,  to  Isaac  Orrell,     Kknntcdy- 
conditioned  for  payment  of  6072.  on  demand.     On  the  dissolution  of 
the  partnership  there  was  no  written  contract,  *but,  according  to  the       [  *229  ] 
arrangement  then  made,  the  sole  possession  of  all  the  partnership 
property  was  delivered  to  the  bankrupt,  who  had  the  sole  ownership 
of  it  afterwards,  and  continued  the  business  on  his  own  account,  and 
in  his  own  name,  on  the  terms  of  paying  all  the  partnership  debts. 

The  bankrupt  continued  the  separate  trading  until  the  18th  of 
November,  1851,  when  the  petition  on  which  the  adjudication 
was  made  was  filed  against  him  by  one  of  his  separate  creditors, 
upon  a  declaration  of  insolvency.  Afterwards  Orrell  became 
bankrupt. 

Evidence  was  adduced  by  which  the  Commissioner  held  it  to  be 
proved  that  there  was  joint  estate  in  hand  for  distribution  amongst 
the  joint  creditors,  to  the  amount  of  182.  4#.  5d.,  consisting  of  book 
debts  which  had  been  collected  by  the  official  assignee,  and  he 
therefore  held,  that  the  joint  creditors  were  not  entitled  to  be 
admitted  to  receive  dividends  upon  the  separate  estate  of  Entwisle, 
until  his  separate  creditors  had  been  paid. 

Mr.  Swanston  and  Mr.  Dickinson,  for  the  appellants  : 

In  order  to  exclude  the  rights  of  joint  creditors  to  receive  dividends 
from  the  separate  estate,  there  must  be  a  joint  estate  to  some 
extent  available  for  the  purposes  of  a  dividend.  In  this  case  the 
joint  estate  would  be  exhausted  by  costs,  the  portion  of  which 
payable  out  of  the  joint  estate  would  no  doubt  exceed  131.  In 
Ex  parte  Hill  (i),  Lord  Eldon  said:  "Joint  effects  mean  such  as 
are  under  the  administration  of  assignees  to  distribute,  not  as  in 
this  case,  where  the  only  joint  effects  were  those  pledged  to  the 
petitioners  to  more  than  the  amount."  And  in  Ex  parte  Peake  (2), 
Lord  Eldon  said,  that  if  the  joint  property  *were  such  that  any  [  *2S0  ] 
attempt  to  realize  it  would  be  desperate,  that  would  not  exclude 
the  joint  creditors  from  receiving  dividends  out  of  the  separate 
estate. 

Mr.  Bacon  and  Mr.  Smythe  were  for  the  separate  creditors. 

Mr.  Aspland,  for  the  assignees. 

The  Lord  Justice  Knight  Bruce  referred  to  an  unreported  case 

(l)  2  Bos.  &  P.  N.  B.  191.  (2)  2  Rose,  54. 
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Ex  parte 
Kennedy. 

[  *231  ] 
|  *232  ] 

[*233] 


of  Ex  parte  Clay,  decided  by  Lord  Eldon,  in  1808,  and  mentioned 
in  Christian's  Bankrupt  Law.  *His  Lordship  requested  the 
Registrar  to  look  at  the  entry  of  this  case  in  the  Secretary's  book, 
and  unless  the  petitioner's  *counsel  should  think  it  worth  while, 
after  referring  to  the  entry,  to  have  the  principal  case  mentioned 
again,  it  *it  was  ordered,  that  the  petition  should  be  dismissed, 
and  that  the  petitioners  should  pay  the  costs  of  the  opposing 
creditors,  Messrs.  Walker;  and  the  assignees'  costs  should  come 
out  of  the  estate. 

The  case  was  not  mentioned  again. 


1852. 

June  4,  5,  7, 

8,9,  10. 

Knight 

Bruck, 

Lord 

C  BAN  WORTH, 
L.JJ. 
[234] 


[235] 


[  237  ] 


Ex  parte  RUFFORD(l). 

(2  D.  M.  &  G.  234—246 ;  S.  C.  21  L.  J.  Bk.  32  ;  19  L.  T.  O.  S.  279.) 

"Where  bankers  continued  to  trade  for  two  years  after  they  were  hopelessly 
insolvent :  Held,  that  their  certificates  had  been  properly  refused ;  but  by 
the  consent  of  the  assignees  and  of  the  creditors  opposing  the  certificate, 
protection  was  granted  to  them. 

These  were  the  appeals  of  two  of  the  bankrupts  from  the  refusal 
of  their  certificates  of  conformity. 

Sir  W.  P.  Wood,  Mr.  Atherton,  and  Mr.  Renshaic  were  for  the 
appellants. 

Mr.  Swamton  and  Mr.  Htiddlestone  were  for  the  assignees. 
Mr.  Bacon,  for  opposing  creditors. 

[Having  regard  to  the  alteration  in  the  law  of  bankruptcy 
upon  this  point,  it  is  thought  sufficient  to  retain  the  following 
passages  from  the  judgments  of  the  Lords  Justices  :] 

The  Lobd  Justice  Lord  Cranworth: 

*  *  Upon  the  evidence  does  it  appear  that  these  bankers 
carry  on  the  business  of  banking,  after  a  time  when  they  knew 
it  to  be  impossible  but  that  ultimate  insolvency  and  ruin  must  be 
the  consequence  of  their  continuing  to  trade  ? 

Now  it  appears,  that,  at  the  time  of  bankruptcy,  there  were 
assets  to  pay  the  debts  of  the  Stourbridge  Bank,  to  the  extent, 
(not  to  speak  very  nicely,)  of  about  4s.  or  4*.  6d.  in  the  pound, 

(1)  Under  the  Bankruptcy  Acts,  knowing  himself  to  be  insolvent  19  a 
1883  and  1890,  the  fact  that  a  bank-  ground  for  refusing  or  suspending  bis 
rupt   has    continued    to    trade    after      discharge.— O.  A.  S. 
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and  assets  to  pay  the  debts  of  the  Bromsgrove  Bank,  to  a  much  Kx  parte 
less  amount ;  I  think  it  is  said  1*.  in  the  pound.  I  am  speaking  UFF0RD« 
of  what  would  be  the  assets  if  it  were  not  for  the  costs  of  the 
bankruptcy.  Deducting  the  costs  of  the  bankruptcy  there  is  only 
about  2*.  6d.  in  the  pound  for  the  Stourbridge  Bank,  and  less  than 
1*.  for  the  other.  The  latter  may  not  be  a  true  way  of  estimating 
the  amount,  because  we  ought  perhaps  to  consider  what  the  assets 
are  which  the  parties  *might  look  to,  and  fairly  consider  applicable  [  *238  ] 
to  the  payment  of  their  debts.  But  one  cannot  but  see,  looking  at 
it  in  the  most  favourable  light,  that  if  bankers  continue  to  receive 
money  as  deposits,  knowing  (as  I  think  it  is  plain  upon  the 
evidence  that  both  these  appellants  did  know)  that  when  the 
business  was  wound  up,  there  would  not  be  more  than  5*.  in  the 
pound,  that  is  a  trading  utterly  unjustifiable  and  utterly  unreason- 
able. That  was  the  state  of  the  assets  at  the  time  when  the 
bankruptcy  took  place.  There  is,  it  seems,  no  reason  to  suppose 
that  there  was  any  material  difference  between  the  state  of  the 
assets  in  June,  1851,  when  the  bankruptcy  took  place,  and  theii- 
state  in  the  latter  part  of  1849. 

What  was  the  state  of  the  knowledge  of  the  bankers  as  to  these 
assets?  Why,  there  is  abundant  evidence  to  show  that  the  real 
truth  of  the  case  was  perfectly  manifest  to  the  minds  of  both  these 
gentlemen. 

[His  Lordship  here  referred  to  the  evidence  upon  this  point, 
and  in  particular  to  an  investigation  of  the  affairs  of  the  Bank  in 
October,  1849,  by  a  Mr.  Wragge  on  behalf  of  Messrs.  Glyn  &  Co., 
and  upon  that  point  he  observed :] 

At  that  time  Mr.  Wragge  looked  into  the  affairs,  and  the  state  of  the  [  240  ] 
affairs  was.  that  there  were  about  225,0002.  at  Stourbridge,  with  only 
the  means  of  paying  from  4*.  to  5*.  in  the  pound,  and  a  sum  of  about 
227,000/.  at  Bromsgrove,  with  not  the  means  of  paying  more  than  1*. 
in  the  pound.  That  was  the  state  of  things  at  the  end  of  1849.  What 
do  they  do  ?  Whether  the  name  of  fraud  is  to  be  given  to  their 
conduct  or  not  I  do  not  stop  to  inquire.  They  must,  however, 
thenceforth  have  known  that  every  pound  of  deposit  which  they 
received  from  poor  people  in  the  neighbourhood,  or  rich  people, 
was  a  receipt  of  money,  which  they  were  taking  in  order  to  apply 
it  to  paying  somebody  else,  with  the  perfect  knowledge  that  if 
everybody  chose  to  insist  upon  his  own,  not  only  there  were  not 
the  means  of  paying  it  immediately  off  (for  that  might  be  the  case 
with  a  perfectly  solvent  Bank),  but  that  there  was  not  the  remotest 
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Ex  parte      hope,  that  when  their  affairs  were  wound  up,  there  would  be  the 
ijufford.     means  0f  paying  anything  like  20*.  in  the  pound. 

I  do  not  wish  to  characterize  harshly  this  course  of  conduct,  but 
I  must  say  that,  continued  as  it  was  for  a  considerable  time  more 
than  a  year  and  a  half,  it  is  such  as  disentitles  a  trader  to  the 
benefit  of  a  certificate. 

[Upon  the  question  of  protection,  his  Lordship  said:] 
[  212  ]  As  to  the  suggestion  respecting  protection,  the  assignees  have 

said  that  they  make  no  objection  to  it,  as  far  as  such  protection  can 
be  given  and  be  available.  I  am  of  opinion  that  we  can  only  give 
it  on  their  consent.  To  the  extent  to  which  they  consent,  we  can 
have  no  difficulty,  and  shall  be  glad  if  it  can  be  made  available. 
It  is  not  necessary  for  us  to  discuss  how  far  it  can  be  made  available. 
It  clearly  would  be  available  to  the  extent  of  any  judgment  to  be 
[  *243  ]  obtained  under  the  statute ;  *and  therefore  to  that  extent  it 
would  operate.  Whether  it  would  operate  on  creditors  not  coming 
in  by  the  statute,  but  under  the  common  law  right,  seeking  to  take 
the  bankrupts  in  execution,  is  a  matter  which  we  do  not  speculate 
upon. 

Our  judgment,  therefore,  must  be,  simply  to  dismiss  this  appeal, 
qualifying  the  order  in  the  way  consented  to  by  the  assignees  and 
the  opposing  creditors,  namely,  that  the  appellants  shall  have 
protection  so  far  as  their  persons  are  concerned. 

The  Lord  Justice   Knioht   Bruce    [concurred    entirely  in    the 
same  conclusion  as  to  the  conduct  of  the  petitioners,  saying]  : 

[  244 1  I  conceive  that  upon  the  actual  evidence  a  reasonable  man  can 

only  say  that  they  were,  in  the  autumn  of  1849,  thoroughly  aware 
that  the  state  of  their  assets  was  then  such  as  that  no  word  could 
represent  it  but  insolvency. 

Still  there  might  have  been,  if  I  may  use  such  an  expression,  a 
temporary  insolvency,  there  might  have  been  an  immediate  and 
instant  deficiency  in  their  assets  as  compared  with  the  amount  of 
their  debts,   but  there  might  have  been  a  reasonable  hope  of 

[  *245  ]  improvement, — *  there  might  have  been  a  reasonable  hope  of  addition 
to  their  possessions, — there  might  have  been  a  reasonable  hope  of 
assistance  from  friendly  quarters  which  might  have  rendered  them, 
if  not  justifiable,  at  least  excusable,  in  continuing  to  transact 
business.  I  have  looked  in  vain  also  for  a  favourable  answer  to 
that  question,  not  only  in  the  statements  of  the  bankrupts  them* 
selves,  but  in  the  other  evidence.     I  am  convinced,  not  only  that 
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as  reasonable  men  they  could  not  have  considered,  but  that  in  point      Ex  parte 
of  fact  they  did  not  consider,  their  situation  as  one  of  hope,  as  one     '  DFF0Blt 
affording  any  reasonable  chance  of  surmounting  their  difficulties. 

This,  then,  was  their  state  in  1849.  They  continued  to  carry  on 
business,  to  issue  notes  payable  to  bearer  on  demand,  and  to 
receive  deposits  both  from  rich  and  poor,  during  the  whole  interval 
between  that  time,  and,  as  I  have  stated,  the  month  of  June,  1851. 
Then  it  has  to  be  asked,  Did  their  position,  during  any  period  of 
the  interval  improve?  The  answer  is,  No;  an  answer  which 
includes  this,  that  they  were,  during  the  whole  of  that  period, 
deeply  insolvent.  Had  they  any  reason  to  believe, — did  they 
believe, — that  during  any  part  of  the  interval  their  position 
improved  ?  Unfortunately  this  question  must  also  be  answered  in 
tbe  negative;  and,  upon  that  gentler  estimate  of  their  conduct 
which  every  man  would  wish  to  make,  it  may  perhaps  be  attributed 
to  weakness,  to  the  fear  of  what  may  be  called, — without  intending 
to  use  the  term  in  a  harsh  sense, — exposure.  It  may  be  attributed 
to  that  unwillingness  to  look  into  what  is  disagreeable  or  painful, 
which  all  men  more  or  less  feel.  It  is  not  necessary  to  charac- 
terize such  a  state  of  mind,  or  of  action,  by  harsh  words.  Who  in 
success  and  prosperity  will  venture  to  say  what  might  have  been 
his  conduct,  or  what  may  be  hereafter  his  conduct,  under  similar 
circumstances  ?  Let  him  that  thinketh  he  *standeth  take  heed  [  *246  ] 
lest  he  fall.  But  here  the  interests  of  society  must  preclude  the 
influences  of  charity  and  self-distrust;  the  interests  of  society 
require  that,  for  the  purpose  at  least  of  administering  civil  justice, 
the  matter  must  be  dealt  with  as  if  these  gentlemen  had  intended 
that  which  has  been  the  effect  of  their  conduct 

With  unwillingness,  therefore,  but  with  a  conviction  that  I  am 
doing  what  is  right,  I  concur  entirely  in  the  conclusion  that  has 
been  stated.  We  accept  readily  the  consent  of  the  opponents  of 
this  petition  to  the  grant  of  protection,  which  we  hope  may  be 
effectual ;  but  if  it  is  not  effectual,  that  matter  must  be  dealt  with 
hereafter,  as  it  may  be. 
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1862.  Ex  paete  ANTONINE  DUFAUR. 

JWy  8, 10.  (2  D-  M-  &  G-  246-254.) 

A  partner  in  a  firm  of  two  solicitors  received  monies  belonging  to  the 
sister  of  the  other,  for  the  purpose  of  investment,  and  in  a  few  instances 
without  any  specific  security  having  been  arranged.  The  usual  charges  of 
an  attorney  or  solicitor  were  alone  made  upon  the  transactions :  Held,  that 
this  did  not  amount  to  trading  as  a  scrivener. 

Uncontradicted  general  evidence  of  a  course  of  dealing  amounting  to 
scrivening  is  sufficient  to  warrant  an  adjudication  without  proof  of  specific 
acts. 

[In  this  case  a  bankrupt  appealed  from  his  adjudication,  and  was  examined 
upon  his  own  application  to  prove  that  he  was  not  a  trader.  The  case  is  referred 
to  in  In  re  X.  Y.  [1902]  1  K.  B.  98,  103,  71  L.  J.  K  B.  102,  85  L.  T.  564,  C.  A., 
by  Vaughan  Williams,  L.  J.,  who  observed  that  the  bankrupt  was  examined 
on  his  own  application,  so  it  really  comes  to  nothing.] 


r,18?,2-  .  Ex  paste  THOMAS  STEPHEN  CURTIES. 

July  17, 21, 

32-  (2  D.  M.  &  G.  255—262 ;  S.  C.  21  L.  J.  Bk.  53.) 

Where  a  bankrupt,  who  stopped  payment  on  a  Monday,  had  on  the 
previous  Saturday  made  purchases  of  goods :  Held,  that  upon  his  applica- 
tion for  his  certificate,  it  was  incumbent  upon  him  satisfactorily  to  explain 
the  circumstance ;  and,  upon  his  giving  an  explanation  which  was  incredible; 
and  upon  it  appearing  that  he  had  twice  before  compounded  with  his  credi- 
tors, and  on  this  occasion  wished  to  effect  a  third  composition  for  1 1*.  in 
the  pound,  his  assets  being  sufficient  to  pay  12s.  in  the  pound ;  and  upon 
it  further  appearing  that  he  had  made  fictitious  entries  in  his  books :  Held, 
that  his  certificate  had  been  properly  refused. 

[Under  the  Bankruptcy  Act,  1890,  s.  8  (3),  there  are  various  sub-sections 
which  would  now  make  it  a  matter  of  course  to  refuse  or  suspend  a  bankrupt's 
discharge  under  circumstances  resembling  those  set  forth  in  the  head-note.] 


1852. 
July  24. 

Knight 


Ex  parte   GEOEGE  STANER(I). 
In  re  GEORGE  STANER.,  a  Bankrupt. 


Bruce,        (2  D.  M.  &  G.  263—271 ;  S.  C.  21  L.  J.  Bk.  256 ;  16  Jur.  1 12i ;  19  L.  T.  O.  S.  33  i.) 

Cranwobth,  Misconduct  as  a  trader  before  the  12  &  13  Vict  c.  106,  came  into  opera- 

L.JJ.  tion  might  be  properly  regarded  upon  an  application  for  a  certificate  under 

[  263  ]  that  Act. 

This  was  the  appeal  of  a  bankrupt  from  the  refusal  of  his  certificate 
by  Mr.  Commissioner  Holroyd.  The  bankrupt  carried  on  business 
at  Margate  as  a  baker.  On  the  hearing  of  his  application  for  his 
certificate,  an  opposing  creditor  named  Jay  stated  that  the  bankrupt 
obtained  450/.  from  him  on  pretence  that  it  was  to  be  laid  out  on 

^(1)  Ex  parte  Saltunan  (1885)  U  Q.  B.  1>.  9J6,  64  L.  J.  Q.  B.  238,  52  JL.  T. 
3*8. 
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mortgage,  whereas  in  truth  no  mortgage  had  ever  been  in  contem-      Ex  parte 
plation.     The  bankrupt  had  also  borrowed  a  sum  of  200/.  from  a 
Mrs.  Fife  under  similar  circumstances.     [The  judgment  of  the 
Lord  Justice  Lord  Cranworth  does  not  refer  to  the  question  of  law 
stated  in  the  head-note  for  which  this  case  is  retained.] 

Mr.  Cooke,  in  support  of  the  appeal : 

The  transactions  in  question  took  place  before  the  new  statute 
came  into  operation.  There  are  no  words  in  the  Act  directing  that 
it  shall  operate  retrospectively,  so  as  to  render  a  past  act  an  offence 
within  the  meaning  of  the  256th  section.  Independently  of  these 
considerations,  the  fraud  is  altogether  displaced  by  the  evidence  in 
the  case. 

Mr.  Jay  and  a  daughter  of  Mrs.  Fife  were  examined  before  the 
Court  orally,  as  was  also  the  bankrupt. 

Mr.  Bacon  and  Mr.  Bagley,  for  the  opposing  creditors,  and  [ 2**  ] 

Mr.  J.  T.  Woodt  for  the  assignees,  were  not  called  upon. 

'  The  Lord  Justice  Lord  Cranworth  [after  stating  the  facts  and 
discussing  the  evidence,  said] : 

I  have  no  hesitation  in  saying  that,  in  my  opinion,  the  bankrupt       t 267  ] 
has  told  a  deliberate  and  intentional  falsehood,  and  that  on  that 
ground  alone  the  certificate  has  been  most  properly  refused  him. 

The  Lord  Justice  Knight  Bruce: 

The  agreement  of  Lord  Cranworth  with  the  decision  of  the 
learned  Commissioner,  would  be  an  affirmance  of  it,  whatever 
might  be  my  own  opinion.  I  think  it  right,  however,  not  to 
abstain  from  stating  what  my  opinion  is.  First,  as  to  the  law.  It 
has  been  suggested,  by  Mr.  Cooke,  that  even  if  the  case  set  up  by 
the  opposing  creditors  were  made  out,  it  does  not  fall  within  the 
256th  section  of  the  Bankrupt  Act  of  1849,  because  the  particular 
facts  occurred  before  that  statute.  For  this  no  decision  was  cited ; 
and  considering  the  learning  and  experience  of  Mr.  Cooke,  I  think 
I  may  take  it  that  none  exists ;  and  I  state  my  opinion  to  be,  that 
if  this  case  comes  otherwise  within  the  Act  of  Parliament,  it  is  not 
the  less  so  because  the  conduct  complained  of  took  place  before  the 
passing  of  the  statute. 

Another  observation  made  was,  that  the  debt  was  not  fraudu- 
lently contracted  by  the  bankrupt  in  his  trade,  *and  that,  therefore,       t  *268  ] 
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Ex  parte      it  was  not  conduct  in  a  trader  within  the  meaning  of  the  Bankrupt 
Stankb. 

Act,  and  for  this  my  decision  in  Wakefield's  case  (1)  was  referred  to 

and  relied  upon.  My  impression  is  different  as  to  the  effect  of  that 
case ;  I  think  that  conduct  of  a  trader,  showing  him  to  he  unworthy 
of  that  degree  of  estimation  which  ought  to  belong  to  one  engaged 
in  the  transactions  of  commerce,  or  indeed  in  any  other  transac- 
tions of  life,  may  be  conduct  within  the  Act — though  not  conduct 
actually  in  trade.  If  in  WakefieltVs  case  (l)  I  said  anything  contrary 
to  this,  I  was  wrong ;  but  I  do  not  think  that  I  did. 

[The  Lord  Justice  having  adverted  to  the  evidence,  said :] 
I  come  to  the  conclusion,  upon  the  evidence,  that  the  bankrupt 
[♦269  ]  contracted  *a  debt  with  Mrs.  Fife  by  fraud  and  on  false  pretences. 
Considering  that  I  come  to  that  conclusion,  and  considering  the 
256th  section  of  the  Bankrupt  Act,  I  am  to  ask  myself  whether  a 
man  capable  of  committing  this  single  act  as  to  these  women,  is 
worthy  to  receive  what  I  have  called  a  passport  to  enter  into  trade 
again  without  paying  his  debts.  I  am  of  opinion  that  he  is  not ; 
and  on  the  ground  of  his  conduct  to  these  helpless  women  alone  I 
refuse  him  his  certificate. 

Let  the  petition  be  dismissed,  and  the  costs  of  the  assignees  and 
opposing  creditors  come  out  of  the  estate. 


1852L  Ex  parte  SIDNEY  SHERLOCK. 

July  28-  (2  D.  M.  &  G.  269—271.) 

[Procedure  before  Commissioners  under  old  law  of  bankruptcy.] 


is**.  Ex  parte  NICHOLAS'S  ASSIGNEES. 

July  29. 
._  (2  D.  M.  &  G.  271—278.) 

[Obsolete  law  of  bankruptcy  under  which  a  bankrupt  shareholder  remained 
liable  to  future  calls  on  shares.] 


I**.        In   re  WAUGH'S  TRUST,   and   In    re   The  TRUSTEE 
■^Ji*  ACT,   1850. 

(2  D.  M.  &  G.  279—280.) 

[Question  as  to  the  jurisdiction  to  appoint  a  trustee  in  the  place  of  a  person 
of  unsound  mind.  See  now  the  Lunacy  Act,  1890,  ss.  116 — 119,  133,  136,  and 
the  Trustee  Act,  1893,  ss.  25-41  ;  In  re  M.  [1899]  1  Ch.  79,  68  L.  J.  Oh.  86, 
79  L.  T.  459.] 

(1)  4  De  G.  &  Sin.  18. 


vol.  xcr.]         1852.     CH.     2  D.  M.  &  G.  280—281.  107 

In  ue  NOBLE.  1862. 

(2  D.  M.  &  G.  280-281 ;  S.  C.  21  L.  J.  Ch.  748.)  Jan^2H. 

Where  one  of  two  committees  of  a  lunatic's  estate  had  died,  and  the       Knight, 
property  was  very  small,  the  Court,  without  a  fresh  reference  to  the  j^^  ' 

Master,  ordered  the  income  to  he  paid  to  the  surviving  committee  on   Cranworth, 
evidence  of  his  solvency.  L.JJ. 

[280] 

Mb.  Osborxe  supported  a  petition  praying  that  the  income  of  a 
lunatic  might  be  paid  to  the  surviving  committee  of  the  estate,  to 
be  applied  by  him  for  the  benefit  of  the  lunatic,  whose  income  was 
little  more  than  1001.  per  annum,  which  had  been  reported  by  the 
Master  to  be  not  more  than  sufficient  for  his  support. 

Mr.  Cottrell,  for  the  next  of  kin,  consented.  [  281  ] 

The  Lord  Justice  Lord  Ciunworth  inquired  whether  there  was 
any  affidavit  as  to  the  solvency  of  the  surviving  committee,  and 
observed  that  two  persons  might  be  properly  appointed  committees, 
without  it  necessarily  following  that  one  of  them  alone  would  be 
properly  intrusted. 

Mr.  Osborne  said  that  an  affidavit  would  be  made  as  to  the 
solvency. 

Their  Lordships  ordered,  that  on  the  production  of  such  an 
affidavit  the  order  should  be  made. 


TURNBULL   v.  WARNE.  im. 

April  19. 


(2  D.  M.  &  O.  281.) 
[Obsolete  procedure  by  claim  in  Chancery.] 


NEWALL   v.  WILSON.  „  "6 £■  „ 

March  30,  31. 
(2  D.  M.  &  G.  282—291 ;  S.  C.  19  L.  T.  O.  S.  161.)  April  7,  15, 

17. 

Where  a  patent  had  been  in  force  for  twelve  years,  and  had  been  the  

subject  of  four  suite  against  different  persons,  all  of  which  terminated       Knight 
favourably  to  the  patentee,  and  in  two  of  which  verdicts  had  been  given  in         BjKU^F' 
favour  of  the  validity  of  the  patent :  lleld  that,  in  a  fifth  case,  the  patentee   cbanwohtk, 
was  entitled  to  an  injunction  pending  the  trial  of  the  legal  right,  although  L.JJ. 

a  fresh  fact  was  brought  forward,  tending  to  impeach  the  novelty  of  the         [  282  ] 
invention.    A  patentee  does  not  acquiesce  in  the  infringement  of  his  patent 
by  omitting  to  proceed  by  scire  fucias  to  set  aside  a  subsequent  patent 
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iNewall  extending  to  part  of  his  invention,  unless  such  subsequent  patent  is  put  in 

v.  practice. 

Wilson.  ^n  allegation  as  to  the  defendant's  inability  to  be  answerable  in  damages  : 

Held  not  irrelevant  upon  a  motion  for  an  injunction  against  the  infringe- 
ment of  a  patent. 

This  was  an  appeal  from  the  refusal  by  the  Master  of  the 
Rolls,  of  a  motion  for  an  injunction  to  restrain  the  infringement 
of  a  patent. 

The  letters  patent  were  dated  the  7th  of  August,  1840,  and  were 
for  the  sale  and  use,  for  fourteen  years,  of  certain  improvements  in 
wire  ropes,  (whereby  the  individual  wires  were  prevented  from 
being  twisted  in  themselves,)  and  in  the  machinery  for  making  such 
ropes. 

The  specification  had  been  duly  inrolled. 

The  bill  and  the  affidavits  in  support  of  the  motion  stated, 
among  other  things,  the  particulars  of  former  suits  against  other 
persons,  in  which  the  validity  of  the  patent  had  been  in  dispute. 

One  of  these  was  a  suit  instituted  in  1841  against  a  defendant 
named  Andrew  Smith,  who  thereupon  desisted  from  infringing  the 
patent. 

Another  suit  was  instituted  in  1844  by  the  plaintiffs,  against 
certain  persons  carrying  on  business  as  rope  manufacturers  at 
[  *283  ]  Sunderland,  under  the  style  of  Eowland,  *Webster  <fc  Son.  In  this 
suit  a  motion  for  an  injunction  had  been  ordered  to  stand  over,  for 
an  action  to  be  brought  to  try  the  validity  of  the  patent.  The 
action  had  been  brought ;  the  jury  had  found  a  verdict  for  the 
plaintiff  on  all  the  issues,  the  Judge  having  certified  that  the  validity 
of  the  patent  had  come  in  question  on  the  trial.  Messrs.  Rowland, 
Webster  &  Son  obtained  a  rule  to  show  cause  why  a  new  trial 
should  not  be  directed,  but  afterwards  submitted  to  the  verdict,  and 
took  a  licence  from  the  plaintiff.  They  had  paid  since  large  sums 
by  way  of  royalty. 

Another  of  the  suits  was  instituted  by  the  plaintiff  in  December, 
1850,  against  certain  defendants  named  Wilkins  and  Weatherly,  in 
which  the  same  course  had  been  taken  on  a  motion  for  an  injunc- 
tion, and  in  which  an  injunction  had  been  actually  granted  after 
trial  at  law,  and  was  still  in  force. 

A  fourth  suit  was  instituted  in  1851  by  the  plaintiff  against  a 
defendant  named  Edward  Weatherly,  who  had  succeeded  Messrs. 
Wilkins  and  Weatherly  in  their  business.  In  this  suit  an  injunc- 
tion was  at  once  granted  on  an  ex  parte  application,  and  no 
application  had  been  made  to  dissolve  it. 
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The  present  bill,  and  the  plaintiff's  affidavit  in  support  of  the      Nswall 
motion,  stated  instances  of  infringement  by  the  defendant,  and  that      Wilson. 
the  defendant  was  not  a  person  of  any  capital  or  property,  from 
whom  the  plaintiff  could  recover  damages. 

The  affidavits  in  opposition  to  the  motion  contained  statements 
impeaching  the  novelty  of  the  manufacture.  They  stated  that  in 
1832  a  similar  manufacture  had  been  in  use  in  Haydock  Colliery. 
A  number  of  a  periodical  publication  called  "  The  Mining  Review," 
published  *iu  1837,  was  also  produced,  in  which  an  account  was  [  *284  ] 
given  of  a  mode  of  making  wire  ropes,  invented  by  a  Mr.  Albert, 
and  practised  in  the  Hartz  Mountains,  which,  it  was  contended,  was 
the  same  as  that  which  the  plaintiff  had  attempted  to  protect 
by  the  patent  in  question.  It  was  stated  that  this  publication  had 
not  been  adverted  to  in  the  former  suits.  Other  statements  in  the 
affidavit  were  made  to  show  that  the  plaintiff's  enjoyment  of  the 
patent  had  not  been  exclusive. 

Mr.  Bethell,  Mr.  ItoupeU,  and  Mr.  Cairns,  for  the  plaintiff,  the 
appellant,  [cited  Hill  v.  Thompson  (1),  Stevens  v.  Keating  (2)]. 

Sir  Alexander  Cockbiirn  and  Mr.  Sehcyn,  for  the  defendant : 

The  circumstance  of  the  publication  in  "  The  Mining  Review," 
not  having  been  before  the  Court  in  the  former  proceedings, 
prevents  their  affecting  the  present  motion. 

[They  cited  Perry  v.  Truefitt  (3),  Pidding  v.  How  (4),  Minter  v. 
Wells  (5),  and  Collard  v.  Allison  (6).] 

The  Lobd  Justice  Knight  Bruce  :  April  17. 

The  first  question  upon  this  motion  is,  whether  the  letters  patent,  [  285  ] 
on  which  the  plaintiff  grounds  his  case,  have  been  shown  to  be  bad 
in  law.  In  my  opinion  they  have  not.  The  utmost  extent  to  which 
the  defendant  has  succeeded  on  the  question  that  he  has  raised,  as 
to  the  validity  of  the  patent,  is  to  show  that  doubt  may  *be  [  *286  ] 
entertained  upon  it.  The  patent  is  of  long  standing ;  as  a  contract 
with  society  at  large,  it  has  been  allowed  to  exist  for  several  years. 

[The  Lord  Justice  then  pointed  out  that  there  had  been 
sufficient  enjoyment  of  the  patent  for  many  years  to  bring  the  case 
within  Lord  Eldon's  decision  in  Hill  v.  Thompson  (l),  and  he  was 

(1)  17  B.  B.  156  (3  Mer.  622).  (3)  63  B.  B.  11  (6  Beav.  66). 

(2)  78  B.  B.   100  (2  Ph.  333);  and  (4)  42  B.  B.  231  (8  Sim.  -J 77). 

Bee  Bridson  y.  Beneike,  85  B.  B.  1  (12  (5)  40  B.  B.  637  (1  Cr.  M.  &  B.  505  ; 

Beav.  1 ;  Caldwell  v.  Yanvliiiingen,  89      affg.  1  Web.  P.  C.  127). 

B.  B.  513  (9  Hare,  423).  (6)  48  B.  B.  161  (4  My.  &  Cr.  487). 


110  1852.     CH.     2  D.  M.  &  G.  286—291.  [r.r. 

Newall      of  opinion  that  an  injunction  should  be  granted  upon  the  usual 
Wilsow.      terms.] 

[288]        The  Lord  Justice  Lord  Cranworth  [concurred  in  that  opinion, 
saying] : 

I  have  always  understood  that  the  principle  as  laid  down  by 
Lord  Eldon  in  that  case  of  Hill  v.  Thompson  (1),  is  that  upon  which 
the  Court  has  thought  it  most  safe  to  act ;  for  sometimes,  not  acting 
is  doing  as  much  injustice  as  acting ;  and  what  Lord  Eldon  there 
laid  down  is  this  :  that  where  a  patent  has  been  granted,  and  there 
has  been  an  exclusive  possession  of  some  duration  under  it,  the 
Court  will  interpose  by  injunction  without  putting  the  party 
previously  to  establish  the  validity  of  his  patent  by  an  action  at  law. 
But  where  the  patent  is  but  of  yesterday,  and  upon  an  application 
being  made  for  an  injunction,  it  is  endeavoured  to  be  shown, 
in  opposition  to  it,  that  there  is  no  good  specification,  or  otherwise 
that  the  patent  ought  not  to  have  been  granted,  the  Court  will  not 
from  its  own  notions  respecting  the  matter  in  dispute  act  upon  the 
presumed  validity  or  invalidity  of  the  patent,  without  the  right 

[  *2X9  ]  having  been  ascertained  by  a  previous  trial,  *but  will  send  the 
patentee  to  law  and  oblige  him  to  establish  the  validity  of  his 
patent  in  a  court  of  law,  before  it  will  grant  him  the  benefit  of  an 
injunction. 

[His  Lordship   then   referred   to   the  facts  and  concluded  his 
judgment  by  saying :] 
290  ]  There  having  been  a  very  long  enjoyment  of  the  patent,  I  think 

[  *29l  ]  this  Court  is  bound  to  take  that,  as  such  *primii  facie  evidence  of 
the  plaintiff's  right,  as  to  protect  him  by  an  interlocutory 
injunction.  I  do  not  in  saying  this,  mean  to  give  the  least  opinion 
as  to  whether  or  not  upon  the  trial  the  patent  may  turn  out  to  be 
good  or  not.  Sir  Alexander  Cockburn  pointed  out  a  great  number 
of  reasons  for  supposing,  that  when  the  matter  is  more  sifted  than 
it  was  upon  the  former  trial  or  trials,  it  will  turn  out  not  to  be 
a  valid  patent.  Be  it  so ;  still  I  think  when  a  party  has,  by  the 
means  which  have  been  taken  by  the  present  plaintiff,  done  every- 
thing to  clothe  himself  prima  facie  with  a  right  to  a  valid  patent, 
the  Court  is  bound  to  take  this  interlocutory  mode  of  proceeding. 
The  plaintiff  in  such  a  case  is  the  party  to  be  presumed  to  be  in  the 
right,  until  it  is  shown  he  has  been  enjoying  something  that  he  was 
not  entitled  to. 

(1)  17  11.  R.  156  (3  Mer.  622). 
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SIMS  v.  HELLING.  wsa. 

(2  D.  M.  &  Q.  291.)  Ap2^*' 
[Obsolete  procedure  by  claim  in  Chancery.] 


COOPE   v.  CARTER  (1).  t185,2- 

v   '  April  2d. 

COOPE  v.   TOWNSEND.  — 

(2  D.  M.  &  a.  292—300;  S.  C.  21  L.  J.  Ch.  570 ;  19  L.  T.  O.  S.  119.)  ^uce^ 

A  bill  was  filed  by  cestuis  que  trustent  to  administer  the  trusts  of  a    Cranwokth 
settled  fund,  and  seeking  to  charge  the  estate  of  a  deceased  trustee  with  L.J  J. 

sums  which  he  might  have  received  but  for  his  wilful  default.  At  the  [  292  ] 
hearing,  the  ordinary  accounts  were  only  directed,  and  no  inquiry  was 
directed  or  reservation  made  with  reference  to  wilful  default.  In  the 
course  of  the  inquiries  in  the  Master's  office  some  documents  were  in 
evidence,  which  were  relied  upon  by  the  plaintiffs,  as  leading  to  an  inference 
that  the  trustee  might  have  received  more  than  was  admitted  to  have  been 
actually  invested  on  account  of  the  trust  fund :  Held,  that  it  was  not 
proper,  on  further  directions,  to  direct  an  inquiry  as  to  wilful  default. 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Wigram 
(made  upon  the  hearing  of  the  above  causes  on  further  directions), 
so  far  as  that  decree  directed  an  inquiry  before  the  Master  as  to  any 
sums  which  might  have  been  received  by  the  appellant's  testator, 
Dr.  Townsend,  but  for  his  wilful  default  as  trustee  of  a  settlement 
dated  the  18th  of  May,  1815,  made  in  contemplation  of  the 
marriage  of  Mr.  Edmund  Cresswell  with  Miss  Frances  Wallbanke. 

The  property  comprised  in  the  settlement  consisted  principally 
of  the  share  of  Miss  Wallbanke  (the  intended  wife),  under  the  will 
of  her  father,  of  which  a  Mr.  Pitt  and  Dr.  Townsend  were  the 
executors.  Dr.  Townsend  was  (as  has  been  already  mentioned) 
also  a  trustee  of  the  settlement,  and  with  him  was  associated,  as 
co-trustee  of  the  settlement,  Mr.  Richard  Carter,  but  neither  of 
them  had  executed  the  deed. 

Dr.  Townsend  died  in  1830,  leaving  Richard  Carter  surviving. 

In   January,   1848,   the  original  bill  in  the  first  of  the  above- 
mentioned  causes  was  filed  on  behalf  of  the  children  of  Edmund 
Cresswell  (then  deceased),  against  *Richard  Carter,  the  surviving       [•293] 
trustee,  and  against  the  appellants,  as  executors  of  Dr.  Townsend. 

(1)  Under    the    modern    practice,  not  be  allowed'  to  obtain  relief  on  the 

where  the  statement  of  claim  alleges  footing  of  wilful  default  at  any  subse- 

wilful  default,  the  Court  may  direct  quent  stage  :  Smith  v.  Armitage  (1883) 

accounts  and  inquiries  on  that  footiug  24  Ch.  D.  727,  52  L.  J.  Ch.  711,  48 

at  any  stage  of  the  proceedings,  but  L.  T.  236;  but  see  In  re  Barclay  [1899] 

except  under  special  circumstances  the  1  Ch.  674,  68  L.  J.  Ch.  383,  80  L.  T. 

plaintiff  who  is  not  prepared  to  sub-  702. — O.  A.  S. 
stantiate  his  case  at  the  hearing  will 
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Coopk  It  prayed  that  the  amount  and  particulars  of  the  fortune  of 

Cabter.  Frances  Cresswell,  assigned  by  the  indenture  of  settlement  of  the 
13th  of  May,  1815,  received  by  Dr.  Townsend  deceased  and  Richard 
Carter,  or  either  of  them,  or  of  any  other  person  or  persons  by  their 
or  either  of  their  order,  or  for  their  or  either  of  their  use,  or  which, 
but  for  their  or  either  of  their  wilful  neglect  or  default  might  have 
been  received,  might  be  ascertained;  and  that  it  might  be  declared 
that  Richard  Carter  personally,  and  the  defendants,  the  executors 
of  Dr.  Townsend  deceased,  to  the  extent  of  the  assets  received  by 
them  as  such  executors,  were  severally  and  respectively  liable  and 
might  be  decreed  to  pay  to  the  plaintiffs,  Joseph  Richard  Coope  and 
Henry  Maddocks  Daniel,  as  the  then  present  trustees  of  the  inden- 
ture of  settlement  of  the  18th  of  May,  1815,  the  amount  of  the  for- 
tune of  Frances  Cresswell  so  to  be  ascertained,  with  interest  at  5/. 
per  cent,  per  annum,  such  interest  to  be  computed  as  and  from  the 
29th  of  August,  1842;  and  that  the  defendants  might  also  be 
decreed  to  pay  to  the  plaintiffs  the  costs  of  the  suit. 

The  plaintiffs  had  obtained  an  order,  under  which  5002.,  8Z.  5s. 
per  cent.  Annuities,  had  been  transferred  into  Court  by  Dr. 
Townsend's  executors. 

The  defendant  Richard  Carter  died  before  the  hearing,  and  the 
suit  was  revived  against  his  executor. 

The  causes  came  on  to  be  heard  on  the  20th  of  January,  1846, 
when,  there  being  no  evidence  that  Mr.  Richard  Carter  had  received 
any  part  of  the  settled  property,  or  acted  in  the  trusts,  a  decree  was 
[  *29i  ]  made  dismissing  the  *bill  as  against  his  executor,  and  it  was 
referred  to  the  Master  to  inquire  and  state  to  the  Court  the  amount 
and  particulars  of  the  fortune  of  Frances  Cresswell,  assigned  by  the 
indenture  of  settlement  of  the  18th  of  May,  1815,  which  had  been 
received  by  Dr.  Townsend  deceased,  or  by  any  other  person  or  per- 
sons by  his  order  or  for  his  use.  And  the  Master  was  to  be  at 
liberty  to  state  any  circumstances  specially  with  regard  to  the 
matters  aforesaid,  as  he  should  think  fit. 

In  the  course  of  the  inquiries  before  the  Master  some  letters  were 
in  evidence,  which  related  to  the  amount  received  by  two  of  Mrs. 
Cresswell's  sisters  under  their  father's  will,  and  on  these  the 
plaintiffs  relied  as  showing  that  Dr.  Townsend,  as  executor  of  Mrs. 
Wallbanke,  might  have  received  more  than  the  sum  invested  by  him 
in  respect  of  Mrs.  Cresswell' s  share  of  her  father's  property.  The 
plaintiffs  thereupon  carried  in  a  state  of  facts  for  the  purpose  of 
having  inserted  in  the  report  a  statement  relating  to  these  matters 
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by  way  of  special  circumstances.     The  Master,  however,  disallowed       Ooope 
the  state  of  facts,  as  not  relating  to  the  matters  referred  to  him  by      carter. 
the  decree,  and  by  his  report  found  that  the  amount  and  particulars 
of  Mrs.  CresswelPs  fortune  received  by  Dr.  Townsend,  or  by  any 
other  person  by  his  order  or  for  his  use,  consisted  only  of  the  sum 
which  had  been  invested  by  him. 

The  plaintiffs  excepted  to  this  report,  and  on  the  hearing  on 
further  directions,  on  the  16th  of  February,  1850,  the  Vice-  Chancellor 
amongst  other  things  referred  it  back  to  the  Master  to  inquire  and 
state  to  the  Court  the  amount  and  particulars  of  which  the  fortune 
of  Frances  Cresswell,  assigned  by  an  indenture  of  settlement  of  the 
18th  of  May,  1815,  consisted.  And  in  case  the  said  *Master  should  t  *295  ] 
find  that  the  said  fortune  consisted  of  any  other  particulars  than  the 
500/.,  8/.  5*.  per  cent.  Annuities,  in  his  report  dated  the  7th  of  May, 
1849,  mentioned,  then  it  was  ordered  that  the  said  Master  should 
inquire  and  state  to  the  Court  whether  Dr.  Townsend  could  with 
due  diligence,  and  without  wilful  neglect  or  default,  have  received 
any  and  what  part  of  such  particulars.  And  the  Master  was  to  be 
at  liberty  to  state  any  circumstances  specially,  and  further  directions 
and  costs  were  reserved. 

From  this  order  Dr.  Townsend's  executors  appealed. 

Mr.   Kenyon  Parker  and   Mr.    T.  H.   Hall,   for   the  appel- 
lants.    *     *     * 

Mr.  Bethell  and  Mr.  Daniel,  for  the  plaintiffs :  [  296  ] 

The  letters  which  are  in  evidence,  and  the  testimony  of  one  of 
the  witnesses,  show  that  some  of  the  children  of  the  testator  received 
more  than  the  sum  which  was  invested  by  Dr.  Townsend  as  Mrs. 
CresswelPs  share,  and  this  is  a  sufficient  ground  for  inquiry  whether 
more  might  not  with  proper  diligence  have  been  received  in  respect 
of  that  share.  It  would  be  most  inconvenient  to  lay  down  or 
affirm  such  a  rule,  as  that  an  inquiry  as  to  wilful  default  shall  in  no 
case  be  directed  for  the  first  time  on  further  directions.  In  many 
cases  the  whole  foundation  for  such  an  inquiry  must  necessarily  be 
the  result  of  the  investigation  under  the  original  decree.  It  is  a 
fallacy  to  say  that  this  part  of  the  case  was  disposed  of  at  the 
original  bearing.  If  the  Court  meant  to  preclude  itself  from  giving 
this  part  of  the  relief  sought,  it  would  have  dismissed  so  much  of 
the  bill  as  sought  for  it. 

The  Lord  Justice  Knight  Bruce: 

This  suit  relates  to  the  case  of  a  trustee,  who  died  in  the  summer 
r.r. — vol.  xcv.  8 
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Coopib  of  the  year  1880,  but  was  not  instituted  until  the  month  of  January, 
Cabtbb.  1848.  As  the  bill  was  framed  it  did  not  state  this  deceased  gentle- 
man (Dr.  Townsend)  to  have  been  the  sole  trustee,  or  sole  acting 
trustee.  It  represented  him  and  Mr.  R.  Carter  to  have  been,  and  to 
have  acted  as,  trustees  jointly.  The  error  in  that  statement  would 
[  *2*7  ]  have  been  of  little  importance  had  *Dr.  Townsend  been  alive,  as  he 
knew  the  facts ;  but  his  personal  representatives  cannot  be  supposed 
to  have  known  the  circumstances  equally  well,  if  at  all.  They  were 
brought  before  the  Court  in  a  state  treating  the  acts  complained  of 
as  the  acts  equally  of  Mr.  R.  Carter  and  the  deceased  Dr.  Townsend. 
At  the  hearing  they  find  that  Dr.  Townsend  is  alone  to  be  made  the 
object  of  attack,  Mr.  R.  Carter,  or  his  estate  (which  is  the  same 
thing),  being  dismissed,  on  the  ground  (it  is  to  be  supposed)  that 
Mr.  R.  Carter  had  never  accepted  the  trusts. 

I  am  not  quite  sure,  that,  as  Dr.  Townsend  had  died  before  the 
suit  was  instituted,  the  circumstance  to  which  I  have  just  referred, 
namely,  the  dismissal  of  Mr.  R.  Carter's  representative,  is  not  of 
itself  sufficient  to  support  the  present  appeal.  But  I  would  rather 
not  decide  the  case  upon  that  ground. 

When  the  case  came  on  at  the  original  hearing,  an  account  was 
directed,  of  which  no  complaint  was  made.  The  account  was 
taken  ;  everything  was  duly  accounted  for ;  no  complaint  was  made 
against  Dr.  Townsend  or  his  representatives,  but  certain  facts  and 
documents  were  brought  forward  in  the  Master's  office ;  and  in 
consequence  of  these  facts  and  documents,  the  Court,  upon  further 
directions,  directed  the  inquiry  now  complained  of.  Whether  the 
inquiry  as  to  wilful  default  ought  to  have  been  directed,  is  the 
point  now  before  us. 

To  go  back  to  the  original  hearing,  Lord  Eldon  often  said,  that, 
as  a  general  rule,  in  order  to  obtain  an  inquiry  as  to  wilful  default 
against  an  executor  or  a  trustee,  you  must  allege  a  case  for  such 
[•298]  an  inquiry,--must  *pray  for  it,  and  prove  one  act  at  least  of 
wilful  default,  and  that,  doing  so,  you  may  have  a  general  decree 
as  to  wilful  default.  That  is  the  course  of  the  Court.  This  state 
of  circumstances  may,  however,  arise:  namely,  a  case  of  wilful 
default  may  be  alleged,  and  a  prayer  may  be  founded  on  it;  but 
the  circumstances  appearing  by  admission  or  proof  may  only  raise 
a  case  of  suspicion  in  the  mind  of  the  Court,  on  the  question  whether 
an  act  of  wilful  default  has  been  committed.  In  such  a  case  I 
can  conceive  that  the  Court,  if  it  is  likely  that  further  evidence  may 
be  obtained,  ought  to  direct  an  inquiry  short  of  directing  wilful 
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default,  in  order  to  ground  upon  that  a  new  order,  and  to  direct  an        Coope 
inquiry  as  to  wilful  default  at  a  future  stage.     But  then  the  inquiry      garter. 
should  be  directed  in  such  a  way  as  to  call  the  defendant's  attention 
to  the  facts  to  be  investigated. 

For  instance,  if  the  allegation  be  that  a  sum  of  1,000/.  has  been 
lost  by  wilful  default,  the  inquiry  may  well  be  under  what  circum- 
stances it  was  lost,  and  into  the  facts  bearing  on  the  loss.  Then 
the  evidence  will  be  supplied,  and  when  it  comes  back  to  the  Court, 
an  inquiry  as  to  wilful  default  may  be  directed.  I  can  conceive 
the  propriety,  or  even  the  necessity,  of  such  a  course ;  but  it  is 
not  the  habit  of  the  Court  to  treat  with  severity  a  trustee,  who, 
although  he  has  acted  erroneously,  has  acted  in  good  faith.  That, 
however,  was  not  the  case  here ;  the  course  taken  here  was  tanta- 
mount to  an  adjudication  (it  not  appearing  that  there  was  any 
wilful  default)  that  there  was  no  wilful  default  to  be  inquired  into, 
because  the  account  was  only  a  general  account  of  the  receipts  of 
the  trustee.  It  is  said  that  there  was  a  direction  to  report  circum- 
stances specially;  but  Sir  William  Home,  a  Master  of  great  learning 
and  experience,  said, — and  *said  most  truly,— that,  with  regard  to  [  *299  3 
special  circumstances,  they  must  be  stated  with  respect  to  the 
"  matters  aforesaid,"  that  is  to  say,  the  question  of  receipts  and 
allowances.  Other  questions  were  not  before  him,  and  the  danger 
of  an  indictment  for  perjury  in  the  event  of  false  evidence 
being  given  upon  such  questions  would  not  arise,  because  the 
evidence  would  not  be  material,  as  not  addressed  to  matters  in 
issue.  It  is  said  that  the  evidence  was  documentary  here,  but  the 
rule  is  the  same ;  nor  were  the  defendants  called  upon  to  address 
themselves  to  the  evidence  before  the  Master,  because  the  Master 
was  not  to  inquire  as  to  wilful  default.  This  decree  was  so  worded 
as  not  to  enable  the  Court  on  further  directions  to  look,  for  any 
purpose  of  wilful  default,  at  the  new  evidence  produced  before 
the  Master,  inasmuch  as  it  was  not  evidence  for  any  such  purpose. 

The  consequence  is,  that  without  denying  that  a  case  may  exist 
in  which,  on  further  directions,  an  inquiry  whether  wilful  default 
has  been  committed  may  be  directed,  I  do  not  think  this  such  a 
case,  and  in  my  judgment,  the  inquiry  had  better  be  erased  from 
the  decree. 

But  assuming,  that,  according  to  the  ordinary  practice  of  the 
Court,  there  is  nothing  to  prevent  an  inquiry  being  directed,  it  still 
remains  to  consider  whether  there  was  matter  enough  on  the  facts 
and  documents  stated  in  the  report,  to  render  this  inquiry  before 
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the  Master  probably  useful.  I  am  of  opinion,  that,  at  the  utmost, 
they  raised  a  doubt  as  to  an  obscure  matter,  upon  which  all  the 
persons  who  could  have  given  important  information  have  passed 
to  their  graves,  leaving  us  only  the  means  of  conjecture.  There 
would  be  great  hazard  of  a  miscarriage  of  justice,  if  this  matter 
should  be  gone  into.  I  am  of  opinion,  I  repeat,  that  the  inquiry 
had  better  be  struck  out. 

The  Lord  Justice  Lord  Cranworth: 

Assuming  that  the  state  of  the  pleadings  and  the  practice  of  the 
Court  warranted  this  inquiry,  I  think  that  the  facts  of  this  case  lead 
irresistibly  to  the  inference  that  the  accounts  were  properly  taken, 
and  a  proper  distribution  made  of  the  testator's  estate ;  that 
Dr.  Townsend  had  transferred  into  his  name  the  whole  of  the 
fortune  of  Frances  Cresswell  assigned  by  her  marriage  settlement, 
namely,  the  fund  then  consisting  of  500/.,  4/.  per  cent.  Annuities ; 
and  that  therefore  there  was  no  ground  shown  for  an  inquiry  as  to 
wilful  default. 
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HART   v.  TULK(l). 

(2  D.  M.  &  G.  300-318  ;  S.  C.  22  L.  J.  Ch.  649.) 

Where  the  construction  of  a  whole  will  apparently  indicated  that  the 
testator  had  referred  by  mistake  to  the  fourth  schedule  instead  of  the  fifth 
schedule  the  will  wos  construed  in  accordance  with  the  apparent  intention 
of  the  testator,  whose  expressed  intention  was  not  consistent  with  the 
actual  reference  to  the  fourth  schedule. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Parker, 
upon  the  construction  of  the  will  of  Charles  Augustus  Tulk,  the 
testator  in  the  cause,  dated  the  23rd  of  September,  1848. 

The  following  circumstances  relating  to  the  state  of  *the  family, 
and  of  the  property  of  the  testator  at  the  date  of  his  will,  were  in 
substance  found  by  the  Master's  report  in  the  cause. 

At  the  times  of  making  his  will  and  of  his  death,  he  had  (besides 
a  son  whom  he  considered  sufficiently  provided  for)  seven  children  ; 
viz.  Augustus  Henry  Tulk,  Edward  Hart  Tulk,  John  Augustus 
Tulk,  James  Stuart  Tulk,  Caroline  Augusta  Gordon,  Louisa  Susanna 
Ley,  and  Sophia  Augusta  Cottrell. 

He  had  freehold  houses  in  and  near  to  Leicester  Square,  which 
by  his  will  he  divided  into  seven  parcels,  and  described  in  seven 

Ch.  795, 91 


(1)  In  re  Norton's  Estate  (1884)  28 
Ch.  D.  153;  54  L.  J.  Ch.  273,  52 
L.  T.  173,  33  W.  B.  336 ;  lit  re  Dayrell 
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schedules.  These  seven  parcels  at  the  date  of  the  will  produced  Hart 
the  following  annual  rentals :  the  first,  601/. ;  the  second,  615/. ;  the  tulk. 
third,  603/.  18s. ;  the  fourth,  181/.;  the  fifth,  133/.  10s.;  the  sixth, 
605/. ;  the  seventh,  599/.  16s.  A  large  house  which  had  occupied 
a  portion  of  the  fourth  parcel  had  been  pulled  down  at  the  date  of 
the  will,  and  the  site  was  unlet  and  unbuilt  upon,  and  was  entered 
at  the  annual  value  of  420/. 

Settlements  had  been  made  upon  the  marriages  of  the  three 
daughters.  The  settlement  on  Mrs.  Gordon's  marriage  was  made 
by  indentures  of  lease  and  release,  dated  the  13th  and  14th  days  of 
July,  1834,  whereby  the  testator  conveyed  to  trustees  certain  houses 
in  and  near  Leicester  Square,  to  the  use  of  the  husband  for  life, 
and  after  his  decease  to  the  use  of  Carolina  Augusta  Tulk  and  her 
assigns  during  her  life,  and  after  her  decease  to  the  use  and  for  the 
benefit  of  the  children  of  the  marriage,  or  of  the  issue  of  such 
children ;  in  default  of  issue,  as  the  husband  and  wife,  or  the 
survivor,  should  appoint.  The  property  thus  settled  was  of  the 
yearly  value  of  461/.  5*. 

The  settlement  made  upon  Mrs.  Ley's  marriage  was  *an  [  *so2  ] 
assignment  of  a  bond  dated  the  6th  of  August,  1844,  entered 
into  by  the  testator  with  the  trustees,  in  the  sum  of  3,000/.,  with  a 
condition  securing  the  payment  of  an  annuity  of  150/.,  which,  by 
an  indenture  dated  the  6th  of  August,  1844,  was  settled  upon 
certain  trusts  for  the  benefit  of  Mr.  and  Mrs.  Ley  and  their 
children.  After  the  execution  of  the  bond  and  indenture  and  the 
marriage,  the  testator  agreed  to  increase  the  annuity  to  the  annual 
sum  of  200/. 

Mrs.  Cottrell's  settlement  was  made  by  an  indenture  dated  the 
25th  of  September,  1847,  whereby  the  testator  covenanted  to  pay 
to  the  trustees  or  trustee  for  the  time  being  of  the  indenture  the 
annual  sum  of  200/.,  upon  trusts  for  Mrs.  Cottrell  and  her  children, 
with  a  proviso  that  if  the  testator  should  thereafter  by  deed,  will, 
or  otherwise,  make  any  other  provision  for  the  parties  beneficially 
interested  in  the  indenture,  equal  to  or  of  greater  amount  than  the 
annual  sum  of  200/.  thereby  covenanted  to  be  paid,  the  covenant 
on  the  part  of  Charles  A.  Tulk  thereinbefore  contained  should 
cease. 

For  some  time  prior  to  and  down  to  the  time  of  the  death  of  the 
testator,  he  allowed  to  his  sons  Augustus  Henry  Tulk,  Edward 
Hart  Tulk,  and  James  Stuart  Tulk,  an  annual  sum  of  200/.  each, 
payable    by    quarterly    instalments,   for  their  maintenance    and 
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Habt        support,    but    made   no   allowance   to   his    son    John    Augustus 

Tu*K.        Tulk. 

James  Stuart  Tulk  had  not  at  the  time  that  the  testator  made 
his  will,  nor  at  the  time  of  his  death,  any  other  income  or  means 
of  support  other  than  the  allowance  made  to  him  by  the 
testator. 

[  'SOS  ]  The  will,  so  far  as  is  material,  was  as  follows  :  After  *directing 

payment  out  of  the  personal  estate,  of  the  testator's  debts  (except 
debts  owing  from  him  on  mortgage),  and  his  funeral  and  testa- 
mentary expenses,  he  directed  the  residue  to  be  invested  in  the 
funds,  so  that  the  s  ime  might  be  added  to  and  form  part,  and 
accumulate,  and  be  held  upon  the  same  trusts  as  were  thereinafter 
declared  concerning  the  fund  directed  to  be  formed  out  of  the  rents 
of  the  hereditanients  next  thereinafter  devised,  for  payment  of  the 
debts  due  from  the  testator  on  mortgage.  The  will  then  proceeded 
as  follows:  "Provided  always,  and  I  do  hereby  direct,  that  in 
case,  at  the  time  of  my  decease,  a  piece  of  ground  situate  on  the 
east  side  of  Leicester  Square  in  the  county  of  Middlesex,  and  now 
unoccupied,  being  part  of  the  hereditaments  hereinafter  devised  in 
trust  for  my  son  James  Stuart,  his  heirs  and  assigns,  and  comprised 
in  the  fourth  schedule  hereinafter  contained,  shall  not  be  let,  the 
trustees  or  trustee  for  the  time  being  of  my  said  personal  estate, 
shall  from  time  to  time,  out  of  my  said  personal  estate,  first 
applying  the  annual  income  so  far  as  the  same  may  be  sufficient, 
and  then  a  sufficient  part  of  the  capital,  pay  unto  my  said  son 
James  Stuart,  his  heirs  and  assigns,  the  clear  annual  sum  of  2502., 
by  equal  half-yearly  payments,  until  such  piece  of  ground  shall  be 
let,  or  all  the  said  mortgage  debts  shall  be  paid ;  the  first  half- 
yearly  payment  to  be  made  at  the  end  of  six  calendar  months  next 
after  my  decease.  And  I  devise  all  the  messuages  or  tenements, 
and  other  hereditaments  respectively  comprised  in  the  seven  several 
schedules  hereinafter  contained,  with  the  appurtenances,  unto  and 
to  the  use  of  the  said  George  Appleyard  and  James  Meredith,  their 
heirs  and  assigns  for  ever,  upon  the  trusts  following ;  that  is  to  say, 
upon  trust,  that  they  my  said  trustees  and  the  survivor  of  them, 
his  heirs  or  assigns,  shall  in  the  first  place  from  time  to  time,  with 

[  *304  ]  and  out  of  the  rents  and  profits  of  the  same  messuages  and  ♦tene- 
ments and  other  hereditaments,  yearly  and  every  year,  until  a  fund 
sufficient  to  pay  off  all  the  mortgage  debts  charged  on  the  same 
estates  or  any  of  them  shall  be  raised  under  the  trusts  of  this  my 
will,  raise  the  clear  annual  sum  of  1,600/.  by  equal  half-yearly 
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payments  in  every  year,  the  first  half-yearly  payment  to  be  raised  at        Habt 
the  end  of  six  calendar  months  next  after  my  decease.    And  I  direct       iulk. 
that  the  whole  of  the  rents  of  all  the  hereditaments  comprised  in 
the  fifth  schedule  hereinafter  contained,  shall  be  applicable,  so  far 
as  the  same  are  sufficient  to  the  raising  the  said  annual  sum  of 
1,600/.,  and  also,  that  until  the  said  piece  of  ground  in  the  said 
fourth  schedule  shall  be  let  as  aforesaid,  the  whole  of  the  rents  of 
all  the  other  hereditaments  comprised  in  that  schedule  shall  be 
applicable  in  like  manner,  so  far  as  the  same  are  sufficient,  and 
that  the  rents  of    the  hereditaments   respectively    comprised  in 
the  five  other  schedules  hereinafter  contained,  shall  bear  each  an 
equal  fifth  part  of  raising  the  residue  of  the  said  annual  sum  of 
1,600/.,  after  raising  so  much  thereof  as  the  rents  of  the  said  here- 
ditaments comprised  in  the  said  fifth  schedule,  and  the  rents  of  the 
said  hereditaments  comprised  in  the  said  fourth  schedule,  shall 
(until  such  piece  of  ground  shall  be  let)  be  sufficient  to  pay.    But 
after  such  piece  of  ground  shall  be  let,  then  I  direct  that  the  whole  of 
the  rents  of  all  the  hereditaments  in  the  said  fourth  schedule  shall  be 
applicable,  so  far  as  the  same  may  be  sufficient  to  the  raising  the  said 
annual  sum  of  1,600/.,  and  the  remainder  ofsueh  annual  sum  shall  be 
raised  in  equal  sixth  shares,  that  is,  one  out  of  the  rents  of  the  here- 
ditaments comprised  in  each  of  the  other  schedules  (l).     And  I  direct 
that  the  trustees  or  trustee  for  the  time  being  under  this  my  will, 
shall  from  time  to  time,  by  and  out  of  the  said  annual  sum  of  1,600/., 
♦in  the  first  place  pay  and  discharge  all  the  interest  due  and  to       [  ♦SOS  ] 
accrue  due  in  respect  of  the  mortgage  debts  charged  on  the  same 
devised  estates,  or  any  of  them,  until  such  debts  shall  be  discharged 
under  the  trusts  of  this  my  will ;  and  shall  in  the  next  place  from 
time  to  time  invest  so  much  of  each  half-yearly  payment  of  the  said 
sum  of  1,600/.  as  shall  not  be  required  to  pay  such  interest,  in  the 
names  or  name  of  the  trustees  or  trustee  for  the  time  being,  under 
this  my  will,  in'some  or  one  of  the  public  stocks  or  funds  of  Great 
Britain;    and  shall  from  to   time   accumulate  and  invest  in  like 
manner,  as  or  in  the  nature  of  compound  interest,  the  annual 
income  of  such  stocks  or  funds,  and  of  all  accumulations  arising 
therefrom,  until  a  fund  sufficient  to  pay  off  all  the  mortgage  debts 
charged  on  the  same  devised  estates,  or  any  of  them,  shall  have 
been  formed  by  means  of  such  investments  and  accumulations ; 
and  when  such  sufficient  fund  shall  have  been  so  formed,  I  direct 
that  the  same  shall  be  paid  and  applied  by  the  trustees  or  trustee 
(1)  This  was  the  passage  upon  which  the  question  arose. 


120  1852.    CH.     2  D.  M.  &  G.  305—806.  [r.r. 

Hart        for  the  time  being,  under  this  my  will,  in  payment  and  satisfaction 
Tulk.        of  all  such  mortgage  debts  ;  and  in  case  such  fund  shall  from  any 
unforeseen  cause  be  more  than  sufficient  to  pay  off  all  the  same 
mortgage  debts,  and  to  defray  the  costs,  charges,  and  expenses 
attending  such  payment,  and  obtaining  reconveyances  from  the 
respective  mortgagees,  such  surplus  shall  be  subject,  in  seven  equal 
shares,  to  the  same  trusts  as  the  rents  and  profits  of  the  same 
devised  estates  shall  then  be  subject  to  under  this  my  will.    And  I 
do  hereby  empower  the  trustees  or  trustee  for  the  time  being,  under 
this  my  will,  from  time  to  time,  if  they  or  he  shall  think  fit  so  to 
do,  to  apply  all  or  any  part  or  parts  of  the  fund  to  be  accumulated 
as  aforesaid,  in  the  partial  or  total  discharge,  in  such  order  as  they 
or  he  shall  think  fit,  of  any  of  the  said  mortgage  debts,  notwith- 
standing such  accumulated  fund  shall  not  then  be  sufficient  to 
[  *806  j      discharge  the  *  whole  of  the  said  mortgage  debts;  but  then  and  in 
any  such  case,  and  from  time  to  time  until  all  the  said  mortgage  debts 
shall  be  paid  off,  there  shall  be  raised  half  yearly,  in  equal  shares, 
out  of  the  rents  of  such  of  the  hereditaments  comprised  in  the  said 
schedules,  as  shall  be  liable  to  contribute  equally  to  the  raising  the 
said  annual  sum  of  1,600/.,  such  a  yearly  sum  or  such  yearly  sums 
of  money  as  shall  be  equal  in  amount  to  the  interest  of  the  mortgage 
debt  or  debts  so  paid  off;  and  such  yearly  sum  or  sums  shall  be 
from  time  to  time  accumulated  and  added  to  and  held  upon  the  like 
trusts  as  are  hereinbefore  declared  concerning  the  said  fund  herein- 
before directed  to  be  accumulated  as  aforesaid.    And  subject  and 
without  prejudice  to  the  trusts  hereinbefore  declared,  I  direct  that 
the  said  hereditaments  hereinbefore  devised  shall  be  respectively 
held  upon  the  trusts  following,  that  is  to  say :  as  to  such  of  the 
same  hereditaments  hereinbefore  devised,  as  are  comprised  in  the 
first  schedule  hereinafter  contained,  in  trust  for  my  son  Augustus 
Henry,  his  heirs  and  assigns  for  ever.    And  as  to  such  of  the  same 
hereditaments  hereinbefore  devised  as  are  comprised  in  the  second 
schedule  hereinafter  contained,  in  trust  for  my  son  Edward  Hart, 
his  heirs  and  assigns  for  ever.    And  as  to  such  of  the  same  here- 
ditaments hereinbefore  devised,  as    are  comprised  in   the  third 
schedule  hereinafter  contained,  in  trust  for  my  son  John  Augustus, 
his  heirs  and  assigns  for  ever.    And  as  to  such  of  the  same  here- 
ditaments hereinbefore  devised,  as  are  comprised  in  the   fourth 
schedule  hereinafter  contained,  in  trust  for  my  son  James  Stuart, 
his  heirs  and  assigns  for  ever."    And  as  to  such  of  the  same  here- 
ditaments thereinbefore  devised,  as  were  comprised  in  the   fifth 
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schedule  thereinafter  contained,  the  testator  directed  that  the  Hart 
trustees  or  trustee  for  the  time  being  under  that  his  will  should,  tulk. 
during  the  life  of  his  daughter  Caroline  Augusta  Gordon,  pay  the 
rents  and  profits  of  the  *said  hereditaments  comprised  in  the  fifth  [  *307  ] 
schedule,  for  her  separate  use,  but  not  by  way  of  anticipation  ;  and 
that  after  her  decease  the  hereditaments  comprised  in  the  fifth 
schedule  should  be  held,  but  subject  nevertheless  and  without 
prejudice,  to  the  life  interest  (if  any)  which  she  might  have 
appointed  in  the  same  hereditaments  or  any  part  thereof,  to  any 
husband  who  might  survive  her,  under  a  power  thereinafter  given 
to  her,  in  trust  for  all  and  every  such  of  the  children  (if  more  than 
one)  of  his  said  daughter  Mrs.  Gordon,  who  being  a  son  or  sons 
should  live  to  attain  the  age  of  twenty-one  years,  or  being  a  daughter 
should  live  to  attain  that  age  or  be  sooner  married,  equally  to  be 
divided  between  or  among  them,  share  and  share  alike,  and  for 
their  respective  heirs  and  assigns  for  ever ;  with  the  usual  powers 
for  maintenance,  and  a  limitation  to  her  in  fee,  in  case  there  should 
be  no  child  of  his  daughter  Mrs.  Gordon,  who  being  a  son  should 
live  to  attain  the  age  of  twenty-one  years,  or  being  a  daughter 
should  live  to  attain  that  age  or  be  sooner  married.  And  as  to 
such  of  the  same  hereditaments  thereinbefore  devised,  as  were 
comprised  in  the  sixth  schedule  thereinafter  contained,  the  same 
hereditaments  should  be  held  by  the  trustees  or  trustee  for  the 
time  being,  under  that  his  will,  upon  such  and  the  like  trusts,  and 
with  such  and  the  like  powers  and  provisions  in  all  respects,  for 
the  benefit  of  his  daughter  Mrs.  Ley  and  her  children  and  child, 
and  their  and  her  respective  heirs  and  assigns,  as  were  thereinbefore 
declared  concerning  the  hereditaments  comprised  in  the  fifth 
schedule,  for  the  benefit  of  his  daughter  Mrs.  Gordon  and  her 
children  and  child,  and  their  and  her  respective  heirs  and  assigns 
as  aforesaid.  And  as  to  such  of  the  same  hereditaments  therein- 
before devised,  as  were  comprised  in  the  seventh  schedule  therein- 
after contained,  the  same  hereditaments  should  be  held  by  the 
trustees  or  trustee  for  the  time  being  of  *that  his  will,  upon  such  [  •308] 
and  the  like  trusts,  and  with  such  and  the  like  powers  and  pro- 
visions in  all  respects,  for  the  benefit  of  his  daughter  Mrs.  Cottrell 
and  her  children,  and  their  and  her  respective  heirs  and  assigns,  as 
were  thereinbefore  declared  concerning  the  hereditaments  com- 
prised in  the  fifth  schedule,  for  the  benefit  of  his  daughter 
Mrs.  Gordon  and  her  children  and  child,  and  their  and  her  respective 
heirs  and  assigns  as  aforesaid.      Provided  nevertheless,  and  the 
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Habt  testator  thereby  empowered  each  of  his  three  daughters,  by  any  deed 
Tulk.  or  deeds  with  or  without  powTer  of  revocation,  or  by  her  will  or  any 
codicil  or  codicils  thereto,  or  any  writing  or  writings  in  the  nature  of  a 
will  or  codicil,  to  appoint  all  or  any  part  or  parts  of  the  hereditaments 
thereinbefore  devised,  to  be  held  in  trust  for  such  daughter  during 
her  life  as  aforesaid,  unto  or  to  be  held  in  trust  for  the  benefit 
of  any  husband  wTho  might  survive  such  daughter  during  his  life. 

The  suit  was  instituted  to  carry  into  effect  the  trusts  of  the  will, 
and  the  question  was,  wThether  the  words  "  fourth  schedule  "  in  the 
passage  of  the  will  set  out  in  italics  at  p.  119,  supra,  must  not  be 
construed  as  "  fifth  schedule." 

The  Vice-Chancellor  decided  this  question  in  the  negative. 

Mr.  Wigram,  and  Mr.  Elmsley,  were  for  the  appellant  James 
Stuart  Tulk : 

When  the  circumstances  ascertained  by  the  Master's  report  are 
adverted  to,  it  is  clear  that  the  word  "  fourth  "  was  a  mere  clerical 
error.  The  testator  had  in  view  two  objects,  one,  to  raise  1,600/. 
a  year  to  pay  off  the  mortgages,  the  other,  to  provide  for  his  children 
with  as  near  an  approach  to  equality  as  was  conveniently  practicable. 
The  directions  of  the  will  as  to  raising  the  annual  sum  of  1,600/., 
1  ♦309]  could  not,  without  correcting  the  clerical  error,  *be  carried  into 
effect ;  for  when  the  house  is  rebuilt  on  the  land  comprised  in  the 
fourth  schedule,  the  income  of  that  property  will  be  about  600/., 
leaving  1,000/.  to  be  divided  into  six  equal  shares  of  166/.  18*.  4rf., 
one  of  which,  if  the  correction  is  not  made,  would  have  to  be  paid 
out  of  the  income  of  the  property  comprised  in  the  fifth  schedule, 
that  income  being  only  188/.  10*.  If  the  obvious  correction  is  made, 
the  whole  scheme  is  consistent  and  probable. 

[They  cited  Langston  v.  T^angston  (l),  Garrcy  v.  Hibhcrt(2), 
Coiyton  v.  Helper  (a),  Lowe  v.  fjord  Huntingtoicer  (4),  Coles  v. 
Uvhne  (5).] 

Mr.  Malins,  and  Mr.  Moxon,  for  the  plaintiffs: 

As  to  the  infant  plaintiffs,  no  consent  can  of  course  be  given 
but  as  to  the  adult  plaintiffs,  Edward  H.  Hart  and  John  Augustus 
Tulk,  they  are  satisfied  that  the  testator  intended  equality  among 
his  seven  children,  and  that  the  error  is  a  clerical  error,  and  are 
desirous  that  the  error  should  be  corrected. 

(1)  37  R.  B.  57  (2  CI.  &  Fin.  194).      (4)  26  R.  R.  633  (2  L.  J.  K.  B.  164  ; 

(2)  12  R.  R.  155  (19  Ves.  125).       4  Rubs.  532,  «.). 

(3)  2  R,  B.  75  (2  Cox,  340).  (5)  32  R.  R.  486  (8  B.  &  C.  568). 
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Mr.  Itussell,  and  Mr.  Daniel,  for  the  defendants  Mr.  and  Mrs. 
Ley,  Mrs.  Gordon,  and  their  children  : 

There  is  no  ambiguity  upon  the  will  as  it  stands ;  it  can  be  as 
rationally  construed  with  one  reading  as  the  other.  There  is  no 
evidence  that  equality  was  intended ;  the  contrary  appears  upon 
the  will.  There  may  have  been  reasons  why  James  S.  Tulk  should 
liave  the  annual  sum  of  250/.  only,  until  the  piece  of  vacant  ground 
should  be  let,  "  and  "  all  the  mortgage  debts  paid.  There  is  no 
*case  where,  in  such  circumstances,  the  Court  has  substituted  one 
word  for  another. 

[They  cited  Xewburgh  v.  Xewburgh  (]),  Doe  v.  Taylor  (2),  Miller 
v.  T ravers  (3),  Day  v.  Trig  (4).  They  also  referred  to  Langston 
v.  Pole  (5).] 

The  Lord  Justice  Knight  Bruce  referred  to  Attorney-General 
v.  Grotr(6). 

Mr.  Shebbeare  appeared  for  the  defendant  Augustus  Henry 
Tulk,  who  was  desirous  that  the  error  might  be  corrected. 

Mr.   Follett  and  Mr.  Cottrell9  for   the   defendants   Mr.   and 
Mrs.  Cottrell,  supported  the  view  taken   on   behalf  of  Mrs.  Leyr 
and  Mrs.  Gordon. 


Mr.  Wigram,  in  reply. 


Cur.  adv.  rult. 


The  Lord  Justice  Knight  Bruce  : 

The  question  in  this  case  may  be  difficult,  but  is  one  merely 
of  construction.  The  words  to  be  construed  being  the  words,  "  the 
said  fourth  schedule,"  occurring  in  a  particular  part  of  the  will 
of  the  late  Mr.  Charles  Augustus  Tulk,  namely,  in  this  passage 
of  it: 

(His  Lordship  read  the  passage  set  out  in  italics,  above,  p.  119.) 
Of  course  those  who  have  to  perform  the  office  of  interpretation 
can,  in  exercising  that  function,  be  only  *guided,  only  helped,  by 
the  contents,  the  whole  contents,  of  the  will  itself,  illustrated 
by  such  extrinsic  evidence  as  "  the  rules  of  law  respecting  the 
admission  of  extrinsic  evidence  in  aid  of  the  interpretation  of 
wills,"  allow  to  be  taken  into  consideration  for  that  purpose, — rules 


(1)  21  R.  B.  310  (5  Madd.  364). 

(2)  74  B.  B.  486  (10  a  B.  718). 

(3)  34  B.  B.  703  (8  Bing.  244). 

(4)  1  P.  Wme.  286. 


(5)  Cited  in   Langston  v.  Langston, 
37  B.  B.  65,  66  (2  CI.  &  Fin.  205,  206). 

(6)  34  R.  R.  183  (3  Mer.  316). 


Hart 
Tulk. 


[  **10  ] 


[•811] 
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Habt        towards  the  knowledge  and  in  the  application  of  which  the -col  lee - 

Tulk.        tion  of  authorities  made  by  Sir  James  Wigram,  his  arrangement 

of  those  authorities,  and  his  able  and  judicious  remarks  on  them, 

in  his  excellent  book, — the  phraseology  of  whose  title-page  I  have 

just  been  borrowing, — afford  most  valuable  assistance. 

The  testator  had  sons  and  daughters.  He  was  the  owner  of  real 
estates  of  considerable  value,  comprising  much  house  property,  and 
his  plan  was  to  divide  his  real  estates,  or  what  was  probably  the 
bulk,  if  not  the  whole  of  them,  into  as  many  portions  as  he  had 
children,  save  one,  and  to  allot  one  of  the  portions  to  each  child, 
except  a  son,  whom  he  stated  that  he  thought  another  relative  had 
sufficiently  provided  for.  This  scheme  he  intended  to  carry  into 
effect  by  incorporating  into  his  will  schedules  of  the  estates,  each 
schedule  applicable  to  one  child,  and  describing  that  child's  share 
of  them  severally.  The  value  or  rental  of  them  when  he  made  his 
will  is  known.  It  so  appears,  that,  without  exact  equality,  there 
was  a  near  approach  to  equality  between  the  schedules,  perhaps 
as  near  an  approach  as  could  well,  by  the  nature  of  the  case,  be 
permitted, — a  remark,  however,  that  has  no  place  without  reckoning 
for  this  purpose,  as  part  of  the  share  apportioned  to  Mrs.  Gordon, 
one  of  his  daughters,  some  houses  or  real  property  that,  upon  the 
occasion  of  her  marriage,  which  was  some  years  before  his  will, 
he  had  settled  upon  her  by  deed ;  nor  is  the  remark  well  founded 
without  ascribing  to  him  an  opinion,  (which  the  language  of  the 
[  ♦s^  ]  will  renders  not  unreasonably  *ascribable  to  him,)  that  a  parcel 
of  land  in  Leicester  Square,  vacant  and  unlet  when  he  made  his 
will,  which  formed  part  of  the  share  allotted  by  it  to  one  of  his  sons, 
James  Stuart  Tulk,  would  ere  long  be  let,  so  as  to  produce  an 
income  not  merely  nominal.  It  must  be  assumed  also,  for  this 
purpose,  that  the  mortgages  which  affected  part,  if  not  the  whole, 
of  his  real  estates  were  discharged.  But  the  discharge  of  these 
mortgages  entered  into  his  scheme,  which  included  a  provision  for 
raising  a  fixed  annual  sum  out  of  the  income  of  the  devised 
property,  to  be  applied  for  that  purpose  until  the  discharge  should 
be  effected;  and  in  discharging  these,  and  arranging  the  manner 
of  contribution,  he  drew  or  attempted  or  meant  to  draw  a  distinction 
or  line  between  the  time  anterior  to  the  letting  of  the  vacant  land 
in  Leicester  Square,  and  the  time  subsequent.  Upon  this  division, 
of  the  will  it  is  that  the  controversy  has  arisen, — a  controversy  on 
which  it  is  contended  th  it  light  is  thrown  by  the  circumstance  that 
an  annuity  given  by  the  will  to  Mr.  James  Stuart  Tulk  out  of  the 
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general  personal  estate,  was  made  to  cease  upon  the  letting  of  Hart 
the  vacant  land.  The  land  has  been  let,  and  the  annuity  having  tulk. 
ceased,  the  manner  of  reading  the  will, — that  stands  adopted  by 
the  decision  before  us, — leaves  James  Stuart  Tulk  now  and  for 
years  to  come  without  the  means  of  subsistence,  at  least  under  that 
instrument.  It  does  not  appear  that  lie  has  any  other  provision. 
The  testator  does  not  seem  to  have  had  less  affection  for  him  than 
for  any  other  of  the  children,  and  while  living  made  him  a  voluntary 
allowance  more  than  nominal. 

As  to  the  disputed  construction,  the  nature  of  this  case  is  such 
that  the  words  to  be  construed  cannot  reasonably  be  suggested 
to  have  any  other  meaning  than  one  of  these  two :  they  mean, 
namely,  either  "  the  said  fourth  schedule,"  or  "  the  said  fifth 
schedule  ;  "  and  as  the  appellant  *supports  the  latter  of  these  two  [  '313  ] 
constructions,  upon  him  obviously  the  burthen  of  the  controversy  lies, 
since  that,  prima  facie  and  presumptively,  "fourth"  must  mean 
"  fourth  "  none  will  deny.  The  rule  of  reason  and  law  being  well 
expressed  by  Marcellus  (Dig.  32, 69,  pr.)  where  he  says :  Non  aliter  a 
signification  verborum  recedi  oportet  quam  cum  manifestum  sit 
aliud  sensisse  testatorem.  The  appellant,  however,  has  good 
grounds  for  saying  that  if  the  word  "  fourth  "  could  be  dropped,  and 
the  words  to  be  construed  could  be  read  as  if  they  were  merely  "  the 
said  schedule,"  the  result  would,  upon  a  just  interpretation  of  the 
instrument,  be  the  same  as  if  the  word  "  fourth  "  were  turned  into 
"  fifth."  No  one  can  rationally,  we  think,  doubt  as  to  that  proposition, 
by  which  the  appellant  may  be  considered  as  gaining  something.  He 
would  not  lose,  certainly,  by  being  subjected,  as  to  the  contested  word, 
to  the  rule  of  Paulus  (Dig.  34,  5,  3) :  In  ambiguo  sermone  non 
utnnnque  dicimus  sed  id  duntaxat  quod  volumus.  Itaque  qui  aliud 
dicit  quam  vult  neque  id  dicit  quod  vox  siguificat  quia  non  vult, 
neque  id  quod  vult  quia  id  non  loquitur.  It  is  indeed  manifest,  we 
conceive,  that  if  the  wrords  are  construed  in  the  manner  for 
which  the  appellant  contends,  the  whole  will  may  be  fairly  deemed 
the  well-considered  will  of  a  rational,  careful,  prudent,  and  just  man, 
so  far  as  we  have  the  means  of  forming  a  judgment  on  the  subject ; 
but  that,  if  the  words  are  construed  otherwise,  the  will  (so  far,  I  Bay 
again,  as  we  have  the  means  of  judging)  appears  to  be  one  of  an 
eccentric  kind,  capricious,  arbitrary,  and,  in  the  sense  in  which  the 
phrase  may  be  used  as  to  such  a  matter,  unjust.  This,  however, 
though  something  in  his  favour,  is  of  course  not  everything,  for 
testators  have  a  right  to  be  eccentric,  capricious,  arbitrary,  and,  so 
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Hart  far  as  the  term  may  be  used,  unjust ;  nor  does  it  seldom,  I  believe, 
Tulk.  happen  that  they  have  reasons  known  to  themselves,  *though  not 
[  *au  ]  to  those  who  expound  their  wills,  for  dispositions  seemingly  strange 
and  unreasonable.  Testators  are  not  bound  to  have  good  or  any 
reasons  for  what  they  do,  or  when  they  have  reasons  to  state  them. 
But  in  the  present  instance  the  clause  under  consideration,  read  as  the 
respondents  adverse  to  the  appellant  would  have  it  read,  is  not 
merely  startling  or  ridiculous  :  the  case  has  that  ingredient,  and  also 
something  more.  The  other  parts  of  the  will  show  evidently  and 
explain  that,  in  the  passage  in  question,  the  word  "  fourth  "  was 
written  inadvertently,  and  without  meaning,  or  in  sheer  mistake  by 
a  mere  error  of  the  pen.  So,  at  least,  we  view  the  matter ;  and 
though  differing  from  a  Judge  for  whose  learning  and  ability  we 
entertain  the  highest  respect,  we  own  that  we  think  the  appellant 
right.  Indeed,  the  Vice-chancellor  appears  to  have  thought  that 
the  views  and  wishes  of  the  testator  were  or  would  be  disappointed  by 
not  rejecting  this  word  "  fourth,"  or  not  reading  it  as  the  appellant 
desires  to  have  it  read,  though  his  Honour  considered  himself  pre- 
cluded by  the  law  from  giving  effect  so  far  to  them.  It  is  as  to 
that  portion  of  his  opinion  alone  that  we  differ  from  him, — a  con- 
clusion to  which  we  have  not  come  without  referring  to  several 
authorities  of  more  or  less  direct  application,  the  names  of  some  of 
which  may  not  be  quite  a  waste  of  time  to  mention.  I  may 
specify  (besides  Lowe  v.  Lord  Huntingtotver  (1)),  Doe  v.  Chichester  (2), 
Miller  v.  Travers  (3),  Doe  v.  Martin  (i),  Doe  v.  Hiscocks  (5),  and 
Attorney-General  v.  Grote  (6),  on  the  appeal,  as  well  as  before  Sir  W. 
Grant;  and  (besides  Langston  v.  Lan<j8ton(7)),  Brackenbury  v. 
[♦315]  Brackenbury  (8),  Doe  v.  Halley(9),  Church  v.  *Mundy  (10),  and 
Chambers  v.  Brailxford  (n),  on  the  appeal  as  well  as  at  the  Rolls, 
Milner  v.  Milner  (12),  Boon  v.  Cornforth  (13),  Coryton  v.  Helyer  (14), 
Doe  v.  Stenlake  (15),  Pybus  v.  Smith  (16),  Coles  v.  Huhne  (17),  and 
Doe  v.  Gallini  (18). 

(1)  26  R.  R.  633  (2  L.  J.  K  B.  164 ;  (10)  12  Ves.  426. 

4  Buss.  532,  «.)•  (11)  11  R  R  214  (18  Ves.  368  ;  19 

(2)  16  R  R  32  (4  Dow,  65).  Ves.  652). 

(3)  34  R.  R.  703  (8  Biug.  244).  (12)  1  Vos.  Sen.  106. 

(4)  2  R.  R.  324  (4  T.  R.  39).  (13)  2  Ves.  Sen.  277. 

(5)  52  R.  R.  748  (5  M.  &  W.  363).  (14)  2  R.  R.  75  (2  Cox,  340). 

(6)  34   R.   R.   183  (3  Mer.  316;    2  (15)  11  R  R.  479  (12  East,  515). 
Russ.  &  My.  699).  (16)  1  Ves.  Jr.  189. 

(7)  37  R.  R.  57  (2  CI.  &  Fin.  194 ;  (17)  32  R.  R  4S6  (8  B.  &  C.  568). 

8  Bligh,  N.  S.  167).  (1*)  39  R.  R  580  (5  B.  &  Ad.  (ilM  ; 

(8)  2  Eden,  275.  3  Ad.  &  El.  340). 

(9)  8  T.  R.  5;  stated,  39  R  R.  592. 
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The  will  before  the  Court  satisfies  us  that,  in  the  opinion  of  the  Hakt 
testator  when  he  made  it,  the  vacant  land,  in  Leicester  Square,  tulk, 
then  unlet,  was  sure  to  be  unproductive  of  income  until  it  should  be 
let.  TI19  will  moreover  convinces  us  that  the  main  and  leading 
parts,  or  among  the  main  and  leading  parts,  of  his  intention  and 
scheme  in  making  it,  were  these :  First,  not  to  leave  his  son  James 
Stuart  Tulk  for  any  period  or  at  any  time  without  a  substantial 
income  under  it.  Secondly,  to  devote  to  the  discharge  of  the 
testator's  mortgage  debts  until  their  full  payment,  the  whole  income 
of  that  portion  of  his  property,  which  in  addition  to  what  was 
settled  on  Mrs.  Gordon  in  1834,  was  allotted  to  her  by  the  will. 
This  view,  it  is  true,  saves  the  testator's  dispositions  (if  that  could 
otherwise  be  a  right  expression)  from  being  turned  into  something 
like  a  chaos,  and  rescues  his  memory  from  the  imputation  of  having 
dealt  with  his  property,  so  far  as  we  can  form  a  judgment  on  the 
subject,  unreasonably  and  unparentally.  But  though  not  therefore, 
yet  not  the  less  does  it  in  our  opinion  also  warrant  us,  consistently 
with  sound  interpretation  and  the  strictest  rules  of  law,  in  holding 
as  we  do  that  the  word  "  fourth,"  in  the  place  in  question,  must  be 
treated  as  there  without  design,  without  meaning,  and  meram  per 
errorem  scribentis. 

The  Lord  Justice  Lord  Cranworth  :  [  316  ] 

I  desire  to  add  but  very  few  words  to  what  has  just  been  stated 
by  my  learned  brother.  A  consideration  of  the  figures  legitimately 
before  us  on  the  report  tends  strongly  to  confirm  the  arguments 
derived  from  the  other  circumstances.  For  it  may  fairly  be 
presumed  that  the  testator  was  aware  of  the  value  of  what  he  had 
included  in  his  several  schedules,  nearly  the  whole  of  which  was 
at  his  death  held  on  leases  granted  by  himself,  or  which  had  existed 
before  he  became  possessed  of  the  property.  It  appears  then,  on 
the  report,  that  the  rental  of  what  is  included  in  the  severa 
schedules  is  as  follows :  (His  Lordship  read  it  to  the  effect  above 
stated.) 

It  also  appears  that  on  Mrs.  Gordon's  marriage  property  was 
settled  on  her  of  the  annual  value  of  4612.  5*.,  so  that  every  child 
provided  for  by  the  will  (except  James),  had  about  600Z.  per  annum. 
James,  it  is  true,  had,  until  the  vacant  ground  should  be  let,  only  4312., 
i.e.  1811.  from  the  property  in  the  fourth  schedule,  and  250Z.  from 
the  general  assets.  Still,  equality  seems  to  have  been  the  general 
intention. 
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Hart  Now  if  the  word  "  fourth  "  is  not  to  be  treated  as  a  mere  clerical 

Tolk.  error,  it  is  plain  that  the  directions  of  the  will  for  raising  the 
1,6002.  could  not  possibly  be  carried  into  effect  unless  the  vacant 
ground  should  be  let  for  at  least  6181.  per  annum.  The  testator 
could  not  oblige  Mrs.  Gordon's  share,  comprised  in  the  fifth 
schedule,  to  contribute  above  133/.  10s.,  being  its  full  amount ;  and 
as  all  the  schedules  except  the  fourth  were  to  contribute  an  equal 
sum,  the  whole  sum  raised  from  them  could  not  exceed  six  times 
1382.  10*.,  i.e.,  801Z.,  thus  leaving  799Z.  to  be  paid  by  the  fourth 
schedule;  and  as  that  schedule,  exclusive  of  the  vacant  ground, 
produced  only  181J.,  it  follows  that  the  testator's  intentions  could 
[  *317  ]  not  be  accomplished  *unless  the  vacant  ground  should  be  let  for  at 
least  618Z.  Indeed  it  must  be  let  for  much  more;  for  the  sum 
supplied  by  the  fifth  schedule,  Mrs.  Gordon's  share,  could  only  be 
the  net  yearly  rent  after  deducting  income  tax  and  any  other  sums 
which  might  from  time  to  time  be  payable  for  repairs,  loss  of  rent, 
or  other  contingencies ;  and  as  the  gross  income  of  the  fifth 
schedule  was  only  1332.  10*.,  the  net  income  would  be  much  less. 

It  is  unnecessary  to  pursue  the  calculations.  The  result  is  clear, 
that  the  provision  made  by  the  testator  would  become  impossible 
so  soon  as  the  vacant  ground  should  be  let,  unless  it  should  be  let 
at  a  rent  far  beyond  what  he  could  possibly  have  contemplated  as 
certain  to  be  produced.  The  testator  must,  on  a  fair  construction 
of  the  will,  be  considered  as  directing  an  accumulation  which, 
under  all  contingencies,  it  would  be  possible  to  make.  He  was 
evidently  proceeding  oi> calculations  carefully  made  with  a  view  to  a 
particular  object.  But  unless  we  hold  the  word  "fourth  "  to  have 
been  inserted  by  mistake,  to  have  been  a  mere  lapsus  plunue,  many 
cases  may  arise,  naj%  would  be  very  likely  to  arise,  in  which  his 
expressed  object  would  be  impossible.  This,  as  I  think,  affords 
irresistible  and  legitimate  grounds  for  holding  that  there  must  be 
some  clerical  error.  And  the  context  shows  what  that  error  is, 
namely,  the  use  of  the  word  "  fourth  "  instead  of  "  fifth,"  or  (which 
is  the  same  thing)  the  insertion  of  the  word  "  fourth  "  where  there 
ought  to  have  been  no  numerical  designation  of  the  schedule  at  all. 
If  the  word  "  fifth  "  be  read  for  "  fourth,"  or  the  word  "  fourth  "  be 
Btruck  out  altogether,  then  the  accumulation  will  under  all 
circumstances  be  not  only  possible,  but  easily  made,  and  will  be 
made  after  the  vacant  ground  is  let,  as  nearly  as  possible  on  the 
same  principle  as  before  that  event.  Add  to  which,  such  a 
construction  leaves  undisturbed  the* testator's  general  intention  of 
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distributing  his  property  equally,  or  nearly  equally,  among  all  his        Hart 
children,   and  does  not  interfere  with   the  previously  expressed        tulk, 
intention  of  appropriating  the  whole  of  Mrs.  Gordon's  share  under 
the  will,  to  the  accumulating  fund  during  the  whole  period  of 
accumulation. 


MONEY  v.  JORDAtf.  i852. 

Jknril  2fi  27 

(2  D.  M.  &  G.  318—338.)  28,  29.     ' 

Afn.it  29 

[Reversed  oil  appeal,  as  reported  under  the  title  of  Jorden  v.  Monet/,  in  5  ' 

11.  L.  C.  18o.] 


PRICE   v.   MACAULAY.  "« 

Mail  26,  31. 
(2  D.  M.  &  G.  339—348 ;  S.  C.  19  L.  T.  O.  S.  238.)  

Land  was  advertised  to  be  sold  in  lots  as  freehold,  subject  to  conditions,        Bruck 
one  of  which  was,  that  all  objections  to  the  title,  not  made  within  a  pre-  Lord 

scribed  time,  should  be  considered  as  waived :  and  another  of  which  pro-  Cbanwobth, 

T    T  T 

vided  that  any  misstatement  of  the  quality,  tenure,  out-goings,  or  other  Lu%i%s' 

particulars,  should  be  the  subject  of  compensation.  An  objection  to  the  I-  339  J 
title  of  one  lot  was  taken  after  the  prescribed  time,  that  it  was  of  copyhold 
tenure.  It  however  appeared  that,  under  a  composition  with  the  lord,  the 
rights  of  the  copyhold  were  such  as  to  render  the  tenure  hardly  different 
from  that  of  freehold :  Held,  that  the  misdescription  did  not  form  a  ground 
for  resisting  a  specific  performance,  although  the  decision  might  have  been 
otherwise  had  the  misdescription  been  wilful. 

Another  lot  was  described  in  the  advertisements  as  being  sold  with  a 
certain  reservoir  and  water-works,  yielding  a  yearly  rental  of  60/.,  exclu- 
sively of  the  land  and  buildings.  An  objection  was  taken  after  the  pre- 
scribed time,  and  was  supported  by  the  fact  that  this  rent  arose  from 
supplying  with  water  certain  houses  separated  from  the  reservoir  by  the 
property  of  strangers,  over  which  the  vendor  had  no  right  to  carry  itf 
beyond  a  license  from  year  to  year  by  payment  of  a  rent :  Held,  that  the 
description  contained  such  a  misrepresentation  as  to  preclude  the  vendor 
from  enforcing  a  specific  performance ;  and  that  the  objection  was  not  one 
as  to  title,  and  therefore  was  not  obviated  by  the  stipulation  as  to  time. 

This  was  an  appeal  from  a  decree  of  Vice- Chancellor  Parker, 
made  upon  two  claims,  and  directing  the  specific  performance  of  two 
contracts  for  the  purchase  of  lands  comprised  in  two  lots,  which 
with  others  had  been  put  up  for  sale  at  an  auction  at  Halifax,  on 
the  26th  of  March,  1851.  In  the  advertisements  and  posting  bills 
of  the  sale,  the  property  was  described  as  "Valuable  Freehold 
Estate."  And  the  following  were  the  descriptions  of  the  lots  in 
question : 

"  Lot  6.  All  those  4  valuable  closes  or  parcels  of  land  adjoining 
to  Lots  2  and  3,  known  by  the  several  names,  and  containing  the 
several  quantities :  The  Little  Jug,  la.  3r.  20p* ;  the  Square  Field, 
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Pbiob        2a.  2r.  87p. ;  the  Far  Square  Field,  2a.  2r.  21p. ;  the  Well  Jug, 

Macaulay.    lft-  2r-  i2P-  J  total»  8a-  8r-  10P- 

"  Lot  7.  All  that  substantial  messuage  or  dwelling-house 
adjoining  Lot  6,  now  in  the  occupation  of  Mr.  Joseph  Thompson, 
with  the  garden  and  8  closes  of  land  adjoining,  known  by  the 
f  *340  ]  several  names  and  containing  *the  several  quantities  following  : 
The  Cobbler  Common,  2a.  8r.  84p. ;  the  Cowroyd,  with  the  sites  of 
buildings,  &c,  la.  Or.  87p. ;  the  Lower  Cowroyd,  la.  2r.  80p. ; 
together  with  the  reservoir  and  water-works,  and  valuable  supply 
of  water  contained  in  this  lot,  which,  exclusive  of  the  land  and 
buildings,  now  yields  a  yearly  rental  of  about  60i." 

By  the  conditions  of  sale  it  was  provided,  that  the  purchaser 
should  be  entitled  to  an  abstract  of  title,  deduced  for  the  last  forty 
years,  to  be  prepared  and  delivered  at  the  expense  of  the  vendor, 
on  or  before  the  80th  day  of  June  then  next,  and  that  any  abstract 
•>  of  title  deduced  from  an  earlier  date  should  not  be  required,  except 
at  the  expense  of  the  purchaser,  who  should,  within  one  month 
from  the  time  of  such  delivery,  give  or  leave  notice  in  writing  at 
the  office  of  Messrs.  Kudd  and  Kenny,  the  vendor's  solicitors,  of  all 
objections  and  requisitions  relative  to  the  title ;  and  every  objection 
or  requisition  of  which  notice  should  not  be  so  given  or  left  as 
aforesaid  should  be  considered  as  waived,  and  the  title  should  be 
deemed  as  against  the  purchaser  to  be  approved  and  accepted, 
except,  as  to  any  objection  or  requisition  as  to  which  notice  should 
have  been  given  or  left  in  manner  as  aforesaid. 

The  conditions  also  provided,  that  any  misstatement  of  the 
quality,  tenure,  outgoings,  or  other  particulars  of  the  premises,  was 
to  be  the  subject  of  compensation. 

The  defendant  became  the  purchaser  of  Lot  6  at  7002.,  and  of 
Lot  7  at  1,810{.,  and  the  auctioneer,  as  agent  for  both  parties,  signed 
two  agreements  for  the  purchase  of  the  respective  lots,  subject  to 
the  conditions  of  sale ;  but  there  was  not  attached  to  the  agreement 
for  the  purchase  of  Lot  7,  or  referred  to  by  it,  any  description 
similar  to  that  contained  in  the  advertisements  and  posting  bills. 
I  841  ]  On  the  80th  of  June,  1851,  the  vendor's  solicitors  sent  to  the 

defendant  the  abstracts  of  title.  On  the  4th  of  July  following,  the 
defendant  returned  the  abstracts,  with  a  letter  denying  that  he  had 
entered  into  any  contract  or  agreement  for  the  purchases  in  ques- 
tion, or  had  authorized  any  other  person  to  do  so  for  him ;  but 
after  some  negotiation  the  defendant,  on  the  7th  of  October,  1851, 
wrote  to  the  plaintiff 's  solicitors  the  following  letter: 
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"In  pursuance  of  my  letter  to  you  of  the  80th  ult.,  I  now  beg  to  Price 
inform  you  that  I  do  not  attempt  to  repudiate  these  sales ;  I  am  macaulay, 
not,  however,  prepared  to  complete  them  at  present,  but  I  trust 
that  on  your  Mr.  Budd's  return  from  London  arrangements  may  be 
made  that  will  be  satisfactory  to  all  parties.  I  have  not  yet  looked 
at  the  abstracts,  but  I  take  it  for  granted  that  a  good  title  can  and 
will  be  made  out." 

Upon  the  abstracts  it  appeared  that  the  two  lots  in  question  were 
of  copyhold  tenure. 

Upon  inquiry  into  the  particulars  of  the  yearly  rental  of  about 
601. ,  slated  by  the  particulars  to  arise  from  the  reservoir,  the  defen- 
dant, in  November,  1851,  learned  that  certain  houses  at  a  distance 
from  the  reservoir  were  supplied  with  water  from  it  by  means  of 
pipes,  some  of  which  passed  through  the  lands  of  neighbouring 
proprietors,  being  the  executors  of  a  Mr.  Haigh,  and  others  of 
which  passed  through  the  lands  of  another  proprietor  named  Barra- 
clough,  and  that  the  plaintiff  paid  annual  rents  of  5s.  and  10s.  for 
these  easements.  As  to  the  former  there  was  an  agreement  in 
writing  containing  a  clause,  that  the  plaintiff,  his  successors  or 
representatives,  would,  on  notice  that  the  licence  was  withdrawn, 
take  up  and  remove  the  pipes  within  one  month.  As  to  the  *latter  [  *342  ] 
easement,  there  was  no  written  agreement,  and  it  was  held  merely 
at  will.  The  rent  of  601.  was  paid  by  the  tenants  of  the  houses 
supplied  with  water. 

On  making  this  discovery,  the  defendant,  on  the  15th  of  Decem- 
ber, 1851,  wrote  to  the  plaintiff's  solicitor  a  letter,  the  material 
passages  in  which  were  the  following : 

"  Lot  7.  Notwithstanding  your  note  of  the  10th  instant,  I  am 
still  convinced  that  the  water  rent  is  considerably  less  than  the  sum 
advertised  by  you,  namely,  (KM.  per  annum,  and  consequently  that 
I  am  entitled  to  compensation  to  be  settled  in  the  manner  stated  in 
the  sixth  condition  of  sale.  But  if  I  am  charged  with  being  the 
purchaser,  surely  I  am  entitled  to,  and  claim  to  have  delivered  to 
me  a  full  list  of  the  tenants  of  the  water,  with  the  amount  which 
each  tenant  pays,  and  an  account  of  the  outgoings,  I  understand 
a  payment  is  made  to  Mr.  Thomas  Barraclough.  Pray  what  is 
that  for?  I  am  also  informed  that  a  considerable  sum  is  owing  to 
Mr.  W.  Balme,  in  respect  of  money  expended  by  him  upon  the  pro- 
perty, and  for  the  repayment  of  which  he  has  been  and  now  is  in 
receipt  of  the  water  rents.  Now  this  is  a  charge  upon  the  property 
which  must  be  cleared  off.    But  it  strikes  me  the  first  thing  for  the 
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Prick        vendor  to  do  is,  to  furnish  an  abstract  of  his  title  to  the  water  and 
Macaulay,    water-works,  which  up  to  this  date  he  has  neglected  to  do,  and  until 
*  I  receive  it  it  will  be  impossible  for  me  to,  lay  the  abstract  already 

received  before  counsel  to  advise  thereon." 

After  some  further  correspondence,  the  defendant  declined  com- 
pleting on  the  ground  of  the  lots  being  copyhold  tenure;  and 
moreover,  as  to  Lot  7,  on  account  of  misrepresentation  as  to  the 
rent  arising  from  the  reservoir. 

[  343  "I  The  plaintiff  then   filed   two  claims  for  specific  performance, 

supported  by  affidavits  to  the  effect  that  the  suits  and  services  in 
respect  of  the  copyhold  hereditaments  holden  of  the  manor  of  Wake- 
field, whereof  the  lots  in  question  were  holden,  were  compounded 
for,  and  that  the  rents,  fines,  and  heriots  payable  in  respect  thereof 
were  fixed  and  certain,  and  were  merely  nominal;  and  that  the 
mines  and  minerals,  timber  and  other  trees,  in  and  growing  upon 
the  said  hereditaments  belonged  to  the  copyhold  tenants  of  the 
hereditaments,  and  that  all  the  copyhold  hereditaments  holden  of 
that  manor,  were  considered  and  treated  by  the  owners  thereof  as 
equal  in  value  to  freehold  hereditaments ;  and  that  the  description 
of  these  lots  as  freehold  arose  from  mistake.  It  appeared  that  the 
defendant  was  a  solicitor,  and  had  on  some  occasions  acted  on  behalf 
of  the  plaintiff,  with  reference  to  this  property  ;  and  it  was  insisted, 
on  the  part  of  the  plaintiff,  that  the  defendant  must  consequently 
have  known,  or  must  be  taken  to  have  been  aware  of  the  circum- 
stances affecting  the  property. 

The  Vice-Chancellor  had  made  one  decree  for  specific  perform- 
ance on  both  claims,  and  had  directed  that  no  more  costs  should  be 
allowed  than  would  have  been  allowed  upon  one  claim. 

Mr.  Willcock  and  Mr.  Welch  were  for  the  plaintiff. 

Mr.  Bethell  and  Mr.  G.  L.  Russell,  for  the  defendant. 

[The  following  cases  were  cited:  7 'rower  v.  Xewvome  (l),  Brown 
v.  Rawlins  (2),  Roe  v.  Vernon  (a).] 

The  Lord  Justice  Knioht  Bruce  : 

[  *3JU  ]  The  case  divides  itself  into  two  branches :  one  as  to  *Lot  6,  the 

other  as  to  Lot  7.  With  regard  to  Lot  6,  the  only  point  is  as  to  the 
tenure,  and  from  the  evidence  there  appears  strong  reason  to  be 

(1)  17  R.  R.  171  (3  Mer.  704).  (3)  5  East,  51. 

(2)  8  R.  R.  052  (7  East,  409). 
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satisfied  that  the  difference  in  value  between  copyholds  in  this  Price 
manor  and  freeholds,  is  very  slight  indeed.  Perhaps,  however,  that  macaulay. 
would  not  be  material  for  the  plaintiff,  if  we  had  been  of  opinion 
that  there  was  anything  wilful  and  designed  in  the  representations, 
substantially  made  by  the  advertisements  and  posting  bills,  that  the 
whole  was  freehold.  By  wilful  representations,  I  mean  representa- 
tions made  with  a  view  to  enhance  the  value.  This  was  a  part  of 
the  case  which  struck  me  as  of  importance,  not  only  to  the  parties 
themselves,  but  to  the  agents  concerned:  and  it  is  with  great 
pleasure  that  we  find  ourselves,  able  to  exempt  those  gentlemen  from 
all  wrong  intention;  and  probably  it  would  not  be  too  much  to 
extend  the  same  observation  to. the  plaintiff.  The  difference  is. so 
slight  in  point  of  value,  the  right  to  the  timber  and  minerals  being 
in  the  copyholder,  that  there  could  hardly  have  been  a  motive  for 
misstatement.  But  if  we  had  thought  the  representation  made  with 
wrong  intention,  it  would  probably  have  had  considerable  influence 
with  us,  notwithstanding  the  subsequent  conduct  of  the  defendant- 
Considering,  however,  what  the  abstract  stated,  and  the  length  of 
time  during  which  the  defendant  had  had  the  abstract,  when  he 
wrote  the  letter  of  the  7th  of  October,  we  are  of  opinion  with  the 
decree  as  to  Lot  6,  and  think  that  it  has  dealt  favourably  with  the 
defendant,  by  allowing  compensation  for  any  difference  of  value 
arising  from  tenure. 

We  both  think,  perhaps  not  exactly  on  the  same  ground,  but  not 
much  differing  from  one  another,  that  the  case  is  different  with 
regard  to  Lot  7.  That  lot  is  thus  described.  (His  Lordship  read 
the  description.)  The  truth  of  the  case  was,  and  it  must  have  been 
•known  to  the  plaintiff  personally,  (whether  known  to  the  agents  or  [  *315  ] 
not,)  that  the  rent  represented  as  60/.  per  year  was  a  rental  obtained 
from  certain  houses,  which  were  supplied  with  water  from  a  reser- 
voir. Now  the  houses  did  not  immediately  adjoin  the  property. 
Between  them  and  the  reservoir  lay  lands  of  two  other  proprietors, 
and  the  water  only  arrived  at  the  houses  which  paid  the  rents,  by 
means  of  pipes  passing  through  the  intervening  lands  of  Mr.  Haigh 
and  Mr.  Barraclough.  It  is  not  in  proof  that  there  was  any  title  to 
the  lands  through  which  the  pipes  pass.  The  plaintiff  appears  to 
be  merely  a  tenant  of  the  licence  from  year  to  year.  This  easement 
was  essential  to  the  enjoyment  of  the  rental,  and  for  it  the  plaintiff 
paid  annually  5*.  to  the  one,  and  10s.  to  the  other  proprietor.  The 
advertisements  and. posting  bills  have  not  a  word  about  this,  but 
represent  the  rental  of  601.  as  incident  to  the  property  or  part  of  the 
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Price  property.  That,  in  my  opinion,  was  a  most  serious  and  important 
Macaulay.  misrepresentation  concerning  the  property,  calculated  to  produce  an 
erroneous  impression  as  to  its  nature  and  value.  Here,  again,  I 
have  pleasure  in  acquitting  the  legal  and  other  agents  concerned,  of 
any  wrong  intention  ;  and  it  is  not  necessary  to  impute  any  wrong 
intention  to  the  plaintiff.  But  Sir  William  Grant  said,  in  Burrowes 
v.  Lock  (i) :  "  The  plain  tiff  cannot  dive  into  the  secret  recesses  of  his 
heart :  so  as  to  know,  whether  he  did  or  did  not  recollect  the  fact ; 
and  it  is  no  excuse  to  say  he  did  not  recollect  it.  At  least,  it  was 
gross  negligence  to  take  upon  him  to  aver,  positively  and  distinctly, 
that  Cartwright  was  entitled  to  the  whole  fund,  without  giving  him- 
self the  trouble  to  recollect,  whether  the  fact  was  so  or  not ;  without 
thinking  upon  the  subject."  Now,  here  in  my  view  is  an  important 
fapt  untruly  represented,  the  inaccuracy  of  which  representation 
[  *346  ]  *was  known  to  the  person  making  it ;  a  representation  calculated 
to  induce  a  belief  of  the  value  of  the  property,  not  warranted  by  its 
nature  and  circumstances.  I  do  not  impute  wrong  intention  to  any- 
one ;  still,  such  a  representation  in  the  view  of  this  Court  must  be 
considered  a  fraud,  quite  as  much  as  was  the  case  in  Lymey  v. 
Selby  (2),  and  JDobell  v.  Stevens  (a). 

Supposing,  however,  that  the  defendant  had  actually  known,  at 
the  time  of  the  purchase,  what  were  the  real  state  and  condition  of 
the  subject-matter  of  the  contract,  it  may  be  that  he  would  not  be 
entitled  to  complain.  But  in  order  to  enable  a  vendor  to  avail  him- 
self of  that  defence  in  such  a  case,  he  must  show  very  clearly  that 
the  purchaser  knew  that  to  be  untrue  which  was  represented  to  him 
as  true ;  for  no  man  can  be  heard  to  say,  that  he  is  to  be  assumed 
not  to  have  spoken  the  truth.  Now  the  purchaser  had  been  con- 
nected with  the  profession  of  the  law,  and  professionally  concerned 
for  the  vendor,  who  had  also  been  in  the  profession  of  the  law,  and 
it  is  possible  that  the  purchaser  might  have  become  acquainted 
with  the  real  state  of  the  case ;  but  the  evidence  falls  far  short  of 
convincing  me  of  this.  It  is  said,  that  subsequently  he  had  such 
notice  as  might  have  led  him  to  ascertain  how  the  facts  stood. 
That,  however,  is  not  sufficient  in  a  case  of  misrepresentation ;  he 
must  be  shown  clearly  to  have  had  information  of  the  real  state  of 
the  facts  communicated  to  his  mind.  Here,  again,  there  is  no 
evidence  inducing  me  to  believe  that  he  knew  substantially  the  real 
state  of  this  property,  at  any  time  after  the  purchase,  while  the 

(1)  8  B.  B.  33,  856  (10  Ves.  476).  (3)  27  B,  B.  441  (3  B.  &  C.  623). 

(2)  lid.  Bay.  1118. 
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correspondence  was  proceeding,  by  which  he  became  bound  to  per-        Prior 
form  the  contract,  independently  of  extraneous  matter  vitiating  it.    Maoaulay. 
It  is  said  that  as  the  abstract  did  not  show  a  title  to  the  easement  it 
ought  to  have  induced  suspicion  in  the  *mind  of  a  careful  man       [  *347  ] 
reading  it.    But  that  is  not  enough :  it  was  the  duty  of  the  vendor 
to  state  that  the  water,  by  means  of  the  pipes,  could  not  reach  the 
houses,  except  by  permission  of  others  who  were  paid  for  that  per- 
mission, and  might  withdraw  it.     If,  as  to  this  point  of  notice,  the 
case  goes  so  high  as  suspicion,  (of  which  I  am  not  sure,)  it  is  not 
carried  high  enough,  in  my  judgment. 

It  is  said  that  by  the  third  condition  objections  to  the  title  were 
to  be  communicated  within  a  given  time,  on  pain  of  the  purchaser 
being  barred  from  sustaining  them.  In  the  first  place,  however, 
it  is  at  least  doubtful  whether  the  condition  applies  where  there  has 
been  wilful  misrepresentation, — a  point  on  which  I  refer  to  Stewart 
v.  Alliston  (i).  But  in  the  next  place,  it  is  a  misapprehension  to 
consider  this  a  question  of  title.  This  representation  is  not 
introduced  into  the  contract ;  the  auctioneer  did  not  copy  it.  The 
contract  ended  with  the  quantities.  This  is  a  representation  ultra 
the  contract  signed.  It  is  such  as  was  made  in  Lysney  v.  Selby, 
and  Dobell  v.  Stevens ;  as  far  from  the  title  as  anything  can  be ; 
a  misrepresentation  vitiating  the  contract,  unless  the  Court  be 
satisfied  that  there  has  been  a  waiver  after  a  clear  notice  of  the  fact. 
My  opinion  is,  with  the  greatest  deference  to  the  Vice-Chancellor, 
that  the  claim  as  to  Lot  7  ought  to  have  been  dismissed.  I  feel  less 
difficulty  in  coming  to  this  conclusion,  since  it  is  quite  obvious  that 
some  facts  were  inaccurately  stated  to  the  Vice-Chancellor,  although 
not  designedly.  I  differ  therefore  from  him  with  less  diffidence 
than  I  should  otherwise  feel  in  differing  from  such  a  Judge  and 
such  a  lawyer. 

I  think  that  the  decree  should  stand  as  to  Lot  6,  but  that,  as 
to  Lot  7,  it  should  be  dismissed  with  costs. 

Thb  Lord  Justice  Lord  Cranworth  :  [  348  ] 

I  come  to  the  same  conclusion.  But  I  had,  during  the  argument, 
considerable  doubt.    Lot  7  is  thus  described. 

(His  Lordship  read  the  description.) 

If  the  contract  signed  had  been  a  contract  for  land,  together  with 
a  reservoir  and  a  supply  of  water,  I  should  have  thought  that  what 
the  vendor  was  bound  to  do  was  to  make  out  a  title  to  land  and  a 
(1)  15  It.  It.  81  (1  Mer.  26). 
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reservoir  of  water  and  water-works,  which  reservoir  and  water- 
works should  yield  a  yearly  rent  of  60/.,  and  that  the  question 
whether  he  made  out  that  would  have  been  a  question  of  title. 
And  then  having  delivered  the  abstract,  and  the  defendant  not 
having  objected  to  the  title  within  the  limited  time,  the  doubt  I 
had  was,  whether  the  condition  of  sale  did  not  apply,  and  preclude 
him  from  taking  the  objection.  But  I  think,  on  further  considera- 
tion, the  doubt  was  unfounded,  for  this  reason :  What  was  really 
contracted  to  be  sold  was  simply  the  piece  of  land  and  dwelling- 
house,  and  the  plaintiff  having  shown  a  good  title  to  the  piece  of 
land  and  dwelling-house,  there  was  nothing  on  the  point  of  title  to 
which  the  defendant  could  take  objection.  The  objection  which  he 
takes  is  of  quite  a  different  nature  :  he  says  it  was  represented  that 
the*  reservoir,  &c.,  yielded  a- yearly  rental  of  60/.;  whereas  in  truth 
the  reservoir  and  works  do  not  yield  it  of  themselves,  but  only  when 
connected  with  another  person's  land,  or  with  the  use  of  an 
easement  over  it.  I  think  that  this  was  a  misrepresentation,  and 
that  the  condition  as  to  limitation  of  time  for  taking  objection  to 
the  title  does  not  apply  to  the  case.  On  the  familiar  principle  that 
a  vendor  seeking  specific  performance  ought  to  be  optima  fidei,  the 
plaintiff  is  not  entitled  to  specific  performance  as  to  this  lot. 


1862. 
May  31. 
June  1. 

Knight 

Bruce,  " 

Lord    ' 

Cranworth, 

L.JJ. 
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HUGHES   v.  MOKRIS. 

(2D.  M.  &  G.  349-359 ;  S.  C.  21  L.  J.  Ch.  761 ;  16  Jur.  603.) 

A  contract  for  the  sale  of  shares  in  a  British  vessel,  not  reciting  the 
certificate  of  registry,  could  not  he  enforced  in  equity  under  the  Merchant 
Shipping  Act,  8  &  9  Vict.  c.  89,  ss.  34,  37. 

[Under  the  modern  Shipping  Acts,  1862  and  1894,  this  case  has 
no  application,  but  the  following  observation  from  the  judgment  of 
Knight  Bruce,  L.  J.,  may  be  usefully  retained  here.  In  the  course 
of  his  judgment  the  Lord  Justice  observed :] 

The  case  appears  to  me  to  stand  upon  much  the  same  footing  as 
a  parol  contract  for  the  sale  of  land  without  part  performance.  A 
parol  contract  for  the  sale  of  land,  though  all  the  money  be  paid, 
without  part  performance  (for  the  payment  of  the  money  is  no 
part  performance),  cannot  be  carried  into  effect  if  the  person  sued 
chooses  to  avail  himself  of  the  defect. 
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In   ee  BAENAED.  im* 

Ex   parte   WETHERELL.  J"—' 

(2D.M.&G.359-.565.)  |™» 

In  an  action  brought  by  an  attorney  against  his  client,  upon  his  bill  of         I1**1*1 
costs,  the  client  obtained  an  order  for  taxation  on  the  terms  of  withdrawing  L.JJ.       ' 

all  his  pleas  except  nuvtjuam  indebitatus.     Afterwards  he  withdrew  all  his         ,  g.g  -. 
pleas,  anil  applied  to  the  Judge  for  an  order  of  taxation,  under  the  6  &  7 
Vict,  c  73,  which  was  refused  for  want  of  jurisdiction  :    Held,  that  the 
client  could  not  obtain  an  order  for  taxation  from  the  Court  of  Chancery, 
there  being  no  special  circumstance  beyond  mere  overcharge. 

Where  special  circumstances  are  relied  upon  as  a  ground  for  taxation 
after  the  prescribed  time  they  must  be  such  as  the  client  could  not  have 
reasonably  availed  himself  of  sooner. 

This  was  the  appeal  of  a  solicitor  of  the  Court  from  an  order 
of  the  Master  of  the  Rolls,  directing  the  taxation  of  the 
appellant's  bill  of  costs,  under  the  6  &  7  Vict.  c.  73,  s.  37.  The 
question  turned  upon  the  following  proviso  in  that  section : 
"Provided  always,  that  no  such  reference  as  aforesaid  shall  be 
directed  upon  an  application  made  by  the  party  chargeable  with 
such  bill,  after  a  verdict  shall  have  been  obtained,  or  a  writ  of 
inquiry  executed  in  any  action  for  the  recovery  of  the  demand 
of  such  attorney  or  solicitor,  or  executor,  administrator,  or  assignee 
of  such  attorney  or  solicitor,  or  after  the  expiration  of  twelve 
months  after  such  bill  shall  have  been  delivered,  sent,  or  left  as, 
aforesaid,  except  under  special  circumstances,  to  be  proved  to  the 
•satisfaction  of  the  Court  or  Judge  to  whom  the  application  for  [  *360  ] 
such  reference  shall  be  made." 

The  facts  are  sufficiently  stated  in  the  judgment. 

Mr.  Stxtarl  and  Mr.  J.  V.  Prior 9  in  support  of  the  appeal,  [cited 
Be  Whicker  (l),  Be  Hair  (2),  and  other  cases]. 

Mr.  LoreU,  for  the  respondent,  cited  Re  Gedye  (3). 

The  Lord  Justice  Knight  Bruce  : 

In  this  case  Mr.  Barnard,  a  solicitor  and  attorney,  was  employed 
by  Mr.  Wetherell,  -  a  clergyman,  in  various  matters,  including 
proceedings  at  law  and  in  equity,  a  state  of  things  which  gave  the 
client  a  right  to  have  the  bills  taxed  by  means  of  an  application  to 
a  court  of  law  or  to  this  Court.  The  bills  were  delivered  previously 
to  December  last,  and  an  action  of  debt  was  brought  on  them; 
whereupon  the  client  (the  defendant)  obtained  an  order  from  one  of 

(1)  67  B.  B.  726  (13  M.  &  W.  M9).       (3)  92  B.  B.  19  (14  Beav,  56), 

(2)  76  B.  B.  112  (10  Beav.  187), 
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In  re         the  Judges  of  the  court  of  law  in  which  the  action  was  brought,  to  tax 

the  bills ;  but  afterwards,  on  an  application  by  the  plaintiff  to  the 

Judge,  an  order  was  made  that  the  summons  to  tax  should  be 

dismissed  with  costs,  unless  within  a  week  the  defendant  should 

consent  to  withdraw  all  his  pleas  except  "  Never  indebted,"  and  in 

that  case  all  the  bills  were  ordered  to  be  taxed,  with  the  costs  of  the 

application.    We  are  informed  that  he  accordingly  did  withdraw  all 

his  pleas  except  "  Never  indebted."     The  client,  in  consequence, 

remained  in  possession  of  the  order  to  tax  the  bills  from  the  Court 

t  *3M  ]       in  which  the  action  was  brought,  *which   was  a  court  of  proper 

jurisdiction  for  the  purpose.    But  the  client,  instead  of  proceeding 

with  the  taxation,  thought  it  better  to  withdraw  his  only  remaining 

plea  in  the  action,  whereupon  this  order  was  made :  "  On  hearing 

the  attorneys,  agents,  and  counsel  on  both  sides,  and  by  consent,  I 

do  order  that  the  defendant  be  at  liberty  to  withdraw  the  plea 

herein  mentioned;"   whereupon    the    plea    was   withdrawn,   the 

necessary  consequence  of  which  was,  that  the  plaintiff  was  entitled 

to  sign  judgment  in   the  action  of  debt.      The  judgment  was 

accordingly  completed,  and  was  final. 

Afterwards,  the  client  again  applied  to  a  court  of  common  law 
for  taxation,  which  he  might  have  had  before,  and  from  which  he 
had  in  effect  receded.  The  application  was  refused  with  costs, 
by  a  Judge  at  chambers.  From  this  refusal  the  client  had  a  right 
of  appeal  to  the  full  Court.  Instead  of  taking  that  course,  he 
presented  a  special  petition  to  tax  to  this  Court,  which,  at  least 
originally,  had  equal  jurisdiction  with  thecourt  of  lawfor  the  purpose. 
Now,  the  first  question  raised  is  one  of  importance ;  namely,  the 
question  whether  the  jurisdiction  having  been  equally  in  this 
Court  and  the  court  of  law,  and  the  latter  having  been  first  applied 
to,  this  Court  has  any  power  to  deal  with  the  matter.  I  think  that 
this  question  cannot  be  affected  by  the  ground  of  decision  at  law, 
which  was,  it  is  said,  the  want  of  jurisdiction. 

But  independently  of  the  objection  as  to  jurisdiction,  and  upon 
the  assumption  that  it  does  not  bar  an  application  here,  the  next 
question  is,  whether  the  application  is  one  which  can  be  supported 
without  special  circumstances.  I  am  of  opinion  that  it  is  an 
application  which  can  only  be  supported  by  special  circumstances. 
[  •*«2  j  *It  is  true  that  the  letter  of  the  Act  of  Parliament  only  mentions 
the  cases  of  a  verdict  having  been  obtained,  and  of  the  execution  of 
a  writ  of  inquiry,  and  that  the  judgment  in  the  present  case  was 
obtained    in    an  action    in  which   there   has    been   no   writ    of 
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inquiry,   and   in   which   there  was   no    verdict.      But  whatever        Inn 

*  ft  Am?  Ann 

the  letter  of  the  statute  may  be,  I  am  of  opinion  that  it  will  not 
exceed  the  bounds  of  just  interpretation  to  hold,  that,  according 
to  its  spirit,  the  enactment  includes  this  case,  although  there  has 
been  neither  verdict  nor  writ  of  inquiry.  There  has  been  more 
than  either.  Without  special  circumstances  there  can  be  no 
taxation ;  at  least  in  my  judgment. 

Now  in  the  present  instance  there  is  no  special  circumstance, 
except  as  I  shall  mention.  And  first  as  to  the  complaint  with 
respect  to  fees  of  counsel  charged  and  not  paid.  If  no  explanation 
had  been  given,  this  would  be  a  serious  matter,  not  ending  with  the 
question  of  taxation,  but  one  which  might  have  placed  the  pro- 
fessional position  of  the  attorney  in  danger.  Here,  however,  there 
appears  to  have  been  an  absence  of  dishonesty ;  it  was  understood 
between  the  client  and  the  attorney  that  the  attorney  was  not  to 
advance  the  money  to  pay  the  fees  to  counsel,  who,  personally 
acquainted  with  the  client,  had  agreed  that  the  fees  might  be 
charged  without  being  paid;  the  understanding  was,  that  when 
paid,  they  should  be  paid  to  counsel.  Another  irregularity  is  the 
insertion  of  charges  for  business  not  done.  It  would  have  l»een 
better  if  in  this,  as  in  all  cases,  the  bill  of  costs  had  exhibited  the 
transaction  as  it  really  was.  But  here  also  there  appears  on  the 
evidence  to  have  been  an  absence  of  bad  intention.  I  collect  that 
the  attorney  not  only  did  not  injppd  to  make  any  improper 
representation,  but  has  not  charged  more  than  he  was  fairly  entitled 
to  charge.  The  only  other  point  is,  as  to  *the  alleged  multiplica-  I  *363  j 
tion  of  charges  for  attendances ;  but  on  looking  through  the  bills, 
and  judging,  as  far  as  we  can  from  the  materials  before  us,  of  the 
history  and  nature  of  the  business  done  for  this  client,  although 
there  are  in  some  instances  several  charges  for  attendances  in  the 
course  of  the  same  day,  we  believe  that  the  attorney  did  not  charge 
too  much,  and  if  he  had,  it  is  not  clear  that  a  mere  overcharge 
can,  in  the  absence  of  fraud,  amount  to  a  special  circumstance. 
Respectfully  differing  from  the  judgment  which  has  been  given,  I 
think  that  there  should  be  no  taxation.  If  the  petition  had  been 
originally  brought  before  me,  I  should  have  dismissed  it  with  costs. 

The  Lord  Justice  Lord  Cranwobth: 

I  have  arrived  at  exactly  the  same  result.  The  first  point  is  of 
great  importance.  I  confess  that  the  case  would  present  a  perfect 
anomaly  in  our  law,  if  the  client,  after  having  made  bis  choice  of 
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iiire  proceeding  in  one  of  two  tribunals  of  co-ordinate  jurisdiction, 
arnard.  jjgfQj.g  which  he  is  defeated,  were  at  liberty  to  apply  to  the  other. 
On  a  mere  suggestion  that  a  party  is  proceeding  at  law  and  equity 
for  the  same  matter,  it  is  of  course  to  stop  one  proceeding.  It  is 
true  that  there  are  cases  in  which  an  application  which  has  been 
refused  in  one  Court,  may  be  made  to  another.  But  these  are 
exceptional  cases.  One  instance  occurred  in  the  case  of  Gorham  v. 
The  Bishop  of  Exeter  (i),  where  a  rule  was  refused  by  the  Courts  of 
Queen's  Bench  and  Common  Pleas,  and  was  granted"  by 'the 
Exchequer,  when  I  had  the  honour  of  being  a  Judge  of  that  Court. 
It  was  the  first  Court  which  granted  the  rule  nisi.  So  with  regard 
to  the  well-known  case  of  the  Canadian  prisoners,  upon  the  return 
of  the  habeas  c&iym  the  prisoners  were  remanded  by  one  Court, 
[  •Sftt  ]  and  an  application  was  made  to  ^another  (2).  However,  the  writ 
of  habeas  corjms  differs  from  all  other  writs,  as  being  in  favour  of  the 
liberty  of  the  subject.  Nor  do  cases  where  ex  parte  applications  for 
an  order  are  made,  under  the  Imprisonment  for  Debt  Act,  to  one 
Court  after  they  have  been  refused  by  another  afford  any  analogy 
to  the  present. 

If  it  had  been  necessary  to  decide  the  question,  I  believe  that  I 
should  have  come  to  the  conclusion  that  we  have  no  jurisdiction. 
It  would  make  no  difference  in  my  mind  if  the  order  of  the  Judge 
had  been  wrong,  as  it  is  contended.  The  way  to  set  it  right  was  to 
apply  to  the  full  Court.  There  is  no  principle  which  would  give 
this  Court  jurisdiction  in  such  a  case,  without  at  the  same  time 
'  giving  to  a  person  dissatisfied  with  the  order  of  the  Lord  Chancellor 
a  right  to  appeal  to  a  common  law  Judge,  and  making  courts  of 
co-ordinate  jurisdiction  appellate  tribunals  from  one  another.  I 
think  that  this  alone  would  be  a  sufficient  objection  to  the  order. 
I  go  further  than  my  learned  brother  as  to  the  effect  of  the  judg- 
ment. I  not  only  think  such  a  case  within  the  spirit  of  the  Act, 
but  I  doubt  whether  the  Act  meant  to  leave  any  jurisdiction  after 
judgment.  I  do  not  say  that  there  is  no  remedy,  but  I  think  there 
is  none  under  the  statute.  The  Act  says :  "  after  a  verdict  shall 
have  been  obtained,  or  a  writ  of  inquiry  executed  ;  "  saying  nothing 
about  judgment,  and  leaving  it  to  be  inferred  that  after  judgment 
no  application  could  be  made. 

Still  if  all  these  points  were  decided  contrary  to  the  view  which 
I  have  taken,  there  are  no  special  circumstances  in  this  case.     If 

(1)  81  R.  R.  504  (15  Q.  B.  52).  (2)  Leonard  WuUons  case,  48  R.  R. 

659  (9  Ad.  &  EJl.  808), 
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application  is  made  on  Ibe  *ground  of  special  circumstances,  after  the 
lapse  of  the  prescribed  time,  the  circumstances  must  be  such  as  to 
afford  a  reasonable  excuse  for  not  applying  sooner,  not  circumstances 
of  which  the  client  could  reasonably  have  availed  himself  before.  - 
I  see  another  great  objection  to  the  taxation,  which  is  this  :  It  is 
a  well-known  rule  in  courts  of  common  law,  that  after  an  action  has 
been  brought,  and  there  is  an  application  to  tax,  the  costs  of  taxa- 
tion are  costs  in  the  cause.  The  rule  under  the  Act,  however,  is, 
that  if  upon  taxation  more  than  one-sixth  is  struck  off,  the  costs 
would  fall  on  the  respondent.  I  think  that  a  person  having  failed 
in  a  proceeding  in  which  he  would  have  had  to  pay  the  costs  of  taxa- 
tion, should  not  be  at  liberty  to  take  another  proceeding  by  way  of 
appeal,  in  which,  if  successful  in  taxing  off  one-sixth  of  the  costs,  he 
would  throw  the  costs  of  taxation  on  his  opponent.  I  concur  in 
thinking  that  the  order  at  the  Bolls  must  be  reversed,  and  that  the 
petition  must  be  dismissed  with  costs. 

The  Lord  Justick  Knight  Bruce: 

I  wish  to  add,  that  I  do  not  mean  to  intimate  a  different  opinion 
upon  the  effect  of  the  37th  section  of  the  Act,  from  that  which  has 
been  expressed  by  my  learned  brother.  I  merely  abstain  from 
giving  any  opinion  upon  the  point. 


In  re 
,  Barnard. 

£  *365  ] 


HAMEK'S  DEVISEES'   CASE. 
(In  rk  St.  George's  Steam  Packet  Company.) 

(2  D.  M.  &  G.  366—374 ;  S.  C.  21  L.  J.  Ch.  832  ;  16  Jur.  555 ;  19  L.  T.  0.  S.  223.) 

A  testator  devised  and  bequeathed  all  his  real  and  personal  estate,  the 
latter  consisting  of,  among  otber  things,  shares  in  a  joint-stock  Company, 
to  his  widow  for  life,  and  after  her  death,  to  his  daughter  absolutely;  and 
he  appointed  them  executrixes.  The  widow  and  daughter,  as  executrixes, 
received  the  dividends  on  the  shares  for  several  years.  After  the  death  of 
the  widow,  the  Company  was  wound  up  under  the  Winding-up  Acts :  Held, 
that  the  daughter  was  rightly  placed  on  the  list  of  contributories  in  respect 
of  her  being  devisee. 

The  Act  3  &  4  Will.  IV.  c.  104,  charges  the  real  estate  of  any  person 
dying  seised  of  such  estate,  not  only  with  his  debts  of  every  description 
actually  due  at  his  death,  but  also  with  all  liabilities  which  may  result  out 
of  obligations  entered  into  by  him  during  his  life  (I). 

This  was  an  appeal  motion  on  behalf  of  the  official  manager  of 
the  [St.  George's  Steam  Packet]  Company,  from  an  order  of  the  Vice- 
Chancellor  Knight  Bruce,  overruling  the  judgment  of  the  Master, 

(1)  Price  v.  Price  (1887)  35  Ch.  D.  297,  56  L.  J.  Ch.  530,  56  L.  T.  843. 


1852. 
May  31. 
June  1. 

Lord  ST, 

Leonards, 

L.C. 

[366] 
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Hamkb's      and  holding  that  the  devisees  of  a  deceased  member  ought  not,  in 
Oasb.        that  capacity,  to  have  been  placed  on  the  list  of  contributories. 

James  Hamer,  a  shareholder  in  the  above  Company,  devised  and 
bequeathed  his  real  and  personal  estate,  the  latter  including  twenty- 
five  shares  in  the  Company,  to  his  wife  for  life,  and  after  her  death 
to  his  daughter  Everalda,  the  wife  of  Joshua  Rawdon,  absolutely, 
and  he  appointed  his  wife  and  daughter  his  executrixes.  After  the 
death  of  the  testator,  Everalda  Rawdon  received  the  first  dividend 
in  1889,  and  paid  it  to  her  mother,  who  received  the  dividends  until 
1841,  after  which  the  Company  paid  no  more  dividends.  The 
names  of  the  testator's  widow  and  daughter  Everalda  Rawdon  were 
entered  in  the  Company's  books  as  executrixes  only.  The  widow 
died  in  April,  1850.  An  order  having  been  made  for  the  winding-up 
of  the  Company,  the  Master  on   the  5th   June,  1850,  directed  a 

[  *367  ]  call  *of  100/.  per  share  on  each  of  the  twenty-five  shares  to  be  made 
upon  Joshua  and  Everalda  Rawdon,  and  such  call  was  made  payable 
out  of  the  personal  estate  of  James  Hamer.  Joshua  and  Everalda 
Rawdon  appealed  from  that  decision,  which  was  affirmed  by  the 
Vice-Chancellor  Knight  Bruce  on  the  4th  July,  1850.  A  further 
call  of  851.  per  share  was  made  upon  Joshua  and  Everalda  Rawdon, 
but  only,  as  in  the  former  instance,  in  their  representative  character. 
It  appearing  that  there  were  not  any  personal  assets  of  James  Hamer 
in  their  hands,  the  official  manager  sought  to  place  them  on  the 
list  of  contributories  in  respect  of  Everalda  Rawdon  being  the 
devisee  of  James  Hamer.  It  was  admitted  that  the  debts  in  respect 
of  which  the  devised  estates  were  sought  to  be  affected  were  incurred 
after  the  death  of  the  testator.  The  Master  being  of  opinion  that 
the  testator's  real  estate  at  his  death  was,  under  the  Act  8  &  4 
Will.  IV.  c.  104,  contingently  liable  to  debts  which  might  be  incurred 
during  the  term  for  which  the  partnership  was  forme  J,  held  that 
Joshua  Rawdon  and  Everalda  his  wife,  in  respect  of  her  being 
devisee,  ought  to  be  included  in  the  list  of  contributories. 
On  appeal  by  Joshua  Rawdon  and  Everalda  his  wife  to  the  Vice- 
Chancellor  Knight  Bruce,  on  the  1st  April,  1851,  his  Honour 
reversed  the  Master's  decision,  and  excluded  the  names  of  Joshua 
Rawdon  and  Everalda  his  wife  from  the  list  of  contributories,  in 
respect  of  Eyeralda  Rawdon  being  devisee.  The  case  is  fully 
reported  in  the  third  volume  of  Messrs.  De  Gex  &  Smale's  Reports, 
p.  279,  both  on  the  point  as  to  whether  the  call  was  rightly  made  on 
Joshua  Rawdon  and  Everalda  his  wife  in  their  representative 
character,  as  also  on  the  point  which  alone  forms  the  subject  of  the 


vol.  xcv.]        1852.    CH.    2  D.  M.  &  G.  867—871.  148 

present  appeal.  It  will  be  sufficient  for  the  purposes  of  this  report  Haukr'b 
to  state,  that  the  deed  of  partnership  provided  for  its  continuance  .cabb. 
for  ninety-nine  years,  and  that  the  property  of  the  Company  should  [  *368  ] 
*be  deemed  personal  estate ;  and  that,  by  the  20th  clause  it  was  pro- 
vided, that  before  the  executor,  administrator,  or  legatee  of  a 
deceased  proprietor  should  transfer  any  share  vested  in  him  in  such 
capacity,  or  should  become  a  proprietor  in  respect  of  such  shares,  or 
receive  any  dividends  in  respect  of  the  same,  he  should  leave  for 
inspection,  at  the  office  of  the  Company  in  Liverpool,  the  probate  of 
the  will  or  the  letters  of  administration  under  which  he  claimed  to 
be  entitled  to  the  shares  ;  and  that,  by  the  21st  clause  it  was  pro- 
vided, that  every  person  who,  being  the  husband  of  any  female  pro- 
prietor, or  the  executor,  administrator,  or  legatee  of  any  deceased 
proprietor,  should  not,  at  the  time  of  any  shares  vesting  in  him  in  such 
capacity,  be  a  recognized  proprietor,  in  the  Company  in  respect  of 
any  other  shares  in  the  capital,  should,  as  to  all  duties,  obligations, 
claims,  and  demands  upon  or  against  him  in  respect  of  such  shares, 
be  considered  a  proprietor  from  the  time  of  the  shares  becoming 
vested  in  him  as  aforesaid. 

Mr.  Bacon,  Mr.  Holt,  and  Mr.  J.  V.  Prior,  in  support  of  the 
appeal.    *    *    *  .  . 

Mr.  Bethell,  Mr.  Mai  ins,  and  Mr.  II.  Humphreys,  in  support  of        C  M*  J 
the  decision  of  the  Vice-chancellor  : 

*    *    There  is  no  authority  for  the  enlarged  construction  here       1 37°  ] 
sought  to  be  placed  on  the  Act  3  &  4  Will.  IV.  c.  104,  but  the  plain 
meaning  of  the  enactment    is    such    as    leads    to    a    restricted 
construction.    *    *    * 

Mr.  Bacon,  in  reply.    *     *     * 
The  Lord  Chancellor :  J***\. 

The  official  manager  here  seeks  to  charge  the  real  estate  of  [ 371  ] 
a  testator  in  the  hands  of  his  devisees,  after  the  lapse  of  several 
years,  with  the  liability  to  make  good  certain  losses  which  have 
been  sustained  by  the  Company  since  the  death  of  the  testator.  It 
may  undoubtedly  be  very  hard  to  compel  devisees  under  the 
circumstances  of  this  case  to  satisfy  these  losses;  but  if  the 
testator's  real  estate  is  legally  liable,  this  Court  cannot  do  otherwise 
than  give  effect  to  such  liability.  It  appears  that  the  executrixes 
as  such  received  the  dividends  upon  the  shares,  from  the  time  of 
the  testator's  death  until  the  insolvency  of  the  Company;  and 
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Haiieb's  it  has  been  contended,  that  by  the  provisions  of  the  deed  the 
^asS"  executrixes  thus  became  the  proprietors  of  the  shares;  it  has, 
however,  been  decided  in  Doyles*  case  (l),  that  the  mere  receipt 
.of  dividends  by  executors,  in  their  representative  character,  does 
not  saddle  them  with  any  personal  liability ;  and  although  this 
point  may  not  be  altogether  free  from  doubt,  I  have  no  desire  to 
disturb  that  decision. 

The  question  before  me  must  be  determined  by  reference  to  the 
deed  under  which  the  Company  was  constituted.  By  the  provisions 
of  that  deed,  though  the  contract  of  each  member  was  under  seal, 
yet  the  covenant  was  only  a  specialty  debt  where  the  heir  was  not 
bound,  and  consequently  the  real  estate  of  a  deceased  member 
was  not  thereby  affected ;  whether  under  such  circumstances  the 
devisees  could  have  taken  any,  and  what  steps,  for  the  relief  of  the 
real  estate,  I  am  not  called  upon  to  say,  but  it  is  clear  that  no 
[  *372  ]  such  application  *was  made :  unless,  therefore,  such  real  estate  is 
rendered  liable  by  the  Act  S  &  4  Will.  IV.  c.  104,  the  claim  of  the 
official  manager  in  the  present  case  against  the  devisees  cannot  be 
sustained.  The  statutes  of  Will.  &  M.  and  1  Will.  IV.,  which  have 
been  referred  to  during  the  argument,  do  not  appear  to  me  to  bear 
on  the  point,  the  question  before  me  being  simply  whether  the 
claim  is  within  the  provisions  of  8  &  4  Will.  IV.  c.  104.  That 
statute  is  somewhat  ambiguously  framed  ;  but  its  true  construction, 
in  my  opinion,  is  such  as  to  comprehend  debts  of  every  description, 
as  charges  on  real  estate,  whether  so  charged  by  will  or  not. 
Undoubtedly  there  is  that  expression  in  the  enacting  part  of  that 
Act,  which  might  be  susceptible  of  the  restricted  construction 
sought  to  be  put  upon  it  by  the  counsel  for  the  respondents  ;  but  I 
think  that  such  a  construction  is  entirely  displaced  by  the  proviso 
which  has  not  been  referred  to,  "  that  in  the  administration  of 
assets  by  courts  of  equity,  under  and  by  virtue  of  this  Act,  all 
creditors  by  specialty,  in  which  the  heirs  are  bound,  shall  be  paid 
the  full  amount  of  the  debts  due  to  them,  before  any  of  the 
creditor 8  by  simple  contract  or  by  specialty,  in  which  the  heirs  are 
not  bound,  shall  be  paid  any  part  of  their  dejnands."  Thus, 
therefore,  the  Act,  in  establishing  a  priority  of  payment  in  favour 
of  creditors  by  specialty  in  which  the  heirs  are  bound,  before  the 
payment  of  specialty  or  simple  contract  debts  where  the  heirs  are 
not  bound,  necessarily  recognises  the  payment  of  such  specialty 

(1)  2   Ii.   &   Tw.   221.     [The  same      Armstrongs  case,    75    R.    li.    198   Kl 
point  had  been  previously  decided  in      De  G.  &  Sm.  565). — O.  A.  S.] 
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and  simple  contract  debts  out  of  the  real  estate,  which  was  not  Hamhr's 
previously  subject  to  the  satisfaction  of  such  debts.  It  is  also  to  be  case. 
observed,  that  the  Act  is  not  applicable  to  cases  where  there  has 
been  a  devise  charged  with  or  subject  to  the  payment  of  debts;  and 
Ihe  question  then  arises,  for  what  purpose  was  the  Act  passed.  In 
my  opinion,  the  object  of  the  Legislature,  and  of  the  Act,  was  to 
create  a  charge  *of  debts  on  real  estate,  where  no  such  charge  had  [  *373  ] 
)>een  made  by  will,  and  I  do  not  think  that  such  charge  was  intended 
to  l>e  restricted  only  to  those  debts  by  specialty  where  the  heirs 
were  bound.  Now,  it  having  been  decided  that  when  a  testator  has 
charged  his  real  estate  with  the  payment  of  debts  generally,  future 
debts  arising  out  of  a  previous  liability  are  included,  and  the  object 
of  the  Act  being  to  supply  the  omission  of  an  express  charge  by 
a  testator,  the  present  claim,  supported  as  it  is  by  the  cases  of 
Morse  v.  Tucker  (1),  and  Berminghani  v.  Burke  (2),  appears  to  me 
to  fall  within  the  operation  of  that  statute.  That  being  so,  and 
there  being  nothing  either  in  the  deed  of  settlement,  or  in  the 
conduct  of  the  parties,  inconsistent  with  the  claim  of  the  official 
manager,  I  am  clearly  of  opinion  that  such  claim  must  be  allowed. 
It  was  argued,  that  the  real  estate  could  only  be  reached  in  the 
Fame  way  as  if  the  claim  were  preferred  in  an  administration  suit, 
and  that  too  not  before  the  personal  estate  had  been  exhausted ; 
but  I  have  nothing  to  do  with  that  question.  The  question  before 
me  is  simply  whether  these  devisees,  as  such,  are  liable  in  any 
event  to  be  placed  on  the  list  of  contributories ;  and  being  of 
opinion  that  they  are  so  liable,  and  that  they  were  rightly  placed  on 
the  list  of  contributories  by  the  Master,  the  judgment  of  the 
Vice-Chancellor  must  be  overruled. 


PREECE  and  EVANS'S  CASE.  1852. 

(In  re  The  Rugby,  Warwick,  and  Worcester  Railway       Jul*7' 

Company.) 

(2  D.  M.  A  O.  374—382 ;  S.  C.  15  Jur.  532.) 

[Obsolete  law  as  4to  the  liability  of  scripholders  in  the  winding-up  of  an 
abortive  Company  under  the  Joint  Stock  Companies  Acts,  1848 — 1849.] 

(1)  5  Hare,  79.     [In  this  case  and  in      expressly  charged  by  will. — O.  A.  S.] 
Birmingham  ▼.  Burke,  the  debts  were  (2)  2  Jo.  &  Lai  699. 
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1852.  In  re  ST.  JAMES'S  CLUB  (I). 

July  8,  9. 

_  (2  D.  M.  &  G.  383—390  ;  S.  C.  16  Jur.  1075.) 

Leonards  Clubs  are   not  partnerships  or  associations  within  the  meauing  of  the 

L  qu     '  provisions  of  the  Joint-stock  Companies  Winding-up  Acts,  1848  and  1849. 

[383]  This  was  an  appeal  by  Captain  Greenway,  a  member  of  the 

above  Club,  from  the  decision  of  the  Vice-Chancellor  Knight  Bruce, 
ordering  the  dissolution  and  winding  up  of  the  Club  under  the 
Winding-up  Acts.  The  order  was  made  on  the  petition  of  several 
gentlemen  forming  the  committee  of  management  of  the  Club. 
The  petition  stated  that  the  Club  was  formed  in  November,  1848, 
and  set  out  its  rules,  among  which  were  provisions  empowering  the 
expulsion  of  any  member  infringing  the  rules  of  the  Club,  and 
directing  that  all  the  concerns  of  the  Club,  the  domestic  and  other 
arrangements,  should  be  conducted  by  a  committee  consisting  of 
twenty-four  members;  and  that  there  should  be  a  finance  and 
house  committee  of  seven  members,  to  be  chosen  from  the  general 
committee,  who  were  to  have  the  exclusive  control  of  the  finance 
and  domestic  affairs  of  the  Club ;  and  that  all  members  should  pay 
their  bills  for  every  expense  they  incurred  in  the  Club  before  they 
left  the  house. 

[  384  ]  The  petition,  after  setting  forth  various  reports  of   the    com- 

mittee of  management  as  to  the  financial  difficulties  of  the  Club, 
and  a  resolution  of  a  special  general  meeting  of  the  Club,  calling  on 
each  member  to  contribute  the  sum  of  602.  to  meet  the  liabilities  of 
the  Club,  and  that  some  of  the  members  had  paid  the  602.,  stated  that 
in  consequence  of  the  failure  of  the  appeal  to  the  general  body  of 
the  Club,  another  special  general  meeting  was  held,  whereat  it  was 
resolved  that  the  Club  should  be  closed  forthwith,  and  that  the 
managing  committee  should  proceed  to  wind  up  its  affairs,  and  in 
the  event  of  their  failing  to  make  an  amicable  and  extra-judicial 
arrangement,  that  they  should  adopt  such  measures,  either  in  law 
or  in  equity,  against  the  recusants  as  they  might  be  advised  under 
the  circumstances  of  the  case. 

The  petition  stated,  that  in  accordance  with  the  last  resolution 
the  Club  had  ceased  to  be  carried  on,  and  that  the  petitioners  had 
proceeded  to  wind  up  its  affairs,  and  had  paid  and  compromised 
some  of  the  debts  due  from  the  Club,  but  that  there  was  still  due 
and  owing  from  the  Club  upon  debentures,  and  to  various  trades- 
men and  others,  upwards  of  25,000/.,  for  the  payment  of  which 

(1)  Wise  v.  Perpetual  Trustee  CmnjHtn^  Ltd,  [1903]  A.  C.  139,  72  L.  J.  P.  C. 
31,87L.  T.  569. 
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som  the  petitioners  were  liable  at  law ;  that  one  of  the  creditors  of        In  re 

Kt  Jamrr's 

the  Club  hod  brought  an  action  at  law  against  one  of  the  peti-  "club. 
tioners ;  and  that  other  creditors  had  applied  to  and  threatened  to 
bring  actions  at  law  against  him  for  their  respective  debts,  but  had 
consented  to  stay  proceedings  on  the  representation  that  applica- 
tion was  about  to  be  made  to  the  Court  for  the  winding  up  the 
affairs  of  the  Club. 

The  petition  then  stated,  that  in  addition  to  a  balance  of  1,8292.  in 
the  hands  of  their  bankers,  there  was  a  sum  of  18,0002.  and 
upwards  due  to  the  Club  from  the  various  members  thereof,  for 
unpaid  entrance  monies  *and  subscriptions,  and  that  the  assets  of  [  +385  ] 
the  Club  were  insufficient,  by  the  sum  of  16,5002.  or  thereabouts, 
for  the  payment  of  its  debts  and  liabilities ;  and  after  stating  that 
the  petitioners  claimed  to  be  contributories  of  the  Club,  prayed  that 
the  Club  might  be  dissolved,  and  its  affairs  wound  up  under  the 
Winding-up  Acts. 

The  case  came  on  to  be  heard  before  the  Vice-Chancellor  on  the 
12th  July,  1851,  when  his  Honour  was  of  opinion  that  the  Club  was 
an  association  liable  to  dissolution  and  winding-up  within  the 
meaning  of  the  Winding-up  Act,  1849,  and  that  the  condition  of  the 
Club  at  the  date  of  the  petition  was  such  as  brought  it  within  the 
7th  and  8th  cases  of  the  5th  section  of  the  Winding-up  Act,  1848. 
From  that  decision  the  present  appeal  was  brought. 

Mr.  Bacon  and  Mr.  Burden,  for  the  appellant,  [cited   Fie- 
myng  v.  Hector  (*)  and  Ex  parte  James  (2)]. 

Mr.  Malins  and  Mr.  Toulmin,  contra  :  [  386  ] 

*  *  The  Acts  are  not  to  be  restricted  to  commercial  associations ; 
this  case  being  one  in  which  there  is  a  right  to  contribution  falls 
directly  within  the  objects  and  scope  of  the  Winding-up  Acts.  If  the 
present  were  a  solvent  club,  all  the  members  would  be  properly 
l«rties  to  a  suit  in  which  accounts  would  have  to  be  taken,  and  the 
assets  realized :  Ricluardson  v.  Hastings  (3).  There  is  no  doubt  here 
as  to  the  existence  of  liabilities,  and  it  must  be  assumed  that  the 
general  body  have  sanctioned  the  expenditure,  which,  but  for 
unforeseen  events,  would  have  resulted  to  their  common  benefit. 

Mr.  Bacon,  in  reply. 

(1)  46  R.  R.  553  (2  M.  &  W.  172).         company]. 

(2)  1  Sim.  N.  S.  140  [an  abortive  (3)  64  R  R.  86  (7  Beav.  301). 
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In  re        The  Lord  Chancellor: 
St.  James's 

Club.  The  question,  whether  clubs,  in  the  ordinary  acceptation  of  the 

T  887  J  term,  are  within  the  Winding-up  Acts,  depends  upon  the  con- 
struction of  these  Acts ;  but  before  entering  upon  that  consideration, 
it  is  necessary  to  consider  the  nature  and  constitution  of  such 
clubs :  they  are,  generally  speaking,  (and  there  is  nothing  par- 
ticular in  this  Club),  all  formed  on  this  principle:  the  candidate 
must  be  elected,  he  must  then  pay  an  entrance  fee,  and  also  an 
annual  sum  or  subscription.  In  this  Club  there  was  a  rule  under 
which,  if  the  person  elected  did  not  pay  the  entrance  fee  and  annual 
subscription,  he  ceased  to  be  a  member ;  there  was  also  an  express 
rule,  that  if  a  member's  conduct  was  objectionable  out  of  the  house, 
he  might  be  dismissed  from  being  a  member.  What,  then,  were 
the  interests  and  liabilities  of  a  member  ?  He  had  an  interest  in 
the  general  assets  as  long  as  he  remained  a  member,  and  if  the 
club  was  broken  up  while  he  was  a  member,  he  might  file  a  bill  to 
have  its  assets  administered  in  this  Court,  and  he  would  be  entitled 
to  share  in  the  furniture  and  effects  of  the  Club ;  but  he  had  no 
transmissible  interest,  he  had  not  an  interest,  in  the  ordinary  sense 
of  the  term  capital  in  partnership  transactions ;  it  was  a  simple 
right  of  admission  to,  and  an  enjoyment  of,  the  Club  while  it  con- 
tinued. Under  such  circumstances  the  difficulty  would  be  very 
great  in  bringing  clubs  within  the  operation  of  the  Winding-up 
Acts ;  and  in  my  opinion,  any  decision  to  that  effect  would  be 
attended  with  much  mischief. 

The  law,  which  was  at  one  time  uncertain,  is  now  settled,  that 
no  member  of  a  club  is  liable  to  a  creditor,  except  so  far  as  he  has 
assented  to  the  contract  in  respect  of  which  such  liability  has 
arisen.     The  member  pays  on  the  spot,  and  were  he  also  liable  to 

[  •888  ]  those  supplying  the  articles,  he  would  pay  twice  over.  *If,  how- 
ever, the  Legislature  has  declared  that  associations  such  as  these 
fall  within  the  Winding-up  Acts,  then  that  construction  must,  of 
course,  prevail.  In  considering  this  point,  I  will  first  refer  to  the 
Act  7  &  8  Vict.  c.  Ill,  which  is  confined  expressly  to  commercial 
or  trading  Companies;  all  the  provisions  of  that  Act  point  to 
trading  Companies.  The  Act  for  Ireland,  8  &  9  Vict.  c.  98,  in 
the  next  year,  is  to  the  same  effect.  Then  followed  the  Acts  11  &  12 
Vict.  c.  45,  and  12  &  13  Vict.  c.  108.  Under  the  former  of  these 
Acts  no  question  could  be  raised,  for  it  confined  itself  to  the 
objects  of  the  first  Act  to  which  I  have  referred,  enlarging  indeed 
its  powers,  but  embracing  only  the  same  purposes.    It  recites,  that 
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further  facilities  should  be  giveu  for  the  dissolution  and  winding  up         Id  re 
of  joint-stock  Companies  and  other  partnerships,  and  it  empowers       club. 
any  one  who  is  a  contributory  to  present  a  petition  for  the  dissolu- 
tion of  such  Companies  in  any  one  of  certain  specified  cases.     The 
first  six  cases  refer  to  trading  Companies ;  the  seventh  applies  to 
the  case  where  a  Company  shall  have  been  dissolved,  or  shall  have 
ceased  to  carry  on  business,  or  shall  be  carrying  on  business  only 
for  the  purpose  of  winding  up  its  affairs,  and  the  same  shall  not  be 
completely  wound  up,  evidently  referring  to  the  trading  or  com- 
mercial Companies  to  which  that  Act  applies.     If,  therefore,  this 
case  had  stood  on  that  Act,  there  could  have  been  no  question,  this 
Club  not  being  a  trading  Company  ;  and  though  it  might  be  classed 
under  the  head  of  Companies  yielding  convenience  and  benefit,  yet 
clearly  not  among  those  yielding  profit  from  trade.    No  man  can 
receive  profit  in  that  sense  from  a  club.     The  12  &  18  Vict.  c.  108, 
extends  the  Act  of  the  11  &  12  Yict.  c.  45,  and  says,  notwith- 
standing anything  in  the  said  Act  contained  importing  a  more 
limited  application  thereof,  the  same  shall  apply  to  all  partnerships, 
associations,  and  Companies,  whereof  the  partners  or  associates  are 
♦not  less  than  seven  in  number,  whether  incorporated  or  unin-       [*389] 
corporated  ;  "  which  enactment  is  followed  by  a  proviso  which  must 
not  be  lost  sight  of.    The  words  are  very  wide,  no  doubt ;  but  still, 
I  must  give  a  reasonable  construction  to  the  Act,  which  is  in  pari 
utateiid,  and  incorporated  with  the  Act  of  the  preceding  year.     I 
cannot  hold  it  to  apply  to  every  association  or  Company.    If  I  were 
to  do  so,  I  might  be  called  upon  to  carry  the  application  much 
lower  than  to  such  a  club  as  that  now  in  question.    A  Cricket  Club, 
an  archery  society,  or  a   charitable  society,  would  come  under  the 
operation  of  the  Act,  and  indeed  every  club  would  be  included. 
Though  "  associations  "  are  mentioned  I  cannot  think  that  word  is 
to  be  treated  without  regard  to  the  particulars  with  which  it  is 
associated.     I  shall  do  as  Lord  Bacon  did  in  treating  of  the  Statute 
of  Uses,  when  he  said  "  The  nature  of  a  use  is  best  discerned  by 
considering  what  it  is  not,"  so  I  will  not  say  what  associations  are 
within  the  Acts;  but  bearing  in  mind  that  the  individuals  who 
form  a  club  do  not  constitute  a  partnership,  nor  incur  any  liability 
as  such,  I  think  associations  of  that   nature  are  not  within  the 
Winding-up  Acts.    I  find  in  all  these  Acts  to  which  I  have  referred, 
that  every  provision  is  inconsistent  with  including  such  an  associa- 
tion   as  this  Club  is.    If  such  had  been  the  intention  of  the 
Legislature,  why  should  not  the  word  "  club  "  have  been  expressly 
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In  re   (     mentioned?    If,    however,   the  Legislature  has   used  ambiguous 

Club.        expressions,  I  will  not  extend  their  signification  beyond  their  natural 

import.     At  first  sight,  the  word  "  association "  would  seem  to 

include  the  case  of  clubs,  but  in  looking  at  the  context,  I  am  clearly 

of  opinion  that  it  does  not. 

It  was  said,  that  the  debts  were  incurred  with  the  sanction  of  the 
[  *390  ]  general  body  of  the  members.  It  is  clear  *that  though  the  mem- 
bers may  not  be  liable  generally,  yet  that  all  who  concur  in  the 
expenditure  are  liable.  There  is,  however,  nothing  definite  in  the 
petition  on  this  head ;  in  order  to  sustain  such  liability  there  ought 
to  be  distinct  evidence  of  the  concurrence  of  those  whom  it  is  sought 
to  bind.  With  respect  to  the  committee  of  management,  I  think 
that  they  have  exceeded  the  powers  given  them ;  they  had  no 
power,  either  express  or  implied,  to  raise  money  by  debentures.  It 
was  said  that  there  was  a  meeting  approving  of  this  being  done,  but 
it  nowhere  appears  who  was  present.  It  was  also  contended,  that, 
though  not  liable  to  third  persons,  the  members  are  liable  inter  se. 
There  is  the  fallacy, — they  are  not  liable  except  to  the  extent  to 
which  they  have  agreed  to  be  so.  A  member  may  retire  when  he 
likes.  The  consideration,  however,  of  liability,  either  to  creditors 
or  inter  se,  does  not  seem  to  have  any  real  bearing  on  the  question  ; 
for  if  the  Club  ia  not  within  the  Winding-up  Acts,  no  dealing  would 
bring  it  within  their  operation.  With  great  deference  to  the  Judge 
below,  I  am  of  opinion  that  this  is  not  an  "  association  "  within 
the  Winding-up  Acts,  and  I  must  therefore  reverse  the  decision. 

Mr.  Bacon  asked  for  costs,  which 

The  Lord  Chancellor  refused. 


1852.  DUNKXEY   v.  DUNKLEY. 

Jvly^lO.  (2  D  M  &  G  390_399.  g  c  16  Jur  767  ) 

The  Court,  under  the  special  circumstances  of  the  case,  directed  the  whole 
of  a  trust  fund  (1,000/.)  claimed  by  the  assignees  in  bankruptcy  of  the  hus- 
band in  right  of  his  wife,  to  be  settled  for  the  benefit  of  the  wife  and  children. 

[The  husband  had  deserted  his  wife  in  1838  and  had  been  living  in  adultery 
since  1 840.  He  had  contributed  nothing  to  the  maintenance  of  his  wife  or  children 
and  the  wife  had  not  sufficient  income  to  maintain  herself  and  her  children  and 
had  obtained  a  decree  of  divorce  a  mrnsa  ft  thorn  in  1851.  A  stronger  case  for 
settling  the  whole  fund  could  hardly  be  imagined.] 
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SCRIVENER  v.  SMITH. 

(2D.M.&  G.  399—403.) 
[Will.     Special  context  of  no  practical  application  to  other  wills.] 


185% 
July  16,  17. 


McCALMONT  v.  RANKIN. 

(2  D.  M.  &  G.  403— 426.) 

The  provisions  of  the  Ship  Registry  Act,  8  &  9  Vict.  c.  89,  applied  to 
contracts  as  well  as  to  sales ;  and  the  whole  frame  of  the  Act  negatived  any 
equity  resulting  out  of  the  doctrine  of  notice. 

[Sec  note  to  Hughes  v.  Morris,  ante,  p.  136.] 


1852. 
July  20,  21. 


The  CORPORATION  of  ROCHESTER  v.  LEE. 

(2  D.  M.  &  G.  427—432.) 

Appeal  for  costs  allowed  where  as  a  general  rule  a  plaintiff  should  have 
been  allowed  the  costs  which  had  been  refused  in  the  case  under  appeal. 

[Before  the  Judicature  Act  an  appeal  for  costs  would  lie  where  the  question 
involved  a  general  rule  or  principle  ;  but  now  see  Adlington  v.  Conyvgham  [1898] 
2  Q.  B.  492,  67  L.  J.  a  B.  926,  79  L.  T.  232,  0.  A.,  where  a  dictum  to  the  con- 
trary in  Re  Bio  Grand  Do  Hul  Steamship  Company  (1877)  5  Ch.  D.  282,  was 
overruled. — O.  A.  S.] 


1852. 
July  21,  22. 


ADEY  v.  ARNOLD  (I). 

(2  D.  M.  &  G.  432—438;  S.  C.  16  Jur.  1123.) 

The  mere  acceptance  of  a  trust  by  a  new  trustee  appointed  by  deed  not 
containing  a  declaration  of  trust  or  any  covenant  by  the  new  trustee  to  per- 
form the  duties  of  the  trusteeship  does  not  impose  any  obligation  upon  the 
trustee  in  the  nature  of  a  specialty,  even  though  he  has  executed  the  deed 
of  appointment. 

This  was  an  appeal  by  one  of  the  defendants,  William  Arnold, 
who  had  been  a  co-trustee  with  the  testator  Thomas  Arnold  of 
a  certain  indenture  dated  the  29th  September,  1803,  being  the 
marriage  settlement  of  Mr.  and  Mrs.  Annesley,  from  so  much  of 
a  decree  made  by  the  Vice-Chancellor  Lord  Cranworth  on  further 
directions,  and  bearing  date  the  26th  July,  1851,  as  declared  that 
the  estate  of  Thomas  Arnold  was  liable  to  make  good  a  sum  of 
1,970/.  18*.  6d.  produced  by  the  sale  of  2,095/.  6«.  9rf.  Bank  Three 
Pounds  per  cent.  Annuities  subject  to  the  trusts  of  the  indenture, 
aud  that  this  liability  was  to  be  treated  as  a  simple  contract  debt 


1852. 
July  22,  23. 

Lord  St. 

Leonards, 

L.C. 

[[482] 


(I)  See  Wand  v.   Holland  (1869) 
L.  B.  4  Ch.  449,  38  L.  J.  Ch.  398,  17 


W.  R.  657,  where  this  case  was  fully 
considered  and  followed. — O.  A.  S. 
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Adbt        due  to  the  persons  beneficially  interested  under  the  trusts  of  the 
abmold.      indenture,  and  not  as  a  specialty  debt  as  had  been  found  by  the 
Master  to  whom  the  cause  had  on  the  hearing  been  referred. 

The  suit,  which  was  instituted  in  August,  1844,  was  a  creditors 
suit  for  the  administration  of  the  estate  of  Thomas  Arnold,  who 
died  on  the  7th  February,  1844.  The  present  appellant,  who  was 
one  of  the  executors  of  Thomas  Arnold,  by  his  answer  stated  that 
he  was  induced  by  the  testator  to  accept  conjointly  with  him  the 
office  of  trustee  under  the  marriage  settlement  of  Marcus  John 
Annesley,  Esq.  and  Francis  Charlotte  his  wife,  for  whom  the 
[•433]  testator  also  acted  as  solicitor;  *that  afterwards  he,  the  defendant, 
being  desirous  of  resigning  his  office  of  trustee  of  such  settlement, 
before  any  new  trustee  was  appointed  of  the  funds  subject  thereto 
was  induced  by  the  testator,  on  a  memorandum  directing  him  so 
to  do  signed  by  M.  J.  Annesley  and  F.  C.  Annesley,  to  execute 
a  power  of  attorney  for  the  receipt  of  the  dividends  and  the  transfer 
of  the  fund  subject  to  the  trusts  of  the  settlement,  and  that  the 
same  was  under  such  power  of  attorney  transferred  into  the  sole 
name  of  the  testator,  who  afterwards  sold  the  whole  of  the  fund 
and  applied  the  proceeds  thereof  to  his  own  purposes:  the  defendant 
submitted  that  he  was  entitled  to  be  indemnified  out  of  the  estate 
of  the  testator  against  all  liabilities  to  which  he  had  become  subject 
by  reason  of  this  sale  and  appropriation,  in  priority  of  all  the  other 
creditors  of  the  testator. 

By  the  decree  made  on  the  hearing  of  the  cause  on  the  14th 
July,  1845,  it  was  referred  to  the  Master  to  inquire  and  state  to  the 
Court  under  what  circumstances  the  power  of  attorney  above 
mentioned  was  executed  by  William  Arnold. 

The  Master  by  his  report  dated  the  27th  July,  1847,  found  the 
trusts  of  the  indenture  in  question  vesting  in  F.  Smith  and 
W.  Smith  the  share  to  which  Mrs.  Annesley  would  become  entitled 
under  the  will  of  F.  Smith  deceased,  such  trusts  being  chiefly  for 
the  benefit  of  Mrs.  Annesley  and  her  issue ;  that  T.  Arnold  the 
testator  was  the  solicitor  of  Mr.  and  Mrs.  Annesley,  and  that  on 
the  5th  February,  1841,  he  wrote  to  W.  Arnold  asking  him  to  be 
a  trustee  jointly  with  him  of  a  sum  of  2,000/.  to  which  Mrs.  Annesley 
had  become  entitled ;  that  W.  Arnold  complied  with  this  request, 
and  that  an  indenture  dated  the  6th  April,  1841,  previously 
[  *434  ]  approved  by  the  Master  to  whom  certain  suits  *for  the  adminis- 
tration of  the  estate  of  F.  Smith  were  referred,  was  indorsed  on 
the    former    indenture    reciting    the   several   proceedings   in    the 
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last-mentioned  suits  and  a  report  of  the  Master  finding  that  F.  Smith,  Adby 
the  surviving  trustee  of  the  settlement  of  the  29th  September,  1808  Arnold. 
(W.  Smith  being  dead),  ought  to  be  discharged  from  being  a  trustee 
and  T.  Arnold  and  W.  Arnold  to  be  substituted  as  trustees  of  the 
settlement,  and  witnessing  that  under  the  power  for  that  purpose 
contained  in  the  articles,  Mr.  and  Mrs.  Annesley,  with  the  consent 
of  F.  Smith,  T.  Arnold,  and  W.  Arnold,  substituted  and  appointed 
T.  Arnold  to  be  a  trustee  in  the  stead  or  place  of  W.  Smith,  and 
W.  Arnold  to  be  a  trustee  in  the  stead  or  place  of  F.  Smith  (l). 
The  Master  also  found  that  in  pursuance  of  an  order  made  in  the 
last-mentioned  suits,  2,095/.  6s.  9d.  Bank  Three  Pounds  per  cent. 
Annuities  was  transferred  into  the  names  of  T.  Arnold  and 
W.  Arnold ;  that  in  January,  1842,  T.  Arnold  sent  to  W.  Arnold 
a  power  of  attorney  to  authorize  the  receipt  of  the  dividends  then 
due  or  thereafter  to  accrue  due  on  the  stock ;  that  a  good  deal  of 
communication  took  place  between  T.  Arnold  and  W.  Arnold  as  to 
this  power,  W.  Arnold  being  unwilling  to  execute  it,  and  that, 
although  he  did  at  last  execute  it,  the  power  was  never  acted  on 
in  consequence  of  an  informality  attending  the  execution ;  that  in 
September,  1842,  T.  Arnold  presented  to  W.  Arnold  another  power 
of  attorney  for  his  execution,  authorizing  the  sale  of  the  stock,  and 
at  the  same  time  delivering  to  him  the  following  request  in 
writing  :  "  To  William  Arnold,  Esq., — You  having  signified  your 
desire  to  resign  the  trusteeship  to  which  you  have  been  appointed 
under  the  deed  of  settlement  made  between  us  the  undersigned 
Marcus  John  Annesley  and  Caroline  Frances  Annesley,  we  therefore 
do  hereby  agree  to  exonerate  and  discharge  you  from  all  responsi- 
bility in  respect  of  the  said  trusteeship  by  you  undertaken  *jointly  [  *435  ] 
with  your  co-trustee,  provided  you  shall  in  due  course  execute  a 
power  of  attorney  for  the  receipt  of  the  dividends  now  overdue,  and 
to  transfer  the  fund  so  invested  in  your  joint  names  to  your 
co- trustee  Mr.  Thomas  Arnold  of  Poole  solicitor,  who  will  then 
become  sole  (rustee,  so  that  the  fund  may  be  dealt  with  according 
to  the  trusts  of  the  said  settlement.  Dated  this  9th  day  of  August, 
1842.  Marcus  J.  Annesley,  Caroline  F.  Annesley.  Witnesses 
to  the  signature  of  Marcus  John  Annesley  at  Poole  this  day, 
Thomas  Arnold,  A.  Hawes.  Witness  to  the  signature  of  Caroline 
Frances  Annesley  at  Guernsey,   M.  Arnold  ;  "   that  W.  Arnold 

(1)  In  another  report  of  this  case  in  statement  is  alleged  to  have  been 
16  Jur.  1123,  it  is  stated  that  this  deed  verified  in  Holland  v.  Holland  (see 
was  executed  by  T.  Arnold,  and  the      note,  p.  151,  ante). — 0.  A.  S. 
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Adby  thereupon  executed  the  power,  and  the  fund  was  shortly  afterwards 
Arnold.  transferred  into  the  name  of  T.  Arnold  alone,  and  was  subsequently 
sold  out  and  the  proceeds  of  the  sale  received  by  him. 

The  suit  came  on  for  further  directions  on  the  29th  June,  1848, 
when  it  was  referred  to  the  Master  to  inquire  (among  other  things) 
whether  the  estate  of  the  testator  was  indebted  or  liable  to  any  and 
what  amount  in  respect  of  the  2,095J.  6s.  9d.  Bank  Three  Pounds 
per  cent.  Annuities  found  to  have  been  sold  by  the  testator,  and 
whether  the  same  constituted  a  debt  or  liability  by  specialty  or  on 
simple  contract  only,  with  liberty  to  state  special  circumstances. 

The  Master,  by  his  report  dated  the  31st  May,  1850,  found  that 
the  sale  of  the  2,095/.  6*.  9d.  Bank  Three  Pounds  per  cent. 
Annuities  and  appropriation  of  the  proceeds  thereof,  was  a  breach 
of  trust  on  the  part  of  the  testator  Thomas  Arnold  ;  that  he  thereby 
became  liable  and  bound  to  replace  the  same  annuities,  and  was 
liable  so  to  do  under  the  deed  of  the  6th  April,  1841,  and  that  his 
estate  was  indebted  or  liable  to  the  amount  of  1,9702.  18s.  6rf. 
[  **36  ]  sterling  in  respect  of  the  said  2,095Z.  6*.  Qd.  *Bank  Three  Pounds 
per  cent.  Annuities,  and  that  the  same  constituted  a  debt  and 
liability  by  specialty.  It  was  on  this  finding  that  the  present 
question  arose. 

The  Vice-Chancellor,  on  the  suit  coming  on  for  subse- 
quent further  directions  on  the  26th  July,  1851,  reversed  the 
decision  of  the  Master,  and  held,  in  favour  of  the  plaintiff  on  behalf 
of  the  creditors  of  Thomas  Arnold,  that  the  debt  or  liability  was  a 
simple  contract  debt  only.  From  this  decision  W.  Arnold  now 
appealed  to  the  Lord  Chancellor. 

Mr.     Willcock,    Mr.    Matins,    and    Mr.    Osborne,    for    the 
appeal.    *     *    * 

Mr.  Teed  and  Mr.  Webb  supported  the  decision  of  the  Vice- 
chancellor.     *     *     * 

[  437  ]  Mr.  Stuart  appeared  for  the  residuary  legatee  of  Thomas  Arnold, 

but  the  Lord  Chancellor  held  that  he  was  not  en  tilled  to  be  heard. 

Mr.  Willcock  replied. 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the 
following  judgment.] 

The  Lord  Chancellor  : 

There  is  no  great  difficulty  in  this  case.    As  a  general  proposition, 
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it  is  clear  that  a  breach  of  trust  does  nut  constitute  a  specialty  adey 
debt,  Vernon  v.  Vairdry  (i),  Cox  v.  Bateman  (2) ;  but  it  is  also  clear,  arkold. 
that,  where  there  has  been  a  deed  declaring  the  trusts  amounting 
to  a  covenant,  as  Lord  Eldon  said  in  Lord  Montford  v.  Lord 
Cadogan  (3),  and  where  there  has  been  a  debt  by  means  of  the 
trustee  having  money  in  his  possession  and  applying  it  contrary  to 
the  manner  in  which  under  his  hand  he  has  covenanted  to  apply 
it,  in  such  a  case  the  liability  has  been  held  to  be  a  specialty  debt. 

The  Court  will  not,  however,  raise  a  covenant  without  necessity, 
as  may  be  seen  from  the  case  of  Bartlett  v.  Hodgson  (4) :  that  was 
an  action  of  debt  on  a  bond  brought  by  a  creditor  of  Peter  Holme 
against  his  heir-at-law  :  it  appeared  that  Peter  Holme  and  another 
were  parties  to  the  defendant's  marriage  settlement,  by  which  all 
her  personal  property  was  assigned  to  them  upon  certain  trusts  for 
her  benefit :  the  deed  contained  a  clause,  "that  the  trustees  should 
not  be  chargeable  with  or  accountable  for  any  money  arising  in 
execution  of  the  said  trusts,  but  what  the  person  or  persons  so 
to  be  accountable  should  actually  receive : ,f  Peter  Holme,  his 
co-trustee  being  dead,  received  money,  part  of  the  trust  property, 
which  he  did  not  apply  according  to  *the  trusts :  under  these  t  *438  J 
circumstances  the  defendant  pleaded  plene  administravit,  claiming 
as  against  the  plaintiff  to  retain  the  amount  out  of  the  assets :  it 
was  insisted,  not  that  a  specialty  debt  arose  from  the  declaration  of 
trust,  but  that  it  arose  from  the  words  discharging  the  trustees, 
which  it  was  contended  expressly  bound  each  trustee  and  his  heirs 
for  what  he  should  actually  receive :  Lord  Mansfield  however  said, 
"  This  is  a  common  clause  of  indemnity  which  is  inserted  in  all 
settlements :  the  sense  of  it  is  this,  that  the  trustees  and  their  heirs 
shall  not  be  accountable  for  more  than  they  receive ;  they  are 
accountable  for  what  they  actually  receive,  but  not  as  under  a 
covenant :  "  and  Mr.  Justice  Ashhurst  added,  "  It  is  not  a  clause  of 
charge,  but  rather  of  discharge  and  indemnity ;  it  is  to  take  away 
that  responsibility  which  each  would  be  under  for  the  acts  of  the 
other  were  it  not  for  this  clause/' 

It  does  not  seem  to  have  occurred  to  any  one  in  the  case  just 
referred  to,  that  the  mere  assignment  in  trust  would  create  a 
specialty  debt :  that,  however,  is  the  only  point  here,  for  on  looking 
at  the  deed,  which  is  a  simple  transfer  from  the  old  to  the  new 
trustees,  I  can  find  no  words  on  which  to  raise  a  declaration  or 

(1)  2  Atk.  119.  (3)  13  B.  B.  270  (19  Ves.  63d). 

(2)  2  Ves.  Sen.  19.  (4)  1  T.  B.  42. 
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Adey 

V. 

Arnold, 


agreement  amounting  to  a  covenant :  there  is  an  obligation  to  per- 
form certain  trusts,  which  equity  will  enforce,  but  nothing  on  which 
to  ground  an  action  of  covenant.  This  Court  will  enforce  a  trust, 
but  only  qua  trust,  and  only  so  far  as  to  make  it  fall  within  the  rule 
which  constitutes  the  claim  under  it  a  simple  contract  debt.  I  take 
then  the  present  to  be  a  clear  case  ;  and  that,  without  disturbing  the 
authorities,  there  being  in  the  deed  no  words  to  raise  a  covenant, 
the  sum  claimed  can  only  be  regarded  as  a  simple  contract  debt. 
The  appeal  must  therefore  be  dismissed. 


1852. 

June  12. 
Jvly  17. 


In  rk  FAWCETT'S  PATENT. 

(2  D.  M.  &  G.  439—440.) 

Where  a  caveat  was  lodged  before  the  Great  Seal  was  affixed  to  a  patent, 
the  Lord  Chancellor  declined  to  enter  into  the  merits  of  the  opposition, 
but  referred  the  matter  back  to  the  Attorney -General. 


1852. 
Jvly  22,  24. 

Lord  St. 

Lkonabds, 

L.C. 

[441] 


NAVULSHAW 

(2  D.M.  &G.  441— 459;  S.  C. 


v.  BROWN UIGG(l). 

21  L.  J.  Ch.  57  ;  1G  Jur.  979  ;  affirming   1  Sim. 
N.  S.  573.) 

Under  the  Factors  Act,  5  &  6  Vict.  c.  39  (2),  a  contract  with  an  agent  for 
the  pledge  of  goods  will  be  valid  as  against  the  principal,  though  the  person 
dealing  with  the  agent  knows  him  to  be  only  an  agent  in  respect  of  the 
goods  pledged,  provided  that  the  person  so  dealing  acts  bond  fide  and 
without  notice  that  the  agent  is  acting  mala  fide  and  beyond  his  authority. 

To  deprive  the  pledgee  of  the  protection  of  the  Act,  he  must  be  fixed  with 
knowledge  that  the  agent  is  so  acting  as  above  stated,  and  no  mere  suspicion 
will  amount  to  notice  ;  nor  will  the  knowledge  that  the  agent  has  power  to 
sell  the  goods  constitute  notice  that  he  has  not  power  to  pledge  them. 

A  bill  for  an  account  by  a  priucipal  against  his  agent  is  not  necessary 
where  the  transaction  to  which  it  relates  is  a  single  traduction  and 
un tainted  by  fraud. 

This  was  an  appeal  by  the  plaintiff  from  the  decision  of  the  Vice- 
Chancellor,  Lord  Cranworth,  dismissing  the  bill  with  costs,  [and 
the  following  statement,  which  is  necessary  in  order  to  render  the 
judgment  of  the  Lord  Chancellor  intelligible  to  the  reader,  is 
taken  from  the  report  below  in  1  Sim.  N.  S.  578]. 

In  March,  1847,  the  plaintiff,  a  merchant  in  India,  shipped  two 

boxes  of  pearls,  and  consigned  them  to  the  defendants,  Messrs. 

Brownrigg  &  Co.,  of  Liverpool,  for  sale  on  his  account.     Shortly 

before  the  pearls  arrived  in  England,  Messrs.  Brownrigg  &  Co. 

( 1 )  Kaltenbach  v.  Lewis  (1885)  10  App.  (2)  Bepealed :  see  now  Factors  Act, 

Cas.  617,  55  L.  J.  Ch.  58,  53  L.  T.  787.       1889,  s.  2. 
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informed  the  defendants,  Messrs.  Collet  &  Co.,  their  London  corre-  Navulshaw 

spondents,  that  they  expected  to  receive  a  parcel  of  pearls  from  brownrioo, 

India  for  sale ;  and  Messrs.  Collet  &  Co.  at  their  request  made  some 

inquiries  as  to  the  slate  of  the  market  for  pearls,  and  communicated 

the  result  to  them.     The  pearls  arrived  in  May,  1847,  and  on  the 

26th  of  that  month  Messrs.  Brownrigg  &  Co.  sent  them  to  Messrs. 

Collet  &  Co.  to  get  them  valued  :  the  amount  of  the  valuation  was 

2,050/.     After  the  valuation  had  been  made,  Messrs.  Brownrigg  & 

Co.  instructed  Messrs.  Collet  &  Co.  to  cause  the  pearls  to  be  sold, 

and  requested  those  gentlemen  *to  accept  a  bill  for  2,000/.  on  the       [  *H2  ] 

security  of  them,  which  Messrs.  Collet  &  Co.  did.     Before  that 

transaction  took  place,  Messrs.  Brownrigg  &  Co.  had  accepted  bills 

drawn  by  the  plaintiff  against  the  pearls  to  the  amount  of  2,466/. ; 

but  Messrs.  Collet  &  Co.  did  not  know  that  they  had  done  so  until 

several  months  afterwards,  nor  were  those  gentlemen  informed  when 

they  accepted  the  bill  for  2,000/.  that  the  pearls  were  the  pearls 

which  Messrs.  Brownrigg  &  Co.  alluded  to  when  they  said  they 

expected  to  receive  a  parcel  of  pearls  from  India  for  sale.     Shortly 

before  July,  1847,  Messrs.  Brownrigg  &  Co.  sent  Messrs.  Collet  & 

Co.  the  invoice  which  the  plaintiff  had  sent  with  the  pearls ;  it  was 

signed  by  the  plaintiff,  and  was  headed  as  follows, — "  Invoice  of  a 

parcel  containing  two  boxes  of  pearls  shipped  per  steamer  Auckland, 

Capt.  Hamilton,  and  consigned  to  Messrs.  Brownrigg  &  Co.,  of 

Liverpool,  for  sale  and  returns  on  my  account  and  risk."     In  July, 

1847,  Messrs.  Collet  &  Co.  caused  the  pearls  to  be  put  up  for  sale 
by  auction,  but  with  the  exception  of  a  small  part  they  were 
bought  in :  those  that  were  sold  produced  320/.  On  the  28th 
August,  1847,  the  bill  for  2,000/.  fell  due,  and  it  not  being  con- 
venient to  Messrs.  Brownrigg  &  Co.  to  supply  the  money  required 
to  pay  it,  Messrs.  Collet  &  Co.  at  their  request  accepted  their  bill 
for  1,680/.,  and  Messrs.  Brownrigg  &  Co.  got  it  discounted,  and 
remitted  the  amount  to  Messrs.  Collet  &  Co.,  in  order  that  there- 
with and  with  the  820/.  they  might  take  up  the  bill  for  2,000/. :  a 
similar  transaction  took  place  between  the  parties  on  the  bill  for 
1,680/.  becoming  due.  On  the  27th  November,  1847,  Messrs. 
Brownrigg  &  Co.  stopped  payment.  Messrs.  Collet  &  Co.'s  last 
acceptance  fell  due  in  January,  1848,  and  they  paid  the  holder  the 
amount  of  it :  all  the  bills  drawn  by  the  plaintiff  against  the  pearls, 
except  one  of  small  amount,  were  dishonoured.    On  the  4th  March, 

1848,  Messrs.  *Forbes  &  Co.,  to  whom  the  plaintiff  had  sent  a       [  *u*  ■ 
power  of  attorney  to  receive  the  pearls,  applied  to  Messrs.  Brownrigg 
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Navulshaw  &  Co.  for  them,  when  Messrs.  Brownrigg  &  Co.  replied  (but 
Bbowkrigg.  no*i  un^l  the  7th  March)  that  the  pearls  were  in  the  hands  of 
Messrs.  Collet  &  Co.,  who  had  claims  against  them  (Messrs.  Brown- 
rigg &  Co.).  On  the  8th  March,  Messrs.  Forbes  &  Co.  inquired  the 
date  and  amount  of  the  advance,  and  on  the  9th  March  Messrs. 
Brownrigg  &  Co.  replied  that  tli8  post  which  brought  Messrs. 
Forbes  &  Co.'s  letter  of  the  8th  March,  advised  the  sale  of  the 
residue  of  the  pearls  by  Messrs.  Collet  &  Co.,  and  that  the  net 
proceeds  would  not  exceed  1,500/.,  which  Messrs.  Collet  &  Co.  would 
naturally  hold  to  reduce  the  balance  due  to  them  from  Messrs. 
Brownrigg  &  Co.  in  account.  The  pearls  were  sold  by  private 
contract  on  the  8th  March  by  a  person  employed  by  Messrs.  Collet 
&  Co.,  and  produced  1,300/. ;  and  on  the  11th  March  those  gentle- 
men wrote  in  reply  to  a  letter  to  them  of  the  10th  March  from  the 
plaintiff's  solicitors,  that  having  accepted  and  paid  bills  on  account 
of  the  pearls,  the  proceeds  were  credited  accordingly. 

Under  these  circumstances  the  bill  was  filed,  charging  the  defen- 
dants with  fraud,  and  praying  for  an  account  and  payment  of  the 
proceeds  of  the  pearls.  The  cause  came  on  to  be  heard  before  the 
Vice-Chancellor  Lord  Cran worth  in  June,  1851,  and  his  Lordship 
having  dismissed  the  bill  as  above  stated,  the  plaintiff  appealed  to 
the  Lord  Chancellor.  The  question  between  the  parties  depended 
on  the  effect  to  be  given  to  the  Factors  Act,  5  &  6  Vict.  c.  39. 


Mr.  Beth  ell  and  Mr.  Lewis,  for  the  plaintiff. 


*     *     * 


[  444  ]  Mr.  Rolt  and  Mr.  Qoldsmid,  for  the  defendants,  supported  the 

decision  of  the  Vice-Chancellor.     *     *     * 

Mr.  Lewis  replied. 

[The  arguments  of  counsel  and  the  material  cases  cited  by  them 
sufficiently  appear  from  the  following  judgment.] 

The  Lord  Chancellor: 

This  is  a  case  of  very  great  importance  to  the  mercantile  world, 
and  depends  upon  certain  Acts  of  Parliament,  which  are  framed  in 
rather  a  peculiar  manner.  The  general  question  is  as  to  the  right 
of  the  plaintiff  to  recover  the  proceeds  of  two  boxes  of  pearls  which 
he  consigned  to  this  country  for  sale,  and  which  were  pledged  bj- 
the  consignee,  and  were  afterwards  sold  by  the  pledgee  under 
circumstances  which  I  shall  presently  state. 
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It  is  impossible  to  refer  with  any  advantage  to  the  facts  of  the  Navulbhaw 
case,  without  first  ascertaining  what  the  law  is  as  regards  the  right  bbownbigg. 
of  the  factor  to  pledge  the  goods  which  are  intrusted  to  him  for  [445] 
sale,  that  is,  the  right  to  do  so  as  between  him  and  the  person  to 
whom  he  pledges  them.  Upon  this  subject  the  common  law  was 
very  strict,  for  not  only  the  factor  could  not  pledge  the  goods, 
however  necessary  it  might  be  to  raise  money  for  the  purposes  of 
the  principal,  but  even  where  he  had  accepted  bills  for  the  principal, 
he  could  not  pledge  the  goods  so  as  to  give  the  pledgee  the  right  to 
retain  the  produce  of  those  goods  if  he  sold  them,  even  to  pay  bills 
drawn  upon  the  original  agent  and  paid  by  the  pledgee  to  the  credit 
and  honour  of  the  principal :  so  that,  in  point  of  fact,  there  could 
by  the  common  law  be  no  dealing  by  way  of  pledge  with  goods 
which  had  been  remitted  to  an  agent,  without  an  express  authority 
to  pledge.  That  was  found  to  be  inconvenient,  and  several  Acts  of 
Parliament  were  passed  successively,  in  order  to  meet  the  case ; 
but  it  is  by  slow  degrees  that  the  present  state  of  the  law  has  been 
arrived  at. 

The  first  Act,  the  4  Geo.  IV.  c.  88,  went  a  very  short  way :  it 
merely  gave  to  the  person  who  took  the  goods  pledged  a  right 
co-extensive  with  that  of  the  person  pledging. 

Then  came  the  6  Geo.  IV.  c.  94,  which  went  a  great  deal 
further.  It  in  the  first  place  provided  by  the  second  section,  that 
any  person  or  persons  intrusted  with  and  in  possession  of  bills  of 
lading,  &c.,  should  be  deemed  to  be  the  true  owners  of  the  goods 
mentioned  in  them,  so  far  as  to  give  validity  to  any  contract  or 
agreement  to  be  made  by  such  person  or  persons  so  intrusted  and 
in  possession  with  any  person  or  persons  for  the  sale  or  ^disposition  [  M46  ] 
of  the  said  goods,  or  for  the  deposit  or  pledge  thereof,  &c. ;  provided 
that  such  person  or  persons  had  not  notice  by  such  documents,  or 
either  of  them,  or  otherwise  that  such  person  or  persons  so  intrusted 
as  aforesaid  were  not  the  actual  and  bond  fide  owners  of  such  goods. 
This  enabled  the  agent,  as  regarded  third  persons,  to  sell  or  to 
pledge  property,  provided  the  person  to  whom  he  sold  or  with 
whom  he  pledged  it  did  not  know  that  he  (the  person  selling  or 
pledging)  was  not  the  actual  and  bond  fide  owner  of  the  property. 
Thus  an  agent  could  only  be  safely  dealt  with  for  sale  or  pledge  if 
he  was  not  known  to  be  such  agent.  Then  followed  the  important 
clause  in  the  fourth  section,  which  is  still  operative,  and  is  very 
different  from  that  just  noticed :  it  is,  that  after  the  day  named  it 
shall  be  lawful  for  any  person  to  contract  with  any  agent  intrusted 
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Navul&haw  with  any  goods,  wares,  or  merchandise,  or  to  whom  the  same  may 
Browhriqq.  he  consigned  <not  saying  for  what  purpose,  hut  generally),  for  the 
purchase  of  any  such  goods,  wares,  and  merchandise,  and  to  receive 
the  snme  of  and  pay  for  the  same  to  such  agent,  and  such  contract 
shall  he  binding  upon  the  owners,  "  provided  such  contract  and  pay- 
ment be  made  in  the  usual  and  ordinary  course  of  business,  and  that 
such  person  or  persons,  &c,  shall  not,  when  such  contract  is  entered 
into  or  payment  made,  have  notice  that  such  agent  or  agents  is  or 
are  not  authorized  to  sell  the  said  goods,  wares,  and  merchandise, 
or  to  receive  the  said  purchase-money.,,  This  clause  takes  entirely 
another  view  of  the  case  from  that  presented  in  the  second  section, 
where  the  validity  of  the  transaction  is  made  to  depend  upon  the 
person  dealing  not  knowing  that  he  is  dealing  with  an  agent, 
whereas  in  this  fourth  section  the  person  dealing  does  know  that 
he  is  dealing  with  an  agent,  but  though  he  know  this,  if  he  does 
[  M47  ]  not  also  know  that  the  agent  has  not  authority  *to  do  the  act,  he  is 
perfectly  safe  in  buying  the  goods.  So  far,  therefore,  the  law  is, 
that  a  man  may  safely -buy  of  an  agent,  knowing  him  to  be  such,  if 
he  does  not  know  (and  this  is  absolutely  necessary)  that  the  agent 
is  prevented  from  selling.  The  Act  also  gives  to  persons  accepting 
goods  in  pledge  from  known  agents,  the  interest  of  the  person  who 
makes  the  pledge,  and  there  is  a  provision  making  the  act  of  the 
agent,  where  he  acts  contrary  to  his  authority,  a  misdemeanor,  on 
which  I  shall  have  an  observation  to  make  presently:  so  that 
whilst  the  Legislature  gave  to  merchants  and  persons  dealing  with 
agen.s  every  possible  security,  it  did  not  give  impunity  to  the 
agent  who  did  a  wrongful  act  in  making  a  pledge  or  sale  which  his 
authority  did  not,  as  between  him  and  his  principal,  enable  him  to 
carry  into  execution. 

There  were,  however,  after  the  passing  of  this  Act,  still  further 
difficulties  to  be  dealt  with,  for  it  will  be  found,  on  looking  at  the 
second  section,  that  it  relates  only  to  purchases  and  pledges  where 
the  person  taking  the  property  does  not  know  that  the  party 
from  whom  he  takes  is  an  agent,  and  the  fourth  section  only 
provides  for  the  cases  of  sale  or  purchase.  The  5  &  6  Vict.  c.  89, 
however,  carried  the  law  further.  After  reciting  the  former  Act  of 
Parliament,  it  recites,  "but  under  the  said  Act  and  the  present 
state  of  the  law,  advances  cannot  safely  be  made  upon  goods  or 
documents  to  persons  known  to  have  possession  thereof  as  agents 
only;"  it  thus  states  that  as  the  law  then  stood,  advances  could 
not  safely  be  made  to  a  man  whom  you  knew  to  be  an  agent  only, 
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which  was  true  enough:  it  then  recites,  and  a  very  important  Navulsttaw 
recital  it  is,  "whereas  advances  on  the  security  of  goods  and  bbownrtgo. 
merchandise  have  become  an  usual  and  ordinary  course  *of  [  ♦448  ] 
business,  and  it  is  expedient  and  necessary  that  reasonable  and 
safe  facilities  should  be  afforded  thereto,  and  that  the  same  protec- 
tion and  validity  should  be  extended  to  bona  fide  advances  upon 
goods  and  merchandise  as  by  the  said  recited  Act  is  given  to  sales, 
and  that  owners  intrusting  agents  with  the  possession  of  goods  and 
merchandise,  or  of  documents  of  title  thereto,  should  in  all  cases 
where  such  owners  by  the  said  recited  Act  or  otherwise  would  be 
l>ound  by  a  contract  or  agreement  of  sale,  be  in  like  manner  bound 
by  any  contract  or  agreement  of  pledge  or  lien  for  any  advances 
bona  fide  made  on  the  security  thereof."  The  Act  of  Parliament 
in  fact  states  that  money  could  not  then  be  safely  advanced  upon 
the  pledge  of  goods  with  a  known  agent,  and  says  that  advances  on 
the  security  of  goods  had  become  an  usual  and  ordinary  course  of 
business,  and  that  it  is  desirable  to  put  such  advances  upon 
precisely  the  same  footing  as  purchases  stood  under  the  former  Act 
of  Parliament ;  it  recites  that  much  litigation  had  arisen,  and  that 
it  was  desirable  that  the  law  should  be  put  on  a  clear  and  certain 
basis ;  and  it  then  takes  an  entirely  new  mode  of  carrying  this  into 
effect.  By  the  6  Geo.  IV.,  the  way  in  which  it  was  carried  into 
effect  was  by  saying  that  a  man  might  purchase  from  a  known 
agent,  provided  that  it  was  in  the  usual  course  of  business,  and 
that  he  did  not  know  that  the  agent  had  not  authority ;  so  that 
only  two  things  were  necessary  to  give  validity  to  a  sale  by  even  a 
known  agent,  namely,  first,  that  it  was  in  the  ordinary  course  of 
business,  and,  secondly,  that  the  person  dealing  did  not  know  that 
the  agent  had  not  authority  to  sell.  The  Act  of  the  5  &  6 
Vict.  c.  89,  intending  then  to  put  pledges  upon  exactly  the  same 
footing  as  purchases,  states  that  "  advances  on  the  security  of 
goods  and  merchandise  have  become  an  usual  and  ordinary  course 
of  business;"  *this  must  mean  an  usual  and  ordinary  course  of  l*ii9l 
business  of  general  agents,  that  is,  of  general  agents  for  sale.  Then 
observe  the  difference  in  the  machinery.  The  former  Act  says  that 
a  man  is  safe  in  buying  of  a  known  agent  in  the  ordinary  course  of 
business,  if  be  is  not  aware  that  the  agent  has  not  authority ;  but 
this  Act  recites  that  the  pledge  is  in  the  ordinary  course  of  business, 
and  does  not  therefore  make  that  any  longer  a  condition,  but 
assumes  that  the  pledge  will  be  in  the  ordinary  course  of  business ; 
and  it  then  provides,  that  after  the  passing  of  the  Act  any  agent 
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Navulshaw    who  shall  thereafter  be  intrusted  with  the  possession  of  goods,  or  of 
Bhowkbiqg.    the  documents  of  title  to  goods,  shall  be  deemed  and  taken  to  be 
the  owner  of  such  goods  and  documents,  so  far  as  to  give  validity 
to  any  contract  or  agreement  by  way  of  pledge  lien  or  security  bond 
fide  made  by  any  person  with  such  agent,  as  well  for  any  original 
loan  advance  or  payment  made  upon  the  security  of  such  goods  or 
documents,  as  also  for  any  further  or  continuing  advance,  and  such 
contract  or  agreement  shall  be  binding  upon  and  good  against  the 
owner  of  such  goods   and   all   other   persons   interested  therein, 
notwithstanding  the  person  claiming  such  pledge  or  lien  may  have 
had  notice  that  the  person  with  whom  such  contract  or  agreement 
is  made,  is  only  an  agent.    The  Act  no  longer  says  that  the  transac- 
tion must  be  in  the  ordinary  course  of  business,  because  it  states 
that  it  is  so,  but  for  the  purpose  of  giving  title  to  the  pledgee  it 
constitutes  at  once  the  agent  the  owner;    it  says  that  a  person 
dealing  with  an  agent  for  pledge  of  property  may  safely  consider 
him  as  the  owner  although  he  knows  him  to  be  an  agent,  provided 
only  such  person  is  acting  bond  fide,  and  that  he  is  not  bound  to 
ask  for  the  agent's  authority.     This  places  the  matter  on  a  totally 
different  ground  to  that  on  which  it  stood  previously ;    the  agent  is 
[  *450  ]       *to  be  deemed  the  owner  of  the  property,  and  may  be  dealt  with  as 
such,  provided  the  party  dealing  with  him  acts  fomd  fide.     Then 
comes  the  proviso  in    the   third   section,  upon  which   everything 
turns  :    it  is,  that  everything  in  the  Act  contained  shall  be  deemed 
and  construed  to  ^ive  validity  to  such  contracts  and  agreements 
only,  and  to  protect  only  such  loans,  &c.  "  as  shall  be  made  bond 
fide,  and  without  notice  that  the  agent  making  such  contracts  or 
agreements  as  aforesaid  has  not  authority  to  make  the  same,  or  is 
acting  vtald  fide  in  respect  thereof  against  the  owner  of  such  goods 
and   merchandise:"    it    further   provides,   that    nothing    therein 
contained  shall  be  construed  to  extend  to  or  protect  any  lien  or 
pledge  for  or  in  respect  of  any  antecedent  debt  owing  from  the 
agent  to  the  person  to  whom  the  pledge  is  given.     It  was  not  of 
course  the  object  of  the  Legislature  to  authorise  an  agent  to  pledge 
another  man's  property  or  to  deviate  from  any  orders  or  authority 
received  from  the  owner,  and  therefore,  as  the  Act  expresses  it,  for 
the  purpose  and  to  the  intent  of  protecting  bond  fide  loans  and 
advances,  (though  made  with  notice  of  the  agent  not  being  the 
owner,   but   without    any   notice   of    the    agent's   acting   without 
authority)  and  to  no  further  or  other  intent  or  purpose,  such  contract 
or  agreement  shall  be  binding. 
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Under  this  Act,  therefore,  an  agent  may  be  treated  as  the  owner  Navulshaw 
of  the  property  in  accepting  from  him  a  pledge  of  goods  known  to  bbowhriqo. 
have  been  deposited  with  or  transmitted  to  him  as  agent,  if  the 
transaction  is  bond  fide  (it  is  assumed  it  will  be  in  the  ordinary 
course  of  business)  and  there  is  no  notice  that  the  agent  is  making 
the  contract  either  maid  fide  or  beyond  his  authority.  There  is  a 
further  provision  as  regards  the  misdemeanor,  which  still  continues, 
but  with  a  very  important  alteration,  to  which  I  shall  presently 
refer. 

So  far,  then,  nothing  can  be  plainer  than  the  Act  of  Parliament ;        [  «>i  ] 

but  the  question  naturally  arises,  what  is  the  sort  of  notice  which 

is  to  bind  the  person  accepting  the  pledge.     This  point  came  before 

Lord  Tenterden  at  Nisi  Prius,  in  the  case  of  Evans  v.  Trueman(l), 

and  his  Lordship,  referring  to  the  Act  6  Geo.  IV.,  which  is  still 

binding  as  regards  purchases,  as  the  Act  of  the  present  Queen  is  as 

regards  pledges,  lays  down   the  rule  generally,  and  says,  "The 

expression  of  the  statute  is,  that  a  party  is  to  be  entitled  to  its 

protection  if  he  shall  not  have  notice  by  the  documents  or  otherwise 

that  the  pledger  was  not  the  actual  and  bond  fide  owner  of  the  goods 

pledged :    a  person  may  have  knowledge  of  a  fact  either  by  direct 

communication,  or  by  being  aware  of  circumstances  which  must 

lead  a  reasonable  man,  applying  his  mind  to  them  and  judging  from 

them,  to  the  conclusion  that  the  fact  is  so:    knowledge  acquired 

in  either  of  these  ways  is  enough,  I  think,  to  exclude  a  party  from 

the  benefit  of  the  provisions  of  this  statute;  slight  suspicion  I  think 

will  not."    This  last  statement  appears  to  be  laid  down  a  little  too 

much  at  large  :   I  do  not  mean  to  say  that  circumstances  may  not 

be  equivalent  to  an  actual  notice,  because  they  may  be  stronger 

than  any  words ;   but  I  should  say  that  no  mere  suspicion  would 

affect  the  transaction.     The  Act  was  intended  to  give  validity  to 

general  dealings  in  the  city  of  London ;  and  it  would  never  do  to 

say,  that  a  person  may  deal  with  another  who  is  an  agent  but  who, 

as  regards  him,  is  considered  as  the  owner  provided  he  is  acting 

bond  fide  and  has  not  notice  that   the  agent  goes   beyond  his 

authority,  and  then  to  hold  that  suspicion  would  fix  him  with 

notice.     If  there  is  any  mala  fides- there  is  an  end  of  the  case ;   but 

if  the  person  is  acting  in  good  faith  it  is  impossible  to  say  that  any 

mere  suspicion  can  take  *from  him  the  protection  with  which  he  is       C M52 J 

surrounded  by  the  Act.     I  think  therefore,  that  Lord  Tenterden 

did  not  put  the  case  so  strongly  as  it  should  have  been  put  in 

(1)  1  Moo.  &  Rob.  10. 
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Navulshaw  favour  of  the  plaintiff;  but  I  do  not  find  the  least  fault  with  the 
Browkbigu.  way  *n  which  the  case  was  left  to  the  jury :  His  Lordship  says, 
"  The  question  I  shall  leave  to  the  jury  in  this  case,  where  there  is 
no  evidence  of  direct  communication  is,  whether  the  circumstances 
were  such  that  a  reasonable  man  and  a  man  of  business,  applying 
his  understanding  to  them,  would  know  that  the  goods  were  not 
Nevitt's ; "  not  whether  he  would  draw  a  conclusion,  or  might 
believe  or  fancy  or  have  implied  notice,  but  he  put  it  to  the  jury 
whether  a  reasonable  man,  in  the  common  course  of  business, 
applying  his  mind  to  the  matter,  would  know  it.  It  is  necessary, 
therefore,  even  according  to  this  case,  to  fix  a  man  with  knowledge 
of  the  want  of  authority  in  order  to  take  from  him  the  benefit  of 
the  statute ;  and  in  that  way  I  entirely  agree  with  the  view  which 
the  learned  Judge  took  of  the  construction  of  the  Act  of  Parliament. 
In  the  case  before  me,  the  goods  were  sent  by  the  plaintiff 
Mr.  Navulshaw  to  Messrs.  Brownrigg  for  sale,  there  is  no  doubt 
about  that ;  and  it  is  argued,  and  properly  argued,  that  by  the 
common  law  the  power  of  sale  would  not  authorize  a  pledge :  that, 
however,  was  the  very  thing,  subject  only  to  the  proviso  before 
noticed,  which  was  intended  to  be  remedied  by  the  statute.  Mr. 
Navulshaw  almost  immediately  drew  upon  Messrs.  Brownrigg  as 
against  his  consignment  for  a  sum  largely  exceeding  the  value  of  the 
goods  which  he  had  transmitted  ;  and  there  is  no  doubt  that  this 
act,  though  under  the  old  law  it  would  have  given  the  pledgee  no 
right,  even  if  he  had  paid  the  bills,  to  have  retained  the  goods,  which 
[  *J58  ]  is  a  *very  hard  case,  rendered  a  pledge  almost  necessary,  unless  it  is 
supposed  that  Messrs.  Brownrigg  could  pay  without  it.  We  have, 
of  course,  no  right  to  look  at  the  insolvency ;  it  must  be  considered 
a  matter  of  accident  or  misfortune,  and  though  bearing  hardly  on 
the  plaintiff,  it  has  nothing  to  do  with  the  law  of  the  case.  In 
drawing,  therefore,  for  that  large  amount,  Mr.  Navulshaw  gave  a 
colour  to  the  very  right  to  pledge,  and  no  doubt  drove  the  agents  to 
the  necessity  of  pledging  with  the  London  house,  in  order,  at  all 
events,  to  be  in  funds  to  meet  their  liabilities  for  those  bills.  It 
may  be  taken  for  granted  that  a  consignment  of  this  nature  is  for 
sale,  and  in  dealing  with  an  agent  it  must  in  every  case  be  assumed 
that  he  has  a  power  to  sell,  and  the  Act  says  that  it  has  become  an 
usual  course  of  business  to  pledge.  It  was  not  legal,  but  it  had  become 
the  usual  course  of  business,  and  the  meaning  is  to  give  legal  effect  to 
that  usual  course  of  business.  When,  therefore,  a  man  is  dealing 
for  pledge  with  an  agent  who  has  the  consignment,  the  knowledge 
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that  he  has  the  power  to  sell  appears  to  me  to  amount  to  nothing,  Navulshaw 
for  every  agent  who  has  the  disposition  of  goods  must  be  supposed  bbowkbigg. 
to  have  such  a  power :  the  pearls  here  were  sent  over,  not  to  be  cast 
into  the  Mersey,  but  to  be  disposed  of :  the  agents  had  therefore  a 
power  to  sell,  and  having  that  power,  the  Act  means  to  give  them 
power  to  pledge  in  the  clearest  and  strongest  terms ;  and  the 
circumstance  that  the  person  dealing  with  them  knows  of  the  power 
to  sell  (the  way  in  which  he  knows  is  another  question,  but  I  will 
assume  that  in  the  present  instance  Messrs.  Collet  &  Go.  had  a  clear 
knowledge  that  there  was  a  power  of  sale  by  express  intimation 
before  they  accepted  the  bill  and  took  the  pledge),  would  not  alter 
the  right,  because  even  if  not  informed  of  it,  he  must  be  considered 
to  know  it.    I  am  assuming  a  case  in  which  the  person  dealing 
knows  that  he  is  dealing  with  *an  agent,  and  then,  either  the  agent       [  ****  ] 
has  the  right  to  pledge  the  property  when  cadet  quastio,  or  he  must 
have  the  right  to  sell,  (and  because  the  property  must  be  in  his  hands 
for  some  object  of  merchandise,  the  person  dealing  must  have 
knowledge  of  that  right) :  but  something  further  is  wanted  than  the 
right  positively  to  sell,  there  must  be  a  prohibition  from  the  owner 
to  pledge.     If,  when  Mr.  Navulshaw  sent  over  those  goods,  he  had 
said,  "  I  send  them  to  you  for  sale,  but  I  direct  you  not  to  pledge 
them  :  I  will  not  authorize  you  to  pledge  them,  but  I  direct  a  sale  by 
yourselves ; "  and  that  had  been  communicated  to  the  London  house, 
I  am  perfectly  clear  that  they  could  not  then  have  advanced  money 
by  way  of  pledge,  because  they  would  have  known  that  the  Liver- 
pool firm  was  making  the  contract  without  authority,  that  is,  that 
they  were  prohibited  from  making  it.     In  any  other  view  of  the)  law, 
I  do  not  see  where  the  safety  of  the  Act  lies:  in  every  case  the 
agent  must  be  assumed  to  have  power  to  sell,  and  it  is  not  to  be 
assumed  that  he  has  not  power  to  pledge ;  there  is  no  obligation  to 
inquire,  and  under  the  statute  it  is  necessary  that  it  should  be  known 
that  he  was  prohibited  from  pledging,  in  order  to  endanger  the 
taking  a  pledge.     If  we  are  to  speak  about  probabilities  in  the  deal- 
ings which  occur  in  a  great  city,  where  there  are  ten  thousand  of  these 
transactions  occurring  constantly,  what  presumption  can  be  more 
reasonable  than  that  which  happened  in  the  case  before  the  Court 
should  happen.     Messrs.  Brownrigg  were  in  the  possession  of  these 
goods  of  value ;  they  were  known  to  possess  them  as  agents ;  they 
went  to  Messrs.  Collet  &  Co.,  saying,  "We  have  received  these 
pearls  from  India,  and  we  desire  you  to  have  them  valued,  with  a 
view  to  a  sale."    The  actual  deposit  of  the  goods  was,  it  will  be 
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Navulshaw  observed,  in  clear  furtherance  of  the  directions  of  Mr.  Navulshaw 
Bhownbiqo.  himself,  for  it  was  not  supposed  that  *the  house  at  Liverpool  were 
[  *155  ]  going  themselves  to  sell  the  pearls ;  I  take  for  granted,  therefore, 
that  the  deposit  was  in  furtherance,  and  not  at  all  in  disobedience 
of  the  instructions  they  had  received,  or  a  breach  of  their 
authority.  The  pearls  were  valued  accordingly  at  2,050/. ;  Messrs. 
Brownrigg  then  go  to  the  London  house,  in  whose  possession  the 
goods  Lad  been  for  nearly  a  month,  and  say  "We  want  an  advance : " 
it  is  manifest  that  at  that  time,  and  the  subsequent  sales  showed  it, 
these  articles  did  not  meet  with  a  ready  or  good  sale.  Messrs. 
Brownrigg  say,  "  We  want  you  toadvance  2,000/.,"  (it  is  a  question 
who  offered  the  2,000/.,  but  that  has  nothing  to  do  with  the  case,) 
lt  we  want  you  to  make  an  advance  on  these  pearls."  That  applica- 
tion was  as  good  a  security  as  a  man  could  have  that  the  transaction 
was  bond  fide :  it  was  made  in  the  ordinary  course  of  business,  and 
there  was  nothing  to  lead  to  suspicion,  the  goods  having  been  left 
nearly  a  month  with  Messrs.  Collet,  and  not  a  shilling  having  been 
previously  demanded  upon  them.  In  point  of  fact,  although  the 
London  house  did  not  know  it,  Messrs.  Brownrigg  had  accepted 
before  that  period  bills  to  the  amount  of  2,466/.  in  favour  of  Mr. 
Navulshaw,  for  which  of  course  they  would  have  held  and  been 
entitled  to  hold  the  pearls  as  a  security.  I  consider,  therefore,  the 
very  application  for  the  loan  as  an  assurance  on  the  part  of  Messrs. 
Brownrigg  that  they  had  a  right  to  pledge,  and  I  think  that  in  that 
view  Messrs.  Collet  &  Co.  had  a  right  to  deal  with  them  as  if  they 
were  the  owners  of  the  property,  dealing  with  them  as  holders  (for 
the  whole  turns  upon  that)  with  perfect  bona  fides.  Independently 
of  that,  the  only  admission  as  to  knowledge  is  that  read  from  the 
answer  of  Jacob  Collet,  in  these  words :  "  They  believe  that  shortly 
before  the  pearls  arrived  in  England,  Mr.  Brownrigg  verbally 
[  *±56 1  informed  defendants'  *firm  that  they  expected  to  receive  from  India 
parcels  of  pearls  for  sale ; "  but  it  would  be  a  very  strong  thing  to 
say  that  that  general  statement,  before  the  pearls  arrived,  should  be 
taken  as  bringing  to  this  parly  knowledge  that  this  was  the  identical 
parcel  of  pearls  which  was  sent  to  him  for  sale  ;  the  answer  does  not 
say  for  sale  and  for  no  other  purpose.  It  may  be  observed  also  how 
very  likely  it  was,  even  if  this  were  strictly  the  view  of  it,  that  Mr. 
Navulshaw  when  drawing  those  bills  for  2,466/.,  which  must  have 
been  a  large  proportion,  even  in  his  view,  of  the  value  of  the  pearls, 
would  at  the  same  time  write  and  say  that  he  did  not  object  to  their 
being  pledged  for  that  sum  in  case  the  Liverpool  house  found  it 
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inconvenient  to  make  the  advance,  and  directing  them  not  to  hurry  Navulshaw 
the  sale  because  he  expected  a  good  return  on  it :  he  did  not  say,  browniugo. 
**  Sell  those  goods  and  get  rid  of  them  as  quickly  as  you  can,  what- 
ever the  state  of  the  market  may  be,"  but  he  desired  to  have  a  ready 
although  a  beneficial  sale.  It  would  be  the  most  unsafe  thing  in 
the  world  to  deal  with  matters  of  this  sort  upon  the  presumption 
that  the  man  taking  the  pledge  did  know  all  that  had  occurred, 
or  did  not  know  that  nothing  had  occurred  subsequently  to 
the  information  thus  communicated  to  him  that  a  given  parcel 
of  pearls,  taking  this  to  be  that  parcel,  had  been  transmitted 
to  the  house,  or  was  to  be  transmitted  to  the  house  for  sale.  I  think 
therefore,  even  in  that  view,  taking  Messrs.  Collet  &  Go.  to  have  had 
full  knowledge  that  the  pearls  were  transmitted  for  sale  (not  think- 
ing that  that  would  prevent  them  dealing  with  the  agent  as  for  a 
pledge)  and  Messrs.  Brownrigg,  taking  upon  themselves  the  disposi- 
tion of  the  property  in  a  bond  fide  transaction,  which  I  must  treat 
under  the  Act  to  be  a  transaction  in  the  ordinary  course  of  business 
without  *any  necessity  of  further  inquiry,  that  this  cannot  be  con-  [  *467  ] 
stdered  a  case  in  which  there  was  any  notice  to  Messrs.  Collet  &  Co. 
I  have  already  pointed  out  that  in  the  Act  of  the  6  Geo.  IV.  c.  94, 
it  is  required  that  the  purchase  shall  be  in  the  ordinary  course  of 
business,  and  that  in  the  Act  of  the  present  Queen  no  such  thing 
is  required,  for  the  reasons  I  have  stated :  that  statute  takes  a  new 
shape,  making  the  agent  the  owner  for  the  purpose  of  conferring 
a  title  by  way  of  pledge,  though  he  is  known  to  be  agent,  provided 
the  person  dealing  is  acting  bond  fide,  and  does  not  know  that  the 
agent  has  not  power  to  make  the  pledge.  I  am  therefore  clearly 
of  opinion,  that  1  could  not  give  effect  to  the  claim  of  the  appellant 
without  striking  at  the  clear  intent  of  this  Act  of  Parliament. 

In  regard  to  what  has  been  argued  in  reference  to  the  advances 
and  bills  drawn,  the  two  Acts  before  referred  to  have  taken  a 
singular  form  when  providing  for  its  being  a  misdemeanor  in  an 
agent  to  exceed  his  authority  by  pledging  the  goods  of  his  principal. 
In  the  first  Act,  the  6  Geo.  IV.  c.  04,  where  it  is  called  a  mis- 
demeanor to  do  so,  but  the  case  of  the  agent  depositing  to  secure  a 
debt  due  to  himself  by  the  principal  is  excepted,  it  is  provided 
expressly  by  the  eighth  section,  "  that  the  acceptance  of  bills  of 
exchange  by  such  person  or  persons,  drawn  by  or  on  account  of 
such  principal  or  principals,  shall  not  be  considered  as  constituting 
any  part  of  such  debt  so  due  and  owing  from  such  principal  or 
principals,  within  the  true  intent  and  meaning  of  this  Act,  so  as 
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Navuiauaw    to  excuse  the  consequence  of  such  a  deposit  or  pledge,  unless  such 
Bkownbiqg.    kM8  shall  be  paid  when  the  same  respectively  shall  become  due :  " 
[  *458  ]      thus  a  man  was  not  to  escape  from  the  'penalty  of  the  mis- 
demeanor because  he  had  accepted  bills  in  favour  of  the  owner, 
unless  he  had  also  paid  the  bills.     The  later  Act  of  Parliament, 
however,  the  5  &  6  Vict.  c.  89,  took  a  very  different  form,  for  it 
provides  by  the  sixth  section  that  the  agent  shall  not  be  liable  to 
any  prosecution  for  depositing  goods,  &c,  "  in  case  the  same  shall 
not  be  made  a  security  for  or  subject  to  the  payment  of  any  greater 
sum  of  money  than  the  amount  which  at  the  time  of  such  con- 
signment, deposit,  transfer,  or  delivery  was  justly  due  and  owing 
to  such  agent  from  his  principal,  together  with  the  amount  of  any 
bills  of  exchange  drawn  by  or  on  account  of  such  principal,  and 
accepted  by  such  agent : "  so  that  the  agent  is  allowed  to  bring 
into  the  account,  in  order  to  save  him  from  punishment,  any  bills 
of  exchange  drawn  by  or  on  account  of  such  principal  and  accepted 
by  the  agent,  not  clogging  it  with  the  condition  that  the  bills  are 
actually  paid  by  the  agent.     Thus,  then,  the  mere  drawing  of  the 
bills  by  Messrs.  Brownrigg,  amounting  as  they  did  in  point  of 
fact  to  more  than  the  value  of  the  goods,  would  save  them  from 
being  indicted  for  misdemeanor;  and  that,  I  think,  puts  an  end 
to  the  case  as  regards  the  renewal  of  the  bill.     The  notice  which 
Messrs.  Collet  received  from  the  heading  of  the  invoice  sent  to 
them,  being  no  more  than  an  express  notice  that  Messrs.  Brownrigg 
had  received  the  goods  for  sale,  goes,  in  my  opinion,  and  for  the 
reasons  before  stated,  for  nothing. 

It  is  not  necessary  in  my  view  of  the  matter  to  consider  the 
question,  but  I  am  very  clear  that  the  second  bill  was  merely  in 
substance  (and  I  must  look  at  this  in  substance)  a  continuance  of 
the  original  transaction  :  it  was  one  loan  or  advance  of  2,000/., 
of  which  820/.  was  paid  off  by  means  of  the  sale  which  took  place 
[  *459  J  *of  some  of  the  pearls ;  the  fact  that  a  new  bill  was  drawn  and 
discounted,  and  the  320/.  paid  off  is  matter  of  form  not  of  substance, 
and  did  not  alter  the  original  advance.  Nothing  could  be  more 
fair  or  right  than  the  transaction ;  the  pearls  sold  went  in  part 
liquidation  of  the  sum  advanced,  and  the  security  was  not  for  any 
new  sum,  but  for  the  balance  of  the  old  sum.  I  am  therefore  of 
opinion,  if  it  were  necessary  to  go  into  it,  that  that  was  a  transaction 
covered  by  the  original  dealing. 

I  may  here  add,  that  I  see  no  necessity  for  this  suit ;  it  is  a 
single  transaction,  and  the  plaintiff  might,  if  he  had  been  entitled, 
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have  recovered  in  an  action,  without  coming  here.    The  foundation  navulshaw 
of  the  bill  is  the  allegation  of  fraud  and  contrivance,  and  malice,  bbownbigg. 
and  so  on,  but  all  that  having  entirely  failed,  I  am  of  opinion  that 
the  appeal  must  be  dismissed  with  costs. 


The  DEAN  op  ELY  v.  BLISS  fl).  1862- 

'                                      July  31. 
(2  D.  M.  &  G.  459—479  ;  reversing  5  Beav.  574.)  

The  Tithe  Act,  1832  (2  &  3  Will.  IV.  c.  100),  is  unaffected  by  the  pro-     lJ^ards, 
visions  of  the  Real  Property  Limitation  Act,  1833  (3  &  4  Will.  IV.  c.  27) ;  L.C. 

the  interpretation  clause  of  the  latter  Act,  although  enacting  that  the  word         r  459  1 
"  land  "  shall  in  its  meaning  extend  to  tithes,  has  reference  to  an  estate  in 
tithes,  and  not  to  tithes  as  a  chattel,  and  the  2nd  section,  therefore,  does 
not  embrace  the  case  of  a  render  of  tithes  as  a  chattel  by  the  person  bouud 
to  pay  to  the  tithe  owner. 

The  bill  in  this  suit  was  filed  by  the  Dean  and  Chapter  of  Ely, 
on  the  4th  January,  1840,  to  establish  their  right  to  the  single 
value  of  the  tithes  of  corn  and  grain,  and  lambs  and  wool,  against 
the  occupiers  *of  a  large  tract  of  land,  known  as  the  Lakenheath      C  *460 1 
fen  in  [the  parish  of  Lakenheath,  in]  the  county  of  Cambridge. 

The  bill  stated  the  title  of  the  plaintiffs,  under  letters  patent 
dated  the  10th  September,  33  Hen.  VIII.,  to  the  rectorial  tithes 
within  the  parish  of  Lakenheath.  *  *  The  bill  then  stated,  that 
the  defendants  were  occupiers,  and  held  parts  of  the  fen,  and  that 
they  had  in  every  year,  since  the  21st  December,  1837,  taken  on 
and  from  the  said  lands  various  titheable  matters,  which  they  had 
converted  to  their  own  use,  without  rendering  to  the  plaintiffs 
the  tithes  thereof,  or  making  any  satisfaction  for  the  same.  The  bill 
charged,  that  *  *  by  an  indenture  made  between  the  Dean  T  *61  ] 
and  Chapter  of  ihe  one  part,  and  Hugh  B.  Evans  of  the  other  part, 
the  rectory  of  Lakenheath  and  the  tithes  thereto  belonging,  and 
claimed  by  the  bill,  were  demised  to  H.  B.  Evans  for  a  term  of 
years,  [which  was  subsisting  till  the  21st  December,  1837]. 

To  this  bill  one  of  the  defendants  pleaded  the  Statute  of 
Limitations  (3  &  4  Will.  IV.  c.  27)  as  a  bar  to  the  ♦plaintiffs'  title.  [  ****  ] 
[The  plea  stated]  "  that  neither  the  said  complainants,  nor  any  £ 463  ] 
person  or  persons  through  whom  they  claim,  have  or  hath,  in 
respect  to  the  estate  or  interest  claimed  by  the  said  complainants, 
been  in  possession  or  in  receipt  of  the  profits  of  the  said  tithes  or 
any  of  them,  within  twenty  years  next  before  the  institution  of 
this  suit ;  and  that  an  acknowledgment  of  the  title  (if  any)  of  the 

(1)  Irish  Church  Commissioners  v.  Grant  (1884)  10  App.  Cas.  14,  52  L.  T.  228, 
33  W.  B.  357. 
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Dean  of  Ely  said  complainants  to  the  said  tithes  or  any  of  them  hath  not  heen 
Bli'm.  given  to  said  complainants  or  their  agents,  in  writing  signed  by 
this  defendant,  nor  to  his  knowledge  or  belief  by  any  other  person 
or  persons  in  possession  or  in  receipt  of  the  profits  of  the  said 
tithes,  within  twenty  years  next  before  the  institution  of  this  suit." 
[464]  This  plea   was   argued   on   the   10th   May,    1842,   before  Lord 

Langdale,  the  late  Master  of  the  Rolls,  who  allowed  it. 

Against  that  decision  the  plaintiffs  the  Dean  and  Chapter 
appealed  to  the  Lord  Chancellor  (Lord  Lyndhurst),  who  was  of 
opinion  that,  whatever  might  be  the  construction  of  the  Act 
8  &  4  Will.  IV.  c.  27,  in  reference  to  tithes,  it  did  not  include 
mixed  tithes,  but  only  predial  tithes;  but  the  question  at  issue 
being  more  a  question  of  law  than  of  equity,  he  directed  a  case  to 
be  sent  to  the  Court  of  Exchequer,  for  the  opinion  of  that  Court 
upon  the  plaintiffs'  title:  the  case,  after  considerable  discussion, 
was  drawn  so  as  to  extend  to  the  whole  of  the  tithed  claimed  by  the 
bill.  The  Barons  of  the  Exchequer,  before  whom  the  question 
was  argued  in  May  and  June,  1846,  returned  their  certificate,  to 
the  effect  that  the  plaintiffs  were  entitled  to  recover  from  the 
defendant  treble  the  value  of  the  predial  tithes  claimed  by  the 
suit  (1). 

Upon  this  certificate  the  cause  came  back  before  the  Lord 
Chancellor  (Lord  Cottenham),  upon  the  equity  reserved.  His 
Lordship,  not  being  satisfied  with  the  conclusion  arrived  at  by 
the  Court  of  Exchequer,  on  the  12th  June,  1846,  sent  the  same 
case  to  the  Court  of  Common  Pleas,  where  it  was  argued  in  Hilary 
Term,  1849,  before  the  then  Lord  Chief  Justice  (Sir  Thomas  Wilde), 
and  three  other  Judges  of  that  Court,  viz.,  Justices  Maule,  Cress- 
well,  and  Williams,  but  no  decision  was  given  by  them  until  the 
7th  May,  1851,  when,  without  assigning  any  reasons,  they  made 
their  certificate,  of  which  the  following  is  a  copy : 

[  465  ]  "  This  case  has  been  argued  before  us  by  counsel,  and  we  are  of 

opinion,  that,  in  the  action  mentioned  in  the  case  proposed  to  us, 
the  plaintiffs  are  entitled  to  recover  from  the  defendant  treble  the 
value  of  the  predial  tithes  claimed  by  the  Dean  and  Chapter  of  Ely 
in  the  said  suit. 

"  C.  Cresswell. 

"  Edward  Vauoiian  Williams." 

Mr.  Justice  Maule  was  of  opinion,  that  the  plaintiffs  were  not 
(1)  Sub  nomine  Dean  of  Ely  v.  dish,  1  o  M.  &  W.  617. 
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entitled  to  recover.      The  Lord  Chief  Justice  did  not  sign  the  Dean  of  Ely 
certificate,  in  consequence  of  his  having  in  the  meantime  been        bliss. 
appointed  to  the  office  of  Lord  Chancellor. 

The  cause  now  came  on  to  be  heard  before  the  Lord  Chancellor, 
(Lord  St.  Leonards,)  on  the  equity  reserved. 

Mr.  Bethell,   Mr.   Lloyd,   and   Mr.  Fleming,   for   the   plain- 
tiffs.    *     *     * 

Mr.   Holt   and   Mr.    Eagle,    contra,     [cited    Cholmomleley  v.        [*67] 
Clinton  (i),  Nepean  v.  Knight  (2),  C alley  v.  Taylerson  (3) ,  James  v. 
Salter  (4)]. 

Mr.  Bethell,  in  reply.  [  *68  ] 

[The  arguments  turned  upon  the  construction  of  3  &  4  Will.  IV. 
c.  27,  which  is  fully  discussed  in  the  following  judgment :] 

The  Lord  Chancellor: 

All  the  difficulties  in  the  present  case  have  arisen  from  the  way 
in  which  the  legislation,  as  regarded  tithes  and  real  property,  was 
carried  on.  .  Lord  Tenterden  had  his  own  plans,  which  were 
earned  into  effect  by  several  Acts  of  Parliament,  and  in  the  mean* 
time  bills  with  similar  objects  emanating  from  the  Eeal  Property 
Commissioners,  were  proceeded  with,  but  in  each  case  without  that 
communication  between  the  parties  which  ought  to  have  taken 
place.  Two  things  were  intended  to  be  *provided  for,  in  reference  [  **69  3 
to  tithes.  One  was  the  estate  in  tithes :  tithes  in  lay  hands  being 
just  as  much  a  subject  of  conveyance,  enjoyment,  transfer,  and 
disposition,  as  the  land  itself  or  any  other  property,  and  were 
capable  of  being,  not  perhaps  strictly  divested,  but  of  being  diverted 
from  the  right  owner  into  other  channels,  and  in  respect  to  which 
the  right  owner  himself  had  a  remedy  under  the  law  as  it  stood 
before  the  Acts  of  Parliament,  now  under  consideration,  passed.  On 
the  other  hand,  there  was  the  common  render  of  tithes,  which  was 
a  distinct  subject,  being  simply  the  render  of  a  chattel,  and  having 
nothing  whatever  to  do  (except  that  it  sprang  out  of  the  right  to  the 
inheritance,  or  the  freehold)  with  the  inheritance  itself  or  the 
person  to  whom  it  belonged.  The  Acts  of  Parliament  before  me 
intended  no  doubt   to  provide  in   different  ways  for  both  those 

(1)  22  B.  R  84  (2  J.  &  W.  1).       1008). 

(2)  46  R  R  789  (2  M.  &  W.  894).      (4)  43  R  E.  741  (3  Bing.  N.  C.  544). 
(;*)  52  E.  E.  5GC  (11  Ad.  &   El. 
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Dean  of  Ely  rights.     The  first  Act,  2  &  8  Will.  IV.  c.  100,  only  intended  to  apply 
Bliss        ^°  'be  case  °*  tithes  as  a  chattel,  and  to  moduscs,  compositions 
real,  and  the  like,  and  not  to  an  estate  in  tithes,  as  between  adverse 
claimants.     There  had  been  a  very  great  contest,  which  was  put  an 
end  to  by  the  case  of  Salkeld  v.  Johnston  (l),  whether  or  not  a  mere 
nonpayment  could  be  set   up  under  that  Act  of  Parliament  in 
discharge  of  tithes,  without  showing  a  foundation  to  which  that; 
nonpayment  was  to  be  referred ;  in  other  words,  without  showing  a 
composition  real,  or  a  conveyance  which  would  account  for  the  non- 
payment of  the  tithes ;  it  has,  however,  by  a  very  liberal  construc- 
tion, but  by  considerable  authority,  been  decided  that  a  mere  non- 
payment is  within  that  Act  of  Parliament.    It  is  singular  enough 
that  that  Act,  providing  as  it  did  for  rights  to  tithes,  and  shortening 
the  time  for  making  out  a  claim  in  discharge  of  tithes  (in  which 
respect  it  is  decidedly  a  Statute  of  Limitations  as  regards  tithes, 
though  it  operates,  as  has  been  pointed  out,  in  a  very  different  way  from 
[  4no  ]       <he  other  *statute,  (8  &  4  Will.  IV.  c.  27,)  does  not  anywhere  pro- 
vide strictly  for  the  mere  recovery  of  tithes  as  tithes  n  the  ordinary 
sense  of  a  render  of  tithes,  and  it  was  not  necessary  to  do  so,  for  the 
Acts  of  Parliament  which  were  then  in  existence  had  already 
provided  sufficient  remedies  for  the  tithe  owner  as  against  the  tithe 
payer,  and  the  time  of  six  years  had  been  limited  within  which 
arrears  could  be  recovered.     That  Act  passed,  though  it  was  not  to 
come  into  operation  until  the  expiration  of  one  year  from  the  end 
of  the  session  in  which  it  passed,  but  before  that  time  had  arrived, 
the  Act  8  &  4  Will.  IV.  c.  27,  received  the  Royal  assent ;  and  the 
question  is,  whether  the  latter  Act  has  or  not  repealed  a  portion  of 
the  Act  of  the  preceding  session,  by  lessening  the  time  prescribed 
by  that  Act,  and  creating  a  less  bar  in  the  case  of  a  claim  to  tithes 
as  a  chattel ;  or  whether  the  latter  Act  refers  only  to  a  dispute 
between  two  persons  claiming  adversely  the  estate  in  the  tithes,  to 
be  rendered  by  a  third  person.     Without  reference  to  the  language 
of  the  Acts,  it  would  certainly  require  a  very  strong  and  clear  case 
to  enable  the  Court  to  say  that  a  statute,  passed  so  recently  after  a 
former  one  (upon  the  occasion  of  which  it  is  impossible  to  suppose 
that  there  was  not  some  knowledge  of  the  former  statute,  creating 
as  it  did  at  the  time  a  great  sensation  with  respect  to  the  rights  of 
the  Church),  and  which  does  not  profess  to  repeal  a  leading  enact- 
ment in  that  former  statute,  should  by  implication  have  that  effect. 
Under  such  circumstances,  it  would  be  natural  to  expect  to  find 
(1)  84  R.  R.  255  (1  Mac.  &  G.  242). 
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upon  the  face  of  the  later  Act,  a  reference  to  what  had  been  done  Dean  of  Ely 
the  year  before, — an  intention  to  diminish  the  time  limited  by  the        blws. 
previous  Act,  and  to  make  a  new  enactment   upon  the  subject. 
Still,  however,  if  by  the  later  Act  the  Legislature  has  really  done 
what  is  represented,  I  must  give  effect  to  it,  though  the  operation 
would  be  to  abrogate  a  portion  of  the  former  Act  of  Parliament.     I 
may  here  observe,  without  giving  too  much  weight  *to  it,  that       [  **71  ] 
I  cannot,  in  the  consideration  of  this  question,  shut  out  the  Act 
5  &  6  Will.  IV.  c.  85,  referring  as  it  does  to  the  Act  2  &  3  Will.  IV. 
c.  100,  and  acting  upon  the  provisions  of  that  statute  as  if  it  were 
altogether   intact,   and   nowhere  affording    the  slightest   grounds 
for  supposing  that  the  intermediate  Act  had  altered  any  of  the 
leading  provisions  of  the  first  Act.    Dismissing  the  Act  5  &  6  Will.  IV. 
c.  85,  with  that  observation,  I  then  have  to  consider  what  is  the 
real  operation  of  the  Act  8  &  4  Will.  IV.  c.  27.     There  has  been  a 
great  deal  of  discussion,  which  I  am  not  surprised  at,  in  regard  to 
the  meaning  of  the  words ;  but  it  is  to  be  observed,  that  although 
the  meaning  of  the  words  is  defined  by  the  statute,  yet  that  statute 
declares  (what  would  have  been  supplied  if  it  had  not  been  so 
expressed),  that  the  words  are  not  to  have  that  meaning  attached  to 
them  in  the  interpretation  clause,  if  a  contrary  intention  appears. 
It  has  been  very  much  doubted,  and  I  concur  in  that  doubt,  whether 
these  interpretation  clauses,  which  are  of  modern  origin,  have  not 
introduced  more  mischief  than  they  have  avoided,  for  they  have 
attempted  to  put  a  general  construction  on  words  which  do  not 
admit  of  such  a  construction  in  the  different  senses  in  which  they 
are  introduced  in  the  various  clauses  of  an  Act  of  Parliament. 
Thus  much,  however,  is  perfectly  clear,  that  the  word  "  land  "  is 
made  to  extend  to  tithes,  with  the  exception  of  those  belonging  to 
spiritual  or  eleemosynary  corporations  sole  (which  are  not  intended 
to  be  touched),  and  "  any  share,  estate,  or  interest  in  them  or  any 
of  them,  whether  the  same  shall  be  a  freehold  or  chattel  interest, 
and  whether  freehold  or  copyhold,  or  held  according  to  any  other 
tenure;"  and  then  the  word  "  rent"  is  made  to  extend  to  various 
periodical  payments,  except  moduses  or  compositions  belonging  to 
a  spiritual  or  eleemosynary  corporation  sole  ;  it  was  said  that  that 
showed  an  intention  to  extend  the  Act  to  a  chattel,  that  is,  to  a 
mere  render  *of  tithes.    I  cannot  follow  that  argument,  because,       [  *M  ] 
although  "  land  "  is  made  to  include  tithes,  and  "  rent  "  is  made  to 
include  periodical  payments,  yet  in  each  case  the  exception  is  intro- 
duced so  as  to  exclude  tithes,  or  what  represented  tithes,  moduses 
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Dean  op  Ely  or  compositions  belonging  to  a  spiritual  or  eleemosynary  corporation 
Bliss.  8°le »  ftn<l  ^at,  therefore,  leaves  it  to  be  ascertained  after  all,  in 
what  sense  the  word  is  used  when  we  come  to  the  particular  pro- 
vision (section  2)  which  is  to  govern  this  case.  Bearing  in  mind 
that  an  estate  in  tithes  was,  for  all  purposes  of  this  section, 
precisely  the  same  as  an  estate  in  land, — it  might  be  lost,  it  might 
be  recovered,  it  might  be  the  subject  of  disposition  in  every  way, 
just  as  land, — the  section  enacts,  that  after  the  81st  December, 
1838,  "  no  person  shall  make  an  entry  or  distress,  or  bring  an 
action  to  recover  any  land  or  rent,  but  within  twenty  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or  distress,  or 
to  bring  such  action,  shall  have  first  accrued,  to  some  person 
through  whom  he  claims ;  or  if  such  right  shall  not  have  accrued  to 
any  person  through  whom  he  claims,  then  within  twenty  years 
next  after  the  time  at  which  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action,  shall  have  first  accrued  to  the 
person  making  or  bringing  the  same."  It  was  not  attempted  to  be 
denied  that  these  words  properly  applied  to  the  estate  in  land,  or 
in  a  rent,  and  to  the  estate  in  tithes ;  but  it  was  supposed,  that 
even  if  that  be  admitted  yet  that  the  defendant  could  maintain 
his  plea.  No  doubt  considerable  difficulty  in  the  construction 
of  this  Act  of  Parliament  has  arisen  in  the  way  in  which  it  has 
used  the  word  "rent,"  and  afterwards  in  the  way  in  which  it 
speaks  of  "  profits ;  "  but  I  think  it  clear,  from  repeated  considera- 
tion of  it,  that  "rent,"  in  the  sense  in  which  it  is  spoken  of 
in  the  2nd  section,  means  rent  of  inheritance,  and  that  it  does  not 
mean  rent  reserved  by  a  lease,  for  example,  or  rent  in  the  common 
[  M73  ]  *and  ordinary  form  of  a  render  of  rent  for  property.  That 
construction  of  the  word  "rentM  will  by  analogy  assist  in  the  inter- 
pretation to  be  put  on  the  word  "land :"  the  word  "land"  speaks 
for  itself ;  it  means  the  inheritance  of  land,  the  freehold  of  land, 
and  the  Act  does  not  deal  with  land  in  any  other  sense  than  in 
that  where  a  person  has  the  right  to  the  land  itself.  Then,  by  the 
interpretation  clause,  the  word  "  land  "  is  made  to  include  tithes.  It 
would  seem  to  follow,  unless  there  is  some  reason  against  it,  that  if 
land  represents  tithes,  tithes,  being  to  be  represented  by  land,  must 
be  subject  to  the  same  rule  of  construction,  and  open  to  the  same 
interpretation  as  land  itself.  There  are  two  subjects,  land,  rent. 
Bent  means  the  subject  of  inheritance ;  land  has  the  same  signifi- 
cation: must  not  therefore  tithes,  which  are  represented  by,  and 
treated  as  included  in  land,  mean,  prima  facie,  the   very  same 
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thing  ?     There  is  clearly  the  same  subject  for  the  Act  to  operate  Dean  of  Ely 

upon.     There  was  also  clearly  the  same  intention  as  regards  the       bliss. 

barring  of  adverse  claims.     But  has  the  Legislature  in  that   Act 

given  to  tithes  any  other  and  more  extensive  operation  ?    It  would 

then  have  interfered  with  the  former  Act  of  Parliament.     If  the 

word  "tithes,"  as  represented  by  land,  is  to  be  confined  to  that 

which  is  its  natural  interpretation,  and  if  it  receives  as  extensive  an 

operation  as  the  words  in  which  it  is  in  company,  no  violence  will 

be  done  to  the  former  Act  of  Parliament,  which   has  not  been 

repealed,  and  which  will  be  left  to  operate  in  the  very  case  now 

before  me,  independently  of  the  other  statutory  provisions,  as 

regards  the  arrears  of  rent  or  interest  to  be  recovered.     These  Acts 

of  Parliament  are  in  pari  materia,  and  ought  to  be  read  as  consistent 

with  each  other,  and  with  the  view  of  providing  for  the  different 

cases  they  respectively  intended  to  remedy ;  but,  according  to  the 

defendant's  construction,  one  statute  is  to  be  set  up  against  the 

other,  and  *an  enlarged  construction  is  to  be  given  to  the  later       [  *±74  ] 

statute,  for  the  mere  purpose  of  partially  repealing  the  former  one, 

not  on  account  of  its  being  a  casus  omissus,  which  required  to  be 

provided   for,  but  in   order   to  provide  for  a  case  which,  in  my 

opinion,  is  already  sufficiently  provided  for. 

I  will  postpone  the  consideration  as  to  how  far  the  two  Acts  are 
consistent  with  each  other  until  I  shall  have  ascertained  whether 
there  is  anything  in  the  further  provisions  of  the  later  Act  in  order 
to  justify  such  a  construction  as  that  which  has  been  contended  for 
by  the  defendant.  The  24th  section  of  the  Act  8  &  4  Will.  IV.  c.  27, 
is,  as  it  appears  to  me,  in  terms  very  much  against  the  plea  ;  it  enacts 
that  after  a  certain  day  "no  person  claiming  any  land  or  rent  in 
equity,"  &c.  I  have  already  observed,  that  "rent"  does  not  mean 
rent  in  the  common  and  ordinary  acceptation  of  rent  payable  by  a 
tenant  to  a  landlord,  and  by  the  interpretation  clause  "  land  "  includes 
tithes,  and  therefore  the  section  may  be  rend  thus:  "No  person 
claiming  any  land,  (or  tithes,)  or  rent  in  equity,  shall  bring  any 
suit  to  recover  the  same,  but  within  the  period  during  which,  by 
virtue  of  the  provisions  hereinbefore  contained,  he  might  have  made 
an  entry  or  distress,  or  brought  an  action  to  recover  the  same 
respectively  if  he  had  been  entitled  at  law  to  such  estate,  interest, 
or  right  in  or  to  the  same  as  he  shall  claim  therein  in  equity." 
There  is  hardly  a  word  in  this  section,  but  what  militates  against 
the  claim  set  up  by  the  defendant  in  this  case.  It  is  clearly 
confined  to  the  estate.     When  the  words  "entry  and  distress"  are 
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Deak  op  Ely  used,  they  are  referred  properly  to  rent,  and  the  action  or  suit  is 
Bliss.  referred  properly  to  the  estate  in  land ;  and  thus,  when  any  person 
brings  a  suit  to  recover  tithes  "under  the  provisions  hereinbefore 
contained,"  (and  we  have  already  seen  that  those  provisions, 
[  **75  ]  according  *to  section  2,  would  only  enable  the  person  to  recover 
thein  in  respect  of  an  estate  in  the  tithes,  and  would  not  enable 
him  to  recover  them  qua  tithes  from  the  person  who  was  bound  to 
render  them,)  it  is  perfectly  clear  that  no  person  can  in  equity  go 
beyond  the  time  which  is  before  limited  for  the  recovery  of  the 
estate  in  the  tithes.  The  construction  I  have  now  adopted  gives  to 
every  word  in  this  section  its  proper  operation,  and  tells  very  much 
in  favour  of  the  plaintiffs'  contention. 

There  are  other  clauses  of  this  Act  which  are  calculated  some- 
what to  embarrass  the  decision  of  this  case.  I  particularly  allude 
to  the  43rd  clause.  That  clause  enacts,  that  after  a  given  period 
"no  person  claiming  any  tithes,  legacy,  or  other  property  for  the 
recovery  of  which  he  might  bring  an  action  or  suit  at  law  or  in 
equity,  shall  bring  a  suit  or  other  proceeding  in  any  spiritual 
Court  to  recover  the  same,  but  within  the  period  during  which 
he  might  bring  such  action  or  suit  at  law  or  in  equity."  It  is 
very  difficult  to  say  how  that  was  intended  to  operate.  It  was 
insisted,  that  it  proves  clearly  that  in  that  section  the  Legislature 
was  dealing  with  tithes  as  a  chattel,  even  though  it  may  be 
admitted  that  in  the  previous  sections  it  was  dealing  with  tithes  as 
an  inheritance.  But  there  is  this  difference  between  the  24th  and 
43rd  sections,  namely,  when  in  the  24th  section  the  Legislature  is 
speaking  of  a  remedy  in  equity  being  only  co-extensive  with  the 
right  at  law,  it  is  speaking  of  the  right  to  recover  "by  virtue  of  the 
provisions  hereinbefore  contained ;"  wThen,  however,  it  is  speaking 
in  the  43rd  clause,  in  which  it  is  intended  to  bind  the  proceedings 
in  spiritual  Courts,  no  reference  is  made  to  "the  provisions  herein- 
before contained,"  but  it  appears  to  be  a  general  provision,  that 
"no  person  claiming  any  tithes,  legacy,  or  other  property,  for  the 
*476  ]  recovery  of  which  he  might  bring  an  action  or  suit  at  *law  or  in 
equity,"  (whether  under  that  Act  of  Parliament,  or  any  other  Act 
of  Parliament,)  "shall  bring  a  suit  or  other  proceeding  in  any 
spiritual  Court  to  recover  the  same,  but  within  the  period  during 
which  he  might  bring  such  action  or  suit  at  law  or  in  equity." 
When,  therefore,  I  find  one  clause  in  the  Act  of  Parliament  confin- 
ing the  proceedings  in  a  court  of  equity,  in  analogy  to  the  remedies 
at  law,  and  confining  that  to  the  provisions  thereinbefore  contained, 
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and  I  find  another  limiting  proceedings  in  another  Court  by  the  Dean  of  Ely 
remedies  at  law  or  in  equity,  but  not  referring  to  any  previous  pro-  bliss. 
visions  contained  in  the  particular  Act,  I  am  bound  to  consider  that 
the  Legislature  was  in  the  latter  instance  dealing  generally  with 
all  rights  of  action  or  suit,  and  merely  meant  to  prevent  proceed- 
ings in  the  spiritual  Courts  to  recover  tithes,  or  modus es,  by  persons 
who  could  not  within  the  same  time  have  recovered  at  law  or  in 
equity,  leaving  it  entirely  open  under  what  provisions  or  what  Acts 
of  Parliament  that  remedy  might  be  enforced. 

My  opinion  therefore  is,  on  every  part  of  this  Act  of  Parliament 
(8  &  4  Will.  IV.  c.  27),  which  I  have  often  had  occasion  to  consider, 
that  the  2nd  section,  governed  and  regulated  by  the  other  sections, 
does  not  embrace  the  case  which  it  was  insisted  it  did  embrace, 
namely,  the  case  of  a  render  of  tithes  by  the  person  bound  to 
render  them,  to  the  person  who  is  entitled  to  receive  them. 

It  was  argued,  with  great  ingenuity,  that  if  that  be  so,  still  that 
the  defendant's  contention  was  perfectly  right,  for  that  if  the  word 
"tithes"  was  to  be  confined  to  the  estate,  yet  in  this  case  the 
defendant  had  a  title  by  adverse  possession.  I  confess  I  do  not  see 
how  that  doctrine  bears  on  the  case.  It  is  perfectly  settled,  that 
adverse  possession  is  no  longer  necessary,  in  the  sense  in  *  which  it  [  *477  J 
was  formerly  used,  but  that  mere  possession  may  be,  and  is 
sufficient  under  many  circumstances,  to  give  a  title  adversely  ;  and 
although  perhaps  now,  no  better  expression  than  adverse  posses- 
sion can  be  used,  yet  it  is  not  adverse  in  the  sense  in  which  that 
phrase  was  used  before  these  Acts  of  Parliament  were  passed.  But 
taking  that  to  be  immaterial,  which  I  think  it  is  not,  it  was  said, 
and  said  truly,  that  by  the  34th  section  of  the  Act  8  &  4  Will-  IV. 
c.  27,  where  the  remedy  is  gone,  the  right  and  title  of  the  person 
to  the  land,  &c,  shall  be  extinguished,  and  that  in  this  respect  it 
differed  from  the  former  Statutes  of  Limitation,  which  were  held 
not  to  bar  the  right,  but  merely  the  remedy.  It  was  argued  by  the 
plaintiffs,  that  the  mere  duty  of  rendering  tithes  could  not  be 
extinguished ;  that  question  need  not  embarrass  the  Court,  because 
the  Act  of  Parliament  says  the  right  shall  be  extinguished ;  and  it 
would  not  be  necessary,  therefore,  to  show  (if  the  case  was  within 
this  Act)  that  the  right  was  transferred  to  somebody  else,  because 
extinguishment  would  be  sufficient.  The  defendant  however  con- 
tended, that  if  any  claim  between  two  persons,  who  are  proceeding 
adversely  one  against  the  other  for  the  estate  in  the  tithes  is 
extinguished,  the  extinguishment  must  take  place  to  all  intents  and 
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d*an  of  Ely  purposes,  and  for  the  benefit  of  the  whole  world,  and  that  therefore 
Bliss.  the  person  liable  to  render  the  tithes,  the  landholder  subject  to 
tithes,  ought  to  have  the  benefit  of  that  extinguishment,  and  to  be 
wholly  discharged  from  the  payment  of  tithes.  The  fallacy  of  that 
argument  lies  in  this,  that  the  case,  supposed  from  the  very  nature 
of  it,  is  one  in  which  the  landholder  is  rendering  the  tithes  without 
dispute ;  there  is  no  dispute  as  to  his  liability  to  pay  tithes,  but  the 
dispute  is  between  a  person  who  has  been  receiving  the  tithes  for 
a  certain  number  of  years,  without,  as  another  person  alleges, 
having  a  title  to  those  tithes;  and  the  rival  claimant  having 
£  **78  ]  brought  his  action,  *the  statute  being  set  up,  is  defeated ;  as 
regards  him  the  right  is  extinguished,  if  he  ever  had  any  right ; 
but  what  is  the  consequence  ?  There  is  no  dispute  or  doubt  raised 
as  to  the  liability  of  the  person  who  is  to  render  the  tithes,  and 
who  is  not  before  the  Court ;  and  the  prima  fade  result  of  such  an 
action  would  be,  that  the  person  who  had  succeeded  in  defeating 
the  claimant,  would  remain  in  possession  of  the  tithes,  which  had 
been  up  to  that  time  rendered  to  him.  The  question  of  the 
liability  to  render,  tithes  could  only  arise  on  a  claim  against  the 
tithepayer,  and  never  can  be  affected  by  a  contest,  or  litigation 
between  persons  claiming  the  estate  in  the  tithes.  Whether  the 
case  might  arise,  in  which  one  claimant  being  barred  by  the  statute 
set  up  by  the  other,  the  latter  could  not  afterwards  maintain  an 
action  against  a  person  claiming  exemption  from  the  tithes,  I  do 
not  say.  I  have  nothing  to  do  with  such  a  case.  I  am  looking  at 
this  Act  of  Parliament,  to  see  whether  in  this  particular  case  I  can 
apply  the  doctrine  of  extinguishment  so  as  to  give  a  title  to  the 
defendant.  What  possible  ground  is  there  for  the  assertion  of 
such  a  title  in  the  defendant  here  ?  The  plaintiff  is  claiming  the 
render  of  tithes,  and  there  is  no  contest  about  the  title  to  the  estate 
in  the  tithes ;  in  this  sense  there  are  not  two  claimants  to  the 
tithes ;  if  the  plaintiffs'  title  be  not  good,  nobody  else  can  claim 
the  tithes  on  this  record.  No  plea  has  been  set  up  here  that 
another  person  has  been  receiving  the  tithes  as  claimed.  It  is  a 
simple  question,  whether  this  spiritual  corporation  is  or  is  not 
entitled  to  the  tithes  in  kind.  It  is  a  question  of  render  of  tithes, 
not  involving  a  question  of  title  as  between  two  adverse  claimants 
to  the  estate  in  the  tithes,  and  therefore  the  34th  section  has  I 
think  no  bearing  on  the  real  merits  of  the  case  in  point  of  law. 
The  result,  in  my  opinion,  is,  that  the  Act  8  &  4  Will.  IV.  c.  27, 
479]       *does  not  take  away  the  right  of   the  plaintiffs   as  against  the 
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defendant.  Looking  at  the  leading  provisions  of  both  these  Acts  Dkan  of  Ely 
of  Parliament,  I  am  of  opinion  that  the  courts  of  law,  to  which  bi?iss. 
this  case  has  been  referred,  have  very  properly  considered  that  the 
two  Acts  stand  consistently  with  each  other.  Standing  as  they  do 
together,  yet  each  having  its  own  operation,  they  appear  to  form 
a  very  useful  and  convenient  body  of  law ;  and  I  am  not  at  all 
disposed,  nor  am  I  entitled,  to  break  in  upon  a  system  so  established 
in  the  way  I  should  do  if  I  were  to  sustain  the  defence  set  up. 

The  consequence  therefore  is,  that  the  plea  must  be  overruled, 
and  the  case  must  then  proceed  in  the  ordinary  course. 


VISCOUNT 

(2  D.  M.  &  O.  480 


liARRINGTON 
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By  the  marriage  settlement  of  A.  13.,  the  grand-nephew  of  the  testator, 
certain  family  estates  were  settled  so  as  to  give  to  the  father  of  A.  B.  an 
estate  for  life  and  then  an  estate  for  life  to  A.  B.  himself,  both  these  estates 
being  subject  to  a  term  of  years  the  trusts  of  which  were  to  raise  portions 
for  younger  children  of  the  marriage  to  an  amount  in  the  whole  varying 
according  to  the  number  of  such  children,  and  which  in  the  events  which 
happened  was  40,000/.  The  testator  by  his  will  made  a  large  provision  for 
A.  B.,  and  then  reciting  the  settlement  bequeathed  to  his  executors  a  sum 
of  15,000/.  ou  trust  to  invest  and  accumulate  the  income  during  the  life  of 
A.  B.,  but  if  A.  B.  should  die  within  twenty  years  from  his  the  testator's 
death  then  the  accumulation  to  be  continued  for  so  long  a  time  as  would 
make  up  the  twenty  years,  and  upon  the  completion  of  the  accumulation, 
on  trust  to  stand  possessed  of  the  trust  monies  to  pay  aud  apply  the  same 
or  a  competent  part  thereof  in  satisfaction  of  the  portions  and  in  exonera- 
tion of  the  settled  estates,  and  subject  thereto  upon  the  trusts  of  the 
testator's  residuary  personal  estate :  the  testator  also  provided  that  if 
before  the  expiration  of  the  period  of  accumulation  the  accumulated  fund 
should  be  sufficient  to  answer  the  aforesaid  purposes,  then  the  accumulation 
should  cease.  A.  B.  lived  beyond  twenty-one  years  from  the  testator's 
death ;  and  at  the  expiration  of  twenty-one  years,  a  sum  of  35,622/.  was 
accumulated.  A  question  being  raised  in  reference  to  the  application  of 
this  fuud,  proceedings  were  subsequently  instituted  for  obtaining  the 
opinion  of  the  Court  ou  the  point,  at  which  time  the  accumulations 
amounted  to  43,643/. :  Held,  that  the  case  fell  within  the  terms  of  the 
second  exception  contained  in  the  second  section  of  the  Thellusson  Act, 
aud  that  the  fund  directed  to  be  raised  was  applicable  according  to  the 
trusts  of  the  testator's  will. 

By  the  terms  of  the  first  exception  in  the  second  section  of  the  Act,  a 
grantor  settlor  or  devisor  or  other  person  or  persons  may  make  provision 
generally  for  the  payment,  not  only  of  his  own  debts  but  also  of  the  debts 
of  any  other  person  :  aud  the  provision  for  raising  portions  for  any 
child  &c.  mentioned  in  the  second  exception  includes  portions  already 
created,  and  enables  a  grantor  settlor  or  devisor  to  make  the  same  provision 

(1)  Mathews  v.  Keble  (1868)  L.  11.  3  Ch.  691,  37  L.  J.  Ch.  657,  16  W.  It.  1213. 
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Babrington  for  the  children  of  other  persons  as  for  his  own,  except  that  as  to  the 

?•  former  they  must  be  the  children  of  persons  who  take  an  interest  under 

Liddkll.  4i  sucj1  conveyance  settlement  or  devise  "  as  is  referred  to  in  the  clause. 

The  words  "  such  conveyance  settlement  or  devise  "  relate  to  the  instru- 
ment by  which  the  grantor  settlor  or  devisor  has  made  a  provision  for  the 
portions,  but  it  is  not  necessary  that  the  gift  to  the  parent  should  be  in  the 
very  clause  of  the  will  which  creates  the  provision  for  the  children,  or  that 
it  should  be  an  interest  in  the  very  property  directed  to  be  accumulated. 

This  was  an  appeal  by  the  Right  Honourable  William  Keppel, 

[  *m  1       Viscount  Barrington,  one  of  the  *plaintiffs,  from  an  order  made 

by  the  Vice-Chancellor  Sir  George  Turner,  dated  the  12th  July, 

1852,  on  a  special  case  stated  for  the  opinion  of  the  Court  pursuant 

to  the  provisions  of  the  Act  18  &  14  Vict.  c.  85. 

The  case  stated,  among  other  things,  that  by  indentures  of  lease 
and  release,  dated  the  20th  and  21st  April,  1828,  being  the  settle- 
ment made  on  the  marriage  of  the  said  plaintiff,  certain  estates  in 
the  county  of  Berks  were  settled  to  the  use  of  H.  T.  Liddell  and 
Sir  B.  Price  for  a  term  of  two  thousand  years  upon  certain  trusts* 
and  subject  thereto  to  the  use  of  George  Keppel,  the  late  Viscount 
Barrington,  for  his  life,  with  remainder  to  trustees  to  preserve  con- 
tingent remainders,  with  remainder  to  the  use  of  the  said  plaintiff 
for  his  life,  with  remainder  to  trustees  to  preserve,  with  remainder 
to  the  use  of  the  wife  of  the  said  plaintiff  to  enable  her  to  receive 
an  annual  rent-charge  of  1,500/.  for  her  jointure,  and  subject 
thereto  to  the  use  of  the  first  son  of  the  said  plaintiff  on  the  body 
of  his  said  wife  in  tail  male,  with  divers  remainders  over :  the 
trusts  of  the  term  of  two  thousand  years  were  declared  to  be,  that 
in  case  there  should  be  any  child  or  children  of  the  intended 
marriage  other  than  an  eldest  son,  whether  born  in  the  lifetime  of 
the  said  William  Keppel  (the  plaintiff,  the  present  Viscount),  or 
after  his  decease,  and  whether  there  should  be  issue  male  of  the 
marriage  or  not,  that  then  the  trustees  should  after  the  decease  of 
the  survivor  of  the  said  George  Keppel  (the  late  Viscount)  and 
William  Keppel  or  in  the  lifetime  of  them  or  the  survivor  of  them 
if  they  or  he  should  so  direct  by  any  deed  &c,  by  demising  assign- 
ing or  otherwise  disposing  of  the  hereditaments  comprised  in  the 
said  term  of  two  thousand  years  or  any  part  of  such  hereditaments 
for  the  whole  or  any  part  of  such  term,  raise  for  the  portion  or 
[  *482  ]  portions  of  such  child  or  children  the  sum  or  several  *suins  of 
money  after  mentioned,  namely,  if  there  should  be  only  one  such 
child  other  than  an  eldest  or  only  son,  the  sum  of  20,000/.  for  the 
portion  of  such  one  child,  to  become  an  interest  vested  in  and  after 
the  decease  of  the  said  George  Keppel  to  be  paid  to  such  one  child 
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at  audi  age  or  time  as  the  said  William  Keppel  should  by  deed  or  babbikqtoh 

will   &c.  appoint,  and   for  want  of    such   appointment   to  be  aij     lid'dell. 

interest  vested  in  such  only  younger  child  being  a  son  at  his  age 

of  twenty-one  years,  or  being  a  daughter  at  her  age  of  twenty-one 

years  or  marriage  with  consent  &c,  and  the  money  to  be  paid  to 

him  or  her  on  or  at  the  same  age  or  day  if  it  should  happen  after 

the  decease  of  the  survivor  of  them  the  said  George  Keppel  and 

William  Keppel,  but  if  such  day  should  happen  in  the  lifetime  of 

the  said  George  Keppel  or  William  Keppel  or  the  survivor  of  them, 

then  to  be  paid  within  six  calendar  months  after  the  decease  of  the 

survivor  of  them,  and  if  there  should  be  two  such  children  and  no 

more,  then  the  sum  of  80,000/.  for  the  portions  of  such  two  children, 

and  if  there  should  be  three  or  more  such  children  then  the  sum 

of  40,0002.  for  their  portions  to  be  divided  between  or  among  the 

children  for  whom  the  portions  were  provided  in  such  shares  and 

to  vest  in  and  after  the  decease  of  the  said  George  Keppel  to  be 

paid  to  them  respectively  on  or  at  such  ages  or  days  and  to  be 

subject  to  such  limitations  over  for  the  benefit  of  some  one  or  more 

of  such  children  as  the  said  William  Keppel  should  by  deed  or  will 

&c.  appoint,  and  for  want  of  such  appointment,  the  sums  of  30,0002. 

or  40,0002.  were  to  be  divided  between  such   younger  or  other 

children  to  be  vested  as  to  sons  at  twenty-one,  and  as  to  daughters 

at  twenty-one  or  marriage  with  consent  &c.  in  equal  shares,  and  to 

be  paid  at  such  ages  or  days  if  the  same  should  happen  after 

the  decease  of   the  survivor    of   them  the  said   George   Keppel 

and  William  Keppel  but  if  not  then  within  six  months  after  the 

♦decease  of  each  survivor.    That  there   were   ten  children  of  the       [  ***3  J 

marriage,  several  of  whom  attained  twenty-one  years  of  age,  the 

consequence  of  which  was  that  the  sum  raisable  under  the  term  was 

40,000/.     That  Shute,  Bishop  of  Durham,  the  great-uncle  of  the 

said  plaintiff,  by  his  will,  dated  the  10th  December,  1825,  recited 

that  upon  the  marriage  of  his  great-nephew,  the  said  plaintiff,  the 

said  hereditaments  in  the  county  of  Berks  were  limited  to  uses  in 

strict  settlement  under  some  of  which  the  daughters  and  younger 

sons  of  his  said  great-nephew  by  his  wife  Jane  Elizabeth,  Viscountess 

Barrington,   might  eventually   become  entitled  to    a  portion   or 

portions  amounting  to  20,000/.,  30,000/.,  or  40,000/.  as  the  case 

should  happen ;  and  the  testator  bequeathed  unto  his  executors 

therein  named  the  sum  of  15,000/.,  upon  trust  that  they  and  the 

survivors  and  survivor  of  them  and  the  executors  administrators 

and  assigns  of  such  survivor  should  within  three  calendar  months 
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Babhiwgton  next  after  his  decease  invest  the  same  in  the  public  stocks  or  funds 
liddkll.  °*  Great  Britain  or  at  interest  upon  Government  or  real  securities 
in  England  or  Wales  in  their  or  his  names  or  name,  to  be  from 
time  to  time  altered  or  varied  into  or  for  other  stocks  funds  and 
securities  of  the  like  nature  when  they  or  he  should  think  proper, 
and  should  accumulate  all  the  interest  dividends  and  annual  income 
of  the  said  trust-monies  stocks  funds  and  securities  during  the  life 
of  his  said  great-nephew,  or  if  his  said  great-nephew  should  depart 
this  life  within  the  term  of  twenty  years  to  be  computed  from  his 
the  said  testator's  decease,  then  the  accumulation  to  be  continued 
for  so  long  a  period  as  with  the  time  that  should  elapse  in  the  life- 
time of  his  said  great-nephew  would  make  up  the  full  term  of 
twenty  years  to  be  computed  from  his  the  said  testator's  decease, 
and  upon  the  completion  of  the  accumulation  aforesaid,  the  trustees 
[  *484  J  or  trustee  for  the  time  being  should  stand  possessed  of  *and 
interested  in  all  the  same  trust-monies  stocks  funds  securities  and 
accumulations  upon  trust  to  apply  the  same  or  a  competent  part 
thereof  in  satisfaction  and  discharge  of  the  portions  so  intended  for 
the  daughters  and  younger  sons  of  the  testator's  great  nephew  by 
the  said  Viscountess  Barrington  when  and  as  the  same  respectively 
should  become  payable  and  in  exoneration  of  the  hereditaments 
charged  therewith,  and  subject  thereto  upon  and  for  the  several 
trusts  intents  and  purposes  and  with  under  and  subject  to  the 
several  powers  provisoes  and  declarations  in  the  will  contained  of 
the  said  testator's  residuary  personal  estates  then  subsisting  or 
capable  of  taking  effect ;  provided  always,  that  if  before  the  expira- 
tion of  the  said  period  of  accumulation,  the  accumulated  fund 
should  be  of  sufficient  amount  or  value  for  answering  the  purposes 
aforesaid,  the  accumulation  should  thereupon  immediately  cease;  and 
as  to  all  the  residue  of  the  testator's  personal  estate,  the  testator 
directed  that  it  should  be  divided  into  two  equal  parts ;  and  the 
testator  bequeathed  one  half  of  the  said  residue  to  his  nephew  the 
said  George  late  Viscount  Barrington  his  executors  administrators 
and  assigns,  and  the  other  half  of  the  said  residue  to  Henry,  Bishop 
of  Exeter,  James  Baker,  and  John  Burley,  their  executors  adminis- 
trators and  assigns,  upon  trust  from  and  after  the  decease  of  the 
survivor  of  the  said  George  late  Viscount  Barrington  and  Elizabeth, 
Viscountess  Barrington,  then  his  wife,  for  all  the  children  of  the 
said  George,  Viscount  Barrington,  then  born  or  thereafter  to  be 
born  who  being  a  son  or  sons  (but  not  an  eldest  or  only  son)  had 
attained  or  thereafter  should  attain  twenty-one,  or  who  being  a 
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daughter  or  daughters  had  attained  or  thereafter  should  attain  that  Barrington 
age  or  marry,  their  respective  executors  administrators  and  assigns,  liddell. 
to  he  divided  between  or  among  the  said  children  if  more  than  one 
in  *equal  shares,  and  if  there  should  be  but  one  sucli  child,  then  the  C  **8B  3 
whole  should  be  in  trust  for  that  one  child  his  or  her  executors 
administrators  or  assigns;  and  the  testator  thereby  appointed  the 
said  George  late  Viscount  Barrington,  William  Keppel,  Viscount 
Harrington,  and  Augustus  Barrington,  executors  of  his  said  will. 
That  the  testator  died  on  the  25th  March,  1826,  and  the  late 
Viscount  Barrington  on  the  3rd  March,  1829.  That  by  deeds  dated 
the  17th  June,  1842,  and  the  7th  August,  1844,  an  undivided  one- 
tenth  part  of  the  premises  comprised  in  the  term  of  two  thousand 
years  was  with  the  consent  of  the  plaintiff  assigned  to  Augustus 
Barrington  by  way  of  mortgage  to  secure  the  sums  of  538Z.  2s.  and 
721/.  14s.,  the  sums  thus  raised  being  for  the  advancement  of  one 
of  the  younger  children  of  the  plaintiff.  That  George  William 
Barrington,  the  eldest  son  of  the  plaintiff,  having  attained  twenty- 
one  years  of  age,  the  estate  tail  created  by  the  settlement  of  1823 
was  barred,  and  the  estates  were  resettled  upon  other  uses  and 
trusts.  That  the  15,00(M.  given  by  the  testator  upon  trust  for 
accumulation  was  duly  invested  to  accumulate,  and  the  accumula- 
tions on  the  24th  March,  1847,  being  twenty-one  years  after  the 
death  of  the  testator,  amounted  to  35,622Z.,  and  at  the  institution 
of  the  suit  to  43,6432.  That  the  two  sums  of  5332.  2s.  and  7211.  14*. 
still  remained  a  charge  on  the  premises  included  in  the  term  of  two 
thousand  years.  That  the  said  plaintiff  Viscount  Barrington,  and 
the  other  persons  interested  under  the  resettlement,  (these  parties 
being  made  co-plaintiffs,)  were  desirous  that  by  means  of  the 
accumulated  trust  fund  the  hereditaments  comprised  in  the  term 
of  two  thousand  years  should  be  exonerated  from  the  portions  or 
sums  of  money  charged  upon  the  said  hereditaments  under  the 
trusts  of  the  term. 

Under  these  circumstances  the  plaintiffs  and  defendants,  these  [*86] 
latter  being  the  trustees  of  the  term  and  the  parties  interested  in 
the  residuary  estate  of  the  testator,  sought  the  opinion  of  the  Court 
on  the  following  points  :  First.  Whether  the  trust  for  accumulation, 
so  as  aforesaid  directed  by  the  will  of  the  said  testator  Shute,  Bishop 
of  Durham,  deceased,  is  valid  for  the  whole  of  the  life  of  the  said 
plaintiff  William  Keppel,  Lord  Barrington,  or  for  the  period  only  of 
twenty-one  years  from  the  death  of  the  said  testator,  or  for  any 
and  what  other  limited  period,  and  to  what  extent  is  such  trust  for 
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Barrtvgton  accumulation  valid.  Second.  Whether,  according  to  the  true  con- 
Liddrll.  strnction  of  the  said  will  and  the  said  indentures  of  settlement  of 
the  20th  and  21st  April,  1823,  the  said  accumulated  trust  fund  or 
any  and  what  part  thereof  and  to  what  amount  is  now  applicable 
in  exoneration  of  the  estates  comprised  in  the  said  term  of  two 
thousand  years  created  by  the  said  last-mentioned  indentures  of 
settlement  from  the  said  portions  or  sum  of  40,000/.,  or  in  exonera- 
tion of  the  said  estates  from  the  said  mortgage  debts  or  sums  of 
588/.  2s.  and  721/.  14*.  and  the  interest  thereof,  and  any  other  and 
what  part  or  parts  of  the  said  portions  or  sum  of  40,000/.  Third. 
Whether  any  and  what  appropriation,  and  in  whose  names  as 
trustees,  ought  to  be  now  made  of  any  and  what  part  of  the  said 
accumulated  trust  fund  to  answer  and  pay  at  any  and  what  future 
time  or  times  any  and  what  part  or  parts  of  the  said  portions  or 
sum  of  40,000/.,  so  as  to  exonerate  and  discharge  the  residuary 
estate  of  the  said  testator  Shute,  Bishop  of  Durham,  deceased,  from 
all  further  or  other  liability  in  respect  of  the  trusts  for  accumula- 
tion of  the  said  fund.  Fourth.  In  what  manner  is  the  income  of 
the  said  accumulated  trust  fund,  whether  there  be  any  appropriation 
or  not,  to  be  dealt  with  until  the  estates  are  by  means  of  the  fund 
I  *487  J  exonerated  from  the  portions  or  sum  of  40,000/.,  *or  who  is  entitled 
to  such  income  from  the  period  when  if  at  all  the  trust  for 
accumulation  ought  to  have  ceased. 

The  case  was  heard  before  the  Vice-Chancellor  Sir  George  Turner, 
in  June,  1852  ;  and  on  the  12th  July,  1852,  his  Honour  made  an 
order  declaring  that  the  trust  for  accumulation  directed  by  the  will 
of  the  Bishop  of  Durham  was  not  valid  for  the  whole  of  the  life  of 
the  plaintiff  William  Keppel,  Viscount  Barrington,  but  was  valid  for  the 
period  only  of  twenty-one  years  from  the  death  of  the  testator ;  and 
also  declaring  that  the  accumulated  trust  fund  was  not  nor  was  any 
part  thereof  then  applicable  in  exoneration  of  the  estates  comprised 
in  the  term  of  two  thousand  years  created  by  the  indentures  of 
settlement  of  the  20th  and  21st  April,  1823,  from  the  mortgage 
debts  or  sums  of  533/.  2*.  and  721/.  14*.  and  the  interest  thereof  or 
any  part  thereof,  or  from  any  other  part  or  parts  of  the  portions  or 
sum  of  40,000/. ;  and  also  declaring  that  no  appropriation  ought  to 
be  then  made  of  any  part  of  the  accumulated  trust  fund  to  answer 
and  pay  at  any  future  time  or  times  any  part  of  the  portions  or 
sum  of  40,000/.  so  as  to  exonerate  and  discharge  the  residuary 
estate  of  the  testator  from  all  further  or  other  liability  in  respect  of 
the  trust  for  accumulation  of  the  said  fund  ;  and  also  declaring  that 
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the  income  which  since  the  24th  March,  1847  (the  expiration  of  Barbtogton 
twenty-one  years  from  the  death  of  the  testator),  had  accrued  liddeli,. 
or  should  thereafter  accrue  due  in  respect  of  the  funds  or  sums 
which  on  the  said  24th  March,  1847,  constituted  the  accumulated 
trust  fund  and  of  the  stocks  funds  and  securities  into  which  the 
same  or  any  part  thereof  might  have  heen  converted  or  transposed 
ought  to  be  held  and  applied  by  the  plaintiff  William  Keppel, 
Viscount  Barrington,  and  Augustus  Barrington,  as  the  trustees  and 
executors  of  the  testator's  will,  as  income  arising  from  the  testator's 
♦residuary  estate  and  be  divided  between  and  paid  to  the  residuary  [  N88  ] 
legatees  accordingly  until  the  accumulated  trust  fund  should  after 
the  death  of  the  plaintiff  William  Keppel,  Viscount  Barrington,  be 
actually  applied  in  part  discharge  of  the  portions  or  sum  of  40,000/. 
ln  exoneration  of  the  settled  estates,  and  that  such  residuary 
legatees  of  the  testator  were  entitled  to  such  income  from  the  period 
when  the  trust  for  accumulation  ceased  to  be  valid  as  thereinbefore 
declared. 

From  this  order  the  plaintiff,  Lord  Barrington,  appealed  to  the 
Lord  Chancellor  as  before  mentioned,  praying  that  it  might  be 
declared  that  the  trust  for  accumulation  was  valid  for  the  whole  of 
the  life  of  the  plaintiff  William  Keppel,  Viscount  Barrington  ;  or  if 
the  Court  should  be  of  opinion  that  the  trust  for  accumulation  was 
valid  for  the  period  only  of  twenty-one  years  from  the  death  of  the 
testator,  then  that  it  might  be  declared  that  the  funds  or  sums 
which  on  the  24th  day  of  March,  1847,  (the  expiration  of  twenty 
one  years  from  the  death  of  the  said  testator),  constituted  the 
accumulated  trust  fund,  or  a  sufficient  part  thereof,  were  applicable 
in  exoneration  of  the  estates  comprised  in  the  said  term  of  two 
thousand  years  from  the  mortgage  debts  or  sums  of  538Z.  2s.  and 
7217.  14*.  and  the  interest  thereof,  and  that  the  residue  of  the  said 
last  mentioned  funds  or  sums,  after  satisfying  the  said  mortgage 
debts  and  interest,  ought  to  be  appropriated  to  answer  and  pay 
at  any  future  times  when  the  same  should  be  required  any  other 
part  of  the  said  portions  or  sum  of  40,000/.,  so  as  to  exonerate  and 
discharge  the  residuary  estate  of  the  testator  from  all  further  or 
other  liability  in  respect  of  the  said  trust  for  accumulation  of  the 
said  fund. 

Sir  W.  Page  Wood  and  Mr.  G.  L.  Russell,  for  the  appellant. 
They  supported  the   contention  raised  by    the    prayer  of  the       C489] 
petition  of  appeal,  arguing  that  the  testator's  intention  was  merely 
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Babrington  to  create  a  fund  to  pay  off  the  portions  so  far  as  could  be  done 
Liddell.  consistently  with  the  rules  of  law,  and  that  the  direction  to 
accumulate  was  valid  within  the  exception  contained  in  the 
second  section  of  the  Thellusson  Act,  They  cited  Griffiths  v. 
Vere  (i),  TIalford  v.  Stains  (2),  and  Bourne  v.  Buckton  (a).  In 
reference  to  the  manner  in  which  the  income  of  the  accumulations 
should  be  disposed  of  after  the  twenty-one  years,  as  distinguished 
from  the  income  of  the  original  fund,  they  referred  to  and 
commented  on  the  cases  of  O'Neill  v.  Lucas  (4),  and  Crawley  v. 
Crawley  (5),  which  were  said  to  be  in  favour  of  that  income  going  to 
the  residuary  legatees.  They  mentioned  also  M*  Donald  v.  Bryce  (6), 
and  submitted  that  the  statute  in  question  contained  no  directions 
applicable  to  this  part  of  the  case. 

Mr.   Chandless  and   Mr.  Greene,  for  the  residuary  legatees, 
supported  the  decision  of  the  Vice-Chancellor. 

They  contended  generally,  that  the  present  case  did  not  fall 
within  the  exception  relied  on  by  the  plaintiff,  submitting  that 
portions  mentioned  in  the  second  section  of  the  Act  did  not  mean 
portions  given  by  an  antecedent  instrument  or  other  portions  than 
those  created  by  the  person  directing  the  accumulation  ;  also  that 
the  provisions  made  by  the  Bishop  of  Durham  could  not  be  regarded 
as  portions,  the  children  of  Lord  Barrington  not  being  the  objects 
of  the  testator's  bounty  though  their  father  was;  and  further, 
that  the  words  "such  conveyance  settlement  or  devise,"  in  the 
[♦490]  second  section  referred  *to  the  settlement  or  disposition  mentioned 
in  the  first  section.  They  submitted  further,  that  the  provision  not 
being  for  the  testator's  own  children,  it  was  necessary  that  the 
parent  should  take  an  interest  in  the  property  to  be  accumulated,  or 
from  which  the  accumulations  were  to  be  made,  and  that  inasmuch 
as  the  parent  took  no  such  interest  the  case  did  not  fall  within  the 
exception  relied  on.  They  also  contended,  that  after  the  twenty- 
one  years  the  residuary  legatees  were  entitled  to  the  income  of  the 
accumulations  as  well  as  to  that  of  the  original  fund.  (They  cited 
and   commented   on   Shaw  v.   Rhodes  (7),    Halford    v.    Stains  (2), 

(1)  9  Ves.  127.  (6)  44  E.  IL  254  (2  Keen,  276,  517). 

(2)  80  E.  E.  126  (16  Sim.  488).  (7)  43  E.  E.  161  (1  My.  &  Cr.  135)  ; 

(3)  811  E.   E.    220  (2    Sim.  N.  S.      S.  C.  on  appeal,  sub  nomine  Evans  v. 
91).  Heftier,  43   B.  E.  175  (5  CI.  &  Fin. 

(4)  53  E.  E.  72  (2  Keen,  313).  1 14). 

(5)  40  E.  R.  170  (7  Sim.  427). 
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Beech   v.    Lord   St.    Vincent (l),    Morgan   v.    Morgan  (2),   Jem**   v.   Harrington 
J/ff&p  (3),  Bourne  v.  Buckton  (4).)  Lidd'ell. 

Afr.  (Mom*  appeared  for  the  trustees,  but  took  no  part  in  the 
argument. 

Sir  W.  P.  Wood  replied. 

The  Lord  Chancellor:  Ai>r.24. 

The  question  raised  in  this  case  arises  upon  the  will  of  the  late 
Bishop  of  Durham,  and  involves  points  of  considerable  importance 
upon  the  construction  of  the  Act  commonly  called  the  Thellusson 
Act. 

It  appears  that  certain  family  estates  were,  on  the  marriage  of 
the  present  plaintiff,  settled  to  common  uses  in  strict  settlement,  so 
as  to  give  to  the  late  Lord  Barrington  an  estate  for  life,  and  then 
an  estate  for  life  to  the  present  Lord  Barrington :  a  term  of  years 
was  *also  created  for  raising  portions  for  the  younger  children  [  *49i  ] 
of  the  marriage ;  and  in  the  events  which  have  happened,  a  sum  of 
40,000/.  has  become  raisable,  the  provision  being,  that  in  case  the 
children  exceeded  a  certain  number  that  sum  should  be  raised,  and 
the  number  of  children  having  greatly  exceeded  the  limit.  The 
40,000/.  therefore  became  a  charge  on  the  property,  but  did  not 
become  absolutely  raisable  in  the  present  Lord  Barrington's 
lifetime,  so  as  to  charge  his  life  estate,  unless  he  directed  it  to  be 
raised:  some  parts,  however,  of  these  portions  to  a  small  amount 
have  been  charged  by  him,  and  are  therefore  immediately  raisable ; 
and  these  charges  were  made  after  the  death  of  the  Bishop  of 
Durham. 

The  Bishop  of  Durham,  having  no  power  over  the  settled  estates 
but  meaning  greatly  to  benefit  his  family,  made  by  his  will  large 
provisions  for  his  nephew  and  grand-nephew,  the  late  and  present 
Lord,  and  amongst  other  things,  gave  chattels  of  considerable  value 
as  heir-looms  to  go  with  the  settled  estates,  and  directed  a  sum  of 
80,000/.  to  be  laid  out  in  the  erection  of  a  mansion  house  upon  the 
settled  estates :  he  then,  by  a  provision  upon  which  the  question 
arises,  set  apart  a  sum  of  15,000/.  for  the  purpose  of  relieving  the 
settled  estates  from  the  portions  to  which  they  were  liable  under  the 
settlement  to  which  I  have  referred.     The  will  recites,  that  upon 

(1)  84  R.  R.  398  (3  De  G.  *  Sra.   164). 

698).  (3)  89  R.  R.  593  (9  Hare,  605). 

(2)  87  R.  R.  333  (4  De  G.  &   Sm.    (4)  S9  R.  R.  220  (2  Sim.  N.  S.  91). 
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Barrington  the  marriage  of  his  grand-nephew  the  estates  were  settled  in  the 
Liddkll.  wfty  already  mentioned  so  as  to  raise  portions  in  certain  events 
either  of  20,000/.,  or  30,000/.,  or  40,000/.,  as  the  case  should 
happen  ;  and  the  testator  then  bequeaths  to  his  executors  15,000/. 
in  trust  that  they  shall  within  three  calendar  months  lay  out  those 
monies,  and  shall  accumulate  all  the  interest  during  the  life  of  his 
[*492]  great-nephew  the  present  Lord,  but  if  his  great-nephew  *should 
depart  this  life  within  twenty  years  to  be  computed  from  his  the 
testator's  death,  then  the  accumulation  was  to  be  continued  for  so 
long  a  period  as  with  the  time  that  should  elapse  during  the  lifetime 
of  his  great-nephew  would  make  up  the  twenty  years  to  be  computed 
from  his  the  testator's  death,  and  upon  the  completion  of  the 
accumulation  aforesaid,  the  trustees  were  to  stand  possessed  of 
the  trust- monies  in  trust  to  pay  and  apply  the  same  or  a  competent 
part  thereof  in  satisfaction  of  the  portions  and  in  exoneration  of 
the  settled  estates  charged  with  those  portions,  and  subject  thereto 
upon  the  several  trusts  declared  of  his  residuary  personal  estate. 
There  then  followed  a  proviso  of  great  importance  in  this  case,  by 
which  the  testator  declared,  that  if  before  the  expiration  of  the  said 
period  of  accumulation  the  accumulated  fund  should  be  of  sufficient 
amount  for  answering  the  purposes  aforesaid,  these  purposes  being 
the  payment  of  the  20,000/.  80,000/.  or  40,000/.  as  the  case  might 
be,  the  accumulation  should  thereupon  immediately  cease. 

The  first  question  which  arises  upon  this  will  is,  what  is  the  true 
construction  of  it,  irrespective  and  independent  of  the  Thellussori 
Act.  The  testator  meant  no  doubt  the  accumulation  to  go  on,  if 
necessary,  during  the  life  of  Lord  Barrington ;  but  he  has  expressly 
provided,  that  if  the  sum  payable,  whatever  the  amount  might  be, 
should  become  raisable  before  the  expiration  of  that  term,  then,  the 
object  being  answered,  the  accumulation  should  cease.  He  did  not 
mean  an  accumulation  during  the  whole  life,  he  had  no  object  in 
that;  but  he  meant  an  accumulation  for  a  particular  period, 
in  order  to  raise  a  particular  charge :  and  further,  he  directs  that 
if  Lord  Barrington  should  die  before  twenty  years  have  expired,  the 
accumulation  shall  go  on  for  twenty  years,  if  (the  proviso  again 
[  *493  ]  overrides  the  *direction)  that  term  shall  be  necessary  in  order  to 
raise  the  money.  It  is  here  to  be  observed,  that  if  Lord  Barrington 
had  died  within  twenty  years  after  the  death  of  the  Bishop,  and  the 
money  had  not  then  been  raised,  and  the  remaining  time  to  make 
up  the  twenty  years  would  have  been  sufficient  to  raise  the  portions, 
the  consequence  would  have  been  that  the  portions,  whatever  was 
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the  amount  of  tbein  that  could  be  raised  in  tbat  time,  would  have  Bakkington 
been  an  immediately  available  fund :  it  was  not  necessary  that  the  liddkll. 
sum  of  20,000/.,  80,000/.,  or  40,000/.,  should  be  actually  raised : 
the  testator  wished  it  to  be  raised  if  the  time  would  allow,  but  he 
meant  that  whatever  could  be  raised  within  the  period  mentioned 
should  be  a  fund  applicable  as  far  as  it  would  go  to  the  portions ; 
he  also  directed  the  portions  to  be  paid  when  and  as  they  become 
due  and  payable.  Looking,  then,  at  the  natural  and  proper 
construction  of  this  will,  it  is  simply  this, — (the  order  of  the  clauses 
is  of  no  consequence,  the  whole  must  be  taken  together), — the 
testator  directs  the  accumulation  to  go  on  during  the  life  of  Lord 
Barrington  unless  the  portions  shall  be  sooner  raised,  the  limitation 
being  that  if  the  portions  can  be  sooner  raised  then  the  accumula- 
tion is  to  cease;  so  in  the  case  already  supposed  of  Lord  Barrington 
dying  before  the  twenty  years  and  the  accumulation  then  con- 
tinuing for  the  remainder  of  the  twenty  years,  if  the  portions  were 
raised  sooner  than  the  expiration  of  the  twenty  years,  the  limitation 
would  apply  to  this  state  of  circumstances  and  the  twenty  years 
would  cease. 

There  is  nothing  in  what  I  have  thus  referred  to  which 
contravenes  the  Thellusson  Act;  it  is  a  question  simply  of 
intention  upon  the  construction  of  the  instrument.  The  testator 
intended  that  whatever  fund  could  be  raised  within  the  limit  of 
his  will  should  be  at  once  applicable  to  the  payment  of  portions; 
and  if,  for  example,  *20,000/.  or  80,000/.  only  had  been  to  be  raised,  [  *m  ] 
it  would  have  been  raised  within  the  legal  limit,  and  the  children 
would  have  taken  their  portions  under  the  provisions  of  the 
will,  without  touching  the  Thellusson  Act.  Lord  Barrington  has, 
however,  lived  longer  than  the  twenty  years ;  this  takes  the  case 
out  of  the  direction  of  the  testator  in  that  respect,  and  brings 
it  within  the  terms  of  the  Act.  A  sum  of  85,622/.  was  accumulated 
during  the  twenty-one  years  allowed  by  the  Act.  That  this 
85,622/.  has  been  properly  and  legally  raised  even  within  the 
terms  of  the  Thellusson  Act  and  that  it  is  applicable  to  the 
portions,  admits  of  no  doubt;  and  the  only  question  is,  when, 
having  regard  to  the  circumstances  just  mentioned,  it  is  to  be 
so  applied.'  Looking  at  the  matter  in* a  common-sense  point  of 
view,  I  should  say  that  the  testator  has  himself  provided  for  the 
ease,  when  he  uses  the  words  "  when  and  as  the  same  respectively 
shall  become  due  and  payable."  It  is,  however,  said  by  the 
learned  Vice-Chancbllor,  whose  judgment  is  entitled  to  very  great 
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Babbington  attention,  that,  looking  at  the  nature  of  the  trust  and  the  statute 
Liddbll.  combined,  the  portions  cannot  be  payable  during  the  life  of  Lord 
Barrington,  because  the  direction  is  that  the  fund  shall  accumulate 
during  the  whole  of  the  life  of  Lord  Barrington,  and  that  although 
the  40,000/.  cannot  be  raised  according  to  the  statute  and  according 
to  the  will  within  the  life  of  Lord  Barrington,  yet,  as  the  accumu- 
lation has  been  stopped  by  the  operation  of  the  statute  which  also 
directs  that  the  income  of  the  fund  sought  to  be  accumulated  shall 
go  in  a  particular  manner,  the  income  of  the  35,622/.  will  go  in  the 
direction  so  pointed  out,  and  that  therefore  the  35,622/.  itself 
cannot  be  applied  during  Lord  Barrington's  life  to  the  payment 
of  the  portions.  It  would  be  very  much  to  be  regretted  if  that 
were  the  true  construction  of  the  will  and  of  the  statute,  because 
it  would  defeat  every  intention  which  the  Bishop  had,  and  which 
[  *495  ]  *he  has  clearly  expressed,  and  expressed  within  the  legal  limit. 
'  We  have  already  seen,  that  supposing  a  sum  had  been  raised 
within  the  period  allowed  by  law  independent  of  the  statute,  it 
would  be  applicable  at  once;  and  as  the  statute  only  stops  the 
accumulation  and  directs  the  application  so  long  as  the  accumula- 
tion is  directed  contrary  to  its  provisions,  the  point  to  be  considered 
is,  what  is  the  duration  of  time  pending  which  the  accumulation  is 
so  directed. 

It  has  been  decided  in  the  cases  of  Griffiths  v.  Vere(\)  and 
Longdon  v.  Simpson  (2)  that  although  the  Act  says  that  these 
directions  for  accumulation  shall  be  null  and  void,  yet  they  are 
only  made  null  and  void  pro  tanto,  that  is,  for  the  period  which  in 
the  event  shall  be  found  to  exceed  the  limit  of  twenty-one  years  ; 
the  consequence  of  which  is  that  the  fund  will  go  over  to  the 
persons  who  but  for  the  direction  to  accumulate  would  have  been 
entitled,  only  during  the  time  that  the  accumulation  has  been 
directed  contrary  to  the  intention  of  the  Act.  I  therefore  cannot 
bring  my  mind  to  see  where  the  difficulty  is  in  holding  the  fund  in 
the  present  case  to  be  at  once  applicable,  because,  although  the 
statute  stops  the  accumulation  and  directs  that  the  interest  shall  go 
to  other  parties  during  the  time  that  the  testator  has  contravened 
the  provisions  of  the  Act,  yet  it  is  not  to  go  for  any  more  time,  and 
there  is  nothing  to  prevent  the  time  being  measured  which  is 
exceeded.  What,  then,  is  the  measure  of  time  that  is  exceeded :  it 
is  the  time  that  it  takes  after  the  35,622/.  was  actually  raised  till 
the  40,000/.  was  raised.  As  a  measure  of  time  a  perfect  rule  is 
(1)  1)  Ves.  127.  (2)  12  Ves.  29j. 
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afforded,  as  the  money  happens  to  have  been  accumulated  ;  but  if  Barrington 
it  had  not,  I  could  have  directed  a  ^computation,  and  there  would  liddell. 
have  been  no  difficulty  in  ascertaining  how  far  the  Act  of  Parlia-  [  **96  ] 
ment  was  contravened.  If  the  testator  did  not  intend,  as  clearly 
he  did  not,  that  the  accumulation  should  go  on  for  the  whole  life  of 
Lord  Barrington  if  the  portions  could  be  sooner  raised,  and  the  Act 
of  Parliament  steps  in  and  cuts  down  the  accumulation  beyond  the 
35,6221.,  then  if  I  give  to  the  Act  of  Parliament  its  full  operation 
from  the  raising  of  that  sum  to  the  raising  of  the  40,0002.,  I  shall 
accomplish  every  intention  which  this  testator  had  that  the  law 
will  enable  me  to  carry  into  effect,  and  put  a  sound  and  rational 
construction  upon  the  Act.  I  shall  give  to  the  statute  its  whole 
force  without,  any  strain  or  pressure,  and  take  from  it  no  operation 
which  the  words  naturally  and  properly  have,  while  at  the  same 
time  I  shall  give  effect  to  the  intention.  I  am,  therefore,  clearly  of 
opinion,  that,  as  regards  this  first  point,  the  85,622/.,  when  and  as 
soon  as  the  40,000/.  was  raised,  became  a  fund  applicable  in  the 
first  instance  to  pay  the  portions  of  the  children  of  Lord  Barring- 
ton already  payable,  and  would  equally  be  a  fund  applicable  for  the 
payment  of  the  rest  of  the  portions  when  they  became  payable. 
In  the  meantime,  of  course,  that  is  between  the  raising  of  the 
35,622/.  and  the  40,000/.,  the  interest  of  the  fund  would  go, 
according  to  the  directions  of  the  will,  to  the  residuary  legatees. 
The  case  will  therefore  stand  thus,  so  far  as  the  first  section  of  the 
statute  is  concerned. 

Then  comes  the  very  important  question,  namely,  what  is  the 
operation  of  the  second  section  of  the  statute,  and  whether  it  does 
or  does  not  include  this  particular  case.  There  has  always  been  a 
great  deal  of  difficulty  felt  in  putting  a  sound  construction  upon  this 
section  :  it  was  introduced  into  the  bill  in  the  House  of  ^Commons,  [  *J97  ] 
but  must  have  gone  back  to  the  House  of  Lords,  and  no  subject  has 
ever  been  more  considered ;  although,  therefore,  nobody  can  deny 
that  it  is  very  vaguely  and  loosely  expressed,  yet  it  must  be  con- 
ceded, I  think,  that  the  greatest  authorities  of  that  day  considered 
that  it  sufficiently  expressed  what  their  intention  was.  The  words 
are  certainly  inaccurate,  but  they  do  not,  as  it  strikes  me,  admit  of 
very  great  doubt  in  their  construction :  they  are,  "  That  nothing 
in  this  Act  contained  shall  extend  to  any  provision  for  payment  of 
debts  of  any  grantor,  settlor,  or  devisor,  or  other  person  or  persons ; 
or  to  any  provision  for  raising  portions  for  any  child  or  children  of 
any  grantor,  settlor,  or  devisor,  or  any  child  or  children  of  any 
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Barbikoton  person  taking  any  interest  under  such  conveyance,  settlement,  or 
LibDBLU  devise ;  or  to  any  direction  touching  the  produce  of  timber  or  wood 
I '  upon  any  lands  or  tenements,  but  that  all  such  provisions  and 

directions  shall  and  may  be  made  and  given,  as  if  this  Act  had  not 
passed."  In  order  to  arrive  at  the  true  construction  of  this  section, 
as  it  bears  upon  the  present  case,  we  have  to  consider,  in  reference 
to  the  former  proviiions  of  the  Act,  what  the  meaning  is  of  the 
words,  "  that  nothing  in  this  Act  contained  shall  extend  to  any 
provision  for  payment  of  debts  of  any  grantor,  settlor,  or  devisor, 
or  other  person  or  persons." 

I  observe  that  the  Vicb-Chancbllob  was  of  opinion,  and  rested 
upon  that  opinion  in  coming  to  the  conclusion  that  he  did  on  the 
remaining  part  of  the  section,  that  the  words,  "  or  other  person  or 
persons,"  having  reference  to  the  first  section  of  the  Act,  did  not 
mean  that  a  testator  or  grantor  might  provide  for  the  debts  of 
anybody  but  himself,  but  that  they  meant  that  any  other  person  or 
persons  might  provide  for  his  or  their  own  debts.  That  is  a  con- 
clusion to  which  I  cannot  come.  I  am  of  opinion  that  the  true 
[  *498  ]  construction  is  to  read  the  *  whole  as  one  sentence.  A  man  may, 
by  his  will,  provide  for  the  debts  of  himself  or  anybody  else  within 
the  old  limit :  it  is  a  praiseworthy  thing  to  pay  debts,  and  a  man  is 
not  likely  to  provide  gratuitously  for  the  debts  of  any  indifferent 
person,  though  he  is  very  likely  to  provide  for  the  debts  of  a  father 
or  son.  The  Legislature,  then,  meant  that  a  man  should,  within 
the  limit  allowed  by  law,  be  able  to  provide  not  only  for  his  own 
debts,  but  for  the  debts  of  such  other  persons  as  he  should  think 
fit,  it  being  perfectly  certain  that  the  power  was  one  which  it  would 
not  be  very  dangerous  to  entrust  to  anybody.  It  is  clear  also  that 
the  provision  as  to  debts  must  relate  to  past  debts ;  and  nobody 
can  deny  that  a  man  being  able  by  his  will  under  this  Act  to 
provide  for  his  debts  generally,  this  will  include  his  future  debts. 

That  being  so,  one  of  the  grounds  upon  which  the  learned  Vice- 
chancellor  relied  is  removed.  The  section  proceeds,  but  I  will 
read  the  whole  sentence,  "  That  nothing  in  this  Act  contained  shall 
extend  to  any  provision  for  payment  of  debts  of  any  grantor,  settlor, 
or  devisor,  or  other  person  or  persons;  or  to  any  provision  for 
raising  portions  for  any  child  or  children  of  any  grantor,  settlor, 
or  devisor, — ."  Stopping  here,  I  remark  that  the  Ytice-Chancellor 
of  England  decided  in  the  case  of  llal/ord  v.  Stain*  (i),  that  these 
latter  words  included  portions  already  charged ;  and  nothing  can 
(lj  80  B.  R.  126  (16  Sim.  488;. 
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be  more  reasonable  than  that  a  man  should  have  the  power  thus  Barrington 

given.     As  far,  then,  as  regards  a  grantor,  settlor,  or  devisor,  it  is     liddell. 

clear  that  portions  already  created,  as  well  as  future  portions,  are 

intended,  although  I  agree  that  without  the  words  "  for  raising 

portions,"  the  clause  rather  looks  to  future  provisions  than  to  any 

already  created.    Then  there  is  no  break  in  this  clause  (any  more 

than  there  was  in  the  *other  clause,  between  the  words,  "  grantor,       [  *499  ] 

settlor,  or  devisor,"  and  the  words  "  or  other  person  or  persons  ") ; 

the  whole  sentence  that  I  am  going  to  read  is  governed  by  the 

words,  "or  to  any  provision  for  raising  portions,"  and  it  runs, 

"  raising  portions  for  any  child  or  children  of  any  grantor,  settlor, 

or  devisor,  or  any  child  or  children  of  any  person  taking  any 

interest  under  such  conveyance,    settlement,  or  devise; — ."     I 

think,  therefore,  it  is  perfectly  clear,  that  whatever  a  grantor  or 

settlor  may  do  with  regard  to  his  own  children,  he  may  do  with 

regard  to  the  children  of  any  other  person  as  to  past  portions  or 

future  portions;   because  there  is  no  distinction  between  them, 

except  that  the  persons  whose  children  may  have  portions  provided 

for  them  by  a  grantor,  settlor,  or  devisor,  must  be  persons  who  take 

an  interest  under  "  such  conveyance,  settlement,  or  devise." 

The  question  then  arises,  upon  which  the  whole  depends,  namely, 
what  is  the  meaning  of  the  words  "  child  or  children  of  any  person 
taking  any  interest  under  such  conveyance,  settlement,  or  devise." 
It  has  been  repeatedly  observed  that  the  words,  "  under  such  con- 
veyance, settlement,  or  devise,"  are  very  inaccurate ;  and  certainly 
they  are  so,  but  they  admit,  I  think,  of  an  easy  interpretation.  It 
would  be  difficult,  strictly  speaking,  to  find  the  antecedent  to  the 
words  "  such  conveyance,  settlement,  or  devise ; "  but  when  the 
first  part  of  the  section  has  spoken  of  a  man  making  provision  by 
a  gift,  or  a  settlement,  or  a  devise,  calling  him  a  "  grantor,  settlor, 
or  devisor,"  where  is  the  difficulty  of  construing  them,  if  the  mind 
of  the  framer  of  the  Act  is  considered  as  having  passed  on  to  the 
instrument  itself  by  which  the  grantor,  settlor,  or  devisor  makes 
the  provision.  But,  taking  that  to  be  so,  it  was  said  that  the  words, 
"such  conveyance,  settlement,  or  devise,"  *make  it  necessary  that  [ *600 3 
the  gift  to  the  person  who  is  to  take  an  interest  under  the  con- 
veyance, settlement,  or  devise,  must  be  by  the  very  clause  which 
creates  the  portion.  With  that  construction  I  cannot,  however, 
agree ;  for,  supposing  it  to  be  necessary  that  the  parent  should  take 
an  interest  in  the  very  property  out  of  which  portions  are  to  be 
raised,  and  an  estate  was  given  by  the  first  part  of  the  will  to  a 
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Barbihgton  person  for  life,  and  then,  by  the  latter  part  of  the  same  will, 
Liddbll.  portions  were  directed  to  be  raised  for  his  children  out  of  that  very 
estate,  a  case  coming  directly  within  the  intention  and  words  of 
the  Act  in  their  strictest  construction, — to  hold  in  such  a  case  that 
because  the  estate  for  life  was  found  in  one  part  of  the  will,  and 
the  direction  to  raise  the  portions  in  another,  the  father  did  not 
take  under  the  devise,  would  be  a  most  violent  construction,  and 
one  not  warranted  by  the  words  of  the  Act,  and  clearly  contrary  to 
what  must  have  been  its  intention.  There  is  no  magic  in  the  word 
"  devise  ; "  it  means  a  disposition  by  will,  and  in  the  sentence 
"  under  such  conveyance,  settlement,  or  devise,"  stands  as  repre- 
senting the  instrument  in  which  it  is  contained.  With  regard  to 
the  words  "  conveyance  "  and  "  settlement,"  the  case  is  clear,  and 
so  as  to  "  devise,"  which  is  a  disposition  by  will ;  and  it  cannot 
matter  in  what  part  of  the  instrument  the  particular  interest  which 
is  created  is  found. 

The  great  question,  then,  at  last  comes  to  this,  what  is  the 
interest  which  a  person  whose  children  are  to  be  provided  for  is  to 
take  under  such  conveyance,  settlement,  or  devise.  The  Vice- 
Chancellor  has  held,  as  I  understand,  that  it  must  be  an  interest 
in  the  very  property  which  is  directed  to  be  accumulated :  I  can, 
however,  collect  no  such  intention  in  the  Act ;  and  nothing  could 
[  *50l  ]  have  been  so  easy  as  to  have  expressed  the  intention  *if  it  had 
actually  existed.  When  the  Legislature  intended  to  provide  for  a 
case  of  that  sort  they  particularly  specify  the  property :  thus,  when 
speaking  of  the  time  which  is  allowed  for  accumulation,  or  beyond 
which  there  is  a  prohibition,  they  say  it  may  be  "  during  the 
minority  or  respective  minorities  of  any  person  or  persons  who 
shall  be  living  or  in  ventre  sa  mire  at  the  time  of  the  death  of  such 
grantor,  devisor,  or  testator,  or  during  the  minority  or  respective 
minorities  only  of  any  person  or  persons  who,  under  the  uses  or 
trusts  of  the  deed,  surrender,  will,  or  other  assurances  directing 
such  accumulations,  would  for  the  time  being,  if  of  full  age,  be 
entitled  unto  the  rents,  issues,  and  profits,  or  the  interest,  divi- 
dends, or  annual  produce  so  directed  to  be  accumulated."  When, 
therefore,  the  Legislature  meant  to  provide  for  the  case  of  a  person 
being  entitled  to  the  actual  fund,  they  knew  how  to  express  their 
intention,  and  therefore  when  I  find  in  this  section  that  it  is  not  to 
prohibit  any  provision  for  any  child  or  children  of  any  person 
taking  an  interest  under  such  conveyance,  settlement,  or  devise, 
I  am  compelled  to  say  that  the  Legislature  meant  that  a  child 
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should  not  be  provided  for  unless  an  interest  was  given  to  the  Babrington 

parent.    Is  there  anything  in  this  irrational,  or  requiring  emenda-     liddbll. 

tion  or  addition  in  order  to  give  effect  to  it ;  I  think  not.     Some 

definition  was  to  be  given  of  the  parents  of  the  children  of  strangers  ; 

and  the  Legislature,  not  intending  to  permit  the  provision  to  be 

made  for  everybody,  said,  that  if  a  testator,  upon  the  face  of  his 

will,  made  a  person  the  object  of  his  bounty,  he  might  by  the  same 

will  accumulate  a  fund  within  the  limit  allowed  by  law  for  the 

children  of  that  person.     This  does  not  exclude  the  case  of  a  man 

having  an  estate  for  life,  for  example,  in  a  property  given  to  him  by 

will,  and  the  portions  being  directed  to  be  raised  out  of  that  estate 

for  his  children  :  that  is  the  highest  case  that  can  be  put,  but  the 

clause  *is  not  confined  to  such  a  case  only.    A  definition  of  who       [  *502  ] 

are  to  be  the  children  of  "  other  persons  "  was  absolutely  necessary ; 

and  I  think  that  I  do  no  violence  to  the  words,  and  do  not  carry 

them,  and  I  do  not  intend  to  carry  them,  beyond  their  plain  and 

natural  import  in  the  view  I  have  taken  of  their  construction.     The 

subjects  of  this  country  had  a  right  by  law  to  accumulate  within  a 

certain  limit;  but  it  was  considered  dangerous  that  the  limit  should 

in  all  cases  be  allowed  to  remain,  and  it  was  therefore  restricted  by 

the  Act  of  Parliament :  the  same  Act,  however,  specifies  the  cases 

to  which  the  restriction  shall  not  apply  ;  and  this  being  so,  why  am 

I  to  go  beyond  the  words  of  the  Act  in  order  to  do  something  which,  if 

it  had  been  intended,  the  Legislature  would  have  expressed.     Those 

who  drew  and  passed  the  Act  knew  better  what  they  meant  than  I  can 

pospibly  conjecture :  I  intend,  therefore,  to  do  nothing  by  conjecture. 

In  thus  dealing  with  the  statute,  I  do  no  violence  whatever  to  the  terms 

of  it ;  I  am  only  putting  a  strict  construction  upon  it,  giving  to  every 

word  its  natural  and  proper  import,  but  importing  into  it  no  new 

words,  or  in  any  way  straining  it  to  meet  this  particular  case. 

My  opinion,  then,  upon  the  whole  of  the  Act  with  reference  to 
the  settlement  is,  that  the  present  is  a  case  within  the  exception, 
and  that  these  portions  are  properly  raisable  as  being  within  the 
time  limited  by  law,  independent  of  the  statute. 

With  regard  to  the  authorities  which  have  been  referred  to,  I 
will  just  advert  to  them  before  I  conclude,  though  I  do  not  see  that 
any  of  them  bear  very  closely  upon  the  case.  In  Eyre  v.  Marsden  (i ), 
it  was  held  that  the  case  *was  not  within  the  exception :  the  [  *503  ] 
grantor's  children,  for  whose  benefit  the  accumulation  was  directed, 
were  not  the  children  of  any  person  who  took  an  interest  under  the 
(1)  48  E.  B,  73  (2  Keen,  564). 
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baeeington  will,  and  Lord  Langdalb,  besides,  held  that  the  accumulations  were 
Liddell.  not  for  raising  portions,  properly  so  called  :  the  parents  of  some  of 
the  children  who  took  interests,  had  small  annuities  given  to  them 
for  life  out  of  the  fund.  Independently  of  the  reasons  given  by 
Lord  Langdale,  as  to  which  I  say  nothing,  I  should  have  been 
clearly  of  opinion,  that  if  the  parents  of  all  the  children  had  been 
provided  for  by  small  annuities  out  of  the  fund,  that  that  would 
have  been  a  clear  case  within  the  proviso,  for  the  reasons  which 
I  have  already  given. 

In  Morgan  v.  Morgan  (l),  before  the  Lord  Justice  Knight  Bruce, 
then  Vice-Chancellor,  there  were  specific  legacies  of  considerable 
value  given  to  a  mother,  and  then  legacies  to  the  daughters  of 
5,000/.  each  on  their  marriage,  with  all  accumulations  of  interest 
thereon  from  the  time  of  the  testatrix's  death;  and  it  was  held 
not  to  be  within  the  exception.  There  is  a  very  short  judgment 
indeed ;  I  do  not  know  whether  it  is  accurately  reported,  but  it  is 
so  short  that  I  cannot  discover  the  precise  grounds  of  the  learned 
Judge's  opinion ;  it  does  not  however,  I  think,  touch  the  present 
question,  so  as  to  affect  the  view  which  I  take  of  the  case  now 
before  me. 

There  is  also  the  case  of  Shaw  v.  Rhodes  (2)  before  the  Lords 
Commissioners,  which  has  been  referred  to  and  relied  upon  in 
subsequent  cases.  The  passage  in  which  Mr.  Justice  Bosanquet, 
who  sat  as  one  of  the  Commissioners  and  assisted  Lord  Cottbnham 
in  the  decision  of  the  case,  seems  to  fancy  that  the  gift  was  not 
within  the  statute,  is  in  page  159:  he  there  says,  "But  inde- 
I  #5°*  3  pendently  *of  this  answer  "  (about  the  children  being  illegitimate, 
and  therefore  that  the  parent  was  not  provided  for,  which  was  not 
a  fact  before  the  Court)  "  I  do  not  think  that  the  case  falls  within 
the  meaning  of  the  exception :  where  the  whole  rents  and  profits 
are  given  in  the  first  place  to  persons  during  the  lives  of  their 
parents,  with  the  exception  of  small  annuities  only,  to  be  paid 
thereout  to  the  parents  themselves  for  their  own  lives,  and  a  gift 
to  the  same  persons  after  the  death  of  their  parents  is  superadded, 
to  be  paid  out  of  the  subsequent  rents  and  profits,  I  cannot  think 
that  the  superadded  gift  is  to  be  considered,  within  the  meaning  of 
the  statute,  in  the  nature  of  a  portion  to  the  children  of  persons 
taking  an  interest  under  the  devise."  The  learned  Judge  was,  I 
think,  here  looking  rather  to  what  was  a  portion  in  the  children, 

(1)  87  R.  R.  333  (4  De  G.  &  Sm.  (2)  43  R.  R.  161  (1  My.  &  Cr.  135). 

9. 
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than  to  what  was  a  sufficient  interest  in  the  parent,  and  what  he  Babbington 

says  amounts  to  nothing  more  than  an  obiter  dictum.    Cases  may     liddell. 

no  doubt  arise  in  which,  although  an  interest  is  given  to  the  parent 

and  some  provision  afterwards  made  for  the  children,  the  provision 

may  not  be  made  in  the  way  of  portions  so  as  to  bring  them  within 

the  second  exception  ;  but  in  the  instance  before  me,  the  provision 

is  clearly  made  as  portions,  and  I  am  therefore  relieved  from 

considering  the  point.    Lord  Cottenham,  in  giving  his  judgment 

in  Shaw  v.  Rhodes,  does  not  even  refer  once  to  the  second  exception, 

and    therefore  it  was   not  considered :    the  case   was,  however, 

undoubtedly  within  it.     The  same  cause  came  on  by  way  of  appeal 

in  the  House  of  Lords  (Evans  v.  Hellier)  (i) ;  but  the  judgment  is 

not  very  satisfactory,  because  Lord  Cottenham  simply  refers  to 

what  he  had  before  said.    In  the  course,  however,  of  the  argument, 

the  point  I  have  just  mentioned  as  to  interest  was  referred  to. 

The  *counsel  were  arguing  that  it  was  impossible  to  conceive  that       [  *505  ] 

the  Legislature  could  have  meant  to  sanction  an  accumulation, 

made  under  the  pretence  that  portions  were  to  be  thereby  provided 

for  the  children  of  a  person  taking  a  mere  legacy  of  small  amount, 

one  pound  for  instance,  under  the  will.    Lord  Lyndhurst  said, 

"I  think  the  meaning  of  'any  interest'  is  any  interest  however 

minute."    Then  counsel  said,  "  The  Act  would  be  nugatory,  if  an 

interest  of   such   small  amount  could  bring  the  accumulations 

within  the  exception."    Lord  Brougham  said,  "  Yes,  and  nugatory 

also,  if  words  in  a  will  giving  even  51.  to  the  parent  during  the 

period  of  accumulation,  would  have  no  effect."    No  opinion  was 

ultimately  given  upon  the  question,  and  the  Lord  Chancellor 

contented  himself  with  referring  to  the  judgment  which  he  had 

before  delivered,  which  did  not  even  glance  at  it ;  but  as  far  as  any 

opinion  was  expressed  during  the  argument,  there  is  no  doubt  that 

those  two  law  Lords  considered,  that  however  small  the  sum  was 

which  was  given  to  the  parent  of  children  for  whom  portions  were 

provided,  it  was  an  interest,  and  brought  the  case  within  the 

exception  of  the  Act  of  Parliament. 

The  case  of  Jones  v.  Maggs  (2)  was  also  mentioned,  but  that  was 
decided  on  the  ground  that  the  legacy  was  not  a  portion ;  and  I  do 
not  further  refer  to  it,  because  the  case  before  me  is  one  in  which 
the  sums  provided  are  clearly  portions,  and  not  mere  legacies. 

Upon  the  whole,  therefore,  I  think  that  the  present  case  is 
untouched  by  decisions  to  which  I  am  bound  to  pay  any  real 
(1)  43  E.  B.  175  (5  CI.  &  Fin.  114).      (2)  89  E.  B.  593  (9  Hare,  605). 
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BARBiNaTON  deference,  independently  of  the  opinion  of  the  learned  Judge  of  the 
Liddkll.  Court  below;  and  after  the  most  anxious  consideration,  I  have 
[  *606  ]  come  certainly  in  my  *own  mind  to  a  very  clear  conclusion  that  it 
falls  within  the  second  exception  of  the  statute.  The  result, 
therefore,  is  that  the  fund  must  be  applied  in  the  way  in  which 
the  testator  directed,  that  is,  so  much  of  it  as  can  be  properly 
applied  for  payment  of  portions  now  raisable  must  be  paid  in 
satisfaction  of  them,  and  as  other  portions  shall  become  raisable 
resort  must  be  had  to  the  fund  for  the  like  purpose.  Beyond  this, 
the  fund  will  be  in  the  same  position  as  a  common  legacy  given  to 
provide  for  portions  not  yet  payable  with  a  residuary  gift  until  the 
fund  is  wanted ;  the  whole  fund  being  raised,  the  interest  of  the 
portion  of  it  not  required  would  go  to  the  residuary  legatees. 
I  must,  therefore,  reverse  the  decision  of  the  learned  Vicr- 
Chancellor  ;  and  the  declaration  to  be  inserted  in  the  order  will 
be  framed  accordingly. 

I  will  just  "add  one  observation.  The  parties  have  been  allowed 
to  come  here  with  a  case  for  the  opinion  of  the  Court,  but  I  do  not 
consider  myself  bound  to  answer  every  question  which  they  may 
have  thought  fit  to  put.  Having  stated  my  opinion  on  the  Act  of 
Parliament,  which  is  the  great  question,  I  consider  that  I  have 
disposed  of  the  matter. 


1862.  ATTORNEY-GENERAL  v.  MAYOR  of  EXETER. 

■Aw*  I2-  (2  D.  M.  &  G.  507—516 ;  S.  C.  17  Jur.  265.) 

By  letters  patent  in  1637,  the  mayor,  recorder,  aldermen,  and  common 
council  of  the  city  of  E.  were  incorporated  and  constituted  the  governors  of 
the  hospital  of  J.  and  of  its  lauds,  revenues,  and  goods,  with  power  to  pur- 
chase and  take  other  lands,  and  to  have  a  common  seal.  The  recorder  was 
not  a  member  of,  though  elected  by,  the  corporation  of  the  city :  Held,  that 
since  the  passing  of  the  Act  5  &  6  Will.  IV.  c.  76,  the  corporation  of  the 
hospital  was  so  far  identical  with  the  municipal  corporation,  as  to  be  within 
the  spirit,  if  not  the  letter,  of  the  7 1st  section  of  that  Act,  and  therefore 
(without  deciding  whether  the  corporation  of  the  hospital  any  longer 
existed,  or  in  whom  the  legal  estate  of  the  hospital  lands  was  vested) 
that  the  administration  of  its  trust  estates  was  rightly  transferred  to  the 
trustees,  appointed  under  that  Act,  of  the  charitable  estates  of  the 
municipal  corporation. 

[The  Act  5  &  6  Will.  IV.  c.  76,  was  repealed  by  the  Municipal  Corporations 
Act,  1882,  and  s.  13:3  of  that  Act  now  removes  the  difficulty  which  was  here 
encountered.— O.  A.  S.] 
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KOBINSON'S  EXECUTOR'S  CASE.  1852. 

(In  re  Thk  Royal  Bank  of  Australia.)  —' 

(2  D.  M.  &  G.  517-522 ;  S.  C.  15  Jur.  438.)  lISSaS*, 

A.  B.,  one  of  the  directors  of  a  Joint-stock  Banking  Company,  was  a  ^C. 

subscriber  for,  and  executed  the  deed  of  settlement  in  respect  of,  twenty  [  517  ] 
shares  of  the  Company,  each  director  being  obliged  to  hold  twenty  shares 
as  a  qualification.  The  directors  subsequently  resolved,  without  the  privity 
of  the  shareholders,  to  appropriate  to  themselves  a  certain  amount  of 
additional  or  credit  shares,  which  they  were  to  pay  for  by  giving  pro- 
missory notes  for  the  amount  for  which  each  subscribed.  A.  B.  agreed  to 
take,  and  he  gave  a  promissory  note  in  payment  for  100  of  such  credit 
shares;  he  also  signed  a  letter,  binding  himself  to  pay  the  deposit  and 
calls  on  them,  but  did  not  execute  .the  deed  in  respect  of  them.  Eight 
years  after  the  execution  of  the  promissory  note,  A.  B.  died,  without 
having  paid  any  interest  on,  or  any  part  of  the  principal  of  the  promissory 
note,  but  in  the  books  of  the  Company  credit  was  given  to  him  iu  respect 
of  dividends  on  the  credit  shares,  and  he  was  charged  interest  upon  the 
promissory  note.  On  the  Company  being  wound  up :  Held,  that  his 
executor  was  rightly  placed  on  the  list  of  contributories,  not  only  in  respect 
of  the  twenty  shares,  but  also  in  respect  of  the  100  credit  shares,  although 
the  creation  of  the  credit  shares  was  not  warranted  by  the  deed,  nor  were 
they  in  fact  ever  issued  or  allotted. 

This  was  an  application  on  the  part  of  Anthony  George  Robinson, 
the  executor  of  Joseph  Phelps  Robinson,  to  discharge  or  vary  an 
order  of  the  Vice-Chancellor  Knight  Bruce,  made  on  the  25th  March, 
1851,  whereby  he  confirmed  the  decision  of  the  Master,  retaining 
the  name  of  George  Anthony  Robinson  as  executor  on  the  list  of 
contributories  for  120  shares  in  the  above  Company.  It  appeared 
that  previously  to  1840,  J.  P.  Robinson  was  a  director  of  the  Company 
and  had,  as  a  qualification  for  that  office,  taken  and  paid  the  deposit 
on  twenty  shares,  and  in  respect  of  such  shares  had  subscribed  the 
deed  of  settlement.  At  a  meeting  of  the  directors  of  the  Com- 
pany on  the  7th  August,  1840,  it  was  resolved  that  each  of  the 
directors  should  render  himself  responsible  to  take,  either  by 
himself  or  through  his  friends,  a  certain  number  of  additional 
shares  within  a  *definite  period,  and  they  accordingly  each  wrote  [  *518  ] 
to  the  directors  as  a  body  a  letter,  of  which  the  following  is  a 
copy,  and  the  only  variation  in  which  was  the  amount  of  additional 
shares  severally  agreed  to  be  taken  : 

"Royal  Bank  op  Australia,  2,  Moorgate  Street. 

"  London,  August  7th,  1840. 

"  Gentlemen, — In  reference  to  the  100  shares  in  the  Royal 

Bank  of  Australia  which  I  agree  to  take  in  order  to  extend  and 

secure  the  basis  on  which  the  establishment  shall  be  placed,  I 

hereby  bind  myself,  at  such  time  or  times   within   four  years 
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Robinsoh's    from  the  date  of  the  deed  of  settlement  as  shall  be  convenient  to 
Xcas™BS   me  t°  Pay  ti*e  deposits  and  calls  on  the  said  shares,  with  interest 
thereon  at  51.  per  cent.,  from  the  time  appointed  for  the  payment 
of  the  same  until  such  calls  and  deposits  shall  be  paid  by  me. 

"I  am,  &c, 

"Joseph  P.  Robinson. 

"  To  the  Directors  of  the  Royal  Bank  of  Australia." 

J.  P.  Robinson  gave  his  promissory  note  for  1,0Q(M.  on  account 
of  the  100  shares.  In  the  commencement  of  1842  he  went  to 
Australia,  where  he  died  in  1848,  having  appointed  A.  G.  Robinson, 
the  appellant,  his  executor.  In  1847,  the  note  was  sent  out  after 
him  for  the  purpose  of  having  its  amount  recovered,  but  it  was 
not  honoured  by  him.  In  the  ledger  of  the  Company  credit  was 
given  to  him  for  dividends  on  these  100  shares,  and  he  was  debited 
with  a  like  sum  in  respect  of  interest  on  the  note.  The  deed  of 
settlement  provided  by  its  fourth  clause  that  the  shares  of  the 
Company  should  be  vested  in  the  directors,  who  should  have  full 
power' to  allot,  appropriate,  reserve  for,  or  dispose  of  the  same  to 
such  parties,  and  upon  such  terms,  and  in  such  manner  as  they 
might  think  fit  (l). 
[  519  ]  The  Company  being  wound  up,  the  Master,  on  the  25th  February, 

1851,  placed  A.  G.  Robinson,  the  executor,  on  the  list  of  con- 
tributories,  as  well  in  respect  of  the  twenty  shareB  which  J.  P. 
Robinson  had  held  as  a  qualification,  as  also  in  respect  of  the  100 
credit  shares.  The  executor  appealed  to  the  Vice-Chancellor 
Knight  Bruce  to  limit  the  liability  to  the  twenty  shares,  and  on 
that  motion  being  refused,  it  was  now  renewed  before  the  Lord 
Chancellor. 

Sir  W.  Wood  and  Mr.  Cairns,  for  the  executor,  in  support  of 
the  appeal : 

It  is  clear  that  the  liability  of  a  shareholder  cannot  be  altered  by 

any  act  not  in  conformity  with  the  deed :  Bo&anquet  v.  Shortridgc  (2) ; 

and  there  can  be  no  doubt  but  that  the  directors,  in  appropriating 

the  additional  shares  to  themselves,  were  acting  in  contravention 

of  the  fourth  clause;  nothing  was  done  by  the  general  body  of 

shareholders  confirming  the  arrangement  which  was  adopted  by 

the  directors ;  and  in  no  case  could  J.  P.  Robinson  have  claimed 

(1)  Some  other  clauses  of  the  deed      tors'  case,  2™st,  p.  206. 
of  settlement  will  be  found    in    the  (2)  80  Ji,  II.  746  (4  Ex. 

report  of  the  next  case,  Meux's  Exeat- 
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any  interest  in  the  profits  of  the  Company  in  respect  of  the  100    Robiksok's 
\.x    ,  r  r     J  Executor's 

credit  shares.  Case. 

Mr.  Daniel  and  Mr.  Roxburgh,  contra,  for  the  official  manager: 

The  books  of  the  Company  show  that  J.  P.  Robinson  has  all 
along  been  credited  with  dividends  and  debited  with  interest  in 
respect  of  the  amount  secured  by  the  promissory  note ;  but  if  that 
is  insufficient  to  bind  him,  the  letter  written  by  him,  agreeing  to 
take  the  100  credit  shares,  coupled  with  the  fact  of  his  having  given 
the  promissory  note,  are  conclusive  as  to  his  liability. 

Sir  W.  Wood,  in  reply. 

Thb  Lord  Chancellor:  [520] 

The  main  point  which  has  been  argued  in  this  case,  as  in  that 
of  Meux's  Executors'  case  (1)9  was  as  to  whether  the  directors  of 
this  Company  were  bound  by  the  transactions  into  which  they 
entered,  and  by  which  they  assumed  to  buy  on  credit  a  very  large 
proportion  of  the  capital  of  the  Company.  In  my  opinion  the 
present  case  is  not  distinguishable  from  that  of  the  other  directors 
who  took  the  additional  or  credit  shares,  except  in  the  particular  of 
the  amount  of  shares  so  taken  by  Mr.  Robinson. 

It  appears  to  me  that  these  directors  never  could  have  sustained 
the  appropriation  of  the  credit  shares  or  the  purchases  as  they 
have  been  called,  as  a  transaction  binding  upon  the  Company,  if 
that  transaction  had  been  brought  before  the  shareholders,  and 
they  had  objected  to  its  confirmation;  although  I  am  of  opinion 
that  the  directors  are  bound  as  between  themselves  and  the  Com- 
pany, notwithstanding  the  irregular  nature  of  the  transaction. 
They  clearly  were  not  entitled  to  allot  to  themselves  a  very  large 
proportion  of  the  capital  of  the  Company,  without  bringing  in  a 
single  shilling  in  aid  of  that  capital, — only  giving  promissory  notes 
payable  at  some  distant  period,  debiting  themselves  with  interest 
as  it  became  payable  on  their  several  notes,  and  taking  credit  for 
the  dividends  to  which  they  would  properly  have  been  entitled  if 
they  had  actually  made  the  payments.  There  is  no  doubt  but 
that  the  whole  transaction  remained  on  paper  only,  while  it  was 
represented  as  a  real  transaction ;  for  they  publicly  stated  their 
liability  to  pay  up  a  capital  equal  to  10Z.  a  share  upon  as  many 
credit  shares  as  they  had  respectively  appropriated  to  themselves. 

(1)  Post,  p.  203. 
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Robihbon's  I  never  will  maintain  in  a  court  of  justice  such  a  transaction,  the 
XCasb.  effect  of  which,  if  supported,  would  be  that  the  directors  would  be 
t  **2i  ]  at  liberty,  if  the  speculation  ^flourished,  to  insist  upon  it  as  a  real 
transaction,  and  if  it  failed,  to  throw  up  the  shares  on  the  plea 
that  they  had  entered  into  dealings  which  were  not  authorized  or 
sanctioned  by  their  deed.  They  are  themselves  bound  by  the 
transaction,  although  they  are  not  entitled  to  enforce  it  against 
the  general  body  of  shareholders.  Mr.  Robinson  in  that  respect 
cannot  be  distinguished  from  the  other  directors ;  he  was  a  party 
to  the  original  transaction ;  he  knew  that  he  had  not  paid,  and  he 
also  must  be  taken  to  have  been  aware  that  without  the  aid  of  the 
fictitious  capital  representing  the  credit  shares  there  was  no  other 
way  in  which  it  was  possible  for  this  concern  to  have  gone  on. 
If,  for  instance,  at  the  first  meeting,  the  directors  had  only 
represented  the  capital  which  was  actually  paid  up,  this  Com- 
pany, it  is  clear,  must  have  stopped  at  once,  and  in  that  case  the 
directors  would  have  lost  all  their  power  and  fancied  benefit ;  but 
by  misrepresenting  the  real,  bond  fide  state  of  the  concern,  they 
led  on  the  persons  whose  interests  it  was  their  duty  to  have 
protected,  and  I  cannot  allow  any  of  the  parties  to  such  mis- 
representation to  escape  from  that  common  calamity  of  which  they 
themselves  have  been  the  authors. 

It  appears  that  Mr.  Robinson  went  to  Australia,  where  payment 
of  the  promissory  note  was  demanded  of  him;  he  was  not  in 
circumstances  to  pay  it,  and  it  was  not  thought  right  or  prudent, 
taking  into  consideration  the  fact  that  he  was  intrusted  with  some 
care  over  the  affairs  of  the  Company,  to  press  for  payment,  and 
therefore  the  note  was  not  then  enforced.  But  in  the  mean  time, 
the  Company's  books,  the  entries  in  which  were  perfectly  authorized 
and  justified  by  Mr.  Robinson's  own  acts  before  he  went  to  Australia, 
show  that  he  and  his  co-directors,  with  whom  he  concerted  this 
improper  transaction,  were  regularly  charged  interest  upon  the 
amount  of  their  several  promissory  notes,  and  credited  with  dividends 
[  *622  ]  attributable  to  the  shares  for  which  the  notes  were  *given.  I  hold 
him  bound  by  those  entries.  If  a  man  will  do  that  which  is 
improper  and  illegal  in  order  to  obtain  a  benefit  to  himself,  be  may, 
and  often  ought,  to  be  bound  so  far  as  regards  a  loss,  and  yet  at  the 
same  time,  not  be  entitled  to  a  benefit  which  he  may  have  attempted 
improperly  to  obtain.  I  feel,  therefore,  not  the  least  difficulty  in 
affirming  the  decision  of  the  Court  below  as  regards  the  liability 
of  Mr.  Robinson's  estate  to  contribute  to  the  losses  of  the  Company, 
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and  his  executor  must  accordingly  remain  on  the  list  of  contribu-  Robimson's 

tories  not  only  in  respect  of  the  twenty  original  shares,  but  also  of  te  q2J£r  8 
the  one  hundred  additional  or  credit  shares. 


MEUX'S  EXECUTORS'   CASE.  m2. 

(In  re  The  Royal  Bank  of  Australia.)  J*htj,*. 

(2  D.  M.  &  G.  522—536 ;  S.  C.  20  L.  J.  Ch.  298 ;  15  Jur.  439.)  T  ^^  St- 

v  '  Leonards, 

C.  D.,  oue  of  the  directors  of  a  Joint-stock  Banking  Company,  was  a  L.C. 

subscriber  for,  and  executed  the  deed  of  settlement  in  respect  of,  twenty  [  522  ] 
shares  of  the  Company,  each  director  being  bound  to  hold  that  number  as 
a  qualification.  The  directors  subsequently  resolved,  without  the  privity 
of  the  shareholders,  to  appropriate  among  themselves  a  certain  amount  of 
additional  or  credit  shares,  which  they  were  to  pay  for  by  giving  promissory 
notes  fur  the  amount  for  which  each  subscribed.  C.  D.  agreed  to  take  500 
of  such  additional  shares,  and  gave  his  promissory  note,  payable  in  five 
years,  for  the  amount ;  he  also  signed  a  letter,  binding  himself  to  pay  the 
deposit  and  calls  on  them,  but  did  not  execute  the  deed  in  respect  of  them. 
He  died  three  months  afterwards.  Within  one  month  from  the  date  of  his 
death,  his  executors  applied  to  the  directors  of  the  Company  to  ascertain 
the  extent  of  his  interest  in  or  liability  to  the  Company.  In  answer  to  this 
application,  they  were  informed  that  their  testator  held  twenty  shares, 
which  were  thereupon  duly  transferred  to  a  purchaser ;  the  directors  after- 
wards cancelled  the  500  credit  shares  and  the  promissory  note.  Eight 
years  after  the  death  of  C.  D.,  the  Company  was  wound  up :  Held,  that  the 
executors  of  C.  D.  ought  not  to  be  placed  on  the  list  of  contributories  ;  and 
that,  although  his  estate  might  have  been  bound  if  the  claim  had  been 
promptly  asserted  at  the  instance  of  the  shareholders,  yet  that  so  long  after 
the  distribution  of  his  assets,  the  loss  resulting  from  the  misrepresentation 
of  the  directors  must  fall  upon  themselves  and  the  Company,  and  not  upon 
the  estate  of  C.  D. 

This  was  an  appeal  by  the  official  manager  of  the  above  Company, 
seeking  to  discharge  or  vary  an  *order  made  by  the  Vice-Chancellor  [  *&23  ] 
Knight  Bruce,  on  the  16th  April,  1851,  on  the  motion  of  Thomas 
Maude  and  Alfred  Turner,  the  executors  of  Thomas  Meux,  whereby 
the  decision  of  the  Master,  including  their  names  in  Class  5  of  the 
list  of  contributories,  in  respect  of  500  shares  in  the  above  Company, 
was  reversed. 

In  this  case,  as  in  the  preceding  one  of  Robinson's  Executor's 
case  (l),  it  appeared  that  Thomas  Meux  deceased  had  subscribed  for 
twenty  shares,  to  qualify  himself  as,  and  that  he  was  a  director  of 
the  above  Company,  and  had  written  the  same  letter  as  Robinson, 
except  that  he  (Meux)  had  agreed  to  take  500  of  the  credit  shares. 
The  following  is  a  copy  of  the  promissory  note  which  he  gave  in 
respect  of  the  500  shares : 

(1)  Ante,  p.  199. 
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Meitx's  "  London,  October  2,  1841. 

Case.  "  Five  years  after  date,  I  promise  to  pay  to  the  trustees  of  the 

Royal  Bank  of  Australia,  the  sum  of  Five  thousand  pounds,  with 
interest  at  the  rate  of  51.  per  cent,  per  annum,  value  received. 

"Thomas  Meux." 

Thomas  Meux  died  on  the  80th  January,  1842,  long  before  the 
note  became  due,  and  his  executors,  Thomas  Maude  and  Alfred 
Turner,  proved  his  will.  The  latter  on  the  24th  February,  1842, 
addressed  the  following  letter  to  the  directors  of  the  Company : 

"  I  shall  be  obliged  by  your  informing  me,  as  executor  of  the  late 
Thomas  Meux,  Esq.,  of  Bloomsbury  Square,  what  shares  that 
gentleman  held  in  your  Company,  and  whether  there  is  anything 
due  to  or  from  him  in  respect  of  them,  as  I  wish,  before  proving  the 
will,  to  ascertain  the  amount  of  Mr.  Meux's  property. 

"  I  am,  gentlemen,  yours,  &c, 

"Alfred  Turner." 

r  524  ]  To  which  the  following  answer  was  returned : 

"  Royal  Bank  of  Australia,  2,  Moorgate  Street. 

"  London,  March  2,  1842. 
"  Sir, — Your  letter  of  the  24th  ultimo,  addressed  to  the  directors, 
came  before  them  this  day  at  the  meeting  of  the  board,  and  in  reply 
I  am  desired  to  state  that  the  late  Mr.  Meux  held  twenty  shares  in 
the  Royal  Bank  of  Australia,  of  501.  each,  and  on  which  102.  per 
share  has  been  paid. 

"  I  am,  Sir, 

"  Your  most  obedient  servant, 

"George  H.  Wray. 

"  To  Alfred  Turner,  Esq.,  82,  Red  Lion  Square." 

On  the  27th  July,  1848,  Mr.  Turner  again  wrote  to  Mr.  Wray  in 
the  following  terms : 

"  Sir, — I  shall  feel  obliged  by  your  informing  me  if  there  is  any 
and  what  interest  due  and  receivable  on  the  shares  of  the  late 
Mr.  Thomas  Meux,  in  the  Royal  Bank  of  Australia  to  the  executors, 
of  whom  I  am  one.  ,  ; 

"  I  am,  Sir,  < 

"  Your  most  obedient  servant, 

"Alfred  Turner. 
"  To  G.  H.  Wray,  Esq." 
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An  answer  was  returned  to  that  letter,  informing  him  that  a       Meux's 
certain  amount  of  dividend  was  due  in  respect  of  the  twenty  shares,        cask. 
but  no  reference  was  made  to  the  500  shares.     The  order  for  wind- 
ing up  the  Company  was  made  on  the  26th  March,  1850. 

It  appeared  in  evidence  that  in  the  general  ledger,  under  Mr. 
Meux's  name,  there  were  the  following  entries  : 

"Dr.  t526l 

"  1841,  Dec.— To  subscribed  stock £5,000 

1842,  Dec.— To  bills  receivable 5,000 


£10,000 


"Cr. 
1 1841,  Dec.— By  bills  receivable     .....    £5,000 
1842,  Dec. — By  subscribed  stock 5,000 

£10,000" 


The  following  entry  also  appeared  in  the  book  of  entries  of  the 
proceedings  of  the  Company,  held  in  1848 : 

"  At  a  meeting  of  the  Royal  Bank  of  Australia,  held  on  Wed- 
nesday the  29th  June,  1843,  present  Messrs.  Sutherland, 
M.  Boyd  Connell  and  Mitchell,  the  subject  of  the  credit  shares 
held  by  the  late  Mr.  Meux  was  brought  under  the  attention  of  the 
court,  and,  after  full  consideration,  it  was  resolved,  that  they  be 
cancelled. 

(Signed)     "  J.  W.  Sutherland." 

The  name  of  Thomas  Meux  to  the  promissory  note  was  accord- 
ingly cancelled.  The  executors  sold  and  duly  transferred  the  twenty 
shares  to  a  purchaser.  Alfred  Turner  in  his  affidavit,  sworn  in  the 
Master's  office,  said  he  never  received  any  information,  either  from 
Mr.  Wray  or  the  directors,  respecting  the  500  shares;  and  Mr. 
Wray  in  his  examination  said,  "  I  was  manager  of  this  Bank  at  the 
latter  end  of  August,  1841.  The  late  Mr.  Meux  was  a  director  of 
the  said  Bank  from  its  projection.  I  received  a  letter  from  Mr. 
Turner,  dated  the  24th  February,  1842.  I  brought  it  under  the 
consideration  of  the  board  on  the  2nd  March,  1842 ;  they  directed 
me  to  reply  to  it,  and  *I  wrote  a  letter  on  that  day  to  Mr.  Turner.  L  *626  ] 
I  was  present  with  the  directors  on  the  24th  June,  1842,  and,  in 
pursuance  of  their  directions  on  that  day,  cancelled  Mr.  Meux's 
signature  to  his  promissory  note  dated  the  22nd  October,  1841,  for 
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Meux's      5,0002.    I  never  had  any  communication  with  Mr.  Meux's  executors 

EXc^b0BB'    as  to  the  note  on  the  50°  BhareB." 

The  following  in  substance  are  the  clauses  of  the  deed  of  settle- 
ment of  the  Company  which  are  material  to  be  stated.  Clause  2 
provided  that  "  shares  "  should  mean  shares  in  the  capital  for  the 
time  being.  Clause  3  provided,  that  the  capital  of  the  Company 
should  be  1,000,0002.  divided  into  20,000  shares  of  50/.  each,  and 
the  proprietor  of  each  share  should  bring  in  and  pay  to  the  Com- 
pany the  full  sum  of  50/.  in  respect  of  such  share  as  and  when  called 
upon  so  to  do  in  manner  thereinafter  provided,  the  sum  of  money 
previously  brought  in  or  paid  in  respect  of  the  same  share  being 
allowed  as  part  of  such  sum  of  50/.,  and  the  capital  for  the  time 
being  paid  and  brought  in  should  be  used  and  employed  in  the 
business  of  the  Company,  and  each  of  the  proprietors  should  be 
entitled  to  the  profits  and  liable  to  the  losses  of  the  Company  in 
proportion  to  his  shares.  Clause  4  provided,  that  the  shares  of  the 
Company  should  be  vested  in  the  court  of  directors,  who  should 
have  full  power  to  allot,  appropriate,  reserve  for,  or  dispose  of  the 
same  to  such  parties,  and  upon  such  terms  and  in  such  manner  as 
they  might  think  fit  Clause  5  provided,  that  the  court  of 
directors  should  cause  the  shares  in  the  Company  to  be  numbered, 
and  should  cause  all  such  additional  shares  (if  any)  as  should  be 
created  under  the  provision  therein  in  that  behalf  contained  to  be 
likewise  numbered,  and  should  cause  every  share  to  be  at  all  times 
T  *527  ]  distinguished  by  the  same  number  by  which  it  should  *have  been 
originally  distinguished,  notwithstanding  any  transfers  or  forfeitures 
which  might  have  been  made  or  taken  place  in  respect  thereof. 
Clause  10  provided,  that  the  management  of  the  Company  and  the 
business  and  concerns  thereof,  and  the  regulation,  investment,  and 
application  of  the  properties,  funds,  securities,  and  money  for  the 
time  being  belonging  to  the  Company,  and  the  regulation  and 
determination  of  the  modes  and  terms  of  carrying  on  and  transact- 
ing the  business  of  the  Company,  and  other  matters  and  things 
whatsoever  connected  with  or  relating  to  the  business  and  concerns 
of  the  Company,  should  be  solely  and  exclusively  vested  and  reposed 
in  the  court  of  directors,  except  as  therein  excepted  or  otherwise 
provided.  Clause  SO  provided  that  the  court  of  directors  might 
make  rules  for  the  disposition  of  the  properties,  funds,  and  secu- 
rities of  the  Company  as  they  should  think  expedient  and  proper. 
Clause  47  provided,  that  the  court  of  directors  might  alter,  vary,  or 
transpose  the  properties,  funds,  securities,  or  monies  of  or  belonging 
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to  the  Company  or  any  of  them,  or  any  part  thereof,  as  they  Mrux's 
should  think  fit,  and  might  make  and  give  such  orders  in  regard  case?116 
thereto,  and  also  for  the  sale  and  other  disposition  of  the  said  pro- 
perties, funds,  securities,  or  monies,  or  any  part  thereof,  as  to  the 
court  of  directors  should  seem  meet.  Clause  50  empowered  the 
directors  to  forfeit  shares  where  parties  should  not  have  paid  their 
calls.  Clause  88  provided,  that  except  where  therein  expressly 
provided,  the  person  in  whose  name  any  share  should  stand  in  the 
share  register  book  should  to  all  intents  and  purposes  be  deemed  at 
law  and  in  equity  the  absolute  and  beneficial  proprietor  of  such 
share,  and  the  Company  should  not  be  bound  or  affected  by  any 
notice  of  any  equitable  claim  thereto,  or  charge  thereon.  Clause  110 
provided  that  the  executor  of  any  proprietor  should  not  as  such 
be  a  proprietor  in  respect  of  such  shares,  but  he  *should  be  at  [  *528 1 
liberty  to  dispose  of  them ;  or  the  Company  might,  upon  an  executor 
giving  notice  and  complying  with  the  provisions  of  the  deed,  become 
the  proprietor  and  personally  chargeable.  Clause  114  provided 
that  any  executor  who  should  refuse,  after  three  months  notice,  to 
execute  the  deed,  should  be  liable  to  the  forfeiture  of  the  shares. 

Mr.  Daniel  and  Mr.  Roxburgh,  for  the  official  manager,  in 
support  of  the  appeal : 

According  to  the  authority  of  Stanhope's  case  (l),  T.  Meux,  if 
alive,  would  have  been  clearly  liable ;  that  being  so,  the  subsequent 
acts  between  the  executors  and  directors  cannot  affect  the  liability 
of  the  testator.  The  question  is  only  between  the  directors  and 
executors  in  their  representative  characters,  and  the  estoppel  can 
only  extend  to  that  which  is  personal.  Cockburn'*  case  (2)  is  dis- 
tinguishable in  this  respect,  that  there  the  liability  of  the  transferee 
was  completely  and  effectually  substituted  for  that  of  the  trans- 
feror. The  directors  had  no  power  whatever  under  the  provisions 
of  this  Company's  deed  to  extinguish  any  shares,  and  their  act  in 
cancelling  T.  Meux's  promissory  note,  and  the  credit  shares  agreed 
to  be  taken  by  him,  was  a  fraud  on  the  general  body  of  the  share- 
holders ;  and  so  also  was  the  answer  sent  by  the  secretary  by  the 
order  of  the  directors  to  the  executors ;  for  though  generally 
directors,  when  acting  within  the  scope  of  their  authority,  may  be 
regarded  as  the  agents  of  the  shareholders,  yet  where,  as  in  this 
case,  they  make  representations  which  show  a  fraudulent  intent  to 

(1)  84  R.  R.  309  (3  De  Q.  &  Sm.  (2)  87  R.  R.  342  (4  De  G.  &  Sm. 

198).  177). 
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Meux's      deceive,  they  cannot  be  regarded  as  the  agents  so  as  to  bind  the 
Case.        Company,  and  the  loss,  if  any,  must  fall  upon  those  who  have  been 
defrauded  by  such  misrepresentation  :  Burnes  v.  Pennell  (l). 

[  529  ]  Mr.  Bacon  and  Mr.  Busk,  for  the  executors,  in  support  of  the 

Vice-chancellor's  order : 

The  general  body  of  shareholders  must  be  taken  to  have  acquiesced 
in  the  representations  of  the  directors  as  to  the  interest  of  the 
testator  being  limited  to  twenty  shares,  and  the  books  of  the 
Company  clearly  show  that  there  was  a  valid  transfer  of  those 
shares,  and  that  there  was  no  liability  ultra. 

Mr.  Daniel,  in  reply. 

The  Lord  Chancellor: 

The  directors  were  not  in  point  of  fact  authorized  to  deal  with  the 
property  of  the  Company  in  the  way  in  which  they  assumed  to  do. 
The  3rd  clause  of  the  deed  requires  that  the  capital  of  the  Company 
shall  be  1,000,000*.,  divided  into  20,000  shares  of  50*.  each,  and  that 
the  proprietor  of  each  share  shall  bring  in  and  pay  to  the  Company 
the  full  sum  of  501.  in  respect  of  such  share,  as  and  when  called 
upon  so  to  do  in  manner  thereinafter  provided.  I  think  the  inten- 
tion therefore  was,  that  all  the  shares  should  be  actually  bond  fide 
subscribed  for  as  upon  money  payments,  no  doubt  depending  upon 
the  periods  when  the  directors  should  think  it  right  to  make  the 
calls.  The  4th  clause  may  be  considered  perhaps  as  giving  power 
to  the  directors  to  appropriate  or  reserve,  not  in  terms,  but  in 
substance,  for  themselves  and  their  friends,  the  whole  of  the  shares ; 
the  words  are  "  to  such  parties  and  upon  such  terms  as  they  shall 
think  fit,"  which  rather  looks  as  if  they  were  to  deal  with  third 
parties;  but  whoever  might  take  them,  the  shares  could  only  be 
taken  subject  to  a  general  liability  to  pay  for  them  as  a  money 
transaction,  although  the  payment  was  to  be  deferred  in  the  shape 
of  calls  till  wanted. 
[  530  ]  In  the  present  case  the  facts  are,  that  a  short  time  after  the 

formation  of  the  Company,  not  a  great  many  shares  having  been 
taken,  the  directors  (who  appear  to  have  been  persons  of  considera- 
tion in  the  money  market)  agreed  to  appropriate  among  themselves 
a  certain  amount  of  what  were  termed  credit  shares,  "  in  order  to 
extend  and  secure  the  basis  on  which  the  establishment  should  be 
(1)  81  E.  B.  244  (2  H.  L.  C.  497). 


Vta.  xcv.]         1852.     CH.    2  D.  M.  &  G.  530—531.  209 

placed,"  though,  as  I  understand  it,  they  certainly  very  much  Mkux's 
narrowed  it  by  confining  the  liability  to  advance  money  to  cash 
a  very  few,  namely,  to  the  directors  alone ;  but  whatever  might 
be  the  effect,  they  entered  into  an  engagement  that  they  would 
take  a  great  number  of  the  credit  shares;  one  director  was  to 
take  nearly  a  third  of  the  entire  capital,  and  the  other  directors 
were  to  take  various  quantities,  forming  in  the  aggregate  an 
enormous  sum,  and  a  very  large  proportion  of  the  entire  capital. 
The  way  in  which  this  was  carried  into  execution  was  not  by  allotting 
any  of  these  credit  shares,  for  there  is  no  trace  of  any  allotment 
in  the  books,  much  less  is  there  any  evidence  of  the  transfer  of  any 
such  shares ;  it  was  not  in  point  of  fact  a  real  transaction  as 
regarded  a  purchase  of  shares ;  what  they  meant  to  do  was,  to  enter 
into  an  engagement  between  themselves,  that  as  money  would  be 
required  to  sustain  the  concern,  they  would,  in  the  proportions  in 
which  they  had  subscribed,  make  the  advances  upon  what  were 
called  "  credit  shares,"  but  which  were  in  fact  credit  sales.  These 
shares  are  entered  in  the  books  as  10/.  shares ;  there  was,  however, 
no  creation  of  any  such  shares ;  but  supposing  them  to  have  been 
actually  existing,  there  is  no  evidence  to  show  that  any  one  of  these 
directors  was  entitled  to  any  specific  credit  shares. 

Up  to  the  death  of  Mr.  Meux,  dividends  were  paid  on  the  shares 
regularly  allotted,  but  no  dividend  was  ever  paid  on  these  credit 
shares ;  none  was  claimed,  no  calls  *were  made,  no  payment  of  [  ^531  3 
interest  was  ever  made  on  the  sums  for  which  the  directors  had 
given  their  promissory  notes.  Within  a  few  months  after  signing 
the  promissory  note,  and  long  before  it  became  due,  Mr.  Meux  died. 
He  was  at  that  time  a  real  owner,  as  a  director,  of  twenty  shares, 
and  those  shares  were  regularly  entered  in  a  separate  account  to  his 
credit ;  the  payments  upon  those  shares  were  regularly  given  credit 
for ;  he  had  received  dividends  upon  them ;  and  when  the  executors 
sold  them,  there  was  a  regular  transfer  of  them,  in  precisely  the 
same  way  as  any  other  shares  would  have  been  dealt  with  and 
transferred  by  any  individual  shareholder.  That  shows  therefore  a 
dealing  regularly  with  the  shares  which  were  created,  but  with 
respect  to  the  cancellation  of  the  credit  shares  which  were  neither 
created  nor  allotted,  my  opinion  is,  (though  I  am  not  called  on  to 
decide  the  point,)  that  that  was  not  a  regular  transaction  ;  it  never 
was  communicated  to  the  shareholders  generally. 

(Mr.  Daniel  interposed,  and  submitted  that  the  whole  proceedings 
b.b. — vol.  xcv.  14 
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Manx's       of  the  Company  had  been  on  the  assumption  that  those  shares  were 
X  Cab*  **    regularly  issued,  and  that  too  with  the  privity  of  the  general  body 
of  the  shareholders,  as  appeared  by  the  books  of  the  Company.) 

The  Lord  Chancellor  : 

No  evidence  has  been  presented  to  me  of  any  such  privity  on  the 
part  of  the  shareholders  ;  although  it  is  very  objectionable  to  intro- 
duce fresh  evidence  after  the  conclusion  of  the  argument,  yet  as  it 
is  alleged  that  there  are  facts  in  evidence  which  have  by  inadvertence 
not  been  brought  to  my  notice,  I  will  adjourn  the  further  considera- 
tion of  this  case  until  to-morrow,  to  enable  the  appellant's  counsel 
to  supply  the  omission. 

JvJy  8-  On  this  day  the  allegation  of  notice  being  unsupported  *by  the 

[  »532  ]  evidence,  his  Lordship,  after  having  given  his  judgment  in  Robin 
son's  Executor's  case(i),  proceeded:  There  is  this  difference  between 
the  present  case  and  the  one  I  have  just  decided,  namely,  that  in 
consequence  of  Mr.  Meux's  death  in  January,  1842,  he  does  not 
appear  to  have  been  credited  with  any  dividends.  In  the  February 
following,  his  executors  applied  to  the  directors  for  information  as 
to  the  extent  of  his  interest  in  the  Company;  that  was  the  first  step 
in  the  transaction,  which,  in  its  result,  the  appellant  now  seeks  to 
impeach.  It  is  to  be  observed,  as  an  extraordinary  circumstance, 
that  although  Mr.  Meux  was  a  man  of  business,  and  had  taken,  and 
made  himself  responsible  for,  500  credit  shares,  yet  that  there  does 
not  appear  to  have  been  any  entry  or  trace  of  any  item  respecting 
these  shares  in  any  of  his  private  books,  which  would  have  led  any 
one,  more  especially  those  with  whom  he  was  connected,  to  suppose 
he  had  entered  into  any  such  transaction. 

The  executors  having  applied,  naturally  enough,  to  the  directors, 
before  the  proof  of  the  will,  to  know  what  shares  Mr.  Meux  their 
testator  held,  and  whether  there  was  anything  due  to  or  from  him 
in  respect  of  any  such  shares,  the  secretary,  by  the  direction  of  the 
then  acting  directors,  wrote  a  letter  in  answer,  stating  that  Mr. 
Meux  held  twenty  shares  of  502.  each,  upon  which  102.  a  share  had 
been  paid.  It  was  argued,  that  this  answer  was  one  which  called 
upon  the  executors  to  inquire  further ;  but  I  think  it  called  for  no 
such  inquiry.  The  statement  was  one  on  which  the  most  prudent 
man  might  have  acted,  and  on  which  he  might  properly  have  relied. 
In  July,  1843,  the  executors  wrote  again  to  know  whether  any 
dividend  was  due  upon  these  twenty  shares.     It  then  appears  that 

(1)  Ante,  p.  199. 
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soon  afterwards  they  sold  and  transferred  the  twenty  shares ;  and       Meux's 
*they  believed,  and  had  a  right  to  believe,  that  they  had  no  longer        case. 
any  liability  or  interest  in  the  concern.     Seven  years  after  all  this       [  *533  ] 
has  taken  place,  an  attempt  is  made  to  place  these  executors  on 
the  list  as  contributories,  on  the  assumption  that  the  estate  of  their 
testator  Mr.  Meux  remained  liable  for  the  amount  of  the  500  credit 
shares. 

The  learned  Judge  in  the  Court  below  held  that  the  representa- 
tions of  the  directors  in  answer  to  the  inquiries  of  the  executors 
were  binding  upon  the  Company.  It  was  contended  before  me, 
that  the  directors  were  not  agents  of  the  Company,  or  as  such 
clothed  with  authority  to  make  any  misrepresentation,  and  that 
therefore  any  statement  by  them,  which  was  contrary  either  to  fact 
or  law,  would  not  be  a  statement  obligatory  on  the  general  body  of 
the  shareholders.  That,  however,  is  not  the  nature  of  this  case. 
Here  all  the  directors  had,  without  the  knowledge  of  their  share- 
holders, entered  into  an  irregular  transaction.  So  far  as  evidence 
has  been  laid  before  me,  at  the  time  when  the  first  application  was 
made  by  Mr.  Meux's  executors,  there  had  been  no  representation 
to  the  shareholders  at  large,  that  there  had  been  any  paid-up 
capital  realized  or  realizable  from  the  shares  so  improperly  taken 
by  the  directors.  It  remained  at  that  time  a  transaction  simply 
resting  upon  the  promissory  notes  which  had  been  signed  by  the 
directors,  and  upon  the  agreement  between  themselves ;  and  in  this 
stage  it  is  material  again  to  observe,  that  it  never  was  a  concluded 
transaction,  and  that  there  never  were  any  shares  issued  and 
marked  as  they  ought  to  have  been  according  to  the  provisions  of 
the  deed,  and  that  consequently  there  never  were  any  particular 
shares  which  could  have  been  considered  as  belonging  specifically 
to  any  particular  director.  In  this  state  of  things  the  directors 
who  had  entered  into  this  irregular  transaction,  (Mr.  Meux,  who 
was  also  implicated,  being  dead),  *are  the  very  body  who  can-  [*534j 
celled  that  transaction  so  far  as  related  to  the  estate  or  interest  of 
Mr.  Meux.  Never  having  been  communicated  to  the  shareholders, 
it  was  an  improper  transaction,  but  up  to  that  period  no  benefit 
had  been  derived  from  it,  and  no  damage  had  been  sustained  by 
reason  of  it.  Under  these  circumstances  I  should  have  great 
difficulty  in  saying  that  the  surviving  directors  had  not  the  power 
to  rescind  that  which  never  had  become  a  concluded  transaction 
nor  been  represented  to  the  shareholders  at  large  as  a  transaction 
binding  upon  Mr.  Meux. 

14—3 
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That  is  one  view  of  the  matter  ;  but  it  must  be  remembered  that 
Mr.  Meux's  executors  were  persons  who  had  to  administer  his  assets. 
It  was  suggested  that  I  might  make  such  a  declaration  as  would 
prevent  the  executors  from  sustaining  damage ;  but  that  will  not 
meet  the  justice  of  the  case.  The  assets  have  been  administered : 
I  must  look  to  the  time  at  which  this  claim  is  brought ;  had  it 
been  asserted  immediately  after  the  occurrence  of  the  transaction, 
I  might  have  held  that  the  executors  could  not  be  released,  but  it 
so  happens  that  the  claim  is  brought  upwards  of  seven  years  after 
they  have  been  released  and  the  assets  distributed;  such  a  period 
of  time  having  elapsed,  it  is  impossible  for  me  to  enter  into  an 
inquiry  of  what  has  become  of  those  assets,  and  to  trace  them 
through  the  different  persons  who  may  have  enjoyed  the  benefit  of 
the  release.  Such  an  inquiry  might  bring  ruin  upon  many  persons, 
to  say  nothing  of  the  endless  litigation  which  would  inevitably 
arise  in  order  to  give  to  the  general  body  of  the  shareholders  of 
this  Company  a  benefit  to  which,  in  my  opinion,  they  are  not 
entitled. 

The  shareholders  would,  without  doubt,  have  repudiated  the 
[  *535  ]  transaction  if  it  had  originally  come  before  *them.  I  have  given 
them,  in  the  case  I  have  just  decided  (i),  the  benefit  of  a  contribu- 
tion from  the  estate  of  Robinson,  one  of  those  directors  who  had 
continued  their  liability,  and  who  had  represented  themselves,  and 
been  regarded  by  the  general  body  of  shareholders,  as  persons  who 
had  paid  up  their  capital  upon  these  credit  shares  ;  but  the  present 
case  is  totally  different.  Those  directors,  who  were  acting,  I  may 
say,  both  for  and  against  the  general  body  of  shareholders  in  the 
beginning  of  this  transaction,  continued  acting  in  the  same  double 
character;  and  having  by  the  cancellation  of  Mr.  Meux's  signature 
to  the  promissory  note  rescinded  that  transaction,  and  having  made 
the  representations  to  his  executors  to  the  effect  which  it  is  in 
evidence  they  did  make,  I  am  clearly  of  opinion  that  the  executors 
were  released. 

This  is  a  case,  no  doubt,  which  tries  the  doctrine  of  law  and 
equity  very  strongly,  because  Mr.  Meux  himself  was  an. original 
wrong  doer,  and  this  release  is  to  be  obtained  for  the  benefit,  of  his 
assets.  But  it  cannot  be  endured  that  any  body  of  shareholders 
shall  be  at  liberty  to  say  that  their  directors  are  to  make  a  repre- 
sentation upon  the  faith  of  which  parties  are  to  act  and  distribute 
assets,  and  that  the  general  body  are  not  to  be  bound  by  those 

(1)  Ante,  p.  199. 
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representations.  It  would  require  a  very  strong  case  to  induce  me 
to  release  the  general  bod}'  from  the  effect  of  representations  of 
directors,  though  improperly  made,  but  which  led  to  the  distribu- 
tion of  assets.  In  answer  to  those  seeking  to  recal  the  assets  so 
distributed,  I  should  be  more  disposed  to  hold  that  the  directors 
who  had  made  the  misrepresentations  should  be  personally  liable 
to  the  general  body  for  any  losses  sustained  by  reason  of  such 
misrepresentation,  than  to  visit  upon  legatees  the  consequences  of 
those  misrepresentations. 

I  think,  for  the  reasons  I  have  stated,  that  the  general  body  of 
the  shareholders  in  this  Company  is  bouud  by  the  representations 
of  its  directors,  which  representations  were  founded  upon  and 
perfectly  consistent  with  the  act  of  the  directors  in  cancelling  the 
promissory  note;  and  taking  their  act  in  connection  with  their 
representations,  I  am  of  opinion  that  the  executors  of  Mr.  Meux 
were  properly  discharged  from  all  liability,  and  that  consequently 
the  decision  of  the  Court  below  must  be  affirmed. 


Medx's 

executors* 

Case. 


[636] 


LAKE  v.   CUItRIE(l). 

(2  D.  M.  &  G.  536—550 ;  S.  C.  16  Jur.  1027.) 

Estates  A.  and  B.  were  so  settled  that  the  testator  had  no  power  to  deal 
with  A.,  but  had  a  general  power  of  appointment  over  B.  By  his  will,  made 
after  the  Wills  Act,  1837  (1  Vict.  c.  26),  he  referred  to  the  settlement  and  con- 
firmed it,  and  then  reciting  that  he  had  considerable  freehold  estates  and 
might  become  possessed  of  more  he  devised  all  his  real  estates  of  which  he 
might  die  possessed  to  certain  persons  as  trustees  for  purposes  totally 
different  from  those  of  the  settlement :  he  had  not  at  the  date  of  his  will 
or  his  death  any  other  estates  besides  A.  and  B. :  Held,  that  the  testator 
must  be  taken  to  have  kuown  that  he  had  a  power  of  appointment  over 
estate  B.,  that  the  confirmation  of  the  settlement  operated  only  upon  the 
estate  A.,  and  that  the  devise  was  a  good  execution  of  the  power. 

Observations  on  the  operation  of  the  Wills  Act,  1837,  on  devises  in 
execution  of  powers. 

This  case,  which  was  an  appeal  from  a  decision  of  the  Master 
of  the  Bolls,  came  on  to  be  argued  by  one  counsel  on  each  side, 
before  the  full  Court  of  Appeal. 

The  bill  in  the  suit  was  filed  by  Gerard  Warwick  Lake,  George 
Augustus  Frederick  Lake,  Warwick  Adrian  Lake,  and  Augusta 
Frances  Lake,  all  infants  under  the  age  of  twenty-one  years,  by 
Sarah  O'Hara  their  grandmother  and  next  friend,  against  James 
Currie  and  Henry  Towgood ;  and  by  the  decree  made  on  the  hearing 
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Lake        of  the  cause  by  the  Vice-Chancellor  of  England,  on  the  28rd 

Currie.  February,  1849,  it  was  declared  that  the  trusts  of  a  certain  inden- 
ture hereafter  mentioned,  dated  the  10th  August,  1841,  ought  to 

[  *637  ]  i)6  performed  and  carried  into  *execution,  and  it  was  referred  to 
the  Master  to  inquire,  among  other  things,  whether  the  Right 
Honourable  Warwick,  Viscount  Lake,  in  the  pleadings  named  had 
made  any  and  what  appointment  of  the  estate  and  premises 
mentioned  in  the  first  and  second  schedules  to  the  indenture  of 
the  10th  August,  1841. 

The  Master,  by  his  report,  made  in  pursuance  of  the  decree  and 
dated  the  81st  January,  1851,  found,  among  other  things,  that  by 
the  indenture  of  the  10th  August,  1841,  made  between  the  said 
Warwick,  Viscount  Lake,  of  the  one  part,  and  the  defendants  of  the 
other  part,  the  said  Warwick,  Viscount  Lake,  for  the  considerations 
therein  mentioned,  granted  released  and  confirmed,  subject  to 
a  mortgage  term  of  five  hundred  years  previously  created  by  an 
indenture  of  the  5th  July,  1882,  unto  the  said  defendants  and  their 
heirs,  certain  freehold  hereditaments  in  Aston  Clinton  in  the 
county  of  Bucks  therein  particularly  mentioned,  to  the  use  of  him- 
self for  life,  and  after  his  decease  to  the  use  of  the  defendants  their 
heirs  and  assigns  in  trust  for  Gerard  Warwick  Lake  the  plaintiff  in 
the  suit  his  heirs  and  assigns  for  ever,  but  in  case  the  said  plaintiff 
should  die  under  twenty-one  years  of  age  then  upon  the  trusts 
therein  mentioned,  with  an  ultimate  reversion  in  fee  to  the  said 
Warwick,  Viscount  Lake:  and  it  was  thereby  further  witnessed, 
that  the  said  Warwick,  Viscount  Lake,  did  grant  release  and  confirm 
unto  the  said  trustees  all  and  singular  the  freehold  messuages  lands 
tenements  and  hereditaments  situate  lying  and  being  in  the  counties 
of  Bucks  and  Herts  respectively  and  particularly  mentioned  and 
described  in  the  first  and  second  schedules  annexed  to  the  inden- 
ture, and  all  the  estate  of  the  said  Warwick,  Viscount  Lake,  therein 
at  law  or  in  equity,  to  hold  the  said  hereditaments  mentioned  in 
the  first  and  second  schedules  with  their  appurtenances,  subject  to 

[  *538  ]  certain  annuities  charged  thereon  *by  the  will  of  Edward  Barker 
deceased  and  subject  also  to  a  term  of  one  thousand  years  created 
by  a  previous  indenture  of  the  4th  July,  1889,  to  the  use  of  the  said 
Warwick,  Viscount  Lake,  and  his  assigns  during  his  life  without 
impeachment  of  waste  for  his  and  their  own  use  and  benefit  and 
with  the  powers  thereinafter  expressed  contained  or  referred  to,  and 
from  and  immediately  after  the  decease  of  the  said  Warwick,  Viscount 
Lake,  to  the  use  of  the  defendants  their  heirs  and  assigns  for  ever 
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upon  trust  for  such  person  or  persons  for  such  interest  or  interests  Lakk 
and  generally  in  such  manner  as  the  said  Warwick,  Viscount  Lake,  cdrrib. 
should  by  his  last  will  and  testament  in  writing  or  any  codicil  or 
codicils  thereto  to  be  respectively  executed  and  attested  in  the  . 
manner  prescribed  by  the  statute  for  the  amendment  of  the  laws 
with  respect  to  wills  direct  or  appoint,  but  in  case  no  such  direction 
or  appointment  should  be  made  or  being  made  the  same  should  be 
a  partial  or  incomplete  direction  or  appointment  or  in  case  any 
appointment  should  be  made  in  favour  of  any  person  or  persons  for 
any  interest  or  interests  determinable  or  defeasible  upon  events 
which  must  happen  within  the  period  allowed  by  law  for  the  taking 
effect  of  a  future  or  executory  gift  or  gifts  over  upon  a  contingency, 
then  and  in  such  cases  respectively  and  subject  to  the  appointment, 
if  any,  upon  trust  in  the  discretion  and  of  the  proper  authority  of 
the  said  trustees  to  sell  the  same  premises  and  to  invest  the 
proceeds  in  the  public  stocks  or  funds  or  upon  Government  or  real 
securities,  and  subject  to  the  trust  aforesaid  upon  trust  for  the 
plaintiffs  in  the  present  suit  in  equal  shares  as  tenants  in  common 
their  respective  executors  administrators  and  assigns  with  benefit 
of  survivorship  between  or  among  them  in  certain  events  therein 
mentioned,  and  if  none  of  them  should  attain  the  age  of  twenty-one 
years  or  be  married,  in  trust  for  the  said  Warwick,  Viscount  Lake,  his 
executors  administrators  *and  assigns,  provided  always  that  it  should  [  *539  ] 
be  lawful  for  the  said  Warwick,  Viscount  Lake,  at  any  time  or  times 
during  his  life  by  any  deed  or  deeds  to  revoke  and  make  void  all  or 
any  of  the  uses  trusts  intents  purposes  powers  provisoes  and  declara- 
tions thereinbefore  expressed  and  contained  concerning  all  or  any  part 
or  parts  of  the  said  trust  estate  monies  funds  and  premises  which 
should  be  subject  to  the  subsisting  trusts  of  the  now  stating  inden- 
ture, and  by  the  same  or  any  other  deed  or  deeds  to  appoint  declare  or 
create  any  new  or  other  uses  trusts  intents  and  purposes  powers  pro- 
visions and  declarations  concerning  the  trust  premises  to  which  such 
revocation  should  extend  as  to  the  said  Warwick,  Viscount  Lake,  should 
seem  expedient  notwithstanding  anything  thereinbefore  contained. 

And  the  Master  found  two  deeds,  dated  respectively  the  18th 
July,  1842,  and  the  1st  July,  1844,  executed  by  the  said  Warwick, 
Viscount  Lake,  for  the  purpose  of  creating  mortgages  in  fee  of  the 
estate  and  premises  mentioned  in  the  first  and  second  schedules  to 
the  last  indenture  as  a  security  for  the  repayment  to  H.  Binney  of 
two  several  sums  of  8,5001.  and  1,500/.,  with  interest  at  52.  per  cent., 
subject  to  reductions  to  41.  10*.  per  cent. 
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Lake  And  the  Master  found  that  the  said  Warwick,  Viscount  Lake, 

CuRRiB.  made  his  will,  bearing  date  the  5th  August,  1848,  whereof  he 
appointed  Elizabeth  Lake,  of  Cambridge  Street  Edgware  Road 
•  gentlewoman,  and  her  brother  John  O'Hara  executors  and  trustees ; 
and  thereby,  after  making  sundry  specific  and  pecuniary  bequests, 
and  reciting  that  he  had  by  a  certain  indenture,  being  dated  and 
executed  some  time  in  or  about  the  year  1841,  declared  certain  trusts 
or  otherwise  had  made  certain  provisions  for  the  benefit  of  the  said 

[  '540  ]  Elizabeth  Lake  and  also  of  Gerard  Warwick  Lake,  George  *Augustus 
Frederick  Lake,  Augusta  Frances  Lake,  and  Warwick  Adrian  Lake, 
the  children  or  reputed  children  of  the  said  Elizabeth  Lake,  the 
said  testator  did  thereby  in  every  respect  confirm  the  said  indenture 
and  the  conveyance  and  assurance  thereby  made,  and  the  trusts 
thereby  declared,  and  the  other  provisions  thereby  made:  and 
reciting  that  he  was  seised  and  possessed  of  considerable  freehold 
copyhold  and  leasehold  estate,  and  of  other  real  and  personal 
estate  and  effects,  and  might  become  seised  and  possessed  of  more, 
he  proceeded  to  declare  his  will  in  the  following  words,  (that  is  to 
say) :  "  Now  I  devise  and  bequeath  unto  the  said  Elizabeth  Lake 
and  John  O'Hara,  all  my  freehold  copyhold  and  leasehold  estates 
and  funded  property  and  all  other  real  and  personal  estate  and 
effects  whatsoever  and  wheresoever  of  which  I  may  be  seised  or 
possessed  at  the  time  of  my  death  and  not  hereinbefore  bequeathed, 
to  hold  the  same  unto  and  to  the  use  of  the-  said  Elizabeth  Lake 
and  John  O'Hara  their  heirs  executors  administrators  and  assigns, 
according  to  the  several  natures  and  tenures  thereof,  upon  trust  to 
be  possessed  of  such  parts  thereof  as  shall  consist  of  ready  money 
upon  the  trusts  hereinafter  mentioned,  and  to  collect  and  get  in 
such  parts  thereof  as  may  consist  of  money  owing  to  me  at  the  time 
of  my  decease :  and  as  to  the  rest  and  residue  of  my  said  freehold 
copyhold  and  leasehold  and  other  real  and  personal  estate  and 
effects  other  than  monies  invested  in  the  public  stocks  or  funds  or 
other  Government  securities  of  Great  Britain  of  which  I  may  be 
possessed  at  my  decease,  upon  trust  that  the  said  Elizabeth  Lake 
and  John  O'Hara  or  the  survivor  of  them  her  or  his  heirs  executors 
or  administrators  or  their  or  her  or  his  assigns,  do  and  shall  execute 
all  such  conveyances  and  assurances  and  do  or  cause  to  be  done  all 
such  acts  and  things  as  may  be  necessary  or  expedient  for  the 
purpose  of  giving  full  and  complete  effect  in  all  things  to  the  trusts 

[  *54i  ]  in  the  said  indenture  expressed  or  declared  and  *to  the  other 
provisions  thereby  made,  and  subject  thereto  "  [upon  trust  to  sell 
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and  dispose  of  the  same  residue  of  the  said  freehold  copyhold  and  Lake 
leasehold  and  other  real  and  personal  estate  and  effects  as  therein  cvbbie. 
mentioned  and  to  stand  possessed  of  the  net  proceeds  of  the  money 
to  arise  from  such  sale  or  sales,  upon  trust  to  pay  thereout  all 
pecuniary  legacies  which  he  might  give  by  any  codicil  and  to 
invest  the  residue  thereof  and  to  hold  the  same  upon  trust  for  such 
of  them  the  said  G.  W.  Lake,  G.  A.  F.  Lake,  A.  P.  Lake,  and 
W.  A.  Lake,  as  should  attain  the  age  of  twenty-five  years,  as  joint 
tenants ;  and  the  testator  appointed  the  said  Elizabeth  Lake  during 
her  life,  and  after  her  decease  the  said  John  O'Hara  or  other  the 
trustees  or  trustee  for  the  time  being  of  his  will,  guardian  and 
guardians  of  the  said  G.  W.  Lake,  G.  A.  F.  Lake,  A.  F.  Lake,  and 
W.  A.  Lake.]  * 

And  the  Master  found  that  the  said  Warwick,  Viscount  Lake,  made  [  6*2  ] 
two  codicils  to  his  said  will,  bearing  date  respectively  the  24th  day 
of  June,  1848,  one  of  which  was  in  the  words  and  figures  following, 
that  is  to  say,  "  I  bequeath  to  each  of  my  daughters  Isabella  and 
Elizabeth  *Lake  now  in  Scotland  2,000f.  and — :  "  and  the  other  [  •54s  ] 
was  in  the  words  and  figures  following,  that  is  to  say, — "  I  request 
to  be  paid  the  sum  of  100Z.  per  annum,  in  half  yearly  payments,  for 
the  term  of  her  natural  life." 

And  the  Master  found  that  the  said  will  and  codicils  respectively 
[were  duly  executed  by  the  testator ;  and  that  he  died  on  or  about 
the  24th  June,  1848 ;  and  that  he]  was  not  at  the  time  of  his  death 
seised  or  possessed  of  any  freehold  or  copyhold  estate  other  than 
and  except  the  freehold  estate  mentioned  and  comprised  in  the 
said  indenture  bearing  date  the  10th  August,  1841,  and  was  not  at 
the  time  of  his  decease  possessed  of  any  leasehold  estate  except 
a  leasehold  messuage  at  Kensington  in  the  county  of  Middlesex, 
held  under  an  indenture  of  lease  bearing  date  the  1st  July,  1815, 
for  the  residue  of  a  term  of  ninety-nine  years  computed  from  the 
25th  March,  1815. 

Upon  consideration  of  all  the  matters  hereinbefore  set  forth,  the 
Master  found  that  the  Right  Honourable  Warwick,  Viscount  Lake, 
did  make  an  appointment  of  the  estate  and  premises  mentioned  in 
the  first  and  second  schedules  to  the  indenture  of  the  10th  August, 
1841,  by  the  indentures  of  the  18th  July,  1842,  and  the  1st  July, 
1844 ;  and  that  the  said  Warwick,  Viscount  Lake,  did  not  make  any 
other  appointment  of  the  estate  *and  premises  mentioned  in  the  [  *6«  J 
first  and  second  schedules  to  the  indenture  of  the  10th  August, 
1841. 
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Lake  To  this  report  the  defendant  James  Currie,  on  the  31st  March, 

Currie.  1851,  filed  an  exception  [on  the  ground  that]  by  the  operation  of 
the  will  or  appointment  and  of  the  codicil  of  the  24th  June,  1848, 
the  legacies  of  2,0001.  by  such  codicil  bequeathed  to  each  of  his 
daughters,  the  Honourable  Isabella  Lake  and  the  Honourable 
Elizabeth  Lake,  became  and  were  chargeable  and  raiseable  upon 
from  and  out  of  the  said  last  mentioned  real  estates ;  and  that  to 
that  extent  the  will  and  codicil  or  the  codicil  operated  as  an 
appointment  of  the  said  estates. 
[  545  ]  This  exception  came  on  before  the  Master  of  the  Bolls  on  the 

12th  April,  1852,  and  on  the  24th  April,  1852,  his  Honour  overruled 
the  same  ;  and  from  this  decision  the  defendant  James  Currie  now 
appealed. 

Mr.  Holt,  with  whom  was  Mr.  Campbell,  for  the  appeal,  [referred 
to  and  distinguished  the  case  of  Cole  v.  Scott  (i),  to  which  reference 
had  been  made  as  an  authority  by  the  Master  of  the  Rolls]. 

Sir  W.  Page  Wood,  with  whom  was  Mr.  Chapman  Barber, 
supported  the  decision  appealed  from.    *    *    * 

[  546  ]  Mr.  Bolt  replied. 

He  contended  that  the  rule  under  the  old  law  was  in  favour  of 
[  *547  ]  the  appellant,  and  that  the  new  law  clearly  *threw  on  the  respon- 
dents the  onus  of  proof  that  the  testator  did  not  intend  to  exercise 
the  power ;  that  the  testator  must  be  taken  to  have  known  that  he 
had  a  power  of  some  kind  or  other  over  the  property ;  and  that 
looking  at  the  nature  of  the  reversion  in  the  Aston  Clinton  estate, 
it  was  impossible  to  suppose  that  he  contemplated  dealing  with 
that  by  the  disposition  in  question. 

The  Lord  Chancellor: 

The  question  which  arises  on  this  appeal  is,  whether  the  will  and 
codicil  of  the  late  Lord  Lake  operate  or  not  as  an  execution  of  the 
power  reserved  by  the  settlement  of  the  10th  August,  1841.  Before 
referring  to  the  facts  of  this  particular  case,  I  will  state  generally 
what  I  consider  the  law  to  be  as  applicable  to  cases  of  this  kind, 
where,  if  there  is  an  appointment  at  all,  it  is  an  appointment 
without  express  reference  to  the  power.  It  is  clearly  settled  that 
a  general  devise  or  bequest  will  not,  independently  of  the  late 

(1)  84  R.  B.  141  (1  Mac.  &  G.  518). 
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statute,  operate  as  an  execution  of  a  power ;  but  it  is  also  settled  Lake 
that  where  a  testator  disposes  of  real  estate,  not  having  any  other  ccbrie 
than  what  is  subject  to  the  power,  he  is  in  such  case  to  be  taken  as 
dealing  with  that  estate,  and  that  as  to  both  realty  and  personalty, 
if  the  Court  is  satisfied  by  the  manner  in  which  the  particular 
property  is  referred  to  that  the  testator  intended  to  deal  with  that 
property,  the  disposition  will  be  a  valid  execution  of  the  power. 
The  cases  have  gone  upon  very  fine  distinctions,  but  the  general 
rule  is  clear. 

It  is  said,  however,  that  the  late  statute,  which  makes  a  general 
disposition  operate  as  an  execution  of  a  power  and  makes  also  the 
will  take  effect  as  from  the  death  of  the  testator,  has  altered  the  law 
in  this  respect.  It  is  argued  that  as  before  the  statute  a  general 
bequeBt  of  persbnalty  could  not  operate  as  an  execution  of  a  power, 
♦because  it  would  not  be  any  expression  of  intention  on  the  part  of  [  *548 1 
a  testator  who,  although  at  the  date  of  his  will  he  might  have  no 
other  property  than  that  affected  by  the  power,  would,  yet  know 
that  the  bequest  would  operate  on  whatever  he  might  have  at  his 
death,  so  now,  since  real  estate  held  by  the  testator  at  his  death 
will  pass  by  his  will,  the  same  rule  must  apply  generally,  and 
a  disposition  of  realty  will  not  operate  as  an  execution  of  a  power 
even  where  the  testator  has  no  other  at  the  date  of  his  will,  because 
he  may  at  his  death  have  property  which  will  be  affected  by  the 
devise.  The  statute,  however,  so  far  from  operating  in  this  way, 
gives  greater  extent  to  the  intention  of  testators,  and  provides  as  to 
general  powers  of  appointment  that  they  shall  be  deemed  well 
executed  by  a  devise,  unless  a  contrary  intention  appears  by  the  will. 
The  intention  was  to  extend  and  not  to  narrow  the  operation  of 
devises,  and  therefore  to  hold  that  cases  which  before  the  statute 
would  have  been  an  execution  are  not  so  now  would  be  contrary  to 
the  whole  scope  of  the  Act ;  and  if  the  new  law  is  to  operate  at  all 
it  must  be  in  favour  of  the  appointment.  It  is  now  absolutely 
necessary  to  show  a  contrary  intention  to  exclude  the  execution  of 
the  power,  while  under  the  old  law  it  was  needful  to  show  the 
intention  to  exercise  the  power ;  the  case  is  therefore  stronger  in 
favour  of  the  appointees  under  the  new  than  under  the  old  law. 

Bearing  this  state  of  the  law  in  mind,  the  facts  of  the  present 
case  are  these :  Lord  Lake  having  two  estates,  the  Aston  Clinton 
and  another  estate,  executed  the  settlement  of  the  10th  August, 
1841,  by  which  he  conveyed  the  former  to  himself  for  life,  with 
remainder  to  his  son  in  fee,  with  an  ultimate  reversion  to  himself 
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Lake  in  fee:  this  was  an  estate  therefore  which  the  settlor  would  not 
Corbie.  calculate  on  falling  in,  and  there  is  *no  power  of  appointment. 
T  *549  ]  Then  the  other  estate  was  settled  in  trust,  first  for  himself  for  life, 
then  as  he  should  appoint,  and  in  default  of  appointment  to  sell 
out  and  out,  and  to  pay  the  money  arising  from  the  sale  to  his 
daughters  equally,  with  an  ultimate  trust  for  himself  in  certain 
events  specified.  Thus  the  Aston  Clinton  estate  was  settled 
absolutely,  but  the  other  estate  was  left  so  that  it  would  not  go  to 
the  daughters  unless  the  settlor  abstained  from  dealing  with  it 
In  this  view  of  the  case,  and  bearing  in  mind  the  difference  of  these 
two  settlements,  there  is  little  difficulty  in  ascertaining  what  the 
testator  meant  to  do  by  his  will.  What  would  he  be  likely  to  do  ? 
Dealing  with  the  whole  of  his  property  and  wishing  to  provide  for 
his  children,  knowing  also  that  the  Aston  Clinton  estate  would  go 
to  his  son,  he  simply  confirmed  that  disposition.  As  to  the  other 
estate  he  knew  also  that  he  had  a  power  of  disposition,  for  it  must 
be  borne  in  mind  that  he  refers  by  his  will  to  the  settlement,  and 
it  is  clear  that  by  so  doing  he  must  be  taken  as  knowing  if  not  the 
exact  terms  yet  at  least  the  general  effect  of  that  settlement,  and 
to  have  known  also  that  the  Aston  Clinton  estate  was  so  settled 
that  he  could  not  disturb  it,  while  over  the  other  estate  he  had 
a  power  of  appointment. 

His  Lordship  here  referred  to  the  will,  and  to  the  recital  and 
confirmation  of  the  settlement,  remarking  that  the  meaning  of  the 
confirmation  must  be  that  the  testator  intended  in  no  respect  by 
his  will  to  disturb  the  provisions  of  the  settlement,  and  that  the 
Court  would  be  warranted  in  confining  the  confirmation  to  that 
part  of  the  property  which  was  settled  absolutely. 

His  Lordship  then  read  the  next  recital  in  the  will,  namely,  that 
the  testator  was  seised  and  possessed  of  considerable  freehold 
[  *550  ]  copyhold  and  leasehold  estate  and  of  *other  real  and  personal 
estate  and  effects  and  might  become  seised  and  possessed  of  more, — 
and  after  repeating  the  remark  made  in  the  course  of  the  argument 
in  reference  to  the  use  of  the  term  "  copyholds,"  observed  that  the 
testator  having  then  no  other  real  estate  but  what  was  in  the  settle- 
ment clearly  distinguished  between  other  estates  he  then  had  and 
other  estates  he  might  subsequently  acquire,  and  that  he  was 
perfectly  correct  in  saying  that  he  then  had  other  estates,  if  the 
confirmation  of  the  provisions  of  the  settlement  was  limited  to  the 
disposition  of  the  Aston  Clinton  estate.  His  Lordship  then  said  : 
If  I  find  estates  A*  and  6.  settled  as  in  this  case,  and  if  a  testator 
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has  power  to  disturb  the  settlement  only  as  to  B.,  and  I  find  him 
by  will  confirming  the  settlement  and  then  devising  the  estates, 
what  mast  be  the  effect  to  be  given  under  such  circumstances  to 
the  disposition  :  it  must  be  to  make  the  confirmation  apply  to  the 
estate  the  settlement  of  which  could  not  be  disturbed,  and  to  give 
effect  to  the  devise  as  to  that  estate  of  which  the  testator  had  power 
to  dispose.  In  this  way  effect  may  be  here  given  to  every  word  in 
the  will,  and  I  construe  the  will  and  codicil  just  as  if  strangers  only 
were  the  subjects  of  them. 

His  Lordship  after  commenting  on  other  parts  of  the  will,  and 
showing  that  they  were  entirely  consistent  wilh  the  view  of  the 
case  above  taken,  added, — With  all  respect  for  the  learned  Judge 
from  whom  this  is  an  appeal,  I  entertain  no  doubt  upon  the  case. 
I  think  the  exception  should  have  been  allowed,  and  that  there 
must  be  a  decree  that  the  will  and  codicil  were  a  valid  execution  of 
the  power  of  appointment  over  the  estates  in  the  trustees.  The 
Lords  Justices  concur  in  the  judgment  I  have  given.  The  costs  will 
come  out  of  the  estate. 


Lake 

v. 

CURBIE. 


SHEFFIELD  v.  The  EARL  of  COVENTRY  (l). 

(2  D.  M.  &  G.  551—562 ;  S.  0.  22  L.  J.  Ch.  498 ;  17;Jur.  289 ;    1  W.  R.  58 ;  20 

L.T.O.  S.193.) 

A  testator  by  his  will  directed  his  trustees  to  purchase  a  sum  of  Bank 
An  unities,  upon  trust  to  pay  the  dividends  to  his  son  John  for  life  with  a 
proviso  against  alienation,  and  he  then  provided  that  in  case  his  said  son 
should  marry  with  the  consent  of  his  trustees,  the  Annuities  should  subject 
to  the  life  interest  of  his  son  be  settled  for  the  benefit  of  any  woman  with 
whom  his  son  should  intermarry  and  the  issue  of  such  marriage  in  such 
manner  as  should  be  agreed  upon  with  the  concurrence  of  his  trustees,  and 
subject  to  the  trusts  to  be  declared  in  any  settlement  to  be  made  on  the 
marriage  of  his  son  or  in  case  none  should  be  declared  then  the  Annuities 
should  go  as  his  son  should  by  will  appoint,  and  the  testator  also  provided 
that  in  case  his  son  should  die  unmarried  or  having  been  married  without 
leaving  issue  and  without  having  exercised  the  power  of  appointment 
thereby  given  to  him  then  a  moiety  of  the  Annuities  should  go  to  persons 
named  in  the  will:  the  son  died  without  ever  having  been  married,  and 
having  by  his  will  appointed  a  portion  of  the  Annuities  to  two  of  his 
brothers :  Held,  sustaining  this  appointment,  that  in  the  events  which  had 
happened  the  son  had  a  power  of  appointment  over  the  Annuities. 

This  was  an  appeal  by  the  Honourable  Thomas  Henry  Coventry 
and  the  Honourable  William  James  Coventry,  two  of  the  defendants 
in  the  suit  which  was  instituted  for  the  administration  of  the  estate 
of  George,  Earl  of  Coventry,  who  died  on  the  26th  March,  1881 
from  an  order  of  the  Master  of  the  Bolls,  dated  the  2nd  August, 
(1)  See  DouUy  v.  Laver,  89  £.  B.  712  (14  Jur.  188). 
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1852,  made  on  a  petition  presented  in  the  cause  by  the  plaintiffs 
and  the  present  appellants.  The  following  are  the  circumstances 
under  which  the  question  now  brought  on  for  decision  arose. 

George,  Earl  of  Coventry,  made  his  will,  bearing  date  the  8th 
July,  1818,  whereby,  after  reciting  among  other  things  the  reason 
for  making  his  son  John's  portion  larger  than  that  of  the  other 
younger  children,  he  gave  and  bequeathed  the  general  residue  of 
his  personal  estate  and  effects  to  the  plaintiffs,  Sir  Robert  Sheffield 
and  Henry  Fitches  Boyce,  their  executors  administrators  and 
assigns,  upon  trust  to  appropriate  so  much  thereof  as  should  be 
requisite  for  that  purpose  in  the  purchase  of  20,0002.  4J.  per  cent. 
Bank  Annuities,  in  trust  for  his  daughters  Lady  Barbara  Coventry 
and  Lady  Sophia  Gresley  respectively  and  their  respective  issue  in 
manner  therein  mentioned ;  *and  upon  further  trust,  after  the 
application  of  part  thereof  as  thereinbefore  directed,  to  appropriate 
and  set  apart  so  much  thereof  as  would  be  sufficient  to  purchase 
the  further  sum  of  20,000/.  41.  per  cent.  Bank  Annuities,  and  stand 
and  be  possessed  of  and  interested  in  the  same  Bank  Annuities 
when  so  purchased  as  aforesaid,  and  receive  the  dividends  interest 
and  annual  produce  thereof,  and  pay  apply  and  dispose  of  the  same 
during  the  life  of  his  son  John  Coventry  to  such  person  or  persons 
and  for  such  intents  and  purposes  and  in  such  manner  as  his  said 
son  should  from  time  to  time  by  any  draft  note  order  or  writing 
signed  by  him,  but  not  by  way  of  anticipation,  direct  and 
appoint,  and  in  default  of  or  subject  to  any  such  direction  or 
appointment  pay  such  interest  dividends  and  annual  produce  into 
the  proper  hands  of  his  said  son  for  his  sole  use  and  benefit  during 
his  lifetime  subject  to  the  proviso  next  thereinafter  contained, 
(being  a  proviso  against  alienation  of  the  provisions  thereby 
intended  to  be  made  for  his  said  son  or  any  part  thereof).  And  the 
testator  further  declared  his  will  as  follows :  "  Provided  also  and 
my  will  is  that  in  case  my  said  son  shall  at  any  time  hereafter 
marry  with  the  consent  of  my  said  trustees  or  the  trustee  for  the 
time  being  of  this  my  will,  then  I  direct  that  the  said  last-mentioned 
sum  of  20,000/.  41.  per  cent.  Bank  Annuities,  subject  nevertheless  to 
the  life  interest  of  my  said  son  of  and  in  the  dividends  interest  and 
yearly  proceeds  thereof,  shall  be  settled  for  the  benefit  of  any 
woman  with  whom  my  said  son  shall  or  may  intermarry  and  the 
issue  of  such  marriage  in  such  manner  as  shall  be  agreed  upon 
with  the  concurrence  of  my  said  trustees  or  trustee  for  the  time 
being,    and    subject    to    the    trusts     to     be    declared    of    and 
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concerning  the  said    Bank    Annuities  in  any  settlement   to    be 
made    on  the  marriage  of  my  said   son  or  in   case  none  shall 
be   declared   then    I    direct    that    the    same    Bank  *  Annuities 
shall   go  unto    such    person   or  persons    for   such    uses   estates 
and  interest  and  in  such  manner  in  all  respects  as  my  said  son 
shall  by  his   last  will  and   testament  or  any  codicil  or  codicils 
thereto  to  be  signed  and  published  by  him  in  the  presence  of  and 
attested  by  two  witnesses  direct  or  appoint  and  be  paid  assigned  or 
transferred  accordingly :  Provided  also  and  my  will  is  that  in  case 
my  said  son  shall  die  unmarried  or  having  been  married  without 
leaving  issue  and  without  having  exercised  the  power  of  appoint- 
ment I  have  hereby  given  to  him,  then  I  direct  that  the  trustees  or 
trustee  for  the  time  being  of  this  my  will  do  and  shall  stand  possessed 
of  and    interested  in  the  sum  of  10,000/.   4/.  per  cent.    Bank 
Annuities,  part  of  the  said  sum  of  20,000/.  like  Annuities,  in  trust 
for  all  my  children  now  born  or  hereafter  to  be  born,  other  than  and 
except  my  son  Lord  Deerhurst,  who  shall  be  living  at  the  time  of  the 
decease  of  my  said  son  John  and  the  issue  of  any  of  my  children 
who  shall  happen  to  die  in  his  lifetime  leaving  issue,  to  be  divided 
between  or  amongst  them  in  equal  proportions  share  and  share  alike 
if  more  than  one,  save  only  and  except  that  the  issue  of  any  deceased 
child  shall  take  between  them  such  part  or  share  thereof  only  as  his 
her  or  their  father  or  mother  if  living  would  have  taken  " — with  a 
declaration  as  to  the  time  of  vesting  of  the  shares  in  such  children 
sons  and  daughters  respectively.    And  as  to  for  and  concerning  the 
surplus  of  the  residue  of  his  said  personal  estate,  after  making  such 
appropriations  thereout  as  were  thereinbefore  directed,  the  said 
testator  directed  that  the  trustees  or  trustee  for  the  time  being  of  his 
will  should  stand  and  be  possessed  of  and  interested  in  the  same, 
upon  trust  that  they  or  the  survivor  of  them  his  executors  adminis- 
trators or  assigns  did  and  should  appropriate  and  set  apart  so  much 
of  such  last-mentioned  surplus  as  would  be  sufficient  to  create  a 
fund  for  the  payment  of  certain  annuities  thereinbefore  *  given  to  his 
wife  Lady  Coventry  and  his  sister  Lady  Ann  Margaret  Wright  (one 
of  these  annuities  lapsed  by  the  death  of  the  annuitant  in  the 
testator's  lifetime,  and  the  other  had  since  determined) :  and  after 
making  the  several  appropriations  aforesaid,  upon  further  trust  that 
his  said  trustees  or  the  survivor  of  them  his  executors  administrators 
or  assigns  should  stand  possessed  of  and  interested  in  such  surplus, 
and  also  from  and  after  the  decease  of  both  or  either  of  the  said 
annuitants  of  and  in  the  fund  so  to  be  appropriated  to  answer  and 
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Sheffield  satisfy  the  same,  in  trust  for  his  children,  except  his  son  Lord 
Deerhurst  and  his  said  son  John,  and  the  issue  of  such  children  in 
such  shares  and  proportions  and  to  vest  and  become  transmissible 
at  such  ages  or  times  and  to  be  subject  to  such  benefit  of  accruer 
and  survivorship  as  he  had  thereinbefore  directed  with  respect 
to  the  share  or  shares  of  such  children  and  their  issue  of  and  in  the 
said  sum  of  10,000/.  41.  per  cent.  Bank  Annuities  thereinbefore 
directed  to  be  transferred  to  them  from  and  after  the  decease  of  his 
said  son  John. 

After  the  death  of  the  testator  and  the  institution  of  the  present 
suit,  the  sum  of  20,000/.  41.  per  cent.  Annuities  was  purchased  and 
carried  over  in  trust  in  the  cause,  to  an  account  entitled  "The 
Account  of  the  Honourable  John  Coventry,' '  and  the  interest  and 
dividends  of  this  fund,  subsequently  converted  by  Act  of  Parliament 
first  into  Annuities  of  8/.  108.  per  cent,  and  afterwards  into  8/.  5*. 
per  cent.  Reduced  Annuities,  were  paid  to  John  Coventry  down 
to  the  time  of  his  death. 

John  Coventry  died  on  the  24th  May,  1852,  without  ever  having 
been  married,  but  having  made  his  will,  dated  the  28th  October, 
1844,  whereby,  after  reciting  that  he  was  entitled  under  the  will  of  his 
late  father  to  the  sum  *of  20,000/.  3/.  10».  per  Cents,  with  a  power 
of  disposing  of  the  same  by  will,  but  subject  to  a  proviso  that  in  case 
of  his  dying  unmarried  10,000/.  part  thereof  should  be  paid  to  his 
brothers  and  sisters  equally,  he  gave  and  appointed  the  sum  of 
4,000/.,  part  of  that  portion  of  the  said  stock  over  which  he  had 
power,  to  his  brother  the  Honourable  William  James  Coventry  for 
his  own  use  and  benefit,  without  prejudice  to  his  interest  in  the 
remaining  portion  of  the  said  stock :  and  he  gave  and  appointed  all  the 
residue  and  remainder  of  the  said  portion  of  stock  unto  his  brother 
Thomas  Henry  Coventry  for  his  own  use  and  benefit. 

The  petition  on  which  the  order  now  appealed  from  was  made  was 
then  presented,  praying  for  the  transfer  to  the  present  appellants  of  the 
portions  of  the  20,000/.  Bank  8/.  5*.  per  cent.  Annuities  appointed  to 
them  by  the  will  of  John  Coventry.  This  petition  came  on  to  be 
heard  before  the  Master  of  the  Rolls  on  the  2nd  August,  1852,  when 
his  Honour  refused  to  direct  the  transfer  prayed,  and  made  an 
order,  declaring  that,  in  the  events  that  had  happened,  John 
Coventry  had  no  power  of  appointment  under  the  testator's  will 
over  any  part  of  the  20,000/.  8/.  58.  per  cent.  Annuities.  The 
object  of  the  present  appeal  was  to  obtain  the  reversal  of  this 
declaration. 
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Mr.  Rolty  Mr.  Elmsley,  and  Mr.  Leigh  Pemberton,  for  the  appeal. 
They  submitted  that  John  Coventry  had  the  power  which  he  had 
exercised  in  favour  of  the  appellants,  the  very  event  provided  for 
by  his  father's  will  having  happened,  namely,  no  trust  of  the  fund 
being  declared ;  that  the  proviso  as  to  marriage  with  consent  and 
trusts  to  be  declared  in  that  case  was  not  the  only  matter  referred 
to  by  the  words,  "or  in  case  none  shall  be  declared,"  *but  that  the 
event  of  dying  unmarried  was  also  reached  by  them ;  and  on  the 
Lord  Justice  Knight  Bruce  referring  to  the  case  of  Brown  v. 
IJiggs  (!)  as  being  very  similar  to  the  present,  they  pointed  out 
that  in  that  instance  there  was  a  power  only,  whereas  here  it  was 
a  direct  trust. 

Mr.  Bethell  and  Mr.  W.  M.  James,  for  one  of  the  residuary 
legatees  of  the  testator,  and  in  support  of  the  decision  of  the  Master 
of  the  Bolls. 

They  contended  that  the  power  of  appointment  was  intended  to 
be  given  only  in  the  event  of  John  Coventry  marrying  with  consent 
of  the  trustees  and  no  trusts  being  in  that  particular  case  declared  ; 
and  that  to  say  that  it  was  to  apply  to  the  case  of  no  trusts  being 
declared  generally,  was  inconsistent  with  the  clause  giving  10,000Z. 
to  the  testator's  other  children  in  the  event  of  John  Coventry 
dying  unmarried.  In  answer  to  a  question  put  by  the  Lord  Justice 
Lord  Crakworth  as  to  what  would  have  been  the  effect  of  the  son 
marrying  without  the  consent  of  the  trustees,  they  submitted 
that  then  the  son  would  not  have  had  any  power  to  appoint. 

Mr.  Follett  and  Mr.  Osborne  appeared  for  other  parties  in  the 
same  interest,  and  supported  the  order  appealed  from. 

Mr.  Rolt  replied. 

The  Lord  Chancellor: 

In  this  case  it  seems  very  clear  that  the  testator  intended  as 
regards  the  20,0002.  to  make  it  a  portion  for  his  younger  son  John, 
with  certain  checks  in  consequence  *as  one  may  suppose  of  want 
of  providence  in  that  person;  for,  although  he  gives  him  a  life 
interest,  he  carefully  provides  that  he  shall  not  have  a  power  to 
anticipate.  With  the  same  view,  and  there  being  no  absolute  gift 
of  the  property  after  the  death  of  John,  he  makes  the  following 
provision  in  case  he  marries  with  consent, — "  Provided  also  and 
my  will  is  that  in  case  my  said  son  shall  at  any  time  hereafter 
(1)  4  R.  R.  323  (8  Vee.  561,  570). 
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marry  with  the  consent  of  my  said  trustees  or  the  trustee  for  the 
time  being  of  this  my  will  then  I  direct  that  the  said  last-mentioned 
Hum  of  20,000/.  41.  per  cent.  Bank  Annuities,  subject  nevertheless 
to  the  life  interest  of  my  said  son  of  and  in  the  dividends  interest 
and  yearly  proceeds  thereof,  shall  be  settled  for  the  benefit  of  any 
woman  with  whom  my  said  son  shall  or  may  intermarry  and  the 
issue  of  such  marriage  in  such  manner  as  shall  be  agreed  upon 
with  the  concurrence  of  my  said  trustees  or  trustee  for  the  time 
being," — Stopping  at  these  words,  there  is  nothing  further  provided 
for  than  a  marriage  with  consent,  and  a  direction  that  the  property 
shall  then  be  settled  in  such  manner  as  plight  be  agreed  on  with 
the  concurrence  of  the  trustees.  Then  comes  a  sentence  which  I 
think  may  be  read  in  a  great  measure  as  an  independent  sentence, 
— "And  subject  to  the  trusts  to  be  declared  of  and  concerning  the 
said  Bank  Annuities  in  any  settlement  to  be  made  on  the  marriage 
of  my  said  son,  or  in  case  none  shall  be  declared,  then  I  direct  that 
the  same  Bank  Annuities  shall  go  unto  such  person  or  persons  for 
such  uses  estates  nnd  interests  and  in  such  manner  and  in  all 
respects  as  my  said  son  shall  by  bis  last  will "  appoint.  The 
meaning  is,  that  if  the  son  married  with  the  consent  of  the  trustees, 
a  certain  settlement  should  be  executed,  but  subject  to  the  trusts 
declared  by  such  settlement,  or  in  case  none  should  be  declared,  the 
son  should  appoint  it  by  his  will.  That  would  effect  every  inten- 
tion which  this  testator  had :  he  wished  to  put  such  a  check  *upon 
his  son  as  to  prevent  his  anticipating,  and  to  prevent  also  that  any 
woman  whom  his  son  married  should  enjoy  his,  the  testator's, 
property  unless  the  trustees  concurred  ;  he  meant  also,  not  only  that 
the  son's  issue  should  take,  but  that  the  son's  power  of  disposition, 
subject  to  the  issue  taking,  should  remain.  Although,  then,  I  agree 
that  by  introducing  a  portion  of  the  context,  the  view  of  the  respon- 
dents in  this  case  may  be  supported,  yet  it  can  only  be  done  by  intro- 
ducing also  explanatory  words  in  several  places.  For  instance,  before 
these  words  "  or  in  case  none  shall  be  declared,"  the  words  "  or  upon 
such  marriage  "  must  be  inserted :  so  again  in  the  gift  over,  "  or 
having  been  married  without  leaving  issue,"  the  words  "  or  having 
married  with  such  consent  as  aforesaid,  and  without  leaving  issue," 
that  is,  without  leaving  issue  entitled  under  the  settlement,  must 
be  added,  for  the  case  provided  for  would  not  harmonize  with  the 
limitation  in  the  supposed  settlement :  it  is  an  absolute  disposition 
in  case  the  son  dies  having  married,  saying  nothing  of  consent, 
without  leaving  issue,  which  means  at  his  death,  whereas  the 


vol.  xev.]         1852.     ClI.     2  I).  M.  Sc  G.  553-  559. 


227 


settlement  would  provide  for  issue  which  had  died  in  his  lifetime. 
If,  however,  the  whole  context  is  taken,  I  see  no  difficulty  in  the  case. 
The   testator  says, — if  my  son  marries  with  the  consent  of  my 
trustees,  let  there  be  a  settlement  such  as  the  trustees  shall  agree 
upon,  and  subject  to  the  trusts  created  by  that  settlement  my  son 
shall  have  power  to  appoint  by  will.     The  words  are,  "  subject  to 
the  trusts  to  be  declared  of  and  concerning  the  said  Bank  Annuities 
in  any  settlement  to  be  made  on  the  marriage  of  my  son."     If  the 
sentence  had  stopped  there  it  would  be  a  gift  over  in  any  event :  in 
case  he  did  not  marry,  or  in  case  he  died  without  a  settlement,  in 
either  case  he  would  have  a  power  of  appointment  by  will.     The 
testator  intended  to  put  him  on  the  footing  of  a  favourite  younger 
son,  providing  what  should  be  done  if  *he  married  with  consent, 
but  not  providing  for  a  woman  whom  he  might  marry  without 
consent,  or  for  the  issue  of  such  a  marriage.     The  testator  meant 
that  it  should  depend  on  the  son's  own  testamentary  disposition  to 
make  a  provision  for  his  wife  and  children  if  he  married  without 
consent,  and  if  he  married  with  consent,  and  the  trust  failed,  that 
then  also  the  trust  fund  should  become  subject  to  his  disposition. 
I  conceive  that  no  violence  is  done  to  the  will  by  taking  that  view. 
Looking  also   at   the  subsequent  wTords,  "  in  case  none  shall  be 
declared,"  it  becomes  very  difficult  to  say  that  any  absolute  trust 
had  been  previously  imposed ;  because  although  the  terms  of  the 
will  seem  to  favour  a  settlement  in  case  of  marriage  with  consent, 
yet  the  finding  of  a  positive  disposition  that  if  no  trust  is  declared 
the  son  shall  have  power  of  disposing  of  the  fund  by  will  appears 
to  remove  the  imperative  direction,  and  to  substitute  the  son's  own 
will  in  place  of  that  direction.     I  am  therefore  by  no  means  pre- 
pared to  say  that  this  will  did  make  it  imperative  on  the  testator's 
son  to  make  any  settlement  which  should  be  agreed  on  with  the 
concurrence  of   the  trustees:    they  might  have  consented  to  the 
marriage  with  a  proper  person,  and  might  not  have  agreed    to  a 
settlement.     The  expression  is,  "  in  case  none  shall  be  declared," 
the  word  "  none "  referring  to  the  trusts ;  and  thus  the  testator 
first  of  all  says,  that  his  son  is  to  have  the  power  subject  to  the 
trusts  to  be  declared  concerning  the  Bank  Annuities  in  any  settle- 
ment to  be  made  on  his  marriage  with  consent,  and  then  that  he 
is  to  have  this  power  though  he  married  with  consent. 

It  was  asked  by  one  of  the  Lords  Justices,  what  would  have  been 
the  case  if  this  gentleman  had  married  without  consent,  and  left 
issue.     The  answer  necessarily  was,  to  maintain  the  argument,  that 
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that  issue  would  not  have  been  entitled,  that  the  son  would  have  had 
no  power,  *and  that  the  property  would  have  gone  over.  This  could 
not  have  been  the  testator's  intention :  when  he  himself  says  that 
he  has  provided  for  this  son  above  his  other  sons,  he  could  not  have 
meant  to  cut  him  down  to  a  life  interest,  and  to  leave  his  family 
penniless.  What  he  did  mean  was,  in  different  cases  that  might 
arise,  to  provide  for  giving  him  a  testamentary  power  over  the 
property.  No  violence  will  be  done  to  the  words  "in  case  none  shall 
be  declared"  by  treating  them  as  an  independent  sentence,  and 
reading  them  thus, — "  If  my  son  marries  with  the  leave  of  the 
trustees,  then  there  shall  be  a  settlement  such  as  the  trustees 
approve  of,  and  subject  to  those  trusts  if  any  are  declared,  or  if 
none  are  declared — "  (applying  that  as  well  to  a  defect  or  a  want 
of  a  declaration  of  trust  in  a  settlement  as  to  the  case  of  there 
being  no  settlement,  and  therefore  of  course  no  declaration  of 
trust) — "  then  the  property  is  to  go  as  he  shall  appoint  by  will." 
Then  is  this  construction  assisted  or  excluded  by  the  proviso  that 
follows, — Provided  also  and  "my  will  is  that  in  case  my  said  son 
shall  die  unmarried  or  having  been  married  without  leaving  issue 
and  without  having  exercised  the  power  of  appointment  I  have 
hereby  given  to  him,"  then  I  leave  the  trustees  possessed  of  half 
the  sum  I  have  given  to  him.  If  this  is  to  be  read  as  an  indepen- 
dent proviso  it  is  very  difficult  to  explain  the  sentence,,  for  marriage 
generally  had  not  been  provided  for  but  only  marriage  with  consent, 
and  the  son  might  marry  without  consent.  If,  however,  as  I  have 
observed,  the  whole  context  is  taken,  and  each  part  of  this  will  is 
brought  to  bear  on  the  others,  there  is  no  difficulty.  A  clause  of 
this  sort  was  under  discussion  yesterday  before  the  House  of  Lords,  in 
the  case  of  Wilson  v.  Eden,  where,  after  limitations  to  a  daughter 
for  life  and  to  her  first  and  other  sons  in  tail,  it  was  provided,  "that 
if  it  shall  happen  that  my  said  daughter  *shall  leave  no  issue  male 
of  her  body  living  at  her  death,  or  no  such  issue  male  as  shall  be 
entitled  by  the  true  meaning  of  this  my  will  to  my  real  estates 
hereby  limited  and  settled  as  aforesaid,  then  in  either  of  those  cases 
I  give  the  estates  to  &c,"  granddaughters  living  at  this  daughter's 
death.  It  had  been  there  decided  by  the  Court  of  Exchequer  (l),  that 
the  failure  of  issue  male  applied  to  the  whole  sentence,  that  is,  to  the 
disjunctive  part  or  second  alternative;  but  the  Court  of  Queen's 
Bench  had  been  of  a  different  opinion,  and  had  read  the  second 
clause  as  an  independent  clause,  and  had  thus  held  that  the  gift 
(1)  See  83  R.  R.  153  (11  Beav.  289). 
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over  took  effect.  The  House  of  Lords,  under  my  advice,  decided  in 
favour  of  the  construction  of  the  Court  of  Exchequer,  and  considered 
that  the  whole  clause  was  to  be  taken  as  one,  that  both  events  were 
governed  by  all  the  words  in  the  clause,  and  that  therefore  it  really 
was  the  same  as  if  the  words  "  shall  have  no  such  issue  male  as  shall 
be  entitled  "  had  been  "  shall  have  no  such  issue  male  living  at  her 
death  as  shall  be  entitled."  The  adoption  of  a  similar  mode  of  con- 
struction in  the  present  case  would  enable  the  Court  without  any 
difficulty,  not  as  a  regular  rule  of  construction  to  be  applied  to  every 
will,  but  upon  the  context  of  this  will,  to  read  the  clause  in  question 
thus,  "  Provided  also  and  my  will  is  that  in  case  my  son  shall  die 
unmarried  or  having  married  without  leaving  issue,  and  "  (making 
the  words  apply  to  both  alternatives)  "  without  having  exercised  the 
power  of  appointment  I  have  hereby  given  to  him,  I  give  10,00(M. 
over."  That  renders  the  will  sensible  throughout,  and  makes  the 
two  clauses  harmonize  with  each  other.  I  do  not  understand  the 
ground  on  which  this  gentleman  executed  his  power  only  as  to 
10,000/.,  but  I  suppose  a  doubt  having  been  raised  on  *the  first 
part  of  the  will,  it  was  considered  that  a  gift  by  implication  arose  in 
some  way  or  other  of  10,0007.,  as  10,0007.  only  was  given  over;  but 
I  can  find  nothing  in  the  will  to  justify  that  construction. 

The  conclusion  I  have  come  to,  and  in  which  my  Lords  Justices 
concur,  is  one  satisfactory  to  my  own  mind,  though  I  say  this  with 
the  greatest  deference  to  the  learned  Judge  below,  for  whose  opinion 
I  have  the  highest  respect.  I  feel,  however,  that  in  coming  to  this 
decision,  we  are  executing  the  intention  of  the  testator  as  manifested 
on  the  face  of  the  will.  The  order  will  therefore  be  reversed,  and 
there  will  be  a  declaration,  that  in  the  event  which  has  happened  John 
had  a  sufficient  power  to  dispose  of  the  property,  and  that  it  was  well 
disposed  of  by  his  will. 
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Banking   Company.) 
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A  transferee  of  shares  in  a  Joint- stock  Banking  Company,  held,  on  the 
winding-up  of  the  Company,  to  he  liable  as  a  contributory  in  respect  of  debts 
incurred  as  well  before  as  after  the  transfer,  there  being  no  provisions   Cranworth, 
in  the  deed  of  settlement  of  the  Company  in  any  way  limiting  such  liability. 


1852. 
Dee.  15. 

Lord  St. 

Leonards, 

L.C. 

Knight 

Bruck, 

Lord 


[This  case  no  longer  requires  a  full  report,  but  it  is  of  some 
historical  interest  as  marking  a  fundamental  point  of  divergence  of 


L..IJ. 
[  562  j 
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Capk'b  ^     the  law  of  companies  from  the  law  of  partnership,  and  the  follow- 
Case.        iQg  explanation  of  this  divergence  may  be  conveniently  preserved 
from  the  judgment  of  the  Lord  Chancellor. — 0.  A.  S.] 

[573]        The  Lord  Chancellor: 

It  is  quite  clear  that  the  law  knows  no  difference  between  a 
common  partnership  of  two  people,  or  a  partnership  of  one  hundred. 
This  Company  is  not  an  ordinary  partnership,  but  one  formed 
under  the  Act  7  Geo.  IV.  c.  46,  by  virtue  of  which,  though  the 
public  officer  only  can  be  sued,  yet  all  the  members  at  the  time 
when  a  judgment  is  obtained  may  in  the  result  be  made  liable. 
There  is  therefore  a  great  difference  between  a  Company  such  as 
this  taking  the  benefit  of  the  Winding-up  Act,  and  the  case  of  u 
common  partnership  so  doing.  This,  however,  does  not  exclude 
from  consideration  the  provisions  of  the  deed  of  partnership;  but 
supposing  that  nothing  there  concluded  the  matter  one  way  or  the 
other,  I  should  consider  that  the  proper  construction  would  be, 
that  the  purchaser  buying  shares  was  to  take  them  as  they  stood, 
subject  to  the  state  of  the  concern  at  the  date  of  his  purchase. 

The  capital  in  this  Company  being  500,000/.,  divided  into  25,000 
shares  of  20/.  each,  it  is  in  effect  contended  by  the  appellant  that 
any  purchaser  of  a  share  could  insist  on  an  account  being  taken  as 
at  the  time  of  his  purchase,  in  order  to  ascertain,  in  the  case  of 
any  call  being  made  upon  him,  whether  that  call  was  justified  by 
the  state  of  the  account.  The  result,  if  the  contention  at  the  Bar 
is  correct,  would  be,  that  an  account  such  as  I  have  stated  must  in 
each  instance  be  taken  in  order  to  show  whether  the  call  made  was 
required  to  provide  for  past  liabilities,  or  for  future  wants.  No 
concern  could  possibly  go  on  upon  such  a  plan  as  this ;  and  it 
would  require,  therefore,  something  very  strong  in  the  deed  to 
induce  this  Court  to  say  that  a  purchaser  did  not  take  the  shares 
t  *574  ]  bought  by  him  subject  *to  all  the  liabilities  at  the  time.  It  is  the 
state  of  solvency  of  a  Company  like  this  that  constitutes  the  value 
of  its  shares  in  the  market ;  and  supposing  a  man  to  buy  a  twenty 
pounds  share  in  this  particular  concern,  he  would  apparently  buy 
a  share  in  a  capital  of  500,000/.,  but  if  at  the  time  there  was  no 
such  capital,  there  being  a  large  loss  ascertained  and  written  off, 
yet  he  could  not  complain,  for  the  price  he  gave  would  be  proportion- 
ably  less  on  that  very  account.  In  the  present  instance,  however, 
there  is  a  reserved  fund,  and  in  this  it  is  admitted  that  the 
purchaser  would  have  his  right  to  share,  so  that,  to  this  extent, 
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there  must  be  clearly  a  liability  to  share  also  in  the  debts.  If, 
then,  the  case  depended  upon  the  simple  general  rule  independently 
of  the  clauses  of  the  deed,  my  opinion  would  be  that  a  person 
buying  a  share  in  the  Company  must  also  take  a  share  in  its  debts 
and  liabilities  as  he  finds  them. 

[His  Lordship  then  examined  the  clauses  of  the  deed,  and  stated 
that  in  his  opinion  they  favoured  the  conclusion  already  expressed 
by  him,  and  he  concluded  his  judgment  by  saying:]  When,  there- 
fore, a  purchaser  executes  the  deed  of  transfer,  he  becomes  bound 
as  from  the  commencement  of  the  partnership.  If  this  Court  was 
to  hold  contrary  to  what  has  been  held  in  the  Court  below,  a  blow 
would  be  given  to  transactions  of  this  nature,  for  it  would  be 
impossible  any  longer  to  deal  with  shares  in  Joint  Stock  Companies, 
in  the  manner  in  which  they  are  now  dealt  with. 

I  say  nothing  about  the  authorities  which  have  been  referred  to,  as 
I  am  of  opir  ion  they  do  not  touch  the  present  case.  Croxton's  case  (l ) 
depended  upon  the  particular  clauses  of  the  deed,  and  I  thought  it 
so  free  from  doubt,  that  I  did  not  call  on  the  counsel  for  the  respon- 
dents. The  present  case  is  also,  I  think,  not  open  to  any  doubt,  and 
I  have  given  my  opinion  upon  it  with  the  concurrence  of  the  Lords 
Justices,  who  agree  with  me  that  the  appeal  must  be  dismissed,  and 
with  costs.  I  have  not  said  anything  about  the  form  of  the  transfer, 
but  it  appears  to  me  to  be  in  favour  of  the  view  which  the  Court 
has  taken. 


Capk's 

Executor's 

Cask. 


[575] 


KELtU   v.   The   MIDDLESEX   HOSPITAL. 

(2  D.  M.  &  O.  570—591 ;    S.  C.  22  L.  J.  Ch.  353;    17  Jur.  49;   1  W.  1*.  93 ;    20 

L.  T.  O.  S.  160.) 

A  testator  by  hid  will  gave  certain  annuities  in  the  following  terms : 
"  I  desire  that  my  executors  shall  purchase  annuities  for  each  of  my  two 
sisters,  K  B.  and  E.  F.,  of  100/.  a  year  each,  the  said  annuities  to  be  pur- 
chased in  the  British  funds."  After  giving  other  annuities  ahnpliciter  and 
legacies,  the  testator  added,  "  I  direct  my  landed  property  at  O.  to  be  sold, 
and  the  produce  to  go  to  the  carrying  out  of  the  aforesaid  annuities  and 
legacies ;  and  should  the  produce  of  the  paid  sale  not  be  found  sufficient 
for  that  purpose,  I  desire  that  the  remainder  shall  be  mode  up  from  my 
personal  property  ; "  and  he  directed  the  remainder  of  his  personal  property 
"  after  the  above  annuities  and  all  legacies  have  been  paid  and  effected," 
to  be  laid  out  "  in  the  purchase  of  an  annual  income  in  the  3/.  per  cent. 
Consols,"  for  the  benefit  of  a  hospital :  Held,  tlimentieute  Lord  Justice  Lord 
Craxworth,  that  the  annuities  to  E.  B.  and  E.  F.  were  perpetual  annuities. 

This  was  an  appeal  by  Eliza  Byrne,  one  of  the  defendants  and 
annuitants  under  the  will  of  Sir  J.  De  Courcy  Laffan,  from  the 
(1)  91  II.  B.  193  (1  D.  M.  &  G.  0(H)). 


1852. 
Dec.  18. 

Lord  St. 

Leonards, 

L.O. 

Knight 

Druok, 

Lord 

CUANWOUTH, 

L.JJ. 

[676] 
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Kbrb        decree  of  the  Master  of  the  Rolls,  on  the  12th  June,  1852, 

Th'b         whereby  it  was  declared  that,  according  to  the  true  construction  of 

^mpital*    that  will,  the  annuity  thereby  bequeathed  to  the  appellant  was 

determinable  upon  her  death.     The  following  are  the  testamentary 

instruments  under  which  the  question  arose. 

"  In  the  name  of  God,  Amen.  I,  Joseph  De  Courcy  Laffan, 
Baronet,  of  Otham  in  Kent,  England,  do  make  this  my  last  will 
and  testament,  revoking  and  annulling  all  former  testamentary 
papers.  I  leave  all  my  property,  of  whatever  kind  it  may  be,  in 
England  or  elsewhere  of  which  1  shall  die  possessed,  to  Thomas 
Knox,  Earl  of  Ranfurly,  in  Ireland,  and  Charles  Kerr,  Esq.,  of  the 
house  of  Fletcher,  Alexander  &  Co.,  of  King's  Arms  Yard,  London, 
and  Henry  Houndle,  Esq.,  of  the  Adjutant-General's  Office,  Horse 
Guards,  London,  to  have  and  to  hold  the  same  in  trust  for  the 
following  purposes.  I  leave  to  my  well-beloved  daughter-in-law, 
Frances  Logier  (daughter  of  my  late  wife  and  Colonel  Michael 
Symes),  and  now  married  to  the  Rev.  Mr.  Logier,  of  Lausanne 
[  *&77  ]  in  Switzerland,  the  sum  of  8,000/.  sterling  *to  hold  the  same 
independent  of  her  husband,  and  to  be  disposed  of  by  her  will, 
properly  signed  and  executed.  I  leave  to  her  sister,  Jane  Symes, 
and  the  Rev.  Mr.  Logier,  husband  of  the  aforesaid  Frances  Logier, 
the  sum  of  1,0002.  each.  I  desire  that  my  executors  shall  purchase 
annuities  for  each  of  my  two  sisters,  viz.  Mrs.  Eliza  Byrne,  of 
Thurles,  Ireland,  and  Mrs.  Ellen  Fitzpatrick,  of  Killenall,  Ireland, 
of  100/.  a  year  each,  the  said  annuities  to  be  purchased  in  the 
British  funds.  I  leave  50/.  a  year  to  my  niece,  Mrs.  Catherine 
Quinlan,  now  living  at  Lough  near  Thurles,  Ireland,  to  hold  the 
same  independent  of  her  husband.  I  leave  25/.  a  year  to  each  of 
my  nieces,  Ellen  and  Susan  Laffan,  and  also  25/.  a  year  to  Joseph 
Laffan,  children  of  my  late  brother,  John  Laffan.  I  leave  to 
Charlotte  Cadogan,  Marchioness  of  Anglesea,  1,000/.  I  leave  to 
Isabella  Sheldon,  of  Brailshawe,  England,  100/.  as  a  mark  of  my 
affectionate  esteem.  I  leave  to  Dr.  Verity,  physician  to  the  British 
Embassy,  100/.  as  a  mark  of  my  friendship.  I  direct  my  landed 
property  at  Otham  to  be  sold  by  auction,  and  the  produce  to  go  to 
the  carrying  out  of  the  aforesaid  annuities  and  legacies;  and 
should  the  produce  of  the  said  sale  not  be  found  sufficient  for  that 
purpose,  I  desire  that  the  remainder  shall  be  made  up  from  my 
personal  property.  I  direct  all  my  personal  property  in  the  funds 
of  the  East  India  Company,  the  Bauk  of  England,  the  Dutch 
funds,    the    Neapolitan    funds,    the    French    funds,   the    French 
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Lyons  Kailway  shares,  the  Water  Company  of  New  York,  the  Erie 
Canal  Company  of  America,  to  be  sold.  After  the  above  annuities 
and  all  legacies  have  been  paid  and  effected,  I  desire  the  remainder 
of  my  personal  property  shall  be  laid  out  in  the  purchase  of  an 
annual  income  in  the  8/.  per  cent.  Consols  for  the  benefit  of  a 
Cancer  Ward  in  the  Middlesex  Hospital  of  London.  I  leave  and 
bequeath  800/.  to  each  of  my  executors,  and  I  constitute  and 
♦appoint  the  above  said  Earl  of  Ranfurly,  Charles  Kerr,  and  Henry 
Houndle,  to  be  my  executors  and  trustees." 

"  The  first  codicil  to  my  will,  made  and  signed  at  Vichy  in 
France,  and  which  is  now  in  the  hands  of  Messrs.  Wise  Wiler,  of 
Madrid.  I  leave  and  bequeath  to  my  nephew,  Captain  R.  Laffan, 
of  the  Royal  Engineers,  all  my  interest  and  property  in  the  East 
India  funds  or  stocks.  I  also  leave  to  the  same  Captain  R.  Laffan 
aforesaid  my  estate  and  landed  property  in  Otham,  Kent.  I  leave 
and  bequeath  501.  a  year  to  Mrs.  Catherine  Quinlan,  my  niece. 
I  leave  and  bequeath  to  Joseph  Laffan,  my  nephew,  50/.  a  year 
over  and  above  what  I  left  him  in  my  will." 

Mr.  Elmsley  and  Mr.  F.  Riddle,  for  the  appellant : 

The  gift  of  the  annuity  being  accompanied  with  a  dedication  of 
the  estate  which  was  to  produce  it  (in  the  present  case  the  landed 
property  at  Otham  having  been  directed  to  be  sold),  the  annuity 
is  thus  rendered  perpetual :  Stokes  v.  Heron  (l).     *     *     * 

Mr.  Roupell  and  Mr.  Cairns,  contra  : 
*  *  In  the  case  of  Wilson  v.  Maddison(2),  the  annuity  was 
from  the  interest  of  the  testator's  funded  property  in  the  Bank  of 
England,  and  it  was  held  only  to  be  a  charge  on  that  property  for 
the  life  of  the  legatee.  So  in  Lines  v.  Mitchell  (s),  the  annuity  was 
"  to  be  paid  out  of  my  general  effects,"  and  was  restricted  to  a  life 
annuity.     *     *     * 


Kkur 

.  «. 

The 
Middlesex 
Hospital. 


[  *578  ] 


[579] 


Mr.  Lloyd  and  Mr.  Bask,  lor  the  trustees. 

Mr.  Elmsley,  in  reply. 

The  Lord  Justice  Lord  Cranworth  : 

In  this  case  I  do  not  concur  with  the  Lord  Chancellor  and 
(1)  59  E.  E.  at  p.  662  (12  CI.  &  Fin.      372). 


161;. 


(2)  60  E.  E.  198  (2  Y.  &  C.  C.  C. 


(3)  5  E.  E.  360  (6  Vea.  464). 


[580] 
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Lord  Justice  Knight  Bruce,  and  it  is  arranged  bet  wee  u  us  that  I, 
as  the  junior  Judge,  should  state  my  reasons  first. 

The  question  is,  whether  or  not  a  certain  annuity  given  by  the 
will  of  this  testator  is  given  to  the  annuitant  for  life,  or  whether 
she  is  entitled  absolutely  to  the  fund  which  produces  the  annuity. 
The  Master  of  the  Rolls  has  decided  that  she  is  entitled  to  a 
life  annuity  only.  The  appellant  contends  that  it  is  a  gift  of  the 
corpus  of  the  fund  in  perpetuity.  How  would  the  case  have  stood 
if  there  had  been  no  direction  to  purchase  in  the  British  funds,  as 
if  the  testator  had  said,  "I  desire  that  an  annuity  should  be 
purchased  of  lOCM."  ?  I  should  have  thought  that  in  such  a  case 
the  annuity  would  be  for  the  life  of  the  annuitant  only.  This  I 
thought  was  settled  by  Lord  Cottenham  in  the  case  of  Blewitt  v. 
Roberts  (1).  The  general  rule  there  laid  down  is,  that  the  gift  of 
an  annuity  simjdiciter  is  for  life  only.  That  being  bo,  is  the  case 
altered  by  what  follows,  "  the  said  annuity  to  be  purchased  in  the 
British  funds  "  ?  That  direction  does  not  appear  to  me  to  alter 
the  case.  It  appears  *to  me  that  the  direction  might  be  satisfied 
by  the  purchase  of  a  Government  annuity,  which  is  authorized  by 
the  Act  of  Parliament.  It  is  true  that  the  Act  regulating  the 
purchase  of  life  annuities  does  not  charge  them  upon  any  of  the 
funds,  ordinarily  so  c.illed,  but  charges  them  upon  the  Consolidated 
Fund  of  the  country.  But  I  think  that  in  construing  a  will  like 
this,  we  must  understand  the  testator  to  have  used  the  expression, 
"  British  funds,"  in  the  popular  sense  of  "  British  securities,"  and 
to  have  meant  that  the  legatee  should  have  her  anuuity  of  100/. 
secured  to  her  by  the  British  Government,  as  contradistinguished 
from  any  of  the  other  funds  in  which,  it  seems,  he  had  property- 
such  as  the  Dutch  or  Neapolitan  funds.  Still,  although  this  is  the 
interpretation  which  I  should  have  put  upon  this  will,  indepen- 
dently of  authority,  I  should  at  once  have  yielded  that  opinion,  if 
I  had  thought  that  it  was  adverse  to  decided  cases,  and  more 
particularly  if  it  was  adverse  to  the  case  which  has  been  so  much 
commented  upon,  and  which  was  heard  by  the  present  Loud 
Chancellor  when  he  held  the  office  of  Lord  Chancellor  of 
Ireland,  and  was  afterwards,  for  all  material  purposes,  at  least  as 
far  as  the  present  question  is  concerned,  confirmed  by  the  judgment 
of  the  House  of  Lords.  I  do  not,  however,  consider  that  authority 
as  one  governing  the  present  case.     In  Stokes  v.  Heron  (2),  the 

(1)  54  B.  R.  291  (Cr.  &  Ph.  274).  (2)  59  li.  R.  at  p.  662  (12  CI.  &  Fin. 

161). 
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authority  to  which  I  am  referring,  the  language  of  the  will  appears        Kerb 
to  me  to  have  been  materially  different  from  that  of  the  will  now        the 
before  us.     The  bequest  was  thus  expressed:  "My  will  is,  that    ^JJJJSS* 
whatever  I  die  possessed  of  or  in  any  way  entitled  to,  together 
with  whatever  property  my  wife  may  be  in  any  way  entitled  to, 
shall  produce  to  my  wife  an   annuity  of  10(M.  per  annum, — to 
each  of  ray  daughters  100Z.  per  annum,  for  themselves  and  their 
children.,, 

Now  with  reference  to  the  annuity  of  the  wife,  what  my  Lord  [  582  ] 
Chancellor  of  Ireland  decided,  and  the  House  of  Lords  held 
that  he  rightly  decided,  was  this,  that  the  legacy  given  to  the  wife 
was  such  an  amount  of  property  as  produced  100Z.  a  year.  That 
decision,  I  conceive,  depends  upon  the  particular  language  which  I 
have  read.  I  do  not  say  whether  I  should  have  put  the  same  con- 
struction upon  that  language,  independently  of  that  authority.  I 
rather  think  that  I  should.  But  it  is  unnecessary  for  me  to  say 
anything  on  that  point,  for  I  yield  to  that  authority,  even  if  the 
construction  was  not  that  which  I  should  have  adopted.  But  the 
direction  in  the  present  case  is  to  purchase  an  annuity,  which  would 
be  only  a  gift  of  an  annuity,  according  to  the  case  before  Lord 
Hardwicke,  of  Saver y  v.  Dyer  (i). 

The  view  which  I  have  taken  of  the  case  is  somewhat  confirmed, 
to  my  mind,  by  the  residuary  gift.  The  residuary  gift  is  to  the 
Middlesex  Hospital,  and  is  thus  expressed  :  "  I  desire  the  remainder 
of  my  personal  property  shall  be  laid  out  in  the  purchase  of  an 
annual  income  in  the  SI.  per  cent.  Consols,"  not  saying  there  "  in 
the  British  funds,"  but  pointing  to  a  perpetual  fund.  It  seems  to 
me  that  this  circumstance,  which  of  itself  would  have  been  of  very 
little  weight,  somewhat  tends  to  confirm  the  view  that  I  have 
taken. 

The  Lord  Justice  Knight  Bruce: 

I  am  not  sure  that  I  differ  from  the  Master  of  the  Rolls  or 
from  Lord  Cranworth  in  the  view  which  either  of  those  learned 
Judges  has  taken  of  this  cause,  excepting  in  a  single  point,  namely, 
the  applicability  to  it  of  the  case  of  Heron  v.  Stokes  as  an  authority, 
and  I  particularly  wish  to  guard  mjself  from  being  understood  as 
intimating  how  I  should  have  been  disposed  to  deal  with  *the  [  *583  ] 
present  cause  if  that  of  Heron  v.  Stokes  had  not  existed.  Heron  v. 
Stokes,  so  far  as  material  in  this  instance,  had  the  concurrence  of 

(1)  Amb.  130. 


836  1852.    CH.    2  D.  M.  &  G.  583—584.  [r.r. 

Kerb  the  then  Lord  Chancellor  of  Ireland  and  the  House  of  Lords ; 
Tmk  and  it  was  held  by  both,  (we  must  assume  the  opinion  of  the  House 
flwim1  °*  ^ords  to  have  been  so,  because  it  seems  to  have  been  thus 
expressed  by  every  noble  and  learned  Lord  who  spoke  in  the  House 
upon  the  subject) — that  the  wife  of  the  testator,  as  she  was  held  to 
take  a  perpetual  annuity  under  the  will  and  codicil,  would  have 
taken  a  perpetual  annuity  under  the  will  alone,  independently  of 
the  codicil.  I  find  myself  unable  to  say,  if  that  conclusion  was 
right,  as  it  must  be  taken  to  have  been,  that  this  lady  does  not 
also  take  absolutely  a  perpetual  annuity ;  and  therefore,  upon  the 
authority  of  Heron  v.  Stokes  (repeating  that,  I  do  not  mean  to 
intimate  what  I  should  have  held  if  that  case  had  not  existed),  I  feel 
bound  to  say  that  this  lady  does  take  a  perpetual  annuity. 

The  Lord  Chancellor: 

Tbis  case  turns  upon  the  true  construction  of  this  testator's  will, 
and  the  question  upon  it  is  to  be  governed  by  the  rules  of  law ; 
those  rules  I  apprehend  admit  of  no  doubt.  It  is  perfectly  settled 
that  if  an  annuity  be  given  simpliciter,  that  is,  to  one  generally, 
a  life  interest  only  passes.  It  is  equally,  I  believe,  undisputed,  that 
if  an  annuity  be  directed,  to  be  provided  out  of  the  proceeds  of  pro- 
perty, or  out  of  property  generally,  if  an  annuity  is  to  be  brought 
into  existence  by  the  application  of  property,  and  that  annuity  is 
given  to  a  party  generally,  he  will  take  the  property  appropriated 
to  purchase  the  annuity,  and  therefore  the  annuity  in  perpetuity,  if 
purchased.  In  the  case  of  Heron  v.  Stokes  (l),  it  was  much  more 
T  *684  ]  difficult  to  construe  the  gift  as  a  perpetual  annuity.  *  There  the 
testator  says :  "  My  will  is,  that  whatever  I  die  possessed  of  or  in 
any  way  entitled  to,  together  with  whatever  property  my  wife  may 
be  in  any  way  entitled  to,  shall  produce  to  my  wife  an  annuity  of 
100/.  per  annum — to  each  of  my  daughters  100J.  per  annum,  for 
themselves  and  their  children."  Might  not  that  mean  one  of  two 
things,  either  that  the  executors  should  set  apart  so  much  of  the 
property  as  would  produce  100/.  a  year,  or  that  they  should  pur- 
chase the  annuity  out  of  the  proceeds?  Property  just  to  the 
amount  that  would  produce  1007.  a  year  could  not  well  be  set  apart, 
but  so  much  money  as  would  purchase  the  exact  sum  of  100/.  a  year 
might  easily  be  raised.  The  more  probable  and  rational  construc- 
tion therefore  was,  as  I  thought,  that  the  words  of  that  will  were 

(1)  59  R.  R.  652  (2  Dr.  &  War.  89) ;  8.  C\  on  appeal,  59  It.  R.  at  p.  602 
(12C1.  &Fin.  161). 
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sufficient  to  create  a  perpetual  annuity,  and  I  suppose  upon  the  Kerb 
same  ground  (for  no  other  was  mentioned)  the  House  of  Lords  arrived  the 
at  a  similar  conclusion.  ^£p™£ 

If  upon  this  will  I  find  an  intention  expressed,  not  simply  to  give 
an  annuity  to  the  appellant  in  mere  words  of  donation,  hut  that  an 
annuity  is  to  be  purchased  for  her,  and  that  purchase  is  to  be  made 
out  of  the  corpus  of  the  testator's  property,  then  I  apprehend  it  is 
an  annuity  which  is  to  exist  in  the  way  in  which  it  is  to  be  pur- 
chased, namely,  generally  and  perpetually ;  whatever  sum  therefore 
it  would  cost  to  produce  the  annuity  must  be  invested  for  that 
purpose,  or  the  annuitant  may  elect  to  take  such  principal  sum. 

I  wish  it  to  be  understood,  that  we  are  expressing  no  opinion 
against  the  decision  of  the  Master  of  the  Rolls  upon  the  other 
annuities  in  this  will,  which  may,  very  probably,  be  considered  to 
stand  upon  different  grounds.  Our  attention  has  been  directed,  as 
it  ought  to  have  been,  only  to  the  particular  case  of  the  appellant, 
which  has  *been  selected  manifestly  from  the  whole  list  as  a  favour-  [  *»85  ] 
able  case  to  bring  by  way  of  appeal  to  this  Court. 

The  testator  it  is  true  has  not  added  words  of  limitation  to  the 
bequest  of  the  particular  annuity,  but  he  nowhere  in  the  course  of 
his  will  adds  to  any  of  his  gifts  words  of  limitation,  and  it  is  only 
with  reference  to  a  married  woman,  where  he  gives  her  3,000Z.,  "  to 
hold  the  same  independent  of  her  husband,  and  to  be  disposed  of  by 
her  will,  properly  signed  and  executed,"  that  he  seems  to  make  an 
absolute  gift ;  for  even  in  the  devise  of  his  landed  property  to  be 
sold,  he  uses  no  words  of  inheritance.  In  the  bequest  to  the 
Hospital  he  says,  "  I  desire  the  remainder  of  my  personal  property 
shall  be  laid  out  in  the  purchase  of  an  annual  income  in  the  3/.  per 
cent.  Consols  for  the  benefit  of  a  Cancer  Ward,"  using  no  words  of 
perpetuity ;  in  fact,  in  no  one  instance  does  he  use  words  of  limita- 
tion or  perpetuity  in  favour  of  a  legatee.  By  the  recent  statute  for 
the  amendment  of  the  laws  with  respect  to  wills  (1),  no  doubt,  when 
a  testator  gives  his  house,  the  legatee  takes  it  absolutely,  just  as 
if  the  testator  had  before  that  statute  given  a  chattel,  unless  the 
gift  is  restrained  by  the  context ;  and  that  authority  of  Parliament 
in  giving  effect  to  what  was  the  general  impression  of  mankind, 
ought  to  have  an  influence  in  cases  of  this  kind,  where  the  will  is 
fairly  open  to  the  construction  that  the  absolute  interest  was 
intended  to  pass. 

Having  given  certain  other  legacies,  the  testator  proceeds :  "  I 

(1)  1  Vict.  c.  26. 
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Kerr        desire  that  my  executors  shall  purchase  annuities  for  each  of  my 

The  two  nisters,  viz.  Mrs.  Eliza  Byrne,  of  Thurles,  Ireland,  and  Mrs. 

HwHtSSf    Ellen  FitzPtttrick>  of  Killenall,  Ireland,  of  100/.  a  year  each,  the 

said  annuities  to  he  purchased  in  the  British  funds.'*     It  is  to  be 

observed  that  he  does  not  stop  there,  for  in  the  subsequent  part  of 

[  *586  ]  *the  will,  after  having  given  other  legacies  and  annuities,  he  says  : 
11 1  direct  my  landed  property  at  Otham  to  be  sold  by  auction,  and 
the  produce  thereof  to  go  to  the  carrying  out  of  the  aforesaid 
annuities  and  legacies."  How  is  t;  the  produce  "  to  go  to  the  carry- 
ing out  of  the  aforesaid  annuities  and  legacies?  The  landed  pro- 
perty is  not  dedicated  out  of  the  annual  proceeds  to  pay  the 
annuities  and  the  legacies,  but  the  landed  property  without  words  of 
inheritance  is  to  be  sold,  and  the  produce  is  "  to  go  to  the  carrying  out 
of  the  aforesaid  annuities  and  legacies."  What  is  meant  by  "carry- 
ing out  the  aforesaid  annuities  and  legacies  ? "  The  testator  did 
not  mean  that  there  was  to  be  a  continued  payment  of  the  annuities 
out  of  the  rents  or  the  produce  of  the  property,  but  it  was  his 
intention  that  a  certain  portion  of  the  proceeds  of  that  property 
should  be  applied  to  the  purchase  of  the  annuities  in  the  British 
funds  and  to  the  payment  of  the  legacies,  for  he  adds,  "and  should 
the  produce  of  the  same  be  not  fouud  sufficient  for  that  purpose" — 
that  is,  for  the  purpose  of  producing  the  annuities  and  the  legacies 
— "  I  desire  that  the  remainder' ' — that  is,  the  money  wanted — 
"  shall  be  made  up  from  my  personal  property."  He  then  directs 
all  his  personal  property,  which  he  specifies,  to  be  sold,  and  con- 
verted into  money,  and  concludes,  "  After  the  above  annuities  and 
all  legacies  have  been  paid  and  effected,  I  desire  the  remainder  of 
my  personal  property  shall  be  laid  out  in  the  purchase  of  an  annual 
income  in  the  82.  per  cent.  Consols  for  the  benefit  of  a  Cancer  Ward 
in  the  Middlesex  Hospital."  The  effect  of  that  provision  is,  that 
should  the  real  estate  fall  short  of  being  sufficient  to  pay  and  effect 
the  annuities  and  legacies,  that  is,  to  purchase  the  annuities  and 
pay  the  legacies,  then  he  resorts  to  his  personal  estate  ;  and  in  that 
case  so  much  is  to  be  taken  from  the  personal  property  as  will 
effect  the  annuities  and  pay  the  legacies.      The  words    are  not 

[  *587  ]  exactly  accurate  in  their  position,  but  the  sense  *is  manifest,  and  it 
is  quite  immaterial  in  what  order  the  words  come  in  such  a  sentence. 
Then  follow  the  words,  "  I  desire  the  remainder  of  my  personal 
property  shall  be  laid  out  in  the  purchase  of  an  annual  income/ 
Has  the  testator  not  thus  expressed,  as  clearly  as  could  he  expressed, 
an  intention  that  these  annuities  and  legacies  shall  be  all  separated 
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from  the  corpus  of  his  property,  and  that  what  remains  after  paying 
the  legacies  and  effecting  the  annuities  shall  be  money  in  hand 
to  invest  in  Consols  ?  Without  entering  into  the  consideration  of 
the  question  as  to  the  purchase  being  to  be  made  in  the  British 
funds,  this  is  a  case  in  which  the  testator  has  given  an  annuity  to 
l>e  purchased  out  of  the  produce  of  his  estate,  and  the  rest  of  his 
estate  is  to  be  applied  to  another  object ;  therefore  so  much  of  the 
produce  of  his  estate  is  in  this  view  altogether  cut  off  from  the  rest 
of  the  property,  and  dedicated  to  the  particular  purpose.  We  have 
not  now  to  consider  what  might  be  the  effect  in  law  of  particular 
annuities  falling  into  the  residue.  If,  however,  an  annuity  be  pro* 
vided  for  a  particular  person  generally  by  investment  of  a  portion 
of  a  testator's  estate,  I  hold  it  to  be  clear  law  that  the  annuitant 
will  take  the  absolute  interest,  because  it  is  in  effect  a  dedication  of 
a  portion  of  the  corpus  of  the  testator's  property  to  produce  the 
particular  annuity. 

Looking  at  the  general  import  of  this  will,  I  do  not  at  all  feel  the 
difficulty  which  arises  or  is  supposed  to  arise  upon  the  direction 
that  the  annuities  are  to  be  purchased  in  the  British  funds.  It  is 
in  the  first  place  to  be  observed,  that  here  there  is  not  a  simple  gift 
of  au  annuity,  but  it  is  a  gift  by  way  of  direction  to  purchase  the 
annuity,  not  a  word  being  said  about  the  annuity  being  for  life. 
What  improbability  is  there,  that  in  the  ordinary  case  where  an 
annuity  is  directed  to  be  purchased  with  the  proceeds  of  a  testator's 
property,  the  annuitant  is  to  take  the  annuity  as  purchased  ?  *And 
surely  it  is  not  to  be  supposed,  because  the  testator  adds  his  desire 
that  the  annuity  should  be  purchased  in  the  British  funds,  that  such  an 
expression  means  that  a  Government  life  annuity  is  to  be  purchased. 

I  must  find  something  specific  on  the  face  of  this  will  to  compel 
the  Court  to  say  that  a  direction  to  buy  an  annuity  in  the  British 
funds  means  to  buy  a  Government  life  annuity  under  particular 
Acts  of  Parliament.  Those  Acts  of  Parliament  are  fenced  around 
with  all  sorts  of  difficulties,  and  I  cannot  in  the  face  of  such  diffi- 
culties impute  to  this  testator  any  such  intention;  if  he  had  such 
intention,  nothing  would  have  been  more  easy  than  for  him  to  have 
said,  "buy  for  her  life,"  and  then  in  all  probability  he  would  have 
added,  "in  the  Government  funds."  What  is  the  meaning  of  the 
expression  "British  funds"?  What  is  the  nature  of  a  Government 
annuity?  The  Commissioners  for  the  Reduction  of  the  National 
Debt  are  authorized  to  take  stock  or  money  from  persons  willing  to 
treat  with  them  for  the  purchase  of  a  Government  life  annuity,  and 
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if  money  is  taken,  that  is  to  be  converted  into  British  stock.  The 
stock  when  obtained  goes  in  satisfaction  of  the  National  Debt,  and 
then  the  purchaser  is  to  have  an  annuity  secured  upon  the  Consoli- 
dated Fund.  By  the  express  direction  of  the  Act  of  Parliament, 
British  funds  may  be  exchanged  for  such  an  annuity,  but  it  cannot 
therefore  be  predicated  that  the  annuity  is  payable  out  of  British 
funds,  in  the  sense  used  by  this  testator.  The  expression,  "British 
funds/*  does  not  mean  British  money :  it  means  the  public  funds 
of  this  country ;  and  as  the  testator  had  got  funded  property  in 
other  countries,  he  says  "British  funds/'  and  not  foreign;  but 
the  word  "funds/'  in  common  parlance,  and  according  to  its 
natural  import,  means  the  funds  of  England,  the  British  funds. 
If,  however,  a  man  buys  a  life  annuity  of  the  Government, 
*he  does  not  buy  an  annuity  in  the  British  funds,  but  an  annuity 
payable  out  of  the  Consolidated  Fund.  Now  the  Consolidated 
Fund  is  money  raised  by  the  authority  of  Parliament  to  pay  the 
British  funds  themselves.  The  British  funds  are  nothing  but 
perpetual  annuities  redeemable ;  and  the  very  money  out  of  which 
this  annuity,  had  it  been  purchased,  would  have  been  payable, 
would  have  been,  not  out  of  the  British  funds,  the  property  of  the 
public  individually,  but  out  of  the  accumulation  of  the  Consolidated 
Fund  applicable  to  the  payment  of  the  national  engagements.  The 
two  things  are  so  clearly  contradistinguished  from  each  other,  that 
I  cannot  consider  this  testator,  by  any  latitude  of  language,  as 
intending,  by  the  direction  to  purchase  an  annuity  in  "the  British 
funds/'  an  equivalent  expression  to  the  purchase  of  a  Government 
life  annuity.  It  is  also  to  be  observed,  that  in  the  residuary 
bequest  to  the  Hospital,  the  testator  does  not  direct  the  purchase 
of  an  annual  income  for  the  Hospital  in  the  British  funds,  but  he 
designates  the  investment  as  the  82.  per  cent.  Consols.  When, 
however,  he  wanted  to  produce  a  particular  annuity,  he  says,  "Buy 
that  annuity  in  the  British  funds."  To  him  it  was  indifferent 
whether  it  was  bought  in  the  8/.,  4Z.,  or  51.  per  Cents.,  because 
when  bought  it  was  to  be  a  perpetual  annuity,  and  the  corpus  which 
was  to  produce  it  would  become  the  absolute  property  of  the 
annuitant. 

I  cannot  qualify  the  expression  of  my  opinion,  because  I  so 
strongly  entertain  it,  but  I  need  not  say  that  I  have  made  these 
observations  with  the  most  unfeigned  respect  and  deference  for 
the  opinion  entertained  by  my  Lord  Justice  Lord  Cranworth,  and 
the  doubt  expressed  by  my  Lord  Justice  Knight  Bruce,     If  the 


VOL.  XCV. 


i85'2.     CH.     -2  1).  M.  &  G.  589—590. 


2ii 


appellant's  case  bad  alone  been  brought  before  the  Master  of  the 
Rolls,  I  thiuk  it  very  likely  he  would  *have  adopted  the  construc- 
tion arrived  at  by  this  Court ;  I  desire  it,  however,  to  be  distinctly 
understood  that  the  decision  of  this  Court  in  no  respect  affects  the 
decision  of  the  Master  of  the  Bolls,  except  in  the  case  of  the 
particular  annuity  the  subject  of  this  appeal. 

The  costs  of  the  appeal  of  all  parties  will  come  out  of  the  residue, 
because  it  is  a  question  raised  by  the  testator. 
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COX   v.   DOLMAN  (1). 

(2  D.  M.  &  G.  592—598 ;  S.  C.  22  L.  J.  Ch.  427  ;  17  Jur.  97  ;  20  L.  T.  O.  S.  171.) 

A  testator  devised  his  real  estates  to  trustees,  upon  trust  to  i«iy  certain 
annuities,  which  were  to  be  increased  in  certain  events,  and  a  term  of 
ninety-nine  years  was  vested  in  other  trustees,  for  better  securing  the 
annuities,  and,  subject  thereto,  the  estates  were  limited  to  the  testator's 
sons  for  life,  with  divers  remainders  over.  The  first  tenant  for  life  entered 
into  possession,  and  soon  afterwards  the  events  huppeued  by  which  the 
annuities  were  to  be  increased ;  the  original  annuities  were  regularly  paid, 
but  no  payment  was  made  in  respect  of  the  increased  annuities;  after  the 
death  of  the  tenant  for  life,  and  much  more  than  six  years  after  the  period 
when  such  increased  payments  ought  to  have  been  made,  a  bill  was  filed 
b)'  one  of  the  annuitants  to  have  the  whole  arrears  raised  out  of  the  estate 
of  the  tenant  for  life,  and  by  sale  or  mortgage  of  the  term  :  Held,  that  the 
term  being  a  subsisting  term,  on  which  the  trustees  might  obtain  posses- 
sion, the  case  was  within  the  saving  of  the  25th  section  of  the  Act  3  &  4 
Will.  IV.  c.  27,  and  that  the  annuitant  was  not  barred  by  the  operation  of 
the  42tid  section  of  that  Act  from  recovering  the  entire  arrears  (2). 

The  abstract  question  determined  in  Hunter  v.  Nuckutds  (3)  is  unaffected 
by  this  deci&ion,  though  in  that  case,  as  in  this,  the  annuity  was  collaterally 
secured  by  a  term  of  years,  a  circumstance  which  was  not  adverted  to  either 
in  the  argument  or  judgment. 

Robert  Kilby  Cox  by  his  will,  dated  the  17th  May,  1820,  devised 
and  bequeathed  all  his  freehold,  copyhold,  and  leasehold  estates 
unto  John  Webbe  Weston  and  John  Wright,  their  heirs,  executors, 
administrators  and  assigns,  according  to  the  respective  nature  and 
tenure  thereof,  to  the  use  and  intent  that  his  son  Robert  Kilby 
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(1)  This  cause  was  heard  by  special 
leave  before  the  Lord  Chancellor  and 
the  Lords  Justices  in  the  first  instance, 
as  the  Master  of  the  Rolls,  before 
whom  it  was  originally  brought,  felt 
himself  embarrass  d  by  the  decisions 
of  Lord  Lynuhukst  and  Lord  (Tot- 
tenham, in  the  cases  of  Young  v. 
Lord  Waterpark,  60  E.  R.  324  (13 
JSim.    199) ;     affirmed  on    appeal,   60 
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R.  R.  328  (15  L.  J.  Ch.  63),  and 
Hunter  v.  Nucleoids,  84  R.  R.  217  (1 
Mac.  &  G.  640). 

(2)  But  now  see  the  Real  Property 
Limitation  Act,  1874  (37  &  38  Vict, 
c.  57),  8.  10,  which  practically  over- 
rides this  cose  as  from  the  1st  January, 
1879.— O.  A.  S. 

(3)  84  R.  R.  217  (1  Mac.  &  G.  640). 
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Cox  Cox.  and  his  the  said  testator's  daughters  Alicia  Mary  Cox  and  the 
Doi/mak.  plaintiff  Mary  Ann  Cox  and  their  respective  assigns,  should  and 
might  respectively  have,  receive,  and  take  out  of  the  rents,  issues, 
and  profits  of  the  said  estates  one  clear  yearly  rent-charge  of  2001. 
each,  during  their  joint  natural  lives ;  and  that  upon  the  decease 
of  any  one  of  them,  the  two  survivors  of  them  and  their  respective 
assigns  might  have,  receive,  and  take  thereout  one  clear  yearly 
[  *593  ]  rent-charge  of  800Z.  each,  *during  their  joint  natural  lives ;  and 
after  the  decease  of  either  of  them,  then  that  the  ultimate  survivor 
of  them,  and  his  or  her  assigns,  might  have,  receive,  and  take 
thereout  one  clear  yearly  rent-charge  of  400Z.  during  his  or  her 
natural  life ;  and  the  testator  thereby  gave  to  his  said  son  and 
daughters,  and  their  respective  assigns,  such  and  the  same  powers 
of  distress  and  entry  for  enforcing  the  due  payment  of  the  said 
rent-charges  respectively,  as  were  usual  in  cases  of  non-payment 
of  rent  reserved  on  common  demises ;  and  subject  thereto,  to  the 
use  of  John  Webbe  Weston  and  James  Cugnoni,  their  executors, 
administrators  and  assigns,  for  the  term  of  99  years,  upon  trust 
for  better  securing  the  due  payment  of  the  said  rent-charges 
respectively  ;  and  from  and  after  the  end  and  expiration,  or  other 
sooner  determination  of  the  said  term  of  99  years,  and  in  the 
meantime  subject  thereto  and  to  the  trusts  thereof,  to  the  use  of 
his  the  testator's  eldest  son  Samuel  Cox  for  life,  and  from  and 
after  his  decease  to  such  successive  uses  for  life  and  in  tail  as  were 
therein  particularly  mentioned,  but  which  failed  to  take  effect  in 
the  lifetime  of  S.  Cox ;  and  after  and  subject  to  such  uses,  to  the 
third  and  every  other  son  of  the  testator's  nephew  as  should  be 
born  in  his  lifetime,  for  life,  with  remainder  to  their  first  and  other 
sons  respectively  in  tail ;  and  he  appointed  his  sons  Samuel  Cox 
and  Robert  Kilby  Cox  executors  of  his  will.  By  a  codicil  dated  the 
2Srd  October,  1827,  the  testator  substituted  other  trustees  in  the 
place  of  those  named  in  the  will  of  the  devised  estates,  and  of 
the  term  of  99  years  ;  and  he  thereby  gave  to  each  of  his  daughters, 
Alicia  Mary  Cox  and  Mary  Ann  Cox,  one  further  annual  sum  or 
yearly  rent-charge  of  100Z.,  to  be  issuing  out  of  and  charged  and 
chargeable  upon  all  and  every  his  freehold,  copyhold,  and  leasehold 
estates,  to  be  raised  by  the  trustees  of  the  term  of  99  years ;  and 
[  *o94  ]  he  thereby  declared  that  his  ^daughters  and  trustees  should  have 
the  same  powers  and  remedies  for  recovering  and  compelling  pay- 
ment thereof  respectively,  as  in  his  will  were  mentioned  and 
expressed  respecting  the  rent-charges  of  200/.  thereby  respectively 
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given  to  bis  said  daughters;  and  after  the  decease  of  either  of  Cox 
them  the  testator  thereby  gave  to  the  survivor  of  them  and  her  dolman. 
assigns  for  her  life,  the  additional  annuity  of  100/.,  thereby  given 
to  such  one  of  his  daughters  as  should  first  depart  this  life,  with 
the  same  powers  and  authorities  as  were  thereinbefore  given  for 
the  recovery  thereof,  and  to  be  secured  to  them  as  the  other 
annuities  were  secured.  And  the  testator  thereby  declared  that 
the  annuities  so  thereby  given  for  his  said  daughters  as  aforesaid, 
should  be  over  and  above  and  besides  all  other  annuities  or 
bequests  given  to  them  respectively  by  the  will ;  and  he  thereby 
appointed  Alicia  Mary  Cox  to  be  his  executrix,  jointly  with  his  two 
sons  Samuel  Cox  and  Robert  Kilby  Cox. 

The  testator  died  on  the  1st  February,  1829,  and  his  son  Samuel 
Cox  entered  into  possession  of  the  estates.  Robert  Kilby  Cox,  the 
son,  died  without  issue  on  the  4th  February,  1888,  and  A.  M.  Cox, 
the  daughter,  on  the  80th  September,  1888.  Samuel  Cox  died  on 
the  18th  April,  1851,  whereupon  R.  Snead  Cox,  the  third  son  of 
the  testator's  nephew,  became  tenant  for  life,  and  entered  into 
possession  of  the  estates.  From  the  period  of  the  death  of  R.  E. 
Cox  down  to  the  death  of  S.  Cox,  the  plaintiff  Mary  Ann  Cox  had 
only  received  the  annual  rent- charge  of  800/.;  no  payment  in 
respect  of  the  increased  annuities  to  which  the  plaintiff  became 
entitled  under  the  codicil,  after  the  deaths  of  R.  K.  Cox  and  A.  M. 
Cox,  was  ever  made.  The  bill,  which  was  filed  on  the  2nd  July, 
1852,  stated  that  the  plaintiff  was  in  total  ignorance  of  her  rights 
until  after  the  death  of  S.  Cox,  *and  now  sought  to  charge  the  [  +595  ] 
whole  of  such  arrears,  from  the  respective  deaths  of  R.  K.  Cox  and 
A.  M.  Cox  in  1883  and  1838,  on  the  assets  of  S.  Cox,  and  out  of 
the  accruing  and  future  rents  and  profits,  and  to  raise  the  same  by 
sale  or  mortgage  of  the  term. 

The  defendants,  the  executors  of  S.  Cox,  by  their  answer  sub- 
mitted that  the  claim  of  the  plaintiff  ought  to  be  limited  to  the 
recovery  of  the  arrears  during  six  years  next  prior  to  the  filing  of  the 
bill,  and  they  claimed  the  benefit  of  the  Statute  of  Limitations, 
3  &  4  Will.  IV.  c.  27. 

Mr.  if.  Palmer  and  Mr.  A.  Cooke,  for  the  plaintiff,  [relied 
on  Young  v.  Lord  Waterpark{\),  and  distinguished  Hunter  v. 
Nockolds  (2),  where  Lord  Cottbnham  only  reversed  Sir  J.  Wigram's 

(1)  60  R.   B.   324  (13  Sim.   204);      L.  J.  Oh.  63). 
affirmed  011  appeal,  60  R.  B.  328  (Id  (2)  84  11.  B.  2]  7  (1  Mac.  &  G.  640), 
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Cox         decision,  so  far  as  it  was  based  upon  Du  Viyier  v.  Lee  (l),  and  they 
Dolman,      observed  that  the  case  of  Young  v.  Lord  Wateipark  (2)  was  not 
cited  in  Hunter  v.  Nockolds], 

(The  Lord  Chancellor  :  I  do  not  think  the  authority  of  Hunter  v. 
Nockolds  can  be  quoted  against  that  of  Young  v.  Lord  Waterpark.) 

Mr.  Campbell  nnd   Mr.  Bagshawe,  jun.,  for  the  executors  of 
S.  Cox,  contra : 

On  the  true  construction  of  the  42nd  section,  no  more  than  six 
years'  arrears  of  the  annuity  are  recoverable.  Where  by  the  law 
as  it  stood  before  the  Act  8  &  4  Will.  IV.  c.  27,  there  was  a  legal 
bar,  courts  of  equity  considered  that  equitable  rights  ought  to  be 
bound  by  the  same  limitations ;  by  the  24th  section,  however,  of 
that  Act,  there  is  an  express  statutory  provision  applying  a  similar 
bar  to  suits  in  equity.  The  first  23  sections  apply  to  legal  estates, 
and  the  24th  would  have  clearly  embraced  the  present  case  but  for 
the  25th  section,  which  excepts  the  case  of  express  trusts ;  but 
that,  in  effect,  only  revives  the  old  law,  and  was  intended  to  be 
confined  to  questions  between  cestuis  que  trust  and  trustees  in 
possession. 

(Lord  Justice  Knight  Bruce  :  According  to  your  argument,  the 
trustees,  if  they  should  obtain  possession,  would  be  trustees  for 
pai  t  only  of  the  annuities  and  not  for  the  whole.) 

r  gu7  ]  The  Lord  Chancellor  :  If  you  can  show  that  the  term  of  years 

is  barred,  then  you  can  protect  yourself ;  but  it  is  admitted  that 
the  term  is  valid  and  subsisting,  and  the  trustees  therefore  may 
bring  ejectment. 

Lord  Justice  Lord  Cran worth  :  On  what  trusts  would  the 
trustees  hold  if  in  possession  ?) 

They  could  only  recover  six  years'  arrears  under  the  42nd 
section.     *     *     * 

Mr.  Cooper  and  Mr.  Witham,  for  R.  Snead  Cox,  the  tenant  for 
life  in  possession. 

Mr.  Cory,  for  the  trustees  of  the  term. 

Without  calling  for  a  reply, 

(1)  62  B.  B.  124  (2  lJare,  326).  (2)  60  B.  B.  321  (13  Shu.  204). 
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The  Lord  Chancellor: 

The  point  is  clearly  settled  on  the  authority  of  Young  v.  Lord 
}Vaterpark(l),  and  on  principle  there  is  no  distinction  between  that 
case  and  the  present.  The  legal  estate  here  remains  undisturbed, 
and  the  parties  who  have  that  estate  may  at  once  recover  posses- 
sion ;  as  long  as  that  right  remains  in  them,  the  claim  which  is 
asserted  *by  the  plaintiff  is  not  barred  by  the  statute.  Whenever 
the  trustees,  having  the  right,  execute  the  trust  by  taking  posses- 
sion, the  right  of  the  cestui  qui  trust  immediately  accrues,  and  she 
is  entitled  to  the  full  benefit  of  the  trust.  Here  the  only  question 
is,  whether  there  can  be  an  independent  bar  to  prevent  these 
trustees  from  raising  the  arrears  when  it  is  admitted  that  there  is 
an  undisputed  trust.  There  is  another  circumstance  which  is  not 
to  be  overlooked,  viz.  that  the  greater  part  of  these  annuities  have 
all  along  been  paid,  and  have  only  not  been  paid  in  full,  through 
the  neglect  of  the  trustees,  who  have  failed  to  execute  their  trust  to 
the  full  extent;  moreover  there  can  be  no  doubt  but  that  the  person 
in  possession  of  the  estates  was  aware  of  and  held  them  subject  to 
the  trust.  There  is  no  ground  whatever  to  impeach  the  decision 
in  Young  v.  Lord  Watei-park.  The  report  of  that  case,  however, 
does  not  distinctly  show  that  there  was  a  subsisting  term  on  which 
the  trustees  could  have  recovered.  As  that  is  admitted,  all  difficulty 
as  to  the  propriety  of  that  decision  vanishes. 

There  must  be  a  declaration  that  the  plaintiff  is  entitled  to  the 
whole  of  the  arrears  claimed  by  the  bill,  to  be  paid  out  of  the  assets 
of  the  tenant  for  life  up  to  the  day  of  his  death,  and  since  his  death 
by  the  present  tenant  for  life. 


Cox 

V, 

Dolman. 


[  ♦598  ] 


The  Lords  Justices  concurred. 


MYERS  v.  PERIGAL  (*). 

(2  D.  M.  &  G.  599-622 ;  S.  0.  22  L.  J.  Ch.  431 ;  20  L.  T.  O.  S.  229.) 

Bequest  of  shares  in  a  Joint-stock  Bank,  the  assets  of  which  were  by  its 
deed  to  be  deemed  personal  estate,  and  which  consisted  of  freehold  and 
copyhold  estates  and  money  due  upon  mortgage  of  freehold,  copyhold,  and 
leasehold  hereditaments,  held  not  to  be  within  the  Statute  of  Mortmain. 

Observations  of  Lord  Truro  upon  Joint-stock  Companies  established  by 


(1)  60  B.  B.  324  (13  Sim.  204) ; 
affirmed  on  appeal,  60  B.  B.  328  (15 
L.  J.  Ch.  63). 

(2)  This    is    a    leading  case  on   a 


branch  of  law  which  formerly  occu- 
pied much  of  the  time  of  the  Chancery 
Judges,  but  which  has  no  application 
to  the  wills  of  testators  dying  after 


1851. 

Feb.  12,  13. 

Nov.  ir>. 

1852. 
Dec.  1. 

Lord  St. 

Leonard*, 

L.C. 

[  599  ] 
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Myers  charter,  statute,  and  deed,  and  upon  the  distinction  in  effect  between  a 

p.  provision  by  deed  or  statute  constituting  a  Joint-stock  Company,  whereby 

Ferigal.  ^8  aggetg  are  to  be  deemed  personal  estate ;  and  semhle  per  eundem,  that 

there  is  nothing  in  the  Statute  of  Mortmain,  from  which  it  is  to  be  inferred 

that  partnerships,  consisting  of  numerous  individuals  and  possessing  real 

estate,  are  to  be  exempt  from  its  operation. 

The  appeal  in  this  case  was  originally  brought  before  Lord 
Truro,  on  the  12th  February,  1851,  by  the  defendants,  who  are 
the  representatives  of  four  charitable  societies,  from  so  much  of  a 
decree  of  the  Vice-Chancellor  Shadwell(i)  as  declared  that  the 
bequest  of  certain  shares  in  the  Durham  and  Northumberland 
District  Bank  was  not  a  legal  bequest  within  the  Statute  of 
Mortmain. 

The  appeal  was  fully  argued  before  Lord  Truro  on  the  18th  and 
14th  of  February,  1851,  and  on  the  15th  November,  1851,  the  case 
was  placed  in  his  Lordship's  paper  for  judgment.  On  that  occasion 
he  made  the  following  observations :  I  have  considered  this  case, 
and  am  now  prepared  to  give  my  judgment  upon  it ;  but  as  so 
much  property  has  of  late  become  invested  in  Joint-stock  Com- 
panies, and  as  the  question  before  me  is  one  which  has  already 
often  arisen  and  led  to  conflicting  decisions,  and  is  likely  frequently 
to  recur,  it  is  extremely  important  to  put  the  question  in  a  course 
for  a  final  decision  by  having  the  opinion  a  court  of  law  on  its 
construction. 

The  cases  bearing  upon  the  point  seem  to  divide  themselves  into 
three  classes ;  first,  those  of  Companies  which  are  corporations, 
T  *600  ]  but  corporations  of  the  peculiar  nature  *that  each  individual  is 
entitled  to  a  certain  proportionate  part  of  the  profits  resulting  from 
the  corporate  property :  with  regard  to  these,  there  have  been 
decisions  that  the  shares  in  the  corporate  property  are  not  within 
the  Mortmain  Act.  I  may  mention  as  an  example  the  case  of 
Bligh  v.  Brent  (2),  which  related  to  the  Chelsea  Water  Works, 
where  it  was  held  that  the  shares  in  that  Company  were  personalty 
and  passed  under  the  old  law  by  an  unattested  will ;  they  were  not 
considered  as  an  interest  in  land  within  the  Mortmain  Act,  because 

the    passing    of    the  Mortmain    and  case  of  Myers  v.  Perigal  has  left  so 

Charitable  Uses  Act,  1891  (5th  August,  many  traces  in  later  reports  that  it  is 

1891).     Many  later  cases  under  the  thought  necessary  to  retain  the  report 

old  law  are  collected  and  referred  to  here  at  some  length.— O.  A.  S. 

in  the  report  of  In  re  Parker  [1891]  (1)  16  Sim.  533. 

1  Ch.  682,  60  L.  J.  Ch.  195,   64  L.  T.  (2)  47  B.  E.  420  (2  Y.  &  C.  Ex.  Eq. 

257.    Although  the  practical  utility  of  268). 
these  cases  has  almost  ceased,  yet  the 
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it  appeared  that  the  language  of  the  charter  of  incorporation  was  Myebs 
much  more  suitable  to  personal  than  to  real  estate;  and  the  Court  prrtoal. 
held  that  the  interest  of  the  corporation  was  an  interest  only  in  the 
surplus  profits,  and  that  the  land  was  merely  the  instrument 
whereby  the  joint  stock  of  money  was  made  to  produce  profits. 
There  is  certainly  a  distinction  between  such  corporations  and 
ordinary  corporations,  in  so  far  as  that,  generally  speaking,  mem- 
bers of  a  corporation  have  no  specific  share  or  interest  in  the 
profits  of  the  corporate  property,  and  cannot  assign  their  interest 
in  the  corporate  property ;  but  in  corporations  of  the  former  sort 
each  corporator  has  a  separate  and  distinct  assignable  interest  to 
the  extent  of  his  shares.  The  question,  however,  as  to  the  interest 
of  such  a  corporator  is  quite  distinct  from  that  which  comes  under 
consideration  in  this  case. 

A  second  class  is  that  of  Joint-stock  Companies  established  by 
deed,  but  not  incorporated  either  by  charter  or  Act  of  Parliament, 
and  the  only  distinction  between  such  Companies  and  Companies 
established  by  Act  of  Parliament  is,  that  in  the  latter  case  the 
agreement  or  contract  of  partnership  takes  the  form  of  law  under 
the  authority  of  the  Legislature.  I  particularly  refer  to  those  Acts 
of  *  Parliament  which  establish  Joint-stock  Companies,  and  which  [  *60i  J 
contain  a  clause  that  the  interests  of  the  shareholders  shall  be 
deemed  personal  estate.  When  that  clause  is  embodied  in  an  Act 
of  Parliament,  of  course  its  enactments  are  legally  binding,  what- 
ever may  be  their  effect,  but  when  the  same  clause  is  contained  in 
a  deed  of  partnership  it  may  not  have  the  same  effect  at  all,  because 
parties  cannot  agree  among  themselves  to  alter  the  legal  character 
or  incidents  attached  to  a  certain  description  of  property  ;  and  this 
appears  to  be  the  only  distinction  between  Companies  constituted 
by  deed,  and  Companies  constituted  by  Act  of  Parliament. 

The  third  class  comprise  Joint-stock  Companies  established 
by  Act  of  Parliament,  but  as  the  present  is  not  one  of  those  cases 
we  need  not  further  consider  what  is  the  effect  of  a  Joint-stock 
Company  so  established.  The  present  is  a  Joint-stock  Company 
established  by  deed,  not  otherwise  connected  with  statute  law, 
except  under  the  general  Act  for  regulating  Banking  Companies, 
and  applying  in  respects  quite  irrelevant  to  the  question  now 
before  me. 

In  the  decision  to  which  I  have  referred,  the  peculiar  nature  of 
this  property  being  the  subscriptions  of  numerous  individuals,  was 
remarked  upon,  and  had  some  share  in  influencing  the  conclusion 
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Myers       that  was  come  to ;  but  I  have  been  unable  to  discover  what  those 

Perigai*.  peculiar  incidents  are  which  have  any  bearing  on  the  question.  Is 
there  any  difference,  in  its  legal  characteristics,  between  a 
partnership  of  a  hundred  or  a  thousand,  and  a  partnership  of  two 
or  three  ?  I  am  not  aware  that  the  law  varies  according  to  the 
number  of  members  of  a  partnership.  What  then  is  the  difference 
between  a  Joint-stock  Company  established  by  deed  and  an 
ordinary  partnership  ? 

[602]  It  was  said   that  the  Legislature,  at  the  time  of  passing  the 

Mortmain  Act,  could  not  have  contemplated  this  description  of 
property.  Why  not  ?  It  might  not  have  contemplated  these  large 
partnerships;  but  the  law  ns  applicable  to  partnerships  was  under- 
stood, and  if  there  had  been  anything  in  the  nature  of  a  partnership, 
that  ought  to  have  had  any  influence  in  the  determination  of  its 
character,  I  think.it  would  have  been  noticed.  If  I  am  correct  in 
my  impression,  the  present  is  an  ordinary  partnership  with  all  its 
legal  incidents,  though  attended  with  some  difficulties  of  arrange- 
ment arising  from  the  numbers  of  which  it  is  composed ;  and  it 
appears  to  me  that  there  is  nothing  in  the  Statute  of  Mortmain, 
from  which  it  is  to  be  inferred  that  that  statute  has  no  application 
to  cases  like  the  present.  I  would  further  remark,  that,  generally 
speaking,  the  decisions  upon  an  Act  of  Parliament  which  are  the 
most  proximate  to  the  period  of  its  becoming  law  are  most  likely  to 
correspond  with  the  spirit  and  intention  of  the  Act.  Within  sevm 
years  after  the  passing  of  the  Mortmain  Act,  the  case  of  The 
Attorney -General  v.  Lord  Weymouth  (1)  was  decided.  There  a 
testator  had  directed  his  estates  to  be  sold,  and  out  of  the  proceeds 
of  the  estates,  certain  sums  to  be  given  to  charities.  A  question 
arose,  whether  that  devise  was  within  the  Mortmain  Act.  I  think 
the  judgment  of  the  Lord  Chancellor  Lord  Hardwicke  is  very 
important,  and  bears  strongly  on  the  present  case.  He  there 
remarks:  "It  is  insisted  that  the  true  intention  of  the  Act  was, 
according  to  its  title,  to  restrain  the  disposition  of  lands,  whereby 
they  became  inalienable,  and  this  was  the  only  intention  of  the  Act. 
But  I  think  the  intent  of  the  Act  is  taken  up  much  too  short,  for  the 
title  is  no  part  of  the  Act,  and  has  often  been  determined  not  to  be 
so;  nor  ought  it  to  be  taken  into  consideration  in  the  construction 

[  *60s  ]  of  this  Act,  for  originally  *there  were  no  titles  to  the  Acts,  but  only 
a  petition  and  the  King's  answer,  and  the  Judges  thereupon  drew 
up  the  Act  into  form,  and  then  added  the  title  ;  and  the  title  does 
(1)  Amb.  20;  seep.  22, 
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not  pass  the  same  forms  as  the  rest  of  the  Act,  only  the  Speaker,  Myers 
after  the  Act  is  passed,  mentions  the  title,  and  puis  the  question  upon  perigal. 
it ;  therefore  the  meaning  of  this  Act  is  not  to  he  inferred  from  the 
title,  but  we  must  consider  the  Act  itself.  It  first  takes  notice,  that 
gifts  and  alienations  of  lands  in  mortmain  are  prohibited  by  divers 
wholesome  laws,  as  prejudicial  to  the  common  utility;  and  then  it 
proceeds,  that  nevertheless  this  public  mischief  has  greatly  increased 
by  many  large  and  improvident  alienations  or  dispositions,  made  by 
languishing  or  dying  persons,  or  by  other  persons  to  use.*  called 
(charitable)  to  take  place  after  their  deaths,  to  the  disherison  of 
their  lawful  heirs.  The  reason  of  this  statute  was  to  hinder  gifts 
by  dying  persons,  out  of  a  pretended  or  mistaken  notion  of  religion, 
as  thinking  it  might  be  for  the  1  enefit  of  their  souls  to  give  their 
lands  to  charities  which  they  paid  no  regard  to  in  their  lifetime ; 
and  therefore  the  Act  of  Parliament  has  not  absolutely  prohibited 
the  disposition  of  land  to  charitable  uses,  but  left  it  to  be  done  by 
deed,  executed  a  year  before  the  death  of  the  grantor,  and  enrolled 
within  six  months  after  execution,  though  this  will  render  them 
equally  unalienable;  but  the  Legislature  blended  the  two  incon- 
veniences together,  the  acts  of  languishing  and  dying  persons,  and 
the  disherison  of  heirs.4' 

I  may  here  observe,  that  it  will  be  found  by  referring  to  Magna 
Charta,  and  to  7  Edw.  I.  st.  2,  c.  1,  that  there  had  been  a  constant 
conflict  between  the  Legislature  and  religious  bodies,  the  Legislature 
trying  to  prevent  alienation  under  the  influence  of  impressions  that 
are  more  cogent  when  a  man  is  about  to  leave  the  world  than 
during  the  vigour  of  his  life,  and  the  aim  of  the  ^statute  being  to  [  *604  ] 
prevent  the  disherison  of  heirs  under  such  circumstances,  and 
constant  attempts  being  made  by  religious  bodies  to  evade  its 
operation.  That  may  account  for  the  generality  of  the  words  in 
the  preamble  to  the  9  Geo.  II.  c.  86,  which  appears  framed 
expressly  to  prevent  evasion.  It  will  oftentimes  happen,  from  the 
imperfection  of  language,  that  it  cannot  be  adapted  to  repress 
a  general  evil  effectually  without  its  sometimes  embracing  cases 
beyond  which  the  evil  exists.  Thus,  in  order  to  prevent  fraud  in 
the  Excise  and  Customs,  there  are  many  regulations,  the  infraction 
of  which  oftentimes  fixes  with  penalties  persons  whose  disobedience  is 
unconnected  with  a  fraudulent  object.  But  as  LordTENTBRDBN  has 
said,  such  regulations  are  general,  to  secure  a  great  object  which 
could  not  otherwise  be  secured,  and  they  must  ba  generally  obej'ed. 
So  it  will  happen  that  to  effect  a  general  object  the  Legislature  uses 
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Myebs  language  very  large  and  comprehensive,  with  a  view  to  secure  that 
Pebigal.  object  which  is  deemed  to  be  important,  though  in  doing  so  cases 
not  precisely  within  the  object  may  be  affected.  The  first  duty  of 
the  Court  is  to  look  at  the  language  of  the  Act,  to  see  its  plain 
meaning ;  and  though  the  particular  case  may  not  come  within  the 
object,  yet  if  it  comes  distinctly  within  the  meaning  of  the  language, 
the  Court  may  sometimes  be  compelled  to  give  effect  to  that  which 
the  language  imports,  and  by  such  construction  to  include  objects 
not  within  the  full  intention  of  the  Act.  It  appears  that  originally 
Magna  Charta,  as  commented  upon  by  Lord  Coke  in  2nd  Institute, 
page  65,  and  the  statute  of  Edw.  L,  point  only  at  some  of  the 
reasons  which  it  is  to  be  inferred  existed  for  passing  the  Act  of 
9  Geo.  II. ;  but  they  also  point  to  others  which  have  ceased  to  be  of 
importance,  such  as  gifts  in  mortmain,  having  the  effect  of  depriv- 
ing lords  of  their  fees,  and  the  Crown  of  escheats.  The  9  Geo.  II., 
[  *605  ]  however,  points  at  the  evil  caused  by  the  disherison  of  heirs,  *but 
does  not  of  course  take  notice  of  those  other  reasons  which,  since 
the  alteration  has  taken  place  in  the  feudal  nature  and  tenure  of 
property,  have  ceased  to  operate.  Another  reason  is  added,  which 
may  have  been  within  the  intention  of  the  former  Acts ;  namely, 
the  circumstance  of  advantage  being  taken  of  languishing  or  dying 
persons. 

It  remains  to  be  considered  whether  there  is  any  difference  in  fact 
between  this  Banking  Company  and  an  ordinary  partnership.  It 
appears  that  the  Company  carried  on  their  concerns  through  the 
agency  of  their  directors,  and  were  empowered  to  invest  their  capital 
in  the  purchase  of  land  or  by  way  of  mortgage,  and  in  various  other 
modes;  and  it  further  appears  that  the  general  body  had  the 
control  of  the  whole  concern,  at  meetings  called  in  a  particular 
manner.  Now  the  land  and  the  mortgages  and  all  other  property 
which  the  partnership  possessed,  were  always  subject  to  the  disposi- 
tion of  the  general  body  of  proprietors,  and  in  the  meantime  to  the 
disposition  and  control  of  what  may  be  called  the  managing 
partners,  or  in  other  words  the  directors.  It  is  extremely  important, 
before  this  case  can  be  determined,  to  consider,  in  the  first  place, 
whether  a  partnership  so  formed  and  carried  on,  is  in  any  manner 
different  from  an  ordinary  partnership  composed  of  a  much  less 
number  of  persons.  In  the  next  place,  what  is  the  effect  of  the 
Company  having  the  complete  control  of  this  property.  Suppose 
its  deed  of  incorporation  had  provided  that  the  produce  of  the  land 
which  the  Company  possessed  should  form  a  distinct  fund,  and  be 
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divided   among   the   shareholders,  would   that  have   imported  an       Myers 
interest,  charge,  or  incumbrance  on  the  land,  or  made  any  difference      Pehigal. 
in  principle  from  the  system  which  actually  prevailed,  whereby  the 
profit  of  the  land  was  thrown  into  *a  fund  formed  partly  of  profits       [  *606  ] 
from  land,  partly  of  interest  on  mortgages,  and  partly  of  banking 
profits  ? 

Since  the  passing  of  the  Mortmain  Act  many  cases  have  occurred 
on  the  construction  of  that  Act  of  Parliament,  and  various  views 
have  been  taken  of  it.  In  the  case  of  Hilton  v.  Giravd  (l),  decided 
by  Vice-Chancellor  Knight  Bruce,  the  question  arose  on  shares, 
some  of  which  were  in  Companies  which  were  corporations  incor- 
porated by  charter  or  Act  of  Parliament,  and  some  in  Companies 
which  were  not  incorporated,  and  they  were  all  treated  as  standing 
on  the  same  footing,  as  being  not  within  the  Act,  and  the  observa- 
tions of  the  learned  Judge  are  general  and  applicable  to  all 
Companies,  whether  incorporated  or  not.  In  other  cases  also,  the 
distinction  has  not  even  been  adverted  to. 

I  am  prepared,  as  I  have  already  stated,  to  give  my  judgment 
now,  but  it  is  much  better  that  I  should  not  express  my  views  on 
the  question,  if  either  of  the  parties  desire  the  opinion  of  a  court 
of  law,  and  if  they  do  they  are  entitled  to  have  it,  as  the  case  is  one 
well  deserving  of  such  consideration. 

(Mr.  Wether  ell,  on  behalf  of  the  four  charitable  societies,  elected 
to  have  a  case  for  the  opinion  of  a  court  of  law.) 

The  observations  I  have  made  have  been  with  a  view  of  calling  the 

attention  of  the  Bar  to  some  matters  which  have  not  been  remarked 

upon  in  the  argument.     I  will  mention  two  cases  which  are  worthy 

of  being  considered,  but  being  under  a  totally  different  head  of  law, 

they  may  not  have  attracted  attention.    One  is  the  case  of  Baxter 

v.  Broun  (2).    There  several  persons  formed  a  partnership  for  a 

fulling-mill ;    thirty-five  of  the  number  claimed  to  vote  for  the 

county  in  respect  of  their  interest  in  *the  fulling-mill.    The  partner-       [  *607  ] 

ship  was  established  by  deed,  whereby  it  was  agreed   that   the 

property  should  be  deemed  personal  estate.     The  question  came  on 

in  the  shape  of  an  appeal  from  the  decision  of  the  Revising  Barrister, 

who  had  held  that  the  partners  in  the  mill  were  entitled  to  vote, 

and  the  Court  of  Common  Pleas  affirmed  that  decision.     There  is 

also  another  case  which  appears  to  me  to  be  very  relevant  and 

(1)  75   U.  R   86   (1   De  G.  &  Sm.  (2)  66  R.  R.  706  (7  Man.  &  G.  198). 

183). 
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Mykrs  important,  where  certain  brewers  possessed  considerable  property 
Perigal  in  the  shape  of  houses,  and  one  of  the  partners  in  the  brewery  left 
his  share  in  the  partnership  to  charitable  uses.  The  devise  was 
held  to  be  within  the  Mortmain  Act.  It  is  important  to  consider 
what  distinction  can  be  established  in  principle  between  those  two 
cases  and  the  present.  I  have  considered  all  the  cases  which  have 
been  cited,  and  particularly  the  decisions  of  Lord  Langdale  and  the 
Vice-Chancellor  Knight  Bruce,  inasmuch  as  those  are  the  principal 
decisions  in  opposition  to  the  precious  current  of  authority.  I  have 
attended  with  great  respect  to  the  reasoning  on  which  those 
decisions  are  founded,  but  on  the  whole  I  think  it  right  that  this 
case  should  be  submitted  to  a  court  of  law,  and  I  have  little  doubt 
but  that  several  matters  relating  to  the  important  question  before 
me  will  be  more  fully  considered  hereafter  than  they  have  hitherto 
been. 

[The  case  sent  for  the  opinion  of  the  Court  of  Common  Pleas 
stated  that:] 

Timothy  Myers  deceased,  by  his  will,  dated  the  24th  day  of  June, 
1844,  duly  executed  and  attested  (amongst  other  things),  directed 
his  executors  to  convert  into  money  all  the  residue  of  his  personal 
estate,  except  his  shares  in  the  Durham  and  Northumberland 
District  Bank  at  Newcastle,  and  to  invest  the  proceeds  in  Govern- 
[  *608  ]  ment  *securities,  and  to  pay  the  dividends  arising  therefrom,  and 
the  dividends  arising  from  his  said  shares  in  the  Durham  and 
Noithumberland  District  Bank,  unto  his  wife  Ann  Myers  for  her 
life,  and  from  and  after  her  decease  to  sell  and  convert  into  money 
his  said  Bank  shares,  and  invest  the  same  in  Government  securities, 
which,  with  the  Government  securities  thereinbefore  directed  to  be 
purchased,  he  directed  to  stand  in  his  name  for  ever,  and  the 
proceeds  thereof  to  be  from  time  to  time  received  by  the  following 
societies,  namely :  The  Society  for  promoting  Christian  Knowledge, 
the  Society  for  propagating  the  Gospel  in  Foreign  Parts,  the 
Church  Missionary  Society,  and  the  Church  Building  Society. 

The  testator  died  on  the  4th  of  February,  1845,  leaving  his  said 
wife,  now  his  widow,  the  plaintiff  in  this  suit,  him  surviving.  The 
testator  was,  at  the  time  of  making  his  will  and  of  his  death, 
entitled  to  560  shares  in  the  Durham  and  Northumberland  District 
Bank  at  Newcastle,  in  his  will  mentioned,  which  is  a  Bank  estab- 
lished and  carried  on  in  conformity  with  the  provisions  of  [7  Geo.  IV. 
c.  46,  under  a  deed  of  settlement  dated  the  1st  day  of  July, 
1886,  whereby  it  was  provided  that  the  business  of  the  Company 
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thereby  established  should  be  exclusively  confined  to  such  as  was  Myers 
usually  carried  on  under  the  term  banking,  including  the  lending  ferigal. 
money  upon  real,  leasehold,  or  personal  security,  and  that  all  the 
1  roperty  of  the  Company,  as  between  the  shareholders  thereof,  and 
as  between  the  respective  real  and  personal  representatives,  should 
always  be  considered  and  deemed  to  be  personal  estate,  and  that  in 
the  event  of  the  Company  being  wound  up,  such  of  the  funds  and 
property  of  the  Company  as  should  not  then  consist  of  money,  and 
so  much  of  the  capital  and  profits  of  the  Company  as  should  remain 
after  answering  the  claims  and  demands  thereon,  should  be  paid  to 
and  distributed  amongst  the  shareholders  existing  at  the  time  of 
the  dissolution,  and  their  respective  executors,  administrators,  or 
assigns,  in  the  proportions  in  which  they  should  then  be  respectively 
entitled  thereto.  The  case  stated  various  provisions  of  the  deed  of 
settlement  at  length,  but  for  the  puipose  of  this  report  the  effect  of 
the  deed  is  sufficiently  stated  in  the  observations  of  Lord  Truro,  L.  C, 
ante,  p.  246]. 

The  question  in  the  case  was,  whether  the  bequest  of  the  testator's  t  61*  J 
shares  in  the  Durham  and  Northumberland  District  Bank,  from  and 
after  the  decease  of  his  wife  Ann  Myers,  was  a  legal  bequest  within 
the  Act  9  Geo.  II.  c.  36,  intituled  "An  Act  to  restrain  the  Disposition 
of  Lands,  whereby  the  same  became  inalienable,,,  reference  being  had 
to  the  deed  of  settlement  of  the  said  Durham  and  Northumberland 
District  Bank. 

The  further  hearing  of  the  appeal  was  ordered  to  stand  over       [ 615  ] 
until  after  the  Judges  had  delivered  their  certificate.     The  Judges 
of  the  Court  of  Common  Pleas  made  the  following  certificate  (i) : 

"This  case  has  been  argued  before  us  by  counsel.  We  have 
considered  it,  and  are  of  opinion  that  the  said  bequest,  made  by 
the  said  will  of  the  said  testator,  Timothy  Myeis,  of  his  the  said 
testator's  shares  in  the  Durham  and  Northumberland  District 
Bank,  from  and  after  the  decease  of  his  wife  Ann  Myers,  in  his 
will  named,  is  a  legal  bequest  within  the  statute  of  the  9th  year  of 
the  reign  of  King  George  II.,  intituled  '  An  Act  to  restrain  the 
Disposition  of  Lands,  whereby  the  same  became  inalienable.' 

"  John  Jervis. 
"  C.  Cresswell. 
"Edward  Vaughan  Williams. 
"T.  N.  Talfourd." 
(1)  87  E.  K.  586  (11  C.  B.  90). 
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Myers  The   case    now  came   on    before    the    Lord    Chancellor    Lord 

Pbbigal.  St.  Leonards,  on  the  certificate  of  the  Court  of  Common  Pleas. 
Two  questions  were  presented  to  the  Court.  First,  whether  the 
shares  were  legally  given  to  the  charities ;  and  secondly,  whether, 
assuming  they  were  not  legally  given,  certain  subsequent  calls 
which  had  been  made  on  the  shares  were  payable  out  of  the  shares 
themselves,  or  out  of  the  general  residue  0). 

Mr.  Craig  and  Mr.  Wetherell,  for  the  charities,  asked  for  a 
decree  in  conformity  with  the  certificate. 

Mr.  Elmsley  and  Mr.  Faber,  for  the  plaintiff,  the  widow  of  the 
testator,  contra,  [cited  Rex  v.  The  Dock  Company  of  Hull  (2) ; 
Baxter  v.  Brown  (3) ;  Page  v.  Leapingwell  (4) ;  Negn*  v.  Coulter  (5) ; 
Knapp  v.  Williams  (6) ;  Howse  v.  Chapman  (7) ;  Finch  v.  Sqvire  (8) ; 
and  distinguished  the  cases  which  followed  The  Attoimey-General 
v.  Giles  (9),  namely,  March  v.  The  Attorney-General  (10),  Sparling 
v.  Parker  (11),  Walker  v.  Milne  (12),  Hilton  v.  Giraud(iB),  and 
Ashton  v.  Lord  Langdale  (u),  on  the  ground  that  in  almost  all 
these  cases  the  Companies  were  incorporated  Companies,  and 
formed  with  a  view  to  an  existence  in  peipetuum,  where  the  real 
estate  was  only  for  the  purposes  of  trade] . 

f  618  ]  Mr.  Renshaw,  for  the  next  of  kin,  referred  to  The  A  ttomey- 

General  v.  Jones  (15). 

Mr.  Teed  and  Mr.  W.  Hughes,  for  the  executors. 

[  619  ]       The  Lord  Chancellor,  without  calling  for  a  reply : 

There  is  no  doubt  that  wherever  anything  savouring  of  realty  is 
given  by  will  to  a  charity,  the  legacy  is  within  the  prohibition  of 
the  Statute  of  Mortmain.  The  words  of  the  Act  are  very 
explicit,  and  include  all  "  hereditaments  corporeal  or  incorporeal 
whatsoever." 

(1)  This  point  is  not  further  men-  (9)  42  E.  R.  268  (5  L.  J.  (N.  S.)  Ch. 
tioned  in  the  original  report.  44). 

(2)  1  T.  R.  219.  (1°)  5*>  R-  &  550  (*  Beav.  433). 

(3)  66  R.  R.  706  (7  Man.  &  O.  198).  (11)  73  R.  R.  403  (9  Beav.  450). 

(4)  11  R.  R.  234  (18  Ves.  463).  (12)  83  R.  R.  243  (11  Beav.  c07). 

(5)  Amb.  367;  see  post,  p.  255.  (13)  75  R.  R.  86  (1  De  G.  &   Sin. 

(6)  4  R.  R.  252  (4  Ves.  430,  i,.).  1 83). 

(7)  4  R.  R.  292  (4  Ves.  542).  (14)  87  R.R. 420  (4De  G.  &  Sui.402). 

(8)  7  R.  R.  337  (10  Ves.  41).  (15)  84  R.  R  179  (1  Mac  &  G.  574). 
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The  cases  of  Xegus  v.  Coulter  (1),  and  The  Attorney-General  Mykbs 
v.  Jones  (2),  to  which  I  have  been  referred  by  the  respondents,  are  peuioal. 
clear  enough.  In  the  former  case,  the  right  to  lay  mooring- 
chains  in  the  Thames  was  construed  to  be  such  an  interest  in  real 
estate  as  to  be  within  the  operation  of  the  statute.  In  the  latter 
case,  the  profits  arising  from  the  tolls  of  a  lighthouse  were  held  to 
be  real  property.  Some  of  the  authorities  cited  have  gone  consider- 
able lengths,  as  for  instance  the  case  of  Knapp  v.  Williams  (3),  where 
there  was  the  bequest  of  sums  secured  by  a  mortgage  of  turnpike 
tolls ;  but  in  that  case  it  is  to  be  observed  there  was  an  actual 
assignment  of  the  real  property  on  which  the  tolls  were  secured  (4) : 
there  was  therefore  something  more  than  mere  savouring  of  realty. 
With  respect  to  the  cases  more  like  the  present,  it  is  impossible  to 
deny  that  the  current  of  modern  decisions  is  against  the  older 
cases,  and  that  while  there  is  to  be  discovered  an  inclination 
formerly  to  carry  the  provisions  of  the  Act  beyond  the  intention  of 
the  Legislature,  the  tendency  of  modern  decisions  has  been  the 
other  way.  My  inclination  is  neither  to  the  one  side  nor  to  the 
other.  I  desire  to  give  such  a  construction  to  the  statute  as  shall 
satisfy  its  terms,  and  meet  the  intention  of  the  Legislature.  The 
question  before  me  is,  whether  the  Legislature  did  or  did  not 
intend  to  strike  at  interests  of  this  nature.  If  we  look  at  the 
intention  of  *the  purchaser  of  these  shares,  it  is  obvious  that  he  no  [  *&o  J 
more  intended  to  buy  an  interest  in  any  real  estate,  which  might 
form  part  of  the  partnership  property,  than  to  b'.iy  a  portion  of  the 
real  estate  for  his  own  use.  By  the  very  construction  of  the 
partnership  deed  such  real  estate  would  have  gone  to  his  personal 
representatives,  and  his  real  representative  could  not  have  taken 
any  portion  of  the  estate  by  descent.  Undoubtedly,  as  was  put  in 
the  argument,  a  state  of  circumstances  might  arise  in  which  one 
man  might  either  be  the  survivor  or  the  purchaser  of  the  interests 
of  his  partners  in  the  Company,  and  thus  become  the  possessor  of 
the  real  estate ;  but  assuming  such  a  result,  he  would  take  it  in  a 
new  light,  he  would  find  himself  owner  of  real  estate,  and  being 
the  owner,  he  might  of  course  elect  to  retain  it  as  real  estate.  The 
respondents  are  under  the  necessity  of  admitting  that  real  property 
purchased  for  the  purpose  of  carrying  on  a  trade  would  not  fall 

(1)  Amb.  367.  report  of  Knajtp  v.  Williatns.    See  the 

(2)  84  B.  R  174  (1  Mac.  &  G.  574).  note  to  that  case  in  4  R.  R.  at  p.  250; 

(3)  4  B.  R.  252  (4  Ves.  430,  w.).  and  see  In  re  Christmas,  33  Ch.  D. 

(4)  This  observation  appears  to  be  340,  where  the  misapprehension  was 
based  on  a  misapprehension   of  the  originally  pointed  out. — O.  A.  S. 
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Myerb  within  the  statute.  But  why  not?  Take  the  case  of  a  Dock 
Praia al.  Company;  the  dock  itself  is  constructed  upon  real  estate,  that 
remains  realty  while  the  partnership  remains,  but  it  is  not  denied 
at  the  Bar  that  the  buildings  and  offices  of  the  Company  would  not 
be  real  estate  within  the  Statute  of  Mortmain;  and  the  reason 
simply  is,  that  the  subject  is  of  itself  a  necessary  incident  to  the 
trade.  Suppose  this  very  Company  had  bought  real  estate  for  the 
purpose  of  its  trade,  just  as  they  might  have  bought  a  ship :  it 
surely  would  have  been  competent  for  them  to  have  done  so. 

The  'true  way  to  test  it  would  be,  to  assume  that  there  is  real 
estate  of  the  Company  vested  in  the  proper  persons  under  the 
provisions  of  the  partnership  deed.  Could  any  of  the  partners 
enter  upon  the  lands,  or  claim  any  portion  of  the  real  estate  for 
[  *62i  ]  his  private  purposes  ?  Or  if  *there  was  a  house  upon  the  land, 
could  any  two  or  more  of  the  members  enter  into  the  occupation  of 
such  house  ?  I  apprehend  they  clearly  could  not ;  they  would 
have  no  right  to  step  upon  the  land ;  their  whole  interest  in  the 
property  of  the  Company  is  with  reference  to  the  shares  bought, 
which  represent  their  proportions  of  the  profits.  No  incumbrancer 
of  an  individual  member  of  the  Company  would  have  any  such 
right.  In  short,  a  member  has  no  higher  interest  in  the  real  estate 
of  the  Company  than  that  of  an  ordinary  partner  seeking  his  share 
of  the  profits  out  of  whatever  property  those  profits  might  be  found 
to  have  resulted.  If  he  die  at  one  particular  time,  he  will  leave  the 
same  interest  in  the  partnership  property,  although  that  may  consist 
of  real  estate  at  one  period  and  not  at  another.  The  quality  of 
the  partnership  property  can  neither  alter  its  destination  nor  the 
quantum  of  a  member's  interest.  Upon  all  principle,  therefore,  I 
think  it  is  perfectly  clear  that  this  bequest  is  not  within  the  statute. 
The  cases  of  Cu&tancc  v.  liradshaw  ('),  and  Matson  v.  Swift  (2), 
on  the  non-liability  of  real  property  to  probate  duty ;  and  Hex  v. 
The  Dock  Company  of  Hull  (a),  as  to  the  rateability  of  docks  to 
poor  rates,  though  the  shares  of  the  Company  creating  the  docks 
were  declared  personalty  by  their  Act  of  incorporation,  are  not  in 
point :  it  is  quite  obvious  that  no  agreement  among  the  members 
of  a  partnership  as  to  the  quality  in  which  they  are  to  hold  and 
enjoy  land  can  affect  its  rateability,  or  warrant  an  imposition  of,  or 

(1)  4  Hare,  315;  virtually  overruled  (hn.  v.  Marquis  of  Aihslury  (188*7) 
in  Att.-Gen.  v.  Dranmmjy  8  H.  L.  C.  12  App.  Cas.  at  p.  696,  57  L.  J.  Q.  B. 
243.  83,  58  L.  T.  192. 

(2)  68    11.    K.    116  (8  Beav.  368);  (3)  1  T.  B.  219. 
similarly  overruled.      See   also  Ait.- 
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ftn  exemption  from,  a  rate.  Land  is  liable,  as  stock  in  trade  is 
liable,  for  poor  rate,  except  that  stock  in  trade  is  annually  exempted 
from  such  liability.  The  cases  on  the  probate  duty  have  still  *less 
application.  A  more  difficult  question  arises  from  the  consideration 
of  the  decision  in  Baxter  v.  Brown  (\).  I  have  some  difficulty  in 
reconciling  (hat  case  with  the  later  authorities;  but  looking  at  the 
Act  of  Parliament  regulating  the  qualification  to  vote,  it  gives  the 
same  right  to  vote  in  respect  of  an  equitable  interest  as  of  the  legal 
ownership :  and  the  decision,  therefore,  only  amounted  to  this, 
that  the  right  to  vote  being  conferred  by  Act  of  Parliament  could 
not  be  taken  away  except  by  Act  of  Parliament.  If  such  was  not 
the  effect  of  that  decision,  it  is  undistinguishable  from  the  later 
decision  of  the  same  Court,  which  has  now  certified  that  this  case 
does  not  fall  within  the  Statute  of  Mortmain.  I  am  consequently 
relieved  from  the  weight  of  the  authority  of  Baxter  v.  Brawn  (i). 
I  must  say  I  think  the  case  of  Walker  v.  Milne  (2)  went  further  than 
the  present,  because  there  part  of  the  property  being  canal  bonds, 
there  was  an  actual  assignment  of  "  the  undertaking,  and  all  and 
singular  (he  rates,"  &c.  I  am  not,  however,  called  upon  to  express 
any  opinion  upon  that  case.  I  have  only  to  consider  whether  this 
testator,  as  a  partner  in  the  Bank,  had  such  an  interest  as  would 
deprive  him  of  the  power  of  disposing  of  it  in  the  manner  he  has 
done.  My  opinion  is,  he  had  not  such  an  interest,  and  that  the 
certificate  of  the  Court  of  Common  Pleas  is  correct.  The  judgment, 
therefore,  of  the  Vicb-Chancellor  must  be  reversed  ;  the  costs  will 
be  paid  out  of  the  residue,  and  as  that  residue  consists  of  realty  and 
personalty,  the  costs  must  be  borne  rateably. 


Myers 

v. 
Pjcrigal. 
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STUMP   v.  GABY  (3). 

(2  D.  M.  &  G.  623—632  ;  S.  C.  22  L.  J.  Ch.  352 ;  17  Jur.  5 ;  1  W.  R.  85 ; 
20  L.  T.  0.  S.  213.) 

The  right  to  set  a*ide  a  conveyance  which  is  voidable  by  the  grantor  in 
equity  for  fraud  is  an  equitable  estate  or  interest  which  the  grantor  may 
devise  by  will  to  the  person  claiming  under  the  voidable  conveyance,  thus 
confirming  the  deed  as  against  his  own  heir-at-law. 

This  was  an  appeal  by  the  plaintiff  James  White  Stump,  suing 
in  forma  pauperis,  from  the  decision  of  the  Vice-Chancellor  Lord 
Chan  worth  allowing  a  plea  to  the  plaintiff's  bill. 


(1)  66  R.  R.  706  (7  Man.  &  G.  198). 

(2)  83  R.  R.  243  (11  Beav.  007). 

(3)  Dickinson  v.  Bitrrtll  (1866)  L.  R. 
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1  Eq.  337,  35  L.  J.  Ch.  337,  12  Jur. 
N.  S.  199,  14  W.  R.  412. 
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Stump  The  bill  was  filed  on  the  2nd  January,  1851,  by  J.  W.  Sfcunip, 

Gaby,  against  Edward  Gaby,  Mary  Ann  Gaby,  and  Thomas  Alexander, 
and  certain  other  parties  whom  the  plaintiff  alleged  were  heirs  in 
coparcenary  with  him  of  one  Ayliffe  White.  The  bill  in  substance 
stated  that  Ayliffe  White,  by  his  will  bearing  date  the  2nd  Septem- 
ber, 1760,  devised  the  estates  which  were  the  subject  of  the  suit  to 
his  eldest  son  Henry  Boswell  White  for  life,  with  remainder  to 
Ayliffe  White  the  son  of  the  said  H.  B.  White  for  life,  with 
remainder  to  the  first  and  other  sons  of  A.  White  the  grandson  in 
tail  male,  with  remainder  to  the  second  and  other  sons  of  Henry 
Boswell  White  in  tail  male,  with  remainder  to  the  testator's  second 
and  third  sons  Francis  and  John  White  successively  for  their 
respective  lives,  with  remainder  to  their  first  and  other  sons 
successively  in  tail  male,  with  remainder  to  the  testator's  own  right 
heirs.  The  bill  stated  that  Henry  Boswell  White  died  in  1774, 
leaving  his  son  Ayliffe  White  the  grandson  of  the  testator,  his  only 
child  him  surviving,  and  that  Ayliffe  White  the  grandson  entered 
into  possession  of  the  estate,  and  continued  in  such  possession  until 
r  *624  ]  *his  death  without  issue  in  1826.  The  bill  alleged  that  upon  the 
decease  of  A.  White  the  grandson  without  issue,  Elizabeth  Salisbury 
the  wife  of  John  Wilkin s  and  mother  of  the  defendant  John  Clark 
Wilkins,  and  Mary  de  Lyon  the  wife  of  Joseph  Stump  and  mother 
of  the  plaintiff,  and  the  defendant  Ann  Sutton  the  wife  of  John 
Sutton,  and  Sophia  the  wife  of  John  Henly  and  mother  of  the  defen- 
dant Robert  John  Henly,  and  Harriet  the  wife  of  Sydenham  Bailey 
and  mother  of  the  defendant  Sydenham  Wood  Bailey  were  the  only 
surviving  great-grandchildren  of  the  said  testator  Ayliffe  White  (the 
grandfather)  and  his  right  heirs  in  coparcenary ;  and  that  Mary 
de  Lyon  Stump  was  under  coverture  at  the  death  of  A.  White  the 
grandson,  and  remained  so  until  the  22nd  May,  1841. 

The  bill  stated  that  the  defendants  Edward  Gaby,  Mary  Ann 
Gaby,  and  Thomas  Alexander  were  then  in  the  actual  possession  or 
in  the  receipt  of  the  rents  and  profits  of  the  premises  in  question, 
and  had  got  possession  of  the  title-deeds,  and  pretended  that 
A.  White  the  grandson  had  executed  during  his  lifetime  some 
assurance  or  assurances  whereby,  for  a  sufficient  consideration,  he 
conveyed  the  inheritance  of  or  in  the  premises  to  or  in  such  manner 
as  that  the  same  or  some  part  or  parts  thereof  were  then  vested 
in  the  defendants  E.  Gaby,  M.  A.  Gaby,  and  T.  Alexander,  or 
some  or  one  of  them  for  an  estate  of  inheritance,  and  that  lie 
confirmed  such  conveyance  or  assurance   by   some  testamentary 
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disposition ;  whereas  the  plaintiff  charged  the  contrary,  and  that       stump 
no  interest  in  the  premises  or  any  part  thereof  passed  hy  any        G*BY 
instrument  executed  by  A.  White  (the  grandson)  during  his  lifetime 
which  extended  beyond  his  life. 

The  bill  charged  that  A.  White  (the  grandson)  was  during  his 
life  in  very  embarrassed  circumstances,  aud  *in  prison  or  under  [  *625  ] 
arrest  for  debt,  and  that  one  Ralph  Hale  Gaby  (then  deceased) 
during  the  lifetime  of  A.  White  the  grandson,  acted  as  his  attorney 
or  solicitor,  and  that  whilst  acting  in  such  capacity,  and  taking 
advantage  of  the  embarrassments  of  A.  White  the  grandson,  and  of 
his  being  under  arrest,  obtained  from  him  a  deed  of  assignment 
or  other  assurance  of  his  interest  in  the  premises,  upon  an  express 
trust  or  confidence,  and  for  a  wholly  inadequate  consideration,  and 
that  under  colour  of  such  assignment  or  other  assurance,  upon  such 
trust  or  confidence  Ralph  Hale  Gaby  entered  into  the  receipt  of  the 
rents  and  profits  of  the  premises,  and  that  the  defendants  E.  Gaby, 
M.  A.  Gaby,  and  T.  Alexander  claim  through  and  under  R.  H. 
Gaby,  and  by  virtue  of  the  said  assignment  or  other  assurance,  and 
that  they  are  de  facto  trustees  of  the  premises  for  the  benefit  of  the 
plaintiff  and  the  other  coparceners. 

The  bill  charged  that  the  defendants  E.  Gaby,  M.  A.  Gaby, 
and  T.  Alexander  pretended  that  A.  White  the  grandson  had  some 
estate,  right,  or  interest  in  the  hereditaments  devised  by  the  will 
of  A.  White  the  grandfather,  which  he  had  power  to  dispose  of  by 
will,  and  that  he  did  so  dispose  thereof;  whereas  the  plaintiff 
charged  that  the  said  A.  White  the  grandson  died  intestate  as  to 
any  interest  he  might  have  had  therein,  and  that  upon  his  death, 
the  interest,  if  any,  which  he  had  therein,  devolved  upon  the 
plaintiff 's  mother  and  the  said  other  coparceners,  as  the  co-heiresses- 
at-law  of  the  said  A.  White  the  grandson. 

The  bill  prayed  inter  alia  that  the  rights  of  the  plaintiff  under 
the  will  of  A.  W7hite  the  grandfather  might  be  ascertained  and 
declared,  and  that  any  deed  or  deeds  which  might  appear  to  have 
been  executed  by  A.  Wliite  *the  grandson  in  manner  therein  [  *G26  ] 
charged,  and  any  testamentary  disposition  by  A.  White  the  grand- 
son in  confirmation  thereof,  might  be  declared  null  and  void  as 
against  the  plaintiff,  and  that  the  defendants  E.  Gaby,  M.  A.  Gaby, 
and  T.  Alexander  might  be  decreed  to  give  up  possession  of  the 
premises  to  the  plaintiff,  together  with  all  deeds  and  muniments  of 
title  relating  thereto. 

To  this  bill  the  defendant  T.  Alexander  put  in  the  following 
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stomp  plea  in  bar :  That  after  the  decease  of  Henry  Boswell  White, 
Gaby.  Ayliffe  White  the  grandson  duly  made  and  published  his  last  will 
dated  the  22nd  September,  1819,  and  by  it,  so  far  as  it  is  material  to 
state  it,  after  disposing  of  certain  portions  of  his  real  estates  not  now 
in  question,  he  gave  and  devised  all  the  rest,  residue,  and  remainder 
of  his  real  and  personal  estate  whatsoever  and  wheresoever  unto 
his  wife  Hester  Maria  White,  subject  to  the  payment  of  his  debts 
and  funeral  expenses,  to  hold  to  her,  her  heirs,  executors,  adminis- 
trators, and  assigns  for  ever,  according  to  the  respective  natures 
and  qualities  thereof;  that  afterwards  the  said  Ayliffe  White  the 
grandson  duly  made  and  published  a  codicil  to  his  said  will  dated 
the  17th  March,  1820,  and  thereby  gave  and  devised  in  the  words 
and  figures  following,  that  is  to  say :  "  Whereas  some  time  in  the 
year  of  our  Lord  1812,  I  sold  and  conveyed  to  Ralph  Hale  Gaby, 
Nathan  Atherton,  and  William  Whit  worth,  the  reversion  in  fee  of 
certain  messuages,  farms,  lands,  and  hereditaments  in  Kington, 
St.  Michael,  in  the  county  of  Wilts,  expectant  and  to  come  into 
possession  on  my  decease  without  such  issue,  subject  to  an  annuity 
of  150/.  to  my  wife;  and  I  also  joined  in  granting  and  confirming 
to  the  said  Ralph  Hale  Gaby  the  reversion  in  fee  of  my  farm  then 
in  the  occupation  of  Joseph  Stump,  which  I  had  before  conveyed 
to  the  said  Nathan  Atherton.  And  whereas  John  Wilkins,  who 
[  #627  ]  intermarried  with  one  of  the  family  of  *  Henry  White,  has  thought 
proper  to  threaten  that  such  conveyances  shall  be  disputed.  Now 
in  order  to  prevent  all  dispute,  I  hereby  ratify  and  confirm  the 
conveyances  made  to  them  the  said  Ralph  Hale  Gaby,  Nathan 
Atherton,  and  William  Whitworth,  of  the  said  estates  and  here- 
ditaments, subject  to  the  annuity  aforesaid  ; "  and  for  further 
assurance  and  confirmation,  subject  to  the  annuity  the  testator 
gave  and  devised  the  same  estates  to  the  said  R.  H.  Gaby,  N. 
Atherton,  and  W.  Whitworth  absolutely.  The  plea  concluded  by 
stating  that  the  said  A.  White  the  grandson  died  without  having 
revoked  or  altered  his  said  will,  save  by  the  said  codicil,  and 
without  having  revoked  or  altered  his  said  codicil,  and  that  he 
left  the  said  Hester  Maria  White,  Ralph  Hale  Gaby,  Nathan 
Atherton,  William  Whitworth,  and  John  Smith,  him  surviving. 

The   Vice-Chancellor    having  allowed   this  plea  the  plaintiff 
appealed. 

Sir  Jr.  Page  Wood  and  Mr.  Cottrcll,  in  support  of  the  appeal : 
f  <***  ]  *     *     The  conveyance  itself  being  voidable  by  reason  of  the 
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alleged  fraud,  was  not  susceptible  of  being  confirmed  by  a  simple       Stump 

instrument,  as  the  will  here  set  up,  which  was  evidently  obtained        gaby. 

by  the  solicitor  exerting  the  same  undue  influence ;  and  to  use 

the  language  of  the  Court,  in  an  old  case  was,  "  a  contrivance  only 

to  double-hatch  the  *cheat :  "  Wiseman  v.  Beake  (i).     Under  such       [  *«29  ] 

circumstances  a  court  of  equity  imposes  an  obligation  on  the  party 

deriving  a  benefit  from  the  instrument  of  confirmation,  to  show  by 

the  clearest  evidence  that  the  act  of  confirmation  was  done  with 

all  the  deliberation  that  ought  to  attend  a  transaction,  the  effect 

of  which  is  to  ratify  that  which  in  justice  ought  never  to  have 

taken  place  :  Crowe  v.  Ballard  (2). 

Mr.   Bethell  and    Mr,  J.    V.   Prior,    who   appeared    for   the 
respondents,  were  not  called  upon. 

The  Lord  Chancellor  : 

I  think  the  question  raised  on  this  appeal  as  to  the  effect 
of  a  devise  after  a  voidable  contract  is  concluded  by  authority. 
Here  the  case  set  up  by  the  bill  is,  that  a  person  under  whom 
the  plaintiff  claims  executed  a  conveyance  to  his  attorney  which 
could  be  set  aside  on  equitable  grounds.  The  plea  in  answer 
says  (and  it  appears  to  me  completely  to  cover  the  charge  on 
which  the  equity  of  the  bill  is  founded),  the  person  under  whom 
you  (the  plaintiff)  claim  having  the  reversion  in  fee,  and  whose 
deed  you  seek  to  set  aside,  has  himself  confirmed  that  deed  by 
devising  the  estate  to  the  person  who  took  under  the  deed.  The 
plaintiff  has  endeavoured,  in  the  argument,  to  meet  the  plea  by 
contending,  first,  that,  under  the  law  as  it  stood  at  the  date  of 
the  transaction  in  question,  it  was  not  competent  for  a  person  to 
devise  a  right  of  entry,  and  that  this  was  a  mere  right  of  entry, 
but  it  has  to  be  established  that  this  was  a  mere  right  of  entry ; 
and,  secondly,  that  the  confirmation  was  of  no  avail,  because  it 
was  not  shown  that  the  person  confirming  was  made  aware  of  all 
the  circumstances  under  which  the  fraud  existed  and  of  his  right 
to  have  the  former  voidable  instrument  *set  aside.  With  respect  to  [  **>s°  ] 
the  first  point,  I  am  clearly  of  opinion  that  this  was  not  a  right  of 
entry;  the  whole  legal  fee-simple  passed  by  the  conveyance;  the 
person,  therefore,  who  executed  that  conveyance  could  have  had 
no  right  of  entry ;  whether  the  deed  was  or  not  such  as  could  be 
maintained  in  a  court  of  equity  is  another  question,  but  there 
(1)  2  Vein.  121.  (2)  1  R.  R.  122  (1  Ves,  Jr.  215). 
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Stump       waB  no  legal  remedy,  for  the  case  is  not  put  as  one  of  such  gross 
G^Y        fraud  as  that  the  conveyance  was,  on  the  face  of  it,  void  at  law. 

I  do  not  deny  that  a  deed  may  he  so  fraudulent  as  to  be  set 
aside  at  law ;  this,  however,  is  not  such  a  case  ;  but  I  will  assume 
that  the  conveyance  might  have  been  set  aside  in  equity  for  fraud : 
what  then  is  the  interest  of  a  party  in  an  estate  which  he  has 
conveyed  to  his  attorney  under  circumstances  which  would  give  a 
right  in  this  Court  to  have  the  conveyance  set  aside  ?  In  the  view 
of  this  Court  he  remains  the  owner,  subject  to  the  repayment  of 
the  money  which  has  been  advanced  by  the  attorney,  and  the 
consequence  is  that  he  may  devise  the  estate,  not  as  a  legal  estate, 
but  as  an  equitable  estate,  wholly  irrespective  of  all  question  as  to 
any  rights  of  entry  or  action,  leaving  the  conveyance  to  have  its 
full  operation  at  law,  but  looking  at  the  equitable  right  to  have  it 
set  aside  in  this  Court.  The  testator  therefore  had  a  devisable 
interest.  My  strong  impression  is  that  this  very  point  is 
concluded  upon  authority,  but  if  not  I  am  ready  to  make  an 
authority  on  the  present  occasion,  and  to  decide  that,  assuming 
the  conveyance  to  have  been  voidable,  the  grantor  had  an  equitable 
estate  which  he  might  have  devised,  and  that  being  so  he  has  in 
the  clearest  terms  devised  the  estate,  and  thereby  prevented  the 
descent  to  his  heir-at-law.  I  give  no  opinion  as  to  what  would 
have  been  the  case  if  he  had  not  devised  the  estate. 
[  ***i  ]  A  conveyance  by  a  client  to  his  attorney  may  or  not  be  *good 

in  this  Court;  it  is  certainly  good  at  law  unless  there  is  such 
gross  fraud  as  that  a  jury  would  find  that  there  was  no  deed  at  all 
executed ;  but  a  deed  properly  executed  from  a  client  to  his  solicitor 
is  jmmd  facie  good  and  can  only  be  impeached  in  this  Court  on 
equitable  grounds.  Now  assuming  the  conveyance  to  be  impeach- 
able, the  grantor,  addressing  himself  to  the  very  case,  expressly 
refers  in  the  codicil  to  the  possible  dispute  by  a  member  of  the 
family,  and  says,  "  In  order  to  prevent  all  dispute,  I  hereby  ratify 
and  confirm  the  conveyances,"  &c.  It  was,  however,  said  that 
there  was  something  in  the  old  Statute  of  Wills  which  prevented 
that  confirmation,  and  that  the  testator  had  not  an  estate  in  him 
at  the  date  of  his  will  for  that  will  to  operate  upon,  but  I  have 
already  expressed  my  opinion  that  he  had  the  equitable  and 
therefore  a  devisable  estate. 

It  is  beyond  dispute  that  a  man  may,  if  he  pleases,  confirm  a 
voidable  conveyance ;  and  if  a  client,  dealing  with  his  solicitor, 
executes  a  voidable  instrument,  and  afterwards  chooses  to  confirm 
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it  by  will,  he  clearly  may.  The  difference  between  the  confirmation  Stump 
of  such  an  instrument  by  a  contract  between  the  same  parties,  and  gaby. 
a  testamentary  disposition  is,  that  where  a  client  deals  with  an 
attorney,  and  the  latter  commits  what  may  be  considered  a  fraud 
in  this  Court,  and  then  induces  the  client  to  confirm  that  dealing, 
the  attorney  has  to  show  that  the  confirmation  was  made  by  the 
client  with  a  full  knowledge  of  his  rights  to  set  aside  the  conveyance. 
I  have  nothing  to  do  with  such  case,  nor  do  I  wish  to  disturb  the 
decisions  on  that  head ;  but  here  there  was  no  such  dealing,  the 
party  was  disposing  of  his  own  property  by  will  in  favour  of  a 
person  with  whom  he  had  previously  been  dealing,  and  it  was 
equally  competent  for  him  to  have  disposed  of  the  same  property  in 
favour  of  any  other  individual. 

It  was  a  testamentary  act,  it  was  not  a  matter  of  contract,  and  r  832  ] 
the  will  therefore  is  the  guide  under  which  the  Court  must  act ;  the 
testator  has  devised  the  estate  in  express  terms,  and  my  opinion  is, 
that  if  he  had  not  so  devised  it,  but  had  simply  said,  referring  to 
the  prior  conveyance,  "  I  confirm  it,"  that  alone  would  have  been 
a  valid  confirmation.  I  have  no  doubt  as  to  the  propriety  of  the 
decision  of  the  Court  below,  and  if  this  was  not  a  pauper  case,  I 
should  dismiss  the  appeal  with  costs. 


ENTHOVEtf  v.   COBB.  1852. 

Juns  25. 
(2  D.  M.  &  G.  632—636 ;  affirming  5  De  G.  &  Sm.  597.)  * 

A  litigant  will  not  be  compelled  to  produce  a  copy  of  a  document 
entrusted  to  him  for  a  special  and  limited  purpose  in  violation  of  the  rights 
of  third  persons  in  whom  the  ownership  of  the  original  document  is  vested 
and  who  have  proprietary  rights  over  the  copy  in  question. 

[A  report  of  this  appeal  will  be  found  at  the  end  of  the  report  of  the  case 
below  in  90  R  R.  166  (5  De  G.  &  Sm.  597) ;  see  90  R.  R.  at  p.  169.] 


WKYGHTE'S   CASE.  1*52. 

July  20 

(In  rk  The  Great  Western  Extension  Atmospheric  _  * 

Railway  Company.) 

(2D.K&  G.  636-641 ;  S.  0.  16  Jur.  812.) 

Claimants  under  the  winding  up  of  a  Joint-stock  Company  must  be 
creditors  of  the  Company.  It  is  not  sufficient  for  a  claimant  to  show  that 
his  claim  must  be  ultimately  paid  out  of  the  assets  of  the  Company  whose 
directors  borrowed  the  money  for  the  Company  on  their  own  responsibility. 
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[6U] 


[  •««  ] 


MILES   v.   DUHNFOBD. 

(2  D.  M.  &  G.  641— 643 ;  S.  C.  2i  L.  J.  Ch.  667  ;  19  L.  T.  O.  S.  36\t ; 
reversing  2  Sim.  N.  S.  234.) 

The  survivor  of  two  executors,  who  had  taken  out  administration  to  the 
other,  filed  a  bill  to  set  aside  a  mortgage  of  part  of  the  assets  made  by  the 
deceased  executor  as  having  been  a  breach  of  trust :  Held,  that  his  having 
taken  out  the  administration  did  not  disqualify  him  from  maintaining  the 
suit. 

It  is  not  enough  to  impeach  a  mortgage  of  part  of  the  assets,  that  it  was 
made  to  secure  a  debt  originally  contracted  on  the  personal  security  of  the 
executor,  and  without  reference  to  the  assets. 

This    was    an    appeal   from    the   decision    of    Vice-Chancellor 

KlNDERSLEY. 

The  suit  was  instituted  by  an  executor  to  set  aside  a  mortgage  of 
a  portion  of  the  assets  of  the  testator,  made  by  a  Mr.  Punter,  jun., 
his  executor.  The  executor  had  died  and  the  plaintiff  had  taken 
out  administration  to  him.  The  ground  on  which  the  mortgage 
was  sought  to  be  set  aside  was,  that  it  had  been  made  by  the  plain- 
tiff's co-executor,  to  secure  a  debt  which  had  been  originally 
contracted  upon  his  personal  security.  But  the  only  evidence  in 
support  of  this  charge  was  the  recital  in  the  deed,  that  on  the 
application  of  Mr.  Punter,  jun.,  the  mortgagee  had  *advanced  to 
Mr.  Punter,  jun.,  sums  amounting  to  600/.,  and  that  850/.  part 
thereof  was  advanced  to  enable  Mr.  Punter,  jun.,  as  executor,  to 
pay  off  a  mortgage  debt  charged  upon  three  leasehold  houses, 
part  of  the  testator's  estate,  and  other  charges  incurred  by 
Mr.  Punter,  jun.,  as  executor.  The  mortgage  was  for  870/., 
which  was  recited  to  be  due  for  principal  and  interest  in  respect 
of  the  850/. 

The  Vice-Chancellor  dismissed  the  bill  on  the  ground  that  the 
plaintiff  having  taken  upon  himself  the  administration  of  the 
estate  of  his  co-executor,  by  whom  the  transaction  sought  to  be 
impeached  was  entered  into,  sustained  two  inconsistent  characters, 
one  of  which  excluded  his  right  to  sue. 

On  the  appeal  being  opened,  their  Lordships  desired  to  hear  the 
question  of  pleading  argued  separately. 

Mr.  Stuart  and  Mr.  Nalder,  for  the  plaintiff: 

There  being  only  one  plaintiff,  the  objection  on  the  ground  of 
misjoinder  is  self-contradictory. 

Mr.  Giffard,  for  the  defendant,  submitted  that  by  taking  upon 
himself  to  administer  to  the  executor  alleged  to  have  committed 
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the  breach  of  trust,  the  plaintiff  had  disqualified  himself  from  suing       Miles 

Ul)0n  "•  DUBNFORD. 

The  Lord  Justice  Knioht  Bruce  : 

The  case  is  this.  One  of  two  executors,  being  the  acting 
executor,  committed,  as  it  is  alleged,  a  breach  of  trust  with  respect 
to  the  general  personal  estate,  and  having  *done  so  died,  and  the  [  *«43  ] 
surviving  executor  of  the  testator,  innocent  of  participation  in  the 
breach  of  trust,  made  himself  administrator  of  the  executor  who 
committed  it.  I  am  of  opinion  that  it  is  competent  for  him  to 
file  a  bill  to  have  the  transaction,  said  to  be  a  breach  of  trust,  set 
aside. 

The  Lord  Justice  Lord  Cran worth  concurred. 

Mr.  N alder  then  contended  upon  the  merits,  that  upon  the 
recitals  of  the  mortgage  deed  it  appeared  that  the  advances,  the 
repayment  of  which  the  mortgage  was  made  to  secure,  had  been 
made  to  the  deceased  executor  without  reference  to  his  repre- 
sentative character,  and  that  therefore  a  case  at  all  events  for 
inquiry  was  made  out. 

The  Lord  Justice  Knight  Bruce  : 

On  the  evidence  the  security  is  not  in  any  manner  impeached. 
Assuming  that  all  the  evidence  that  can  be,  has  been,  adduced,  the 
question  is,  whether  this  creates  such  a  case  of  suspicion  as  that 
further  inquiry  should  be  directed  or  allowed.  I  am  of  opinion 
that  that  proposition  cannot  be  maintained.  The  only  evidence  is, 
that  the  advances  were  originally  made  without  security,  and  that 
the  security  was  afterwards  added.  That  is  a  circumstance 
deserving  attention,  but  it  does  not  go  far.  It  is  not  inconsistent 
with  probability  that  the  advances  were  made  for  a  purpose  for 
which  the  executor  might  properly  borrow  as  executor.  I  think 
that  the  presumption  is  in  favour  of  the  propriety  of  the  transaction, 
and  that  the  plaintiff  wholly  fails. 

The  Lord  Justice  Lord  Cranworth  concurred. 
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[•Ml] 


[646] 


HORLOCK   v.   HOIiLOCK. 

(2  D.  M.  &  G.  044—651.) 

A  power  in  a  marriage  settlement  for  the  advancement  of  presumptive 
portions  for  the  benefit  of  any  children  whose  portions  should  not  be  rested 
at  the  request  of  their  parents  during  their  joint  lives,  does  not  enable  the 
parents  to  defeat  the  restraint  on  anticipation  on  the  wife's  previous  life 
estate  by  prospectively  directing  the  application  of  income  for  the  main- 
tenance of  the  children  during  the  life  of  the  wife  after  the  portions  have 
become  vested  in  the  children  by  appointment. 

This  was  an  appeal  from  a  decision  of  the  Master  of  the  Bolls, 
upon  a  claim. 

[By  a  settlement  dated  the  8th  of  April,  1826,  on  the  marriage  of 
Isaac  John  Horlock  and  Phoebe  Boode,  a  sum  of  80,000/.  was  vested 
in  trustees  upon  trust  for  the  wife  for  life  without  power  of  anticipa- 
tion during  her  intended  or  any  future  coverture,  with  remainder 
in  trust  for  the  husband  for  life,  and  after  the  death  of  the  survivor, 
in  trust  for  the  children  as  they  or  the  survivor  should  appoint,  and 
subject  to  such  appointment,  in  trust  for  all  the  children  who  being 
sons  should  attain  the  age  of  twenty-one  years,  or  being  daughters 
should  attain  that  age  or  marry,  in  equal  shares.  And  it  was 
thereby  declared,  that  it  should  be  lawful  for  the  trustees  for  the 
time  being,  after  the  decease  of  Phoebe  Boode  and  Isaac  John 
Horlock,  or  in  the  lifetime  of  them  or  the  survivor  of  them,  at  their, 
his,  or  her  request  in  writing,  to  advance,  pay,  or  apply  for  the 
placing  out  in  the  world,  preferment  or  otherwise  for  the  benefit  of 
any  child  or  children  whose  portion  should  not  then  be  vested,  all 
or  any  part  of  his,  her,  or  their  presumptive  portion  or  portions, 
under  the  trusts  thereinbefore  expressed  and  contained,  and  to 
apply  for  or  towards  the  maintenance  of  or  education  of  any  such 
child  or  children,  all  or  any  part  of  the  income  thereof.] 

There  were  only  three  children  of  the  marriage,  Anna  Phoebe 
Horlock,  who  was  born  in  August,  1827,  Frederick  Geldart  Webb 
Horlock,  who  was  born  in  June,  1828,  and  another  child  named 
Knightley  Lionel  Horlock,  who  died  an  infant  on  the  29th  of 
December,  1884. 

On  the  12th  of  February,  1831,  Isaac  John  Horlock  exhibited  a 
libel  in  the  Consistory  Court  of  London,  against  Phoebe  his  wife, 
and  on  the  16th  of  May,  in  the  same  year,  obtained  a  definitive 
sentence  of  divorce. 

By  an  indenture  dated  the  21st  of  June,  1834,  and  made  between 
Isaac  John  Horlock  of  the  first  part,  Phoebe  Horlock  of  the  second 
part,  and  John  Backhouse  the  younger,  the  defendant  Knightley 
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William  Horlock  and  Joseph  Blunt  of  the  third  part,  after  reciting      Hoblock 
the  settlement,  and  that  a  bill  was  then  in  progress  in  Parliament     hoblock. 
for  dissolving  the  marriage  of  Isaac  John   Horlock  and  Phoebe 
his  wife,  Isaac  John  Horlock  assigned  unto  John  Backhouse  the 
younger,   Knightley  William   Horlock,  and   Joseph  Blunt,  their 
executors,  *administrators,  and  assigns,  all  the  interest,  dividends,       [  ♦C47  j 
and  annual  produce  to  which  Isaac  John  Horlock  would  be  entitled 
under  the  settlement  for  his  life,  in  case  he  should  survive  Phoebe 
Horlock  in  respect  of  the  sum  of  80,0(XM.  8/.  per  cent.  Consolidated 
Bank  Annuities,  to  the  intent  that  the  life  interest  of  Isaac  John 
Horlock  in  the  dividends,  interest,  and  annual  proceeds  of  the  trust 
fund  might  be  extinguished  for  the  benefit  of  the  parties  or  party 
who  should  or  might  become  entitled  to  the  Bank  Annuities,  funds, 
and  premises  in  remainder  expectant  upon  the   decease  of  the 
survivor  of  them  the  said  Isaac  John  Horlock  and  Phoebe  his  wife. 
And  that  the  rights  and  interest  of  such  parties  or  party  in  the 
Bank  Annuities,  funds,  and  premises  might  be  accelerated,  and  that 
he  or  she  might  become  entitled  upon  the  decease  of  Phoebe  Horlock, 
in  such  and  the  same  manner  as  if  Isaac  John  Horlock  were  dead. 
The  deed  further  witnessed,  that  in  pursuance  and   further  per- 
formance of  the  agreement  and  in  consideration  of  the  natural  love 
and  affection  which  they  the  said  Isaac  John  Horlock  and  Phoebe 
his  wife  had  for  their  children,  and  in  pursuance  and  execution  of 
the  power  or  authority  to  them   Isaac  John  Horlock  and  Phoebe 
his  wife   in   that  behalf  given   and   reserved   by  the  settlement, 
they  appointed  that  from  and  immediately  after  the  decease  of 
Phoebe  Horlock  the  sum  of  80,000L,   or   the   stocks,   funds,  or 
securities  in  or  upon  which  the  same  should  be  invested  should 
remain  and   be  in   trust   for  Frederick   Geldart  Webb  Horlock, 
Knightley  Lionel  Horlock,  and  Anna  Phoebe  Horlock,  to  be  divided 
between  or  among  them  in  equal  shares  and  proportions  as  tenants 
in  common,  and  not  as  joint  tenants;  the  shares  of  Frederick 
Geldart  Webb  Horlock  and  Knightley  Lionel  Horlock  to  be  vested 
interests  in  them  respectively,  at  their  respective  ages  of  twenty-one 
years,  and  the  share  of  Anna  Phoebe  Horlock  to  be  a  vested  interest 
*in  her  at  her  age  of  twenty-one  years  or  day  of  marriage,  which       [  •eis  J 
should  first  happen,  and  to  be  payable  and  paid  to  them  the  said 
three  children,  as  soon  after  the  respective  ages  or  day  should 
be  attained ;  and  also  after  the  death  of  Phoebe  Horlock,  in  case  of 
the  ages  or  day  happening  in  her  lifetime,  as  conveniently  might  be. 
Apd  in  case  any  one  or  more  of  the  said  Frederick  Geldart  Webb 
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Horlock  Horlock,  Knightley  Lionel  Horlock,  and  Anna  Thocbe  Horlock,  being, 
Horlock.  Frederick  G.  W.  Horlock,  or  Knightley  Lionel  Horlock  should  die 
under  the  age  of  twenty-one  years,  or  being  Anna  Phoebe  Horlock, 
should  die  under  that  age,  and  also  before  she  should  have  been 
married,  then  as  to  the  original  share  or  shares  of  the  trust  funds 
which  under  the  appointment  thereinbefore  contained  should  belong 
to  such  of  them  the  said  Frederick  Geldart  Webb  Horlock,  Knightley 
Lionel  Horlock,  and  Anna  Phoebe  Horlock  so  dying  as  aforesaid  and 
also  that  part  or  share  of  the  trust-monies,  stocks,  funds,  and 
securities  which  should  belong  to  or  be  taken  by  the  same  child  or 
children  so  dying  respectively  as  aforesaid  under  the  now  stating 
proviso,  and  all  the  accumulations  and  savings,  if  any,  of  the  interest, 
dividends,  and  income  of  the  share  or  shares  of  such  child  or 
children  respectively  so  dying,  in  trust  for  the  other,  and  if  more  than 
one  the  others,  of  them,  to  be  equally  divided  between  the  same  chil- 
dren if  more  than  one,  share  and  share  alike,  as  tenants  in  common, 
and  not  as  joint  tenants,  and  his,  her,  or  their  executors,  adminis- 
trators, and  assigns  to  be  vested  at  the  ages,  day,  or  time  thereinbefore 
appointed  respecting  the  original  share  or  shares  of  the  same  child  or 
children,  and  to  be  payable  and  paid  at  the  time,  and  several  respec- 
tive times  appointed  for  the  payment  of  the  original  share  or  shares 
or  as  soon  after  as  conveniently  might  be.  By  a  further  witnessing 
part  of  the  deed  Isaac  John  Horlock  and  Phoebe  his  wife  requested 
T  *649  1  *and  directed  the  then  trustees  of  the  settlement,  and  the  survivors 
and  survivor  of  them,  and  the  trustees  or  trustee  for  the  time  being 
of  the  settlement  from  time  to  time,  during  the  term  of  five  years  to 
be  computed  from  the  date  of  the  now  stating  deed,  if  Phoebe 
Horlock  should  so  long  live,  and  if  either  of  them  the  said  Frederick 
Geldart  Webb  Horlock,  Knightley  Lionel  Horlock,  and  Anna  Phoebe 
Horlock  should  die  during  the  term  of  live  years,  then  during  the 
residue  of  the  life  of  Phoebe  Horlock,  by  and  out  of  the  dividends, 
interest,  and  annual  proceeds  of  the  stocks,  funds,  or  securities  to 
pay  and  apply  the  annual  sum  of  100/.  for  and  towards  the  main- 
tenance and  education  of  the  said  Frederick  Geldart  Wrebb  Horlock, 
Knightley  Lionel  Horlock,  and  Anna  Phoebe  Horlock,  or  such  of 
them  as  should  be  for  the  time  being  living,  but  if  all  of  them  should 
be  living  at  tlie  expiration  of  the  term  of  five  years,  then  anil 
thenceforth  by  and  out  of  the  dividends,  interest,  and  annual  proceeds 
to  pay  and  apply  for  and  towards  their  maintenance  and  education 
the  annual  sum  of  150/.  during  the  residue  of  the  life  of  Phoebe 
Horlock,  until  some  one  or  more  of  the  said  Frederick  Geldart  Webb 
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Horlock,  Kiiigbtley  Lionel  Horlock,  and  Anna  Phaibe  Horlock,  Hoblock 
should  die.  And  from  and  after  the  decease  of  any  or  either  of  Hoblook. 
them  after  the  expiration  of  a  term  of  five  years,  then  during  the 
residue  of  the  life  of  Phcebe  Horlock,  by  and  out  of  the  dividends, 
interest,  and  annual  proceeds  to  pay  and  apply  the  yearly  sum  of 
100/.  for  or  towards  the  maintenance  and  education  of  the  survivors 
or  survivor  of  them  the  said  Frederick  Geldart  Webb  Horlock, 
Knightley  Lionel  Horlock,  and  Anna  Phoube  Horlock. 

The  divorce  bill  mentioned  in  the  recitals  of  the  deed  of  1834, 
passed  on  the  25th  of  June  in  that  year. 

In  the  latter  part  of  the  year  1834,  Phuube  Horlock  intermarried        J  650  J 
with  Baker  Dawson. 

By  an  indenture  dated  the  6th  of  February,  1849,  Isaac  John 
Horlock  and  Phcebe  Dawson,  in  execution  of  a  power  in  the 
settlement,  appointed  two  new  trustees  in  the  place  of  two  of  the 
trustees  originally  appointed.  This  deed  recited  the  deed  of  1834, 
and  in  the  declaration  of  trust  it  was  declared  that  the  trustees 
should  hold  the  fund  upon  the  trusts  declared  by  the  settlement 
and  by  the  deed  of  1834. 

From  the  appointment  of  new  trustees  until  the  5th  of  January, 
1851,  the  income  of  the  trust  funds  had  been  paid  to  Mrs.  Dawson. 

From  the  statement  already  made  it  will  have  been  collected  that 
Frederick  Geldart  Webb  Horlock  attained  twenty-one  in  1849. 
Anna  Phcebe  Horlcck  married  in  1845  Joseph  James  Ernest  Ely 
one  of  the  defendants. 

Frederick  Geldart  Webb  Horlock  filed  the  claim  in  the  present 
suit  claiming  to  be  entitled  to  receive  the  sum  of  50/.  per  annum 
out  of  the  dividends  of  the  trust  funds  from  the  21st  of  June,  1834, 
during  the  remainder  of  the  life  of  Phcebe  Dawson,  and  an  order 
was  made  in  substance  according  to  the  claim. 

Mr.  (Jlasse  and  Mr.  IIobhoiiHe,  for  the  plaintiffs,  contended  that 
the  appointment  made  by  the  deed  of  1834  for  the  maintenance  of 
the  plaintiffs  was  substantially  a  good  execution  of  the  power 
conferred  upon  them  by  the  maintenance  clause  in  the  settlement. 
They  cited  Longmore  v.  Elcum  (i),  Soames  v.  Martin  (2). 

Mr*  Elmsley  and  Mr.  Mackenzie,  for  Mr.  and  Mrs.  Ely,  also 
supported  the  order. 

Mr.  lhweU  and  Mr.   Kcnyon,  for  the  appellants,  were  not       |  g:>i  j 
called  upon. 

(1)  00  It.  II.  192  (2  Y.  &  U.  C.  C.  363).  (2)  ul  K.  It.  249  (10  Sim.  287) 
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The  Lord  Justice  Knight  Biiuck: 

It  is  plain  that  the  restraint  upon  anticipation,  imposed  by  the 
settlement  upon  Mrs.  Horlock,  was  not  affected  by  the  divorce 
a  mensd  et  thoro,  or  by  the  provisions  of  the  divorce  bill  at  the  time 
of  the  execution  of  the  deed  of  1834,  that  deed  having  been  executed 
before  the  bill  received  the  Royal  assent.  The  question  is  as  to  the 
construction  of  the  maintenance  clause,  contained  in  the  same 
division  or  set  of  paragraphs  with  the  advancement  clause.  I  am 
of  opinion  that  according  to  the  true  construction  of  the  former 
clause,  whether  compared  or  not  compared  with  the  rest  of  the 
instrument,  it  did  not  enable  this  lady  to  affect  her  life  interest  by 
a  prospective  provision  for  the  maintenance  of  her  children,  or  any 
one  or  more  of  them,  at  least  beyond  the  majority  of  a  son  or  the 
majority  or  marriage  of  a  daughter.  I  give  no  opinion  whether 
she  could  have  affected  her  life  interest  by  such  a  provision  for 
a  son  or  daughter,  until  the  majority  of  the  son,  or  the  majority  or 
marriage  of  the  daughter.  That  question  does  not  arise,  the  only 
dispute  being  as  to  the  period  after  the  majority  of  the  only  son 
who  has  attained  twenty-one,  and  the  marriage  of  an  only  daughter. 
I  think  that  the  lady  was  under  an  actual  disability  to  affect  her 
life  estate,  although  I  regret  the  necessity  of  so  deciding. 

The  Lord  Justice  Lord  Cranworth  concurred. 

The  appeal  was  allowed,  and  the  claim  dismissed  without  costs. 
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A  testator  directed  his  executoi-s  to  stand  possessed  of  his  personal  estate, 
upon  trust  to  invest  a  sufficient  portion  thereof  in  the  funds  to  produce  an 
annuity  of  2/.  per  week,  to  be  paid  to  one  of  his  sons,  and  that  after  his 
son's  decease  the  sum  to  be  so  invested  should  fall  into  the  residue.  He 
directed  his  executors,  as  soon  as  his  youngest  child  should  attain  twenty- 
one,  to  divide  his  remainiug  estate  amongst  all  his  children,  except  the 
annuitant,  equally,  and  directed  that,  upon  the  decease  of  the  annuitant, 
the  sum  invested  to  produce  his  annuity  should  be  divided  in  like  manner 
among  all  the  testator's  other  children  who  should  then  be  living  and  the 
issue  of  such  as  should  be  dead,  share  and  share  alike.  The  income  of  the 
residuary  estate  was  insufficient  to  pay  the  annuity  :  Held,  that  the  annui- 
tant was  entitled  to  have  the  deficiency  made  up  out  of  the  capital,  but  not 
to  have  the  annuity  valued  and  the  amount  of  the  valuatiou  paid  to  him. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor 
Kinderslby,  upon  the  construction  of  the  will  of  William  Wright, 

(1)  Followed  in  Carmichari  v.  Gee  (1880)  o  App.  Cas.  5S8,  49  L.  J.  Ch.  829, 
43  L.  T.  227,  29  W.  K.  293. 
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dated  the  8th  of  July,  1851,  whereby  the  testator,  after  bequeathing      Weight 

a  legacy  of  100/.  and  directing  his  executors  to  pay  his  debts,  and   callbndbb. 

funeral  and  testamentary  expenses  out  of   his  personal  estate, 

directed  them  to  get  in  such  personal  estate,  and  to  stand  possessed 

thereof,  upon  trust  to  invest  a  sufficient  portion  thereof  in  the 

public  funds  of  Great  Britain,  or  upon  other  Government  securities, 

to  produce  an  income  of  21.  a  week,  to  be  paid  by  his  executors  to 

his  son  James  Wright,  during  the  term  of  his  natural  life,  to  and 

for  his  own  use  and  benefit,  for  his  support  and  maintenance,  the 

said  annuity  to  be  in  bar  and  satisfaction  of  all  claim,  right,  or 

title  to  the  testator's  real  and  personal  estate,  or  any  part  thereof, 

and  from  and  after  the  decease  of  his  said  son  James,  the  said  sum 

so  invested  was  to  fall  into  and  become  part  of  the  residue  of  the 

testator's   said  personal   estate.     And   after  certain  clevises   and 

bequests  to  the  testator's  other  children  Thomas,  Isaac,  Rebecca, 

and   Hannah,   the   testator   bequeathed    his    residuary  estate  as 

follows :  "  And  when  and  as   soon   as   the  youngest  of  my  said 

children  shall  attain  that  age,  upon  trust  that  my  said  executors 

do  and  shall  pay  and  divide  my  said  residuary  estate,  (all  such 

parts  of  which  as  do  not  *already  consist  of  public  stocks,  funds,       [  *653  J 

and  securities,  I  direct  may  in  the  meantime  be  invested  in  the 

public  funds  or  other  Government  securities,)  after  deducting  the 

several  payments  aforesaid,  and  all   due  allowances  to  my  said 

executors,  unto  and  amongst  all  and  every  my  said  children,  except 

my  said  son  James  Wright,  share  and  share  alike,  to  and  for  their 

own  absolute  use  and  benefit.    And  in  like  manner  I  direct,  that 

upon  the  decease  of  my  said  son  James,  the  sum  to  be  invested  to 

produce  and  pay  his  annuity  of  21.  a  week,  shall  be  divided  unto 

and  amongst  all  my  other  children  who  shall  be  then  living,  or  the 

issue  of  such  of  them  as  may  be  dead,  share  and  share  alike." 

The  testator  died  on  the  20th  of  July,  1841,  and  the  executors 
invested  the  testator's  residuary  personal  estate  in  the  purchase  of 
2,2002.  17*.  (kl.  QL  per  cent.  Consols,  and  applied  the  dividends 
thereof  in  payment  of  the  annuity  of  21.  per  week,  given  to  the 
testator's  son  James,  until  January,  1852,  making  up  the  deficiency 
of  the  dividends  for  the  payment  of  the  annuity  out  of  the  capital 
of  the  fund.  After  January,  1852,  entertaining  some  doubts  as  to 
the  propriety  of  so  applying  the  capital  of  the  fund,  they  declined 
to  make  any  further  payment,  except  to  the  extent  of  the  dividends 
of  the  2,200/.  17*.  6d.  The  present  suit  was  then  instituted  by  the 
testator's  son  James,  by  way  of  claim,  seeking  to  have  a  sufficient 
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Wbioht      sum  set  apart  out  of  the  personal  estate  of  the  testator,  and  invested 

Callkndeb.   in  the  public  funds  or  upon  Government  securities,  pursuant  to  the 

terms  of  the  will,  or  otherwise  to  have  the  annuity  valued,  and  the 

sum  at  which  the  same  should  be  valued  paid  to  the  annuitant  out 

of  the  testator's  personal  estate. 

The  Vice- Chancellor  decided  that  the  annuitant  was  entitled  to 
[  *<>5*  ]       be  paid  only  the  annual  dividends  of  the  *funds  arising  from  the 
investment  of  the  testator's  residuary  personal  estate. 

Mr.  Matins  and  Mr.  Dreary,  in  support  of  the  appeal,  [cited 
May  v.  Bennett  (l) : 

The  proper  course  would  be  to  set  a  value  upon  the  annuity, 
and  pay  the  amount  at  which  it  may  be  valued  to  the  plaintiff  at 
once  :   Wroughton  v.  Colqnhonn  (2),  and  the  cases  there  cited.] 

They  also  cited  Ex  parte  Wilkinson  (3). 

Mr.  Stuart  and  Mr.  Shebbeare,  for  the  executors : 

This  is  not  a  bequest  of  an  annuity,  but  a  direction  to  set  apart 
a  fund  and  pay  the  income  to  the  plaintiff,  and  the  capital  after  his 
death  to  others.  It  is  one  gift,  and  the  tenant  for  life  has  no 
preference  over  those  entitled  in  remainder. 

The  Loud  Justice  Lord  Cranworth: 

[  *655  ]  I  cannot  but  feel  doubtful  when  expressing  an  opinion  *differing 

from  that  of  Vice-Chancellor  Kindersley,  but  it  is  not  to  be 
wondered  at  that  different  minds  should  arrive  at  different  con- 
clusions upon  the  construction  of  a  will  so  obscurely  worded  as  this 
is.  The  view  which  I  take  is  this.  By  the  will  the  testator  has  in 
effect  given  an  annuity  of  104/.  per  annum  to  his  son  James,  and 
has  directed  that  the  annuity  should  be  secured  by  means  of  a 
fund  to  be  set  apart,  out  of  which  it  should  be  paid.  The  testator 
at  his  death  did  not  leave  sufficient  assets  to  raise  a  fund  out  of  the 
dividends  of  which  the  full  annuity  could  be  paid.  The  question 
is,  what  is  to  be  done  under  the  circumstances?  It  has  hardly 
been  attempted  to  be  controverted,  that  if  the  fund  had  merely 
been  directed  to  fall  into  the  residue,  the  annuitant  would  be 
entitled  to  the  annuity  in  full.  The  Vice-Chancellor,  however,  has 
proceeded  upon  this  distinction,  that  according  to  the  true  con- 
struction of  the  will,  the  fund  to  be  appropriated  to  secure  the 

(1)  25  R.  R.  72  (I  Rush.  370).  (3)  84   It.  R.  393  (3  Do  G.  &  8m. 

(2)  75  R.  R.  19  (1  J>e  G.  &  Sm.  3<>,       633). 
357). 
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annuity,  though  directed  by  the  will  to  fall  into  the  residue  of  the      Wright 
testator's  estate,  is  by  a  subsequent  clause  of  the  will  given  to    callendeb. 
a   different  class   of    persons  from   those   who   are  to  have  the 
residue. 

Whether  that  is  the  proper  construction  to  be  put  upon  the  will, 
I  do  not  think  it  material  to  decide.  I  am  disposed,  however,  to 
think  that  it  is.  But  what  then  ?  The  testator  intended  104/.  a 
year  to  be  paid  to  James,  and  gives  him  that  annuity.  How  is  the 
case  varied  by  his  saying  that  after  the  death  of  the  annuitant  the 
fund  set  apart  to  answer  the  annuity  is  given  over  ?  If  there  had 
been  anything  in  the  terms  of  that  gift  over,  showing  that  the 
testator  intended  the  fund  to  be  continued  in  its  integrity  during 
the  life  of  the  annuitant,  and  in  that  state  to  go  over,  the  argument 
might  be  well  founded.  But  the  direction  to  set  apart  the  fund 
does  not  denote  the  object  of  the  testator,  but  *merely  the  means  L  *666 1 
by  which  that  object  was  to  be  secured.  I  do  not  see  any  sub- 
stantial distinction  between  this  case  and  May  v.  Bennett  There, 
as  in  the  case  before  the  Court,  the  question  arose  between  the 
annuitant  and  the  residuary  legatee.  The  testator  in  that  case 
having  directed  his  executors  to  lay  out  in  what  Government  security 
they  pleased,  as  much  money  as  would  produce  542.  128.  per  year, 
and  having  given  that  annual  interest  to  his  wife  during  her  life 
in  case  she  did  not  marry  again,  the  executors  invested  in  the  51. 
per  Cents,  a  sum  which  yielded  dividends  exactly  equal  to  the 
specified  income.  Eighteen  years  afterwards  those  dividends  were 
diminished  by  the  conversion  of  the  51.  per  Cents,  into  4/.  per 
Cents.,  and  became  therefore  insufficient  to  meet  the  annuity.  Lord 
Gifford  held  that  the  setting  apart  the  fund  was  only  a  means  to 
the  end,  and  that  if  that  means  failed  the  intention  was  that  the 
actual  amount  of  the  annuity  should  be  made  up  out  of  the  other 
assets.  What  Lord  Gifford  said  was  this :  "If  there  is  any 
difficulty  in  making  good  the  difference  out  of  the  general  estate 
of  the  testator,  she  must  have  the  deficiency  raised  from  time  to 
time  by  the  sale  of  parts  of  the  appropriated  stock."  Now,  that 
is,  in  my  opinion,  the  equity  and  the  only  equity  which  the 
annuitant  has.  For  I  see  no  principle  in  saying  that  where  the 
question  is  between  the  annuitant  and  those  entitled  to  the  resi- 
duary estate,  the  annuitant  is  entitled  to  have  the  annuity  valued 
and  to  be  paid  the  amount  of  the  valuation  in  respect  of  his 
annuity.  In  all  the  cases  which  have  been  cited  in  support  of  that 
view,  the  question  has  arisen  between  the  annuitant  and  pecuniary 
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Wright  legatees,  and  not  between  the  annuitant  and  the  residuary  legatee. 
Callendeb.  But  as  between  an  annuitant  and  pecuniary  legatees  the  Court 
holds  that  there  must  be  an  abatement  pari  passu  in  case  of 
[  *657  ]  deficiency  of  assets,  and  knows  of  no  other  way  of  dealing  *with 
the  subject,  or  of  making  the  requisite  abatement  than  by  means 
of  a  valuation.  No  such  question  arises  here,  where  all  that  can 
be  asked  is  payment  of  the  annuity,  and  an  investment  of  the  fund 
by  way  of  security,  and  in  the  event  of  the  dividends  of  that  fund 
being  insufficient  to  meet  the  annual  payments  in  respect  of  the 
annuity,  then  to  have  the  deficiency  made  good  from  time  to  time, 
either  by  a  sale  of  portions  of  the  appropriated  stock,  or  out  of  any 
other  part  of  the  residue  which  could  be  made  available.  It  may 
happen  certainly  that  by  this  means  the  whole  appropriated  fund 
would  in  the  end  be  exhausted  if  the  annuitant  lived  long  enough. 
In  that  case  the  annuitant  would  be  in  the  situation  of  any  other 
person  to  whom  a  testator  bequeaths  a  benefit  without  leaving 
assets  to  provide  for  it. 

Thb  Lord  Justice  Knight  Bruce: 

It  is  sufficient  to  show  this  to  be  a  case  of  difficulty,  that  Lord 
Cranworth  and  Sir  Richard  Kindersley  differ  in  their  views  of  it. 
In  electing  between  the  two  constructions  that  have  been  put  upon 
the  language  of  the  will  before  us,  my  conclusion  is  in  conformity 
with  the  judgment  which  has  just  been  pronounced.  The  opinion 
formed  by  me  when  I  first  read  the  will  has  continued  unchanged 
during  the  argument ;  it  is  that  the  plaintiff  is  entitled  to  have  the 
will  read  as  if  he  had  been  named  in  it  simply  and  merely  as  a 
legatee  of  an  annuity  of  2Z.  per  week  for  life.  I  am  certainly  not 
disposed  at  present  to  direct  that  the  annuity  should  be  valued,  or 
to  do  more  than  allow  the  annuitant  from  time  to  time  to  break 
into  the  capital  of  the  appropriated  fund  for  the  purpose  of  making 
good  any  deficiency  in  the  dividends  to  pay  his  annuity.  If  the 
[  *668  ]  parties  cannot  agree  upon  the  mode  of  raising  *the  deficiency,  the 
case  may  be  again  mentioned  to  the  Court. 

The  case  was  not  mentioned  again. 
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GLASS  v.  EICHAEDSON  (1).  i852. 

(2  D.  M.  &  G.  658—664;  S.  C.  22  L.  J.  Ch.  105;  17  Jur.  926;  affirming  9      ^VlV 

Hare,  698.)  _ 

A  testator  devised  copyholds  to  such  uses  as  A.  and  B.,  or  the  survivor        Brock 
of  them,  his  executors  or  administrators  should  appoint,  and  subject  thereto  J/ml 

to  the  use  of  A.  and  B.,  their  heirs  and  assigns  for  ever  upon  certain  trusts ;  Crakwortii, 
and  he  directed  his  said  trustees  to  sell  the  copyholds  as  soon  as  conveniently  r' J  J" 

might  be :  Held,  that  the  trustees  could  make  a  good  title  to  a  purchaser         t  6>s  J 
without  being  admitted. 

This  was  an  appeal  from  the  decision  of  Vice- Chancellor  Turner, 
in  a  suit  instituted  by  vendors,  by  way  of  claim  for  specific 
performance  of  a  contract  to  purchase  certain  copyhold  heredita- 
ments. 

The  plaintiffs  were  trustees  under  the  will  of  Henry  Bayford, 
dated  the  80th  of  January,  1850,  devising  all  his  freehold  and  copy- 
hold hereditaments  to  such  uses  as  the  plaintiffs  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor,  should 
by  deed  appoint,  and  subject  thereto  to  the  use  of  the  plaintiffs, 
their  heirs  and  assigns  for  ever. 

The  will  contained  a  direction,  that  the  trustees  should,  as  soon 
as  conveniently  might  be,  sell  the  devised  hereditaments,  and  gave 
power  for  them  to  give  valid  discharges. 

The  defendant  declined  to  complete  unless  the  plaintiffs  procured 
themselves  to  be  admitted,  and  pending  the  discussions  to  which 
this  objection  led,  the  lord  had  seized  quousque,  and  commenced 
an  action  of  ejectment. 

The  Vice-Chancellor  had  decreed  a  specific  performance. 

Mr.  Rogers,  for  the  plaintiffs,  cited  Rex  v.  Lord  of  Manor  of       [ 659  ] 
Oundle(2),  Boddington  v.  Abernethy  (3),  [and  older  authorities]. 

Mr.  Lee  and  Mr.  Haddon,  for  the  defendant,  [distinguished  the 
cases  which  had  been  cited  and  referred  to  Grove  v.  Bastard  (4)]. 

Mr.  Rogers,  in  reply.     *     *     *  [  660  ] 

The  Lord  Justice  Knight  Bruce: 

If  the  two  trustees  had  sold  shortly  after  the  testator's  death, 
and  speedily  exercised  their  actual  or  alleged  power  or  authority, 

(1)  Hall  v.  Bromley  (1886)  35  Ch.  D.  (2)  40  B.  B.  288  (1  Ad.  &  El.  283). 

642,  56  L.  J.  Ch.  722,  35  W.  B.  659 ;  (3)  29  B.  B.  393  (5  B.  &  C.  776). 

In  re  TmvmeiuV*  Contract  [1895]  1  Ch.  (4)  78  B.  B.  223  (2  Ph.  619 ;   see 

716,  64  L.  J,  Ch.  334,  72  L,  T.  321.  also  1  D.  M.  &  G.  69). 
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Glass  by  limiting  the  estate  to  the  use  of  the  purchaser,  or  directing  it  to 
Richardson,  vest  in  him,  it  may  be  that  he  would  have  been  entitled  to  admis- 
sion upon  the  payment  of  a  single  fine,  as  if  the  devise  had  been 
at  once  to  him.  But  if  that  question  ought  to  be  answered  in 
[  *6«i  ]  the  plaintiffs'  favour,  there  is  still  the  question,  whether  *the 
disputes  which  have  taken  place  have  not  introduced  important 
embarrassment  and  difficulty. 

Cur.  orfr.  rirf/. 

Jvlyli.      The  Lord  Justice  Lord  Cranworth: 

This  was  an  appeal  from  a  decretal  order  of  Vice-Chancellor 
Turner,  made  on  a  claim  by  the  plaintiffs.  The  order  was,  that  the 
defendant  should  specifically  perform  an  agreement  to  purchase 
from  the  plaintiffs  a  small  copyhold  estate,  held  of  the  manor  of 
Furneaux  Pelham,  in  the  county  of  Herts. 

The  plaintiffs  are  trustees  for  sale,  named  in  the  will  of  Henry 
Bayford,  dated  on  the  80th  of  January,  1850.  The  testator  died 
very  soon  afterwards,  his  will  having  been  duly  proved  on  the  19th 
of  April  in  the  same  year,  1850.  On  the  3rd  of  June,  1851,  the 
plaintiffs  put  the  property,  which  by  the  will  was  directed  to  be 
sold,  up  to  sale  by  public  auction,  in  three  lots ;  and  the  defendant,  by 
a  memorandum  duly  signed  by  him,  agreed  to  become  the  purchaser 
of  Lot  8,  being  the  property  in  question,  at  the  price  of  60/. 
Immediately  after  the  sale,  the  vendors  delivered  an  abstract  of  their 
title  to  the  lot  in  question,  and  it  is  admitted  that  they  showed 
a  good  title,  subject  to  the  following  objection. 

The  will  of  the  testator,  so  far  as  it  is  material  to  state  it,  is  as 
follows — (His  Lordship  read  it.) 

The  defendant  contends  that,  under  this  devise,  the  plaintiffs,  as 
trustees  for  sale,  cannot  make  a  title  without  first  causing  them- 
selves to  be  admitted,  and  then  surrendering  to  him.  The 
plaintiffs,  on  the  other  hand,  say,  that  they  are,  and  always  have 
been,  ready  and  willing  to  execute  to  the  defendant,  a  bargain  and 
sale  of  the  property  in  question,  and  that  the  defendant  will  thereby 
[  *r><;2  ]  be  entitled  to  compel  the  lord  to  admit  *him,  and  so  that  no 
admittance  of  the  trustees  is  necessary.  The  Vice-Chancbllor 
was  clear  in  his  opinion  that  the  plaintiffs  were  right,  and  so  made 
a  decretal  order  in  their  favour.  We  had  the  advantage  of  a  full 
and  apparently  accurate  note  of  what  fell  from  him  in  giving  his 
judgment,  and  I  entirely  concur  in  his  view  of  the  case. 

A  testator  disposing  of  a  copyhold  by  his  will,  does  no  more  than 
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name  the  person  whom  the  lord  shall  admit,  and  whether  he  fixes       Glafb 

on  a  person  by  name,  or  authorizes  another  to  name  him,  who   uiohaedson. 

accordingly  does  name  bim,  the  result  must  be  the  same.     This  point 

was  in  fact  so  decided  in  Holder  v.  Preston  (i).     It  is  true  that  in 

that  case  there  was  no  gift  to  the  trustees  for  sale,  in  default  of  and 

until  appointment  by  them  ;  but  this,  in  my  opinion,  makes  no 

difference  so  far  as  relates  to  the  present  question.    There  the 

bargain  and  sale  when  made  defeated  the  title  of  the  heir ;  here  it 

will  defeat  the  title  of  the  devisees ;  but  the  governing  principle 

is  the  same- in  both  cases,  namely,  that  the  bargainee  has  a  title 

directly  from  the  testator,  is  substantially  his  nominee  or  devisee, 

and  so  is  entitled  to  call  on  the  lord  to  admit  him.    It  was  contended 

that  this  was  a  hardship  on  the  lord.     But  certainly  that  is  not  so. 

All  that  the  lord  can  insist  on  is,  that  he  shall  never  be  without  either  a 

tenant  or  the  possession  of  the  land,  and  this  is  effectually  secured 

to  him  by  his  right  of  seizing  the  land  qiwusque,  upon  the  death  of 

the  tenant,   unless  the  heir,   or  some  one    claiming   under    the 

testator's  will,  comes  in  and  is  admitted. 

In  the  present  case  the  lord  has  exercised  this  right,  but  whatever 
difficulty  is  thereby  occasioned  to  the  defendant  is  a  difficulty 
caused  by  his  own  delay.  The  plaintiffs  showed  a  good  title  on  or 
within  a  day  or  two  *after  the  3rd  of  June,  and  it  was  not  till  the  [  '663  ] 
28th  of  October  following  that  the  lord  seized.  If  the  defendant 
had,  promptly  after  the  title  had  been  shown,  prepared  and  tendered 
to  the  plaintiffs,  for  execution,  a  deed  of  bargain  and  sale,  it 
is  obvious  that  on  receiving  the  balance  of  the  purchase-money, 
they  would  have  executed  it,  and  then  the  defendant  would  have 
been  in  a  condition  to  compel  the  lord  to  perfect  his  title,  by 
admitting  him  long  before  any  steps  had  been  taken  towards  a 
seizure  quousque. 

It  was  contended  before  us,  that  the  decision  of  the  Vice- 
Chancbllor  can  only  be  supported  by  holding  that  the  lord  is 
bound  on  a  sale  by  his  tenant  to  accept  a  surrender,  not  to  the  use 
of  the  purchaser  and  his  heirs  in  the  usual  way,  but  a  surrender  to 
such  uses  as  the  purchaser  shall  appoint,  and  for  default  of  appoint- 
ment, to  him  and  his  heirs,  following  or  nearly  following  the 
ordinary  mode  adopted  in  conveyances  of  freehold  lands.  And  it 
was  said  in  argument,  that  although,  where  such  a  surrender  has 
been  accepted,  the  lord  may  be  compelled  to  admit  the  nominee  or 
the  appointee  of  the  purchaser,  as  was  decided  in  Hex  v.  Lord  of 

(1)  2  Wild.  400. 
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Ola8B  the  Manor  of  Oundle  (l) ;  yet  that  no  case  had  gone  the  length 
Richardson,  of  establishing  that  the  lord  was  bound  to  accept  such  a  surrender, 
and  we  were  referred  to  the  case  of  Reg.  v.  Witchford  (2),  and  to  a 
note  of  the  argument  there  from  the  MS.  of  Mr.  Adolphus.  I  desire 
to  be  understood  as  giving  no  opinion  on  the  point,  whether  the 
lord  would  or  would  not  be  bound  to  accept  such  a  surrender  (3).  It 
is  sufficient  to  say,  that  no  such  question  arises  here.  The  point 
for  decision  is  not  what  surrender  the  lord  was  bound  to  accept,  but 
[  *664  ]  whether  he  *is  not  bound  to  admit  the  bargainee  of  the  trustees,  as 
being  in  truth  the  nominee  of  the  devisor.  I  concur  with  the 
Vice-Chancellor  in  thinking  that  he  was,  and  that  the  case  being 
one  admitting  of  no  reasonable  doubt,  the  order  compelling  the 
defendant  to  complete  his  purchase  was  perfectly  right,  and  so  that 
the  present  appeal  ought  to  be  dismissed.    . 

The  Lord  Justice  Knight  Bruce  : 

The  necessary  result  of  Lord  Cranworth's  opinion  is  the 
affirmance  of  the  Vice-Chancellor's  order  or  decree,  whatever  my 
opinion  may  be.  I  confess  that  I  entertain  some  doubt,  and 
am  not  quite  satisfied  that  if  the  case  had  come  before  me,  as  it  did 
before  Sir  George  Turner,  in  the  first  instance,  I  should  have  dealt 
with  it  as  that  able  Judge  did. 

His  Lordship  then  adverted  to  the  particular  circumstances  of  the 
case,  which,  his  Lordship  said,  led  him  to  doubt  whether  the 
defendant  was  not  entitled,  either  without  any  terms  being  imposed 
upon  him,  or  upon  certain  terms  which  his  Lordship  indicated,  to 
have  the  claim  dismissed  without  costs,  without  prejudice  to  an 
action,  and  without  prejudice  to  any  question.  But  his  Lordship 
concluded  by  intimating  his  impression,  that  good  sense  and  moral 
justice  were  in  favour  of  what  had  been  judicially  done  in  the  case, 
independently  of  the  likelihood  that  the  united  opinion  of  Sir 
George  Turner  and  Lord  Granworth  was  right  in  point  of 
technical  justice. 

Ajinaldumisstd  with  costs. 

(1)  40  B.  B.  288  (1  Ad.  &  El.  283).  favour  of  the  lord:    FtacJc  v.  Master 

(2)  49  B.  B.  483  (1  Q.  B.  355,  w.).  and    Fellows    of  Downing   College,  93 

(3)  This  point  has  now  been  decided  B.  B.  824  (13  C.  B.  945). 
bj'  the  Court  of   Common  Pleas  in 
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Ex  parte  WOOLMER. 


1862. 


(In  re  The  Direct   Exeter,  Plymouth,  and  Devonport        I !  b* 

Railway,  Company.) 

(2  D.  M.  &  G.  665—670;  S.  C.  17  Jur.  1903.) 

A  director  of  an  abortive  provisionally  registered  Railway  Company 
presented  a  petition  to  have  it  wound  up,  and  obtained  the  usual  order, 
with  the  concurrence  or  without  opposition  from  the  other  directors,  who 
were  themselves  prepared  and  who  intended  to  take  the  same  step  if  the 
petitioner  did  not.  Two  years  afterwards,  and  after  large  expenses  had 
been  incurred  in  unsuccessfully  attempting  to  retain  other  persons  upon 
the  list  of  oontributorie8,  four  of  the  other  directors  sought  to  discharge 
the  winding-up  order : 

Held,  that  they  could  not  be  heard  to  allege  that  the  order  had  been 
wrongly  obtained. 

Held  also,  that  they  were  liable  to  contribute  to  the  costs  incurred  under 
the  winding-up  order,  and  that  a  call  had  been  properly  and  not  pre- 
maturely made  for  that  purpose,  although  there  had  been  no  adverse 
taxation  of  the  costs. 

In  making  a  call  for  the  costs  of  winding-up,  it  is  a  legitimate  course  to 
apportion  the  amount  according  to  the  number  of  shares. 

[The  provisional  registration  of  Companies  being  now  obsolete,  this  case  has 
little  (if  any)  direct  application  to  modern  cases.] 


ATKINSON  v.   GYLBY. 

(2  D.  M.  &  G.  670—678;  on  app.  from  21  L.  J.  Ch.  848.) 


1852. 
July  22. 


An  Insurance  Company  lent  money  on  the  security  of  a  bond  given  by       Knight 
three  obligors  to  two  of  the  directors  and  of  a  policy  effected  with  the  t^S8' 

Company  by  one  of  the  obligors  on  his  own  life,  and  deposited  as  a  col-    c  ran  worth 
lateral  security.    By  the  terms  of  the  policy  the  insurance  money  was  L.JJ. 

charged  on  funds  and  property  of  the  Company  only.  The  condition  of  the  [  670  ] 
bond  was  for  payment  of  the  money  lent,  with  interest,  and  of  the  pre- 
miums upon  the  policy.  The  Insurance  Company  was  dissolved,  their 
funds  distributed,  and  their  business  transferred  to  another  Company,  to 
whom  the  obligees  assigned  the  bond.  One  of  the  obligors  who  had  not 
effected  the  insurance  having  died,  and  the  policy  having  become  forfeited 
for  nonpayment  of  the  premiums,  the  assignees  of  the  bond  debt  sought  to 
prove  in  the  Master's  office  under  a  decree  for  the  administration  of  the 
estate  of  the  deceased  obligor :  Held,  that  the  proof  ought  to  be  admitted 
to  the  extent  of  an  unpaid  premium,  which  became  payable  before  the 
dissolution  of  the  Company,  although  the  dissolution  took  place  long  before 
the  end  of  the  year  for  which  the  premium  was  paid ;  but  that  no  proof 
could  be  admitted  for  any  premium  the  time  for  payment  of  which  had  not 
arrived  when  the  Company  was  dissolved. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Kindersley, 
allowing  exceptions  to  the  Master's  report,  under  a  decree  in  a  suit 
instituted  by  one  on  behalf  of  all  the  creditors  of  a  testator  named 
John  Parker  Gylby,  for  the  administration  of  his  estate. 
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Atkinson  The  subject  of  the  exceptions  was  a  claim  carried  in  before  the 
Gylbt.  Master,  by  the  trustees  and  directors  of  the  Britannia  Life  Assurance 
Company,  who  claimed  as  bond  creditors  of  the  testator,  under  two 
bonds  dated  the  7th  of  February,  1842,  and  the  19th  of  December, 
1842,  in  which  the  testator  had  joined  as  surety  for  one  William 
Edwards. 

By  the  former  of  these  bonds,  William  Edwards  and  the  testator 
with  another  co-obligor  became  jointly  and  severally  bound  to 
[  *67i  ]  David  Salomons  and  H.  M.  Kemshead,  *two  of  the  directors  of  the 
London  and  Westminster  Mutual  Life  Assurance  Society,  in  the 
penal  sum  of  900/.  The  condition  of  the  bond  recited  that 
W.  Edwards  having  occasion  for  the  sum  of  450/.,  had  requested 
the  said  David  Salomons  and  H.  M.  Kemshead  to  lend  him  the 
same,  which  they  had  agreed  to  do  upon  having  repayment  of  the 
said  sum,  in  manner  therein  mentioned,  and  interest  thereon, 
secured  by  the  bond;  and  it  provided,  that  the  bond  should  be 
void  upon  payment  by  the  said  W.  Edwards,  his  heirs,  executors, 
or  administrators,  unto  the  said  D.  Salomons  and  H.  M.  Kemshead, 
their  executors,  administrators,  or  assigns,  of  the  sum  of  4502.,  in 
the  proportions  and  at  the  times  therein  mentioned,  with  interest 
thereon  at  the  rate  of  5/.  per  cent,  per  annum.  And  also  should, 
so  long  as  any  money  remained  due  on  the  security  of  the  bond, 
well  and  truly  pay,  or  cause  to  be  paid,  the  several  annual 
premiums  payable  in  respect  of  two  several  policies  of  assurance 
mentioned  in  the  condition,  and  all  other  payments  whatsoever 
that  should  be  requisite  or  necessary  for  keeping  the  same  on  foot ; 
and  should  not,  during  such  time  as  aforesaid,  do  any  act  what- 
soever whereby  the  two  several  policies  might  be  liable  to  be 
forfeited. 

One  of  the  policies  referred  to  in  the  above  condition  was  dated 
the  18th  of  July,  1841,  and  under  the  hands  of  three  of  the 
directors  of  the  London  and  Westminster  Mutual  Life  Assurance 
Society,  and  was  numbered  181.  By  it  the  capital,  and  funds  or 
property  of  the  Society,  were  declared  to  be  subject  and  liable, 
according  to  the  provisions  of  the  deed  of  settlement,  to  pay  the 
sum  of  1,000/.  to  the  executors,  administrators,  or  assigns  of 
William  Edwards,  if  he  should  die  before  or  upon  the  1st  of  July, 
1852,  or  if  he  should  live  beyond  that  day,  and  he,  or  his  assigns, 
1  should  pay,  or  *cause  to  be  paid,  during  his  life,  to  the  directors 
of  the  Society  for  the  time  being,  at  the  office  of  the  said  Society, 
the  yearly  premium  of  39/.  5s.  before  or  on  the  1st  of  July  in  every 
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year.    The  other  policy  of  assurance  was  dated  the  20th  of  January,     Atkikson 

1842,  and  was  also  under  the  hands  of  three  of  the  directors  of  the       gylby. 

London  and  Westminster  Mutual  Life  Assurance   Society,  and 

numbered  159.    By  it  a  sum  of  1,0002.  was  in  like  manner  assured, 

upon  the  capital  and  funds  of  the  Society,  to  be  paid  upon  the 

death  of  the  said  William  Edwards,  to  his  executors,  administrators, 

or  assigns,  upon  payment  of  the  annual  premium  of  401.  lis.  8d. 

on  the  1st  of  January  in  every  year.    By  one  of  the  provisions  of 

the  deed  of  settlement,  endorsed  upon  each  policy,  it  was  stipulated, 

that  the  capital  and  funds,  or  property  of  the  Society,  should  alone 

be  liable  to  answer  and  make  good  all  claims  of  persons  assuring 

with  the  Society,  and  that  no  director  or  other  member  of  the 

Society  should  be  liable  to  any  such  claim,  beyond  the  amount  of 

his  particular  share  in  the  subscribed  capital. 

There  was  another  bond  debt  similarly  circumstanced,  to  which 
it  is  not  necessary  further  to  advert,  as  it  raised  no  different 
question  from  those  arising  upon  the  bond  above  mentioned. 

The  moneys  thus  advanced  by  Messrs.  Salomons  and  Kemshead 
were  the  moneys  of  the  London  and  Westminster  Assurance 
Society,  and  the  two  bonds  were  made  to  them  as  trustees  for  that 
Society. 

The  testator  died  on  the  27th  of  June,  1843.  In  October,  1844, 
the  London  and  Westminster  Assurance  Society  ceased  to  carry  on 
business  as  a  Life  Assurance  Society,  and  thereupon  the  affairs  of 
the  Society  *were  wound  up,  and  the  Society  was  dissolved  and  [  *6*3  ] 
ceased  to  exist,  (its  business  being  transferred  to  the  Britannia 
Life  Assurance  Company,)  and  since  the  month  of  October,  1844, 
there  had  been  no  directors  of  the  Society,  nor  had  the  Society 
since  that  time  had  any  office  for  the  transaction  of  business ;  and 
the  capital,  funds,  and  property  of  the  Society  were  shortly  after- 
wards distributed  amongst  the  shareholders  and  members,  according 
to  their  shares  and  interests. 

By  an  indenture  of  assignment,  dated  the  13th  of  December,  1844, 
Messrs.  Salomons  and  Kemshead,  as  the  trustees  of  the  London 
and  Westminster  Assurance  Society,  assigned  to  several  persons 
therein  named,  as  trustees  and  directors  of  the  Britannia  Life 
Assurance  Company  (among  other  things),  the  above-mentioned 
bond,  and  the  principal  and  other  sums  secured  thereby,  and  all 
interest  due  or  to  become  due  in  respect  of  the  said  sums  or  any  of 
them,  and  the  said  several  policies  of  assurance,  subject  nevertheless 
as  to  such  policies  of  assurance  to  such  rights  of  equity  of  redemption 
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atkihsoh  a8  Were  then  subsisting  thereof.  The  premiums  which  became  due 
Gylby.  on  the  policy  No.  181,  had  been  paid  up  to  the  1st  of  July,  1843, 
inclusive.  The  premiums  upon  No.  159  up  to  January,  1844, 
inclusive.  No  premium  upon  either  policy  had  since  been  paid. 
By  reason  of  the  nonpayment  of  the  subsequent  premiums  within 
twenty  days  after  they  became  due,  the  two  policies  had  become 
absolutely  void,  and  they  had  never  been  revived. 

The  Master  found  that  there  was  due  to  William  Bardgett, 
William  Fechney  Black,  and  John  Drewett,  trustees  and  directors 
of  the  Britannia  Life  Assurance  Company,  Princes  Street,  in  the 
city  of  London,  as  assignees  of  David  Salomons  and  Henry  Morris 
Kemshead,  two  of  the  directors  of  the  London  and  Westminster 
t  *«74  ]  Mutual  Life  Assurance  Society,  and  by  virtue  of  the  two  * bonds  dated 
respectively  the  7th  of  February,  1842,  and  the  19th  of  December, 
1842,  of  WTilliam  Edwards  as  principal,  and  Frederick  Erasmus 
Edwards  and  the  testator,  John  Parker  Gylby,  as  sureties  (whereby 
they  became  severally  bound  to  the  said  David  Salomons  and 
Henry  Morris  Kemshead  in  the  penal  sums  of  900/.  and  1,000/. 
conditioned  for  payment  of  the  respective  sums  of  450/.  and  500/., 
with  interest  at  the  rate  of  5/.  per  cent,  per  annum  amongst  other 
sums  in  the  schedule  mentioned),  the  several  sums  following :  viz. 
for  seven  several  annual  premiums  of  89/.  5s.  each,  in  respect  of  a 
certain  policy  on  the  life  of  William  Edwards,  No.  181,  mentioned 
in  the  two  several  bonds  accruing  from  the  1st  of  July,  1844,  to 
the  1st  of  July,  1850,  both  dates  inclusive,  the  sum  of  274/.  15*. 
for  six  annual  premiums  of  40/.  lis.  8d.  each,  in  respect  of  a 
certain  other  policy  on  the  life  of  William  Edwards,  No.  159, 
mentioned  in  the  said  two  several  bonds  accruing  from  the 
1st  of  January,  1845,  to  the  1st  of  January,  1850,  both  dates 
inclusive,  the  sum  of  248/.  10*. 

The  first  exception  was,  that  the  Master  ought  not  to  have  found 
anything  to  be  due  in  respect  of  premiums  upon  the  policies. 
The  Vice-chancellor  allowed  this  exception,  and  the  Britannia 
Company  appealed  from  that  decision. 

Mr.  Malins  and  Mr.  Cairux,  in  support  of  the  appeal : 

The  bonds  are  absolute  unless  the  conditions  in  them  are 
performed  ;  and  among  the  most  important  of  these  conditions  are 
those  providing  for  the  payment  of  the  premiums  necessary  to 
keep  on  foot  the  policies,  which  formed  the  only  security  for  the 
advances.     The  sums  secured   by  the   bonds  were  assignable  in 


vol,  xcv.]        1852.    CH.    2  D.  M,  4  G.  674—676.  *8S 

equity,  and  as  tboy  were  assigned  to  another  Insurance  Company,     Atkinson 
the  solvency  of  which  is  unquestioned,  there  is  no  pretence  *for       gtlbt. 
saying  that  the  contract  was  substantially  changed,   the  latter       [  *675  ] 
Company  having  by  the  arrangements,  between  the  two  Companies, 
taken  upon  themselves  the  liabilities  of  the  former.    It  cannot  be 
said  that  the  policies,  the  burden  of  which  the  Britannia  Company 
had  taken  upon  itself,  ought  not  to  have  been  kept  on  foot.     The 
personal  representatives  of  the  testator  never  refused  to  accept  the 
liability  which  the  Britannia  Company  took  upon  itself  of  paying 
the    insurance    moneys.      They    would    have    had    against    the 
appellants  the  full  benefit  of  the  premiums  previously  paid  to  the 
dissolved  Company.     Moreover,  although  that  Company  had  ceased 
to  carry  on  business  they  were  not  released  from  their  liability 
upon  the  policies ;  and  if  they  chose  to  direct  that  the  premiums 
should  be  paid  to  other  persons  as  their  agents,  that  would  not 
affect  the  contract.     There  is  no  proviso  in  the  bonds  that  the 
Company  should  go  on  taking  other  insurances  on  lives,  nor  to 
determine  or  confine  the  liability  of  the  obligors  in  the  event  of  the 
Company  taking  no  more  insurances.     Suppose  the  Company  had 
considered   that   the  insurances  which    they  had    effected  were 
sufficient,  and  determined  to  run  no  further  risk  by  increasing 
their  liability,  would  that  be  a  reason  for  putting  an  end  to  the 
contract  which  the  testator  entered  into,  and  which  is  not  made 
determinable  on  any  such  event  ? 

Their  Lordships  only  desired  to  hear  the  respondents  with 
reference  to  the  premium  of  89Z.  5*.  which  became  due  on  No.  181, 
on  July  1,  1844. 

Mr.    Rolty    Mr.    HcUdane,    and    Mr.    Buckmaster,    for    the 
respondents : 

The  premium  of  89J.  5*.  was  payable  in  respect  of  insurance  for 
the  year  commencing  on  July  1.  Unless  the  Company  continued 
in  a  condition  to  afford  security  *for  the  payment  of  the  insurance  [  *67t>  ] 
money  during  the  whole  of  this  period  it  did  not  perform  its  part 
of  the  contract,  and  was  not  entitled  to  the  premium.  Now  three 
months  after  July  1,  the  Company  by  its  own  act  dissolved,  and 
distributed  the  funds  which  alone,  according  to  the  terms  of  the 
policy,  afforded  this  security.  The  payment  of  the  insurance 
money  is  to  be  made  out  of  the  funds  of  the  Company.  The 
insurers  must  continue  to  be  a  Company  having  funds  during  the 
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Atkikboh  whole  period  for  which  the  premium  is  payable,  or  they  do  by  their 
Gylbt.  own  act  render  the  performance  of  the  condition  of  the  bond 
impossible.  The  reasoning  which  applies  to  the  other  unpaid 
premiums  applies  to  this  also.  If  the  July  premium  had  been 
paid,  it  could  have  been  recovered  back  for  breach  of  contract 
on  the  part  of  the  insurers  in  dissolving  their  Company,  and 
withdrawing  the  funds  which  they  had  charged  with  the  insurance. 

Mr.  Matins,  in  reply : 

There  is  no  pretence  for  saying  that  the  contract  has  been 
broken  on  the  part  of  the  Insurance  Company. 

(The  Lord  Justice  Knight  Bruce:  Was  it  not  a  breach  of 
contract  on  the  part  of  the  insurers  to  dissolve  their  Company 
and  part  with  their  funds?  The  contract  is  for  payment  out  of 
the  funds  of  the  Company.  Must  they  not  continue  to  be  a  Society 
having  funds  to  perform  their  part  of  the  contract  ?) 

There  is  no  contract  on  the  part  of  the  insurers  to  keep  any  fund 
intact.  It  is  the  liability  of  the  Company  to  the  extent  of  the 
funds,  and  not  the  funds  themselves,  to  which  the  insured  look. 
It  would  lead  to  the  utmost  inconvenience  to  say  that  the  liability 
upon  a  contract  to  insure  is  to  depend  upon  the  amount  of  funds 
[  *677  ]  which  the  Insurance  Company  may  have  at  any  one  moment,  *or 
upon  the  manner  in  which  it  may  have  appropriated  or  disposed  of 
these  funds. 

The  Lord  Justice  Lord  Cranworth  : 

The  premium  of  89/.  58.  was  due  in  July,  1844.  It  was  not  till 
three  months  afterwards  that  the  Company  ceased  to  carry  on 
business.  Mr.  Roll  contends  that  if  the  premium  had  been  paid, 
it  could  have  been  recovered  back  as  the  consideration  had  failed. 
The  consideration,  however,  had  not  failed  totally.  The  assured, 
at  all  events,  had  the  security  contracted  for,  during  a  part  of  the 
year.  If  Mr.  llolt  is  right  in  his  argument  as  to  the  true  effect  of 
the  contract  being  that  the  Society  should  continue  to  carry  on 
business,  that  might  give  a  right  to  bring  a  cross  action  for  a 
breach  of  the  contract;  but  the  damages  in  that  action  would  not 
necessarily  be  measured  by  the  amount  of  the  premium,  89/.  5s. 

I  doubt  whether,  looking  at  the  policy,  there  was  any  such 
contract  beyond  this,  that  so  long  as  the  Company  existed  having 
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funds,  thoBe  funds   should   belong   to  the   insured  to  the  extent     Atkinson 
mentioned  in  the  policy.     But  assuming  the  contract  to  go  beyond       gylby. 
this,  still  the  right  which  it  conferred  in  such  circumstances  as  the 
present  was  not  that  of  resisting  payment  of  the  premium  so  long 
as  the  Company  existed,  but  that  of  recovering  damages  which  are 
at  present  unliquidated. 

NORTON   v.  WHITE.  i852. 

(2  D.  M.  &  G.  678—679.)  M*  81* 

After  a  report  in  favour  of  the  title  in  a  specific  performance  suit,  the  Knight 

defendant  died.     Upon  a  motion  by  his  executors  and  devisees  in  trust,  the  tJS** 

Coukt  ordered  that  if  the  plaintiff  did  not  revive  within  six  weeks,  the  bill  cranworth 

should  stand  dismissed.  L.JJ. 

This  was  a  suit  instituted  by  a  vendor  against  a  purchaser,  to 
enforce  the  specific  performance  of  an  agreement  for  a  purchase. 
There  had  been  the  usual  order  of  reference  as  to  the  title,  and 
a  report  in  favour  of  the  plaintiff.  Then  the  defendant  died.  His 
executors  and  devisees  in  trust  now  moved  that  the  plaintiff  might 
revive  the  suit,  or  that  the  bill  might  stand  dismissed. 

Mr.  Hardy,  in  support  of  the  motion.     *     *     * 

Mr.  Ncdder  opposed  the  motion.  [  679  ] 

Their  Lordships  ordered  that  the  plaintiff  should  revive  on  or 
before  the  first  of  September,  1852,  or  in  default  thereof,  that  the 
bill  should  stand  dismissed  for  want  of  prosecution. 


CHILD   v.   ELSWORTH.  ism. 

July  16. 
(2  D.  M.  &  G.  679—684.)  Aug.  4. 

Bequests  to  the  sons  and  daughters  of  D.  of  200/.  each,  also  to  the  Kkioht 

children  of  a  son  of  D.  200/.,  to  be  equally  divided  among  them,  to  be  paid  Bruce, 

twelve  months  after  the  decease  of  the  testator's  widow :  Held  to  be  post-  Lord 

poned  as  to  all  the  bequests  till  after  the  widow's  death.  Cbanwobth, 

Upon  a  question  of  conutruction  of  a  will  the  punctuation  of  the  original  L,JJ* 

document  may  be  referred  to.  L        J 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Turner, 
upon  the  construction  of  the  will  of  Henry  Elsworth,  dated  the 
26th  of  February,  1888,  whereby  the  testator  gave,  devised,  and 
bequeathed  unto  his  wife  Fanny  Elsworth  all  his  real  and  copyhold 
estates,  with  the  appurtenances,  and  all  his  household  furniture, 
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Child  plate,  linen,  books,  china,  monies,  securities  for  money,  goods, 
Elbwohth.  chattels,  personal  estate,  and  effects  whatsoever  *and  wheresoever, 
[  *6S0  ]  and  of  what  nature  or  kind  soever,  for  and  during  her  natural  life, 
subject  nevertheless  to  and  charged  and  chargeable  with  the  pay- 
ments and  bequests  thereinafter  mentioned.  And  after  giving  and 
bequeathing  various  legacies,  and  appointing  specific  periods  for 
their  payment,  except  in  the  instance  of  two  small  legacies  given  to 
the  legators  for  their  trouble,  the  will  proceeded  in  the  words 
following :  "  Also  I  give  and  bequeath  to  John,  Thomas,  Mary, 
Ellen,  Elizabeth,  Jane  and  Margaret,  the  sons  and  daughters  of  my 
uncle  William  Deighton,  the  sum  of  200/.  each,  also  to  the  children 
of  Henry  the  son  of  my  said  uncle,  William  Deighton,  the  sum  of 
200/.  to  be  divided  equally  amongst  them,  to  be  paid  twelve  months 
after  the  decease  of  my  said  wife." 

The  question  was,  whether  the  direction  as  to  the  period  of 
payment  applied  to  the  legacies  of  200/.  each,  given  to  the  sons  and 
daughters  of  William  Deighton. 

The  Vice-Chancellor  held  that  it  only  applied  to  the  200/.  given 
to  the  children  of  Henry. 

Mr.  Glasse  and  Mr.  J.  V.  Prior,  were  for  the  appellants. 

Mr.    Stuart    and    Mr.    Spingall     Thompson,    were     for    the 
respondents. 

Aug.  4.       The  Lord  Justice  Lord  Granworth: 

The  only  question  in  this  case  is,  as  to  the  time  at  which  a  legacy 
T  *68i  ]  of  200/.  given  to  Ellen  Deighton,  under  *whom  the  plaintiff  derives 
title,  was  payable.  The  plaintiff  says  it  was  payable  at  the  end  of 
a  year  from  the  testator's  decease.  The  defendant  contends,  the 
payment  is,  according  to  the  true  construction  of  the  will,  postponed 
till  the  expiration  of  twelve  months  after  the  death  of  the  testator's 
widow. 

(His  Lordship  read  the  material  parts  of  the  will.) 
The  general  rule  was  not  disputed,  (indeed  it  is  so  well  estab- 
lished as  to  admit  of  no  doubt),  that  in  the  absence  of  express 
direction  to  the  contrary,  every  general  pecuniary  legacy  is  payable 
at  the  end  of  a  year  from  the  death  of  the  testator.  The  question 
is,  whether  there  is  anything  on  the  face  of  this  will  to  take  out  of 
this  general  rule  the  legacies  given  to  John,  Thomas,  Mary,  Ellen, 
Elizabeth,  Jane,  and  Margaret,  sons  and  daughters  of  William 
Deighton, 
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The  decision  must  turn  on  the  point,  whether  the  words,  "  to  be  Child 
paid  twelve  months  after  the  decease  of  my  said  wife,"  are  to  be  els  worth. 
read  as  applicable  to  the  legacies  given  to  the  seven  children  of  the 
testator's  uncle  William  Deighton,  or  only  to  the  legacy  given  to 
the  children  of  his  deceased  son  Henry.  Sir  George  Turner 
adopted  the  latter  construction,  and  so  held  that  there  was  no 
postponement  of  the  legacies  given  to  the  seven  children  of  William 
Deighton. 

With  a  most  sincere  respect  for  his  judgment  we  have  come  to  a 
different  conclusion.  The  words  "  to  be  paid,"  &c,  import  a  quali- 
fication of  what  has  gone  before ;  the  question  is,  to  how  much  of 
what  has  gone  before  does  that  qualification  extend.  We  are  of 
opinion  that  it  is  a  qualification  attaching  on  all  the  legacies  given 
to  the  seven  children,  as  well  as  to  the  grandchildren  of  William 
Deighton.  It  would  be  difficult  to  *say  that  either  mode  of  con-  [  *682  ] 
struing  the  language  is  grammatically  incorrect.  But  yet  in 
strictness,  if  the  words,  "to  be  paid  twelve  months  after  the 
decease  of  my  wife/'  are  to  be  confined  to  the  children  of  the 
deceased  son  Henry,  and  not  to  extend  to  the  seven  living  children, 
those  words  ought  to  have  been  connected  with  what  went  before, 
by  the  copulative  "  and."  The  immediately  preceding  words  "  to 
be  equally  divided  between  them,"  import  a  qualification  which 
certainly  relates  solely  to  the  children  of  Henry.  If  the  words 
immediately  following  were  intended  as  a  further  qualification  on 
the  same  legacy  only,  then  the  language  ought  in  strictness  to  have 
been,  "  and  to  be  paid,"  &c. ;  whereas  there  is  no  necessity  for 
such  a  copulative  if  the  second  qualification,  namely,  that  indicat- 
ing the  time  of  payment,  is  to  be  read  as  applicable  to  the  whole 
class,  children  and  grandchildren  of  William  Deighton,  as  to  whom 
there  had  been  no  previous  qualification  at  all. 

.  It  is  material  to  observe  that  the  bequest  in  question,  beginning 
"  also  I  give,"  and  ending  "  after  the  decease  of  my  said  wife,"  is 
one  bequest.  There  is  only  one  set  of  operative  words,  and  there 
is  only  one  class  of  objects,  namely,  the  descendants  of  William 
Deighton.  The  sum  given  to  the  children  of  the  deceased  child  is 
the  same  as  that  given  to  each  of  the  seven  children  who  were 
living  and  who  are  named  in  the  will.  The  inference  is  not 
unreasonable  that  the  testator  contemplated  an  equal  bounty  to  all, 
treating  the  children  of  the  deceased  son  as  standing  in  the  place 
of  their  father ;  and  this  equality  would  or  might  be  entirely  dis- 
turbed if  the  time  of  payment  should  not  be  the  same  for  all. 
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Child  There  are  no  other  legacies  given  by  the  will,  the  time  for  payment 
Elbwobth.  of  which  is  not  expressly  pointed  out,  except  the  small  legacies  of 
[  **83  ]  80/.  to  eaeh  of  the  *executors  for  their  trouble ;  and  the  presump- 
tion therefore  is,  that  the  testator  intended  in  all  cases  to  indicate 
the  time  of  payment.  The  legacies  to  the  executors  for  their 
trouble,  would  of  course  be  retained  by  themselves,  and  would 
naturally  be  appropriated  by  them  when  the  state  of  the  assets 
permitted  it.  As  to  them,  therefore,  it  was  unnecessary  to  name  a 
time  for  payment,  and  the  omission  to  do  so  can  hardly  be  treated 
as  an  exception  to  the  general  rule  followed  by  the  testator :  i.e.  in 
all  cases  to  say  when  each  legacy  should  be  payable.  It  is  only 
necessary  to  add,  that  we  have  caused  the  original  will  to  be 
examined,  and  it  appears  that  the  whole  gift  in  question  to  the 
children  and  grandchildren  of  William  Deighton,  including  the 
direction  for  the  time  of  payment,  is  written  continuously  as  one 
sentence,  and  is  closed  with  a  full  stop. 

On  the  whole,  therefore,  we  have  come  to  the  conclusion  that 
none  of  these  legacies  are  payable  till  after  the  death  of  the  widow; 
and  the  result  is,  that  the  order  made  by  the  Vice- Chancellor  mast 
be  varied,  and  instead  of  directing  payment  of  the  200/.  and 
interest  to  the  plaintiff,  it  will  direct  according  to  the  alternative 
prayer  of  the  claim,  that  2002.  shall  be  brought  into  Court  and 
invested  for  the  benefit  of  the  defendant,  the  widow,  for  her  life,  with 
liberty  to  apply  after  her  death. 

The  case  is  one  in  which  we  have  not  derived,  nor  could  we 
expect  to  derive,  much  assistance  from  previous  decisions.  It  is, 
according  to  the  language  of  Lord  Ellenborough,  a  question 
rather  for  a  grammarian  than  a  lawyer,  and  which  a  schoolmaster 
might  decide  as  well  as  a  Judge  ;  but  perhaps  the  cases  of  Cole  v. 
Rawlinson  (l),  Ricluxrds  v.  Baker  (2),  and  Fenny  v.  Etv8tace(s),  are 
not  without  a  bearing  on  the  subject. 


1862.  PLOWDEN  v.  HYDE. 

Jfy  ?•  (2  D.  M.  &  G.  684—697.) 

Aug.  4.  v  ' 

Under  the  old  law  of  wills  a  devise  was  not  revoked  by  a  subsequent 

mortgage  which  the  testator  had  paid  off  where  the  property  had  been 

reconvened  to  the  same  uses  in  bar  of  dower  to  which  it  had  been  subject 

before  the  mortgage  was  made. 

(1)  1  Salk.  234.  (3)  4  M.  &  S  58. 

(2)  2  Atk.  321. 
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OWEN  v.  BRYANT  (1).  wst. 

(2  D.  M.  &  G.  697—704 ;  8.  C.  21  L.  J.  Ch.  860 ;  16  Jur.  877 ;  20  L.  T.  0.  S.  45.)      Am^  5' 

A  testator,  by  his  will,  after  reciting  that  his  two  daughters  by  his  first        *j»NIG?T 
wifo  were  amply  provided  for,  and  that  he  had  nine  children,  whom  he  i^ixl  ' 

named,  being  three  sons  and  six  daughters,  and  that  on  the  marriage  of   Cban  worth, 
four  of  the  six  daughters  he  had  advanced  certain  sums,  and  that  it  was  L.JJ. 

his  intention  to  make  similar  provision  for  his  two  unmarried  daughters,  [  697  ] 
gave  his  real  nnd  leasehold  property,  upon  trust,  after  his  wife's  death,  to 
sell  and  divide  the  proceeds  among  all  and  over}*  his  children  by  his  then 
wife,  and  directed  that  the  trustees  should,  during  the  life  of  each  of  his 
said  children  who  should  be  a  daughter  pay  the  income  of  her  share  to  her 
for  her  separate  use,  without  power  of  anticipation.  One  of  the  nine 
children  was  illegitimate  :  Held,  that  she  took  equally  with  the  others. 

This  was  a  special  case,  which  came  on  to  be  heard  before  their 
Lordships,  in  the  first  instance.  It  depended  upon  the  construction 
of  a  will,  daied  the  24th  of  September,  1886,  whereby  the  testator, 
after  reciting  that  his  two  daughters  by  his  first  wife  were  amply 
provided  for  by  him  on  their  marriage,  and  that  he  had  nine 
children  then  living  by  his  then  present  wife,  whom  he  mentioned 
by  name,  being  three  sons  and  six  daughters,  and  also  reciting  that 
on  the  respective  marriages  of  his  four  married  daughters  he  had 
advanced  to  them  sums  amounting  to  5602.  each  or  thereabouts, 
and  that  it  was  his  intention  to  make  similar  provisions  for  his  two 
unmarried  daughters,  and  after  (for  that  purpose,  and  otherwise) 
giving  legacies  to  some  of  his  children,  the  testator  devised  and 
bequeathed  all  his  real  estate,  and  all  his  leasehold  hereditaments 
unto  and  to  the  use  of  his  wife  and  three  other  trustees,  their  heirs, 
executors,  administrators,  and  assigns  respectively,  *upon  trust  [*698] 
that  the  trustees  or  trustee  for  the  time  being  thereof  should,  on 
the  decease  of  his  wife,  or  in  her  lifetime  with  her  consent  in 
writing,  absolutely  sell  and  dispose  of  all  or  any  part  of  the 
real  estate  and  leasehold  tenements  thereinbefore  devised  and 
bequeathed,  and  should  in  the  meantime  pay  the  rents  and  profits 
thereof  unto  his  wife,  during  her  widowhood,  she  maintaining, 
educating,  and  bringing  up  his  children  by  her.  The  will  then 
proceeded  thus :  "  And  from  and  after  the  decease  or  marriage  of 
my  said  wife,  but  subject  and  without  prejudice  to  the  trusts  and 
purpose  aforesaid,  the  said  trustees  or  trustee  for  the  time  being, 
do  and  shall  divide  the  principal  of  the  said  trust-monies,  stocks, 

(1)  Dorin  v.  Darin  (1875)  L.  B.  7  illegitimate  children  where  that  inten- 

H.  L.  568,  45  L.  J.  Ch.  652,  32  L.  T.  tion  is  reasonably  clear :  In  re  Wood 

281.     The  tendency  of  modern  cases  [1902]  2  Ch.  542,  71  L.  J.  Ch.  723, 

is  to  give  more  effect  than  formerly  to  87  L.  T.  316,  C.  A,— O,  A.  S. 
a    testator's   intention   in  favour   of 
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Owen  funds,  and  securities,  between  all  and  every  my  children  by  my 
Bryant,  said  present  wife,  who  shall  be  living  at  the  time  of  her  decease  or 
second  marriage,  and  the  issue  of  such  as  shall  have  departed  this 
life  leaving  issue  then  living,  such  issue  taking  per  stirpes,  and  not 
per  capita,  as  tenants  in  common,  and  their  respective  executors, 
administrators,  and  assigns,  subject,  nevertheless,  as  to  the  shares 
of  daughters,  to  the  directions  hereinafter  contained  (l).  And  I  do 
hereby  direct  that  my  said  trustees  or  trustee  shall,  during  the  life 
of  each  of  my  said  children  by  my  present  wife,  who  shall  happen 
to  be  a  daughter,  pay  the  dividends,  interest,  and  annual  proceeds 
of  her  share  of  the  said  stocks,  funds,  and  securities,  trust-monies, 
and  premises,  unto  such  person  or  persons,  for  such  purposes  and 
in  such  manner  only  as  such  daughter,  whether  covert  or  sole,  shall 
from  time  to  time,  by  any  writing  signed  by  her,  appoint ;  but  not 
so  as  to  deprive  herself,  while  under  coverture,  of  the  benefit  thereof 
by  anticipation ;  and  in  default  of  such  appointment,  and  subject 
[  *699  ]  thereto,  into  the  hands  *of  such  daughter  for  her  sole  and  separate 
use,  exclusive  of  any  husband  with  whom  she  may  marry,  and  so 
that  her  receipts  shall  be  sufficient  discharges  for  the  same ;  and 
from  and  after  the  decease  of  each  and  every  of  such  daughter, 
then  upon  the  trusts  thereinafter  mentioned,  for  the  benefit  of  the 
children  of  such  daughter ;  and  in  default  of  issue  of  such  daughters, 
then  in  trust  for  such  person  or  persons  and  for  such  purposes  as 
such  daughter  shall  by  will  appoint;  and  in  default  of  appointment 
upon  the  following  trusts,  that  is  to  say,  upon  trust  for  the  brothers 
and  sisters  of  the  whole  blood  of  such  daughter  then  living,  equally, 
and  the  issue  of  any  brother  or  sister  of  the  whole  blood  who  may  have 
died  leaving  issue  then  living  (such  issue  taking  per  stirpes,  and  not 
per  capita),  as  tenants  in  common,  and  their  respective  executors, 
administrators,  and  assigns ;  and  in  default  of  any  brother  or  sister 
of  the  whole  blood,  or  the  issue  of  any  such  brother  or  sister,  then 
upon  trust  for  such  person  or  persons  as,  at  the  time  of  the  decease 
of  such  daughter,  shall  be  her  next  of  kin,  under  and  according  to 
the  statute  made  for  the  distribution  of  intestates'  effects." 

The  testator's  widow  had  died,  and  the  surviving  trustees  and 
executors  had  sold  the  real  estates  of  the  testator  (there  being  no 
leaseholds).  Upon  the  assumption  that  the  net  proceeds  thereof 
were  divisible  into  eight  equal  parts,  they  paid  one  such  part  to 
each  of  two  of  the  defendants. 

(1)  The  passage  which  follows,  which  was  not  set  out  in  the  special  case, 
was  relied  upon  in  the  judgment, 
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The  testator  and  his  second  wife  duly  intermarried  on  the  9th  of        Owbn 
February,  1807,  but  it  had  lately  been  discovered  that  one  of  the      beyant. 
daughters  by  her  was  born  before  the  marriage  of  her  parents.    This 
daughter  had  always  resided  in  the  house  of  the  testator,  and  wa 
♦received  and  treated  as  his  daughter,  and  always  passed  as  such,       £  #70°  1 
and  had  in  all  matters  of  family  arrangements  and  social  inter- 
course the  precedence  and  consideration  usually  granted  to  an  elder 
child,  and  it  was  not  until  some  time  in  or  about  the  month  of 
May,  1852,  that  it  was  suspected  by  the  surviving  trustee  of  the  will 
that  she  was  other  than  the  eldest  child  of  the  testator  born  in 
lawful  wedlock. 

The  question  was,  whether  this  daughter  and  her  children  were 
under  the  will  entitled  to  any  and  what  share  of  the  proceeds  of 
the  testator's  real  estates. 

Mr.  Boyle,  for  the  above-mentioned  daughter  and  her  children : 

Illegitimate  children  may  take  as  a  class,  where  referred  to  as 
illegitimate,  though  not  named:  Metham  v.  Duke  of  Devon  (I). 
They  may  take  under  a  gift  to  children  generally,  though  not 
referred  to  as  illegitimate,  where  there  are  no  legitimate  children, 
and  parol  evidence  allowed  to  show  that  there  were  no  such  legiti- 
mate children  :  Beachcro/t  v.  Beachcroft  (2),  Wilkinson  v.  Adam  (a). 
They  may  take  with  a  legitimate  child  under  a  gift  to  children 
generally  of  a  deceased  person,  where  the  plural  term  cannot  be 
otherwise  satisfied,  and  extrinsic  evidence  is  admissible  in  such  a 
case :  Gill  v.  Shelley  (4).  They  may  take  with  a  legitimate  child  or 
with  legitimate  children  under  a  gift  to  children  generally,  when- 
ever the  illegitimate  children  have  in  the  will  itself  been  named 
and  recognized  as  the  testator's  children,  and  this  whether  the 
general  gift  to  children  occurs  before  or  after  the  naming  of  the 
illegitimate  children  :  Wilkinson  *v.  Adam  (5),  Swaine  v.  Kennedy  (6),  [  *701  ] 
Meredith  v.  Fair  (7),  Evans  v.  Daries  (8). 

If  there  is  a  gift  to  children  of  a  living  person,  and  tlie  illegiti- 
mate children  are  not  named  or  referred  to  in  the  will,  in  that  case 
they  will  not  take:  Swaine  v.  Kennedy,  Harris  v.  Lloyd  (9).  It 
was  strongly  urged  in   Wilkinson  v.  Adam,  that  legitimate  and 

(1)  1  P.  Wms.  529.  (6)  12  B.  B.  269  (I  V.  &  B.  467). 

(2)  16  B.  B.  242  (1  Madd.  430).       (7)  60  B.  R.  255  (2  Y.  &  C.  C.  C. 

(3)  12  B  B.  255  (1  V.  &  B.  422).  525). 

(4)  34  B.  B  106  (2  Buss.  &  My.     (8)  82  B.  B.  211  (7  Hare,  498). 
336).  *     (9)  24  B.  R.  68  (I  T.  &  K.  314). 

(5)  12  B.  B.  255  (1  V.  &  B.  422). 
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Owkn  illegitimate  children  could  not  take  together,  as  it  was  also  in  Gill 
Bhyakt.  v.  Shelley,  but  this  was  denied  by  the  common-law  Judges,  and 
not  allowed  by  Lord  Eldon  in  Swaine  v.  Kennedy  (1).  With 
regard  to  Bagley  v.  Mallard  (2),  there  must  have  been  in  that  case 
a  misapprehension  of  what  Lord  Eldon  said  in  Wilkinson  v. 
Adam  (3). 

Mr.  Waley,  for  the  trustees,  referred  to  Fraser  v.  Pigott  (4), 
Bagley  v.  Mallard  (2),  Godfrey  v.  Daric8~(r>). 

The  Lord  Justice  Lord  Cranworth: 

This  cnse  has  been  well  argued  by  the  learned  counsel;  but  with 
all  respect  to  them,  I  think  that  a  very  material  passage  in  the  will,  to 
which  my  attention  has  been  called  by  my  learned  brother,  has  not 
been  touched  upon  in  the  argument,  nor  even  set  forth  in  the 
special  case.  But  for  that,  I  should  have  had  the  misfortune  of 
differing  from  my  learned  brother  as  to  the  construction  to  be  put 
upon  this  will,  and  should  have  thought  that  the  illegitimate  child 
did  not  take.  My  ground  would  have  been  this. 
1  702  ]  I  reject  the  nolion  of  there  being  a  rule  that  illegitimate  children 

cannot,  under  any  circumstances,  participate  with  legitimate  chil- 
dren in  the  benefit  of  r  gift  or  bequest  to  children  generally.  I 
agree  that  there  is  no  invariable  rule  of  that  sort,  but  that  in  each 
case  the  question  is  one  which  depends  upon  the  language  of  the 
will ;  and  that  if  from  the  whole  context  of  the  will  it  appears  that 
illegitimate  children  are  to  be  included  with  legitimate  children  in 
the  benefit  intended,  illegitimate  children  may  take.  Still  prima 
facie,  the  word  "children"  means  legitimate  children,  and  is  to  be 
read  as  if  the  word  "legitimate"  were  annexed  to  it.  Therefore, 
where  a  will  purports  to  give  a  benefit  amongst  children,  it  is  the 
same  thing  as  if  it  had  said  "  amongst  legitimate  children,"  unless 
something  is  disclosed  upon  the  face  of  the  will  which  shows  that 
that  is  not  meant.  Now  it  was  said  that  in  this  will  something  is 
disclosed,  inasmuch  as  the  testator  begins  by  saying,  "  Whereas  I 
have  nine  children,"  and  names  them,  and  among  the  nine  chil- 
dren thus  enumerated,  one  is  illegitimate,  and  consequently,  that 
the  testator,  when  he  speaks  of  his  children,  means  to  designate  the 
daughter  who  is  not  legitimate.     The  question  however  is,  whether 

(1)  12  R.  B.  269  (1  V.  &  B.  469).       (»)  12  B.  R  255  (1  V.  &  B.  422). 

(2)  32  K.  B.  281  (I  Buss.  &  My.    (4)  34  B.  B.  290  (Younge,  354). 
o8i).  (5)  5  B.  R.  204  (6  Ves.  43). 
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this  recital  must  of  necessity  be  coupled  with  the  gift  afterwards  of        Owen 

the  real  and  leasehold  estates ;  for  the  rule  is,  that  legitimate  chil-      bbyant. 

dren  must  be  taken  to  be  intended  by  the  word  "children,"  unless 

the  context  leads  necessarily  to  the  inference  that  something  else 

was  meant.    Now  the  recital  here  was  for  a  particular  purpose,  viz. 

as  an  introduction  to,  and  explanation  of,  the  gift  made  immediately 

afterwards  in  favour  of  the  testator's  two  unmarried  daughters. 

After  enumerating  his  children  and  distinguishing  those  daughters 

that  were  married,  the  testator  goes  on  to  recite  his  intention  to 

make  a  provision  for  each  of  his  two  unmarried  daughters  equal  to 

*that  which  he  had  previously  made  upon  each  married  daughter      [  *703  ] 

upon  her  marriage.    This  provision  he  then  makes,  and  he  then 

proceeds  to  give  and  devise  his  real  estate  and  leasehold  estate  in 

the  following  manner.     (His  Lordship  read  the  portion  of  the  will 

above  set  out  down  to  [note  (i),  p.  290].) 

Now,  I  must  own,  that  had  the  will  stopped  there,  I  should  have 
thought  that  legitimate  children,  and  legitimate  children  only,  were 
intended ;  for  I  cannot  see  that  there  would,  in  that  case,  have  been 
an  absolute  necessity  to  construe  the  word  "children,"  otherwise 
than  according  to  its  natural  import.  In  some  of  the  cases  cited,  it 
was  thought  impossible  to  construe  the  word  according  to  its 
natural  import,  as  in  the  case  of  Gill  v.  Shelley,  where  the  gift  was 
to  the  children  of  a  deceased  person,  who  had  died  leaving  only  two 
children,  of  whom  one  was  legitimate,  and  the  other  illegitimate. 
There  it  was  held,  that  the  illegitimate  child  was  intended  to  be 
included,  otherwise  it  was  impossible  to  give  a  meaning  to  the  word 
"  children,"  which  was  in  the  plural.  So,  also,  where  the  gift  is  to 
the  "children"  of  a  deceased  person,  who  at  his  death  left  none  but 
illegitimate  children,  there  the  illegitimate  children  are  supposed  to 
be  intended,  for  otherwise  there  would  be  nothing  for  the  will  to 
operate  upon.  The  principle  upon  which  Sir  John  Leach  acted  in 
Eaglet/  v.  Mallard,  is,  I  think,  the  right  one.  There  the  testator 
bequeathed  a  leasehold  house  in  trust  for  Elizabeth  Mollard,  whom 
he  described  as  the  then  only  surviving  child  of  his  son  William 
Mollard,  and  concluded  his  will  by  a  residuary  bequest  to  all  and 
every  the  children  of  his  sons  James  Mollard  and  William  Mollard, 
and  of  his  daughter  Sarah  Bagley.  Elizabeth  Mollard,  the  grand- 
child, being  illegitimate,  the  question  was,  whether  she  was  entitled 
to  share  in  the  residuary  gift.  Sir  John  Leach  *held  that  she  was  [  *704  J 
not,  on  the  principle  that  whenever  it  was  possible  for  the  general 
description  of  children  to  mean  legitimate  children,  it  could  not  also 
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be  extended  to  illegitimate  children.  Upon  that  principle  1  should 
have  come  to  the  same  conclusion  here,  but  for  a  passage  in  the 
will,  to  which  my  attention  has  been  called,  as  I  have  said,  by  my 
learned  brother,  namely,  the  passage  in  which  the  testator  says, 
"  And  I  do  hereby  direct  that  my  said  trustees  or  trustee  shall, 
during  the  life  of  each  of  my  said  children  by  my  present  wife,  who 
shall  happen  to  be  a  daughter,  dispose  of  the  interest  of  her  share,'1 
&c,  in  the  way  mentioned  in  the  will.  Coupling  that  passage  with 
the  passage  which  precedes  it,  and  in  which  the  testator  enumerates 
by  name  his  children  by  his  present  wife,  I  am  of  opinion  that  by 
the  words  "  children  by  my  present  wife,"  he  must  be  taken  to 
have  meant  all  those  whom  he  had  previously  enumerated  as  his 
children. 


The  Lord  Justice  Knight  Bruce  : 

Since  the  passage  of  the  will  on  which  some  stress  has  been  laid 
by  my  learned  brother  is  not  stated  in  the  special  case,  but  was 
discovered  only  on  referring  to  the  probate,  it  will  be  better  that  the 
probate  should  be  entered.  My  learned  brother  is,  I  need  not  say, 
probably  right ;  but  for  myself,  I  confess  I  should  have  thought  the 
intention  of  the  testator  apparent  without  the  aid  of  those  words. 
Consistently  with  the  whole  of  the  authorities  cited,  except,  perhaps, 
the  case  of  Bagley  v.  Mallard,  of  which  I  mean  to  speak  with  the 
.utmost  respect,  the  present  may  be  decided  according  to  the  plain 
wish  of  the  testator. .  The  result  is,  that  the  illegitimate  daughter 
and  her  children  are  entitled  to  share  in  the  proceeds  of  the  real 
estate. 


1852. 
Nov.  3,  4, 


MAXWELL   v.  MAXWELL  (1). 

ZZ "       (2  D.  M.  &  G.  705— 71 5  ;  S.  C.  22  L.  J.  Ch.  43 ;  16  Jur.  982 ;  20  L.  T.  O.  S.  86.) 

A  testator  domiciled  in  England  and  eutitled  to  heritable  bonds  affecting 
lands  in  Scotland,  made  a  will  according  to  the  English  law,  whereby,  by 
virtue  of  every  right,  power,  or  authority  enabling  him  in  that  behalf,  he 
gave  to  trustees  all  his  real  and  personal  estate  whatsoever  and  whereso- 
ever, upon  trusts  for  the  benefit  of  his  wife  and  all  his  children.  The  will 
was  inoperative  according  to  the  Scotch  law,  for  the  purpose  of  passing  the 


Knight 

Bruce, 

Lord 

C  RAN  WORTH, 
L.JJ. 

[705] 


(1)  An  English  will  devising  all 
real  estate  •*  in  any  part  of  the  United 
Kingdom"  was  held  to  be  sufficiently 
specific  to  put  the  Scotch  heir  to  his 
election  in  On  elf  v.  Orrrll  (1871)  L.  R. 
6  Ch.  302,  40  L.  J.  Ch.  539,  24  L.  T. 
245,    19.  W.  B.   370;    but  the  rigid 


requirements  of  the  old  testamentary 
law  in  Scotland  have  been  relaxed  by 
31  &  32  Vict.  c.  101,  so  the  application 
of  Afar  well  v.  Maxwell  to  real  property 
in  Scotland  where  a  testator  has  died 
since  1868  will  be  questionable. — 
O.  A.  S. 
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heritable  bonds,  for  want  of  the  word  "  dispone"  in  the  devise,  and  of  a  Maxwell 
proper  attestation  clause,  according  to  Scotch  law :  Held,  that  the  heir-at-  v. 

law  was  not  put  to  his  election,  but  might  take  the  English  property  under  Maxwell, 
the  will  without  giving  up  the  bonds. 

This  was  an  appeal  from  the  decision  of  the  Masteb  of  the  Bolls 
on  a  special  case,  which  stated  in  substance  as  follows : 

Peter  Constable  Maxwell,  of  Richmond  in  Yorkshire,  was  in  his 
lifetime  and  at  the  date  of  his  will,  hereinafter  stated,  and  at  the 
period  of  his  decease,  domiciled  in  England,  and  was  in  his  lifetime 
and  at  the  date  of  his  will,  and  at  the  time  of  his  decease,  interested 
and  entitled  to  three  heritable  bonds  for  sums  charged  upon  lands 
in  Scotland. 

The  testator  was  also  in  his  lifetime,  and  at  the  date  of  his  said 
will,  and  at  the  time  of  his  decease,  seised  of  a  small  real  estate  in 
Lancashire,  and  was  entitled  in  remainder  to  certain  real  estates  in 
the  counties  of  Gloucester  and  Worcester,  in  the  event  of  Thomas 
Wakeman,  the  present  tenant  for  life,  dying  without  issue,  and 
was  also  possessed  of  personal  property  in  the  public  funds,  and 
invested  upon  other  English  securities  to  an  amount  exceeding 
25,000*. 

By  his  will,  dated  the  29th  of  February,  1851,  which  was  not 
in  his  handwriting,  but  was  duly  made,  executed,  and  attested 
according  to  the  law  of  England,  he  gave  as  follows: 

"  By  virtue  of  every  right,  power,  or  authority,  enabling  *me  in  [  **06  ] 
this  behalf,  I  give,  devise,  and  bequeath  unto  and  to  the  use  of  Sir 
William  Lawson  of  Brough  Hall,  in  the  county  of  York,  baronet, 
and  Edward  Wright  of  Richmond,  gentleman,  their  heirs, 
executors,  administrators,  and  assigns,  all  my  real  and  personal 
estate  whatsoever  and  wheresoever,  and  whether  in  possession  or 
reversion,  upon  trust  to  permit  my  dear  wife  Helena  to  receive  and 
take  the  rents,  interest,  dividends,  and  annual  profits  thereof  for 
the  term  of  her  natural  life,  in  full  confidence  that  she  will  promote 
to  the  best  of  her  power  the  education  and  advancement  of  my 
children,  and  after  her  decease,  in  trust  for  all  my  children,  their 
heirs,  exocutors,  administrators,  and  assigns,  equally  share  and 
share  alike  as  tenants  in  common,  and  not  as  joint  tenants ;  and  I 
appoint  the  said  Sir  William  Lawson  and  Edward  Wright  executors 
of  this  my  will." 

The  testator  died  on  the  27th  of  February,  1851,  leaving  the 
defendant  Frederick  Henry  Constable  Maxwell,  his  eldest  son  and 
heir-at-law  in  England  and  in  Scotland,  and  the  plaintiffs,  all  of 
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Maxwell     whom  were  infants,  his  only  other  children.     The  testator's  widow, 
.haxwkll.    Helena  Constable  Maxwell,  died  on  the  16th  of  June,  1851. 

The  shares  and  interest  of  the  testator  in  the  three  Scotch  herit- 
able securities,  did  not  pass  by  his  will,  but  had  devolved  upon  and 
vested  in  the  defendant  Frederick  Henry  Constable  Maxwell  as  the 
testafor  s  heir. 

The  reasons  which  prevented  the  said  shares  and  interest  in  the 
said  Scotch  heritable  bonds  from  passing  by  the  will  were  the 
following : 

1st.     The  will  did  not  in  the  words  of  devise  contain  the  word 
"  dispone,"  which  is  essential  to  a  valid  disposition  of  real  estate  in 
Scotland. 
[  707  ]  2ndly.  It  had  no  such  "  testing  clause,"  or  clause  of  attestation, 

as  is  essential  to  a  valid  disposition  of  real  estate  in  Scotland,  where 
it  is  not  holograph,  it  being  necessary  that  the  testing  clause  should 
state  the  place  and  date  of  execution,  and  the  names  and  descriptions 
of  the  writer  and  witnesses. 

If  the  will  had  contained  the  word  "dispone"  in  the  devising 
part,  and  had  had  the  proper  testing  clause  as  aforesaid,  it  would, 
according  to  the  laws  of  Scotland,  have  included  and  been  fully 
sufficient  to  pass  and  vest  in  the  trustees  upon  the  trusts  therein 
declared,  the  shares  and  interests  in  the  said  Scotch  heritable  bonds, 
but  subject  to  the  following  privilege  of  the  heir-at-law,  viz.  that 
the  will  having  been  executed  on  deathbed,  it  would  have  been 
competent  to  the  heir-at-law  to  set  it  aside  (even  if  executed  with 
the  word  "dispone,"  and  with  a  proper  testing  clause),  in  so  far  as 
it  affected  heritable  property  in  Scotland. 

Had  the  testator  been  domiciled  in  Scotland  at  his  death,  the  will 
having  been  made  in  England  in  the  English  form,  would  have  been 
effectual  to  pass  all  his  personal  estate  although  made  on  deathbed. 

The  Scotch  law  of  approbate  and  reprobate,  as  applicable  to  such 
a  case  >as  the  present,  is  the  same  as  the  English  law  of  election. 

The  circumstance  that  a  settlement  or  mortis  causa  disposition  of 
heritable  property  in  Scotland  was  executed  on  deathbed,  does  not 
prevent  the  law  of  approbate  and  reprobate  being  set  up  against 
the  heir-at-law,  if  personal  estate  is  given  to  him  by  the  same 
instrument. 
T  708  ]  The  question  upon  which  the  opinion  of  the  Court  was  required 

was,  whether  the  defendant  Frederick  Henry  Constable  Maxwell 
was  bound  to  elect  between  the  said  shares  and  interests  in  the 
said  Scotch  heritable  securities  (to  which  the  testator  was  in  his 
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lifetime  entitled),  and  the  benefits  which  Frederick  Henry  Constable     Maxwkll 
Maxwell  might  claim  under  the  said  will  of  the  said  Peter  Con-     maxwell, 
stable  Maxwell  as  one  of  his  children ;  or  whether,  on  the  other 
hand,  he  was  entitled  to  take  the  benefits  under  the  said  will,  and 
also  to  take  as  the  heir-at-law  of  the  testator  the  shares  and 
interests  in  the  heritable  bonds. 

The  Master  of  the  Rolls  decided  in  favour  of  the  latter  of 
these  propositions. 

Mr.  Anderson  and  Mr.  Fleming,  in   support   of   the   appeal, 
[distinguished  Johnson  v.  Telford {l)  and  Allen  v.  Anderson  (2), 
and  cited  Brodie  v.  Barry  (3)] : 
A  man  may  well  intend  to  dispose  of  his  whole  property,  although,       [  71 !  ] 
for  want  of  knowing  the  mode  of  doing  so  according  to  the  law  of 
each  country  where  it  may  be  situate,  he  may  not  fully  comply  with 
every  technical  requisition  of  that  law. 

[Ker  v.  Wauchope(4),  Gayner  v.  Conningham  (5),  Reynolds  v. 
Torin  (e),  and  other  cases  were  cited,  some  of  which  are  referred  to 
in  the  judgment.] 

Mr.  Iioundell  Palmer  and  Mr.  Bag  ska  we,  for  the  respondents  : 

In  Haslewood  v.  Pope  (7),  Lord  Talbot  thus  explained  the  principle 
upon  which  a  testator's  copyholds  were  not  held  to  pass  by  a 
general  devise  if  not  surrendered,  and  if  there  were  freeholds  to 
satisfy  the  words  of  the  will :  "  For  his  will  must  be  intended  of 
such  lands  and  tenements  as  are  devisable  of  their  nature."  This 
principle  is  equally  applicable  to  the  present  case,  and  the  observa- 
tions of  Sir  William  Grant  and  the  decision  of  Sir  James  Wigram 
are  in  conformity  with  it,  and  so  is  Wentworth  v.  Cox  (8). 

(The    Lord    Justice    Knight    Bruce    referred    to    Harris    v.       [  712  ] 

Ingledew(9).) 

***** 

Mr.  William  appeared  for  the  trustees. 

(1)  32  R.  R.  207  (1  Russ.  &  My.  then  pass  by  a  will,  and  Leach,  V.-C., 
244,248).  observed,    "A  general  devise  of    all 

(2)  71  R.  R.  61  (5  Hare,  163).  my  estate    passes   such    estate    only 

(3)  13  R.  R.  6,  37  (2  V.  &  B.  127).  as  the  nature  of  the  instrument  is 
(■i)  20  R.  R.  1  (1  Bligh,  1).  calculated  to  pass.  But  if  the  testator 
(o)  20  R.  R.  19  (1  Bligh,  27,  **.).             had  no  such  estate  then  he  must  have 

(6)  25  R.  R.  13  (1  Russ.  129).  meant  to  pass    his  only  estate,   the 

(7)  3  P.  Wms.  322.  copyhold." 

(8)  6  Madd.  363,  where  there  wjis  (9)  3  P.  Wms.  91. 
unsurrendered  copyhold  which  did  not 
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Maxwell  Mr.  Anderson,  in  reply. 

V, 

.  Maxwkll. 

Not.  4.       Thb  Lord  Jubtice  Enight  Bruce  : 

In  the  year  1851,  a  gentleman  connected  with  Scotland  but 
resident  and  domiciled  in  England,  having  real  estate  in  England, 
personal  estate  in  England,  and  real  estate  in  Scotland,  makes  his 
will  in  the  English  form,  a  will  so  executed  and  attested  as  to  be  of 
unquestionable  validity  according  to  the  law  of  England.     By  it  he 

[  *71S  ]  gives  all  his  *real  and  personal  estate  whatsoever  and  wheresoever 
to  trustees  for  the  benefit  of  his  wife  and  children  ;  and  they  take 
under  it,  accordingly,  all  hia  English  property.  But  the  will  is  of 
unquestionable  invalidity  as  to  the  real  estate  in  Scotland,  which 
accordingly  has  descended  on  one  of  the  testator's  children  as  his 
heir  according  to  the  law  of  Scotland.  And  it  is  against  this  son 
in  respect  of  the  Scotch  property  which  has  thus  descended,  that 
the  question  of  election  in  the  proceeding  before  the  Court — the 
only  question  in  the  cause — is  raised. 

It  is  said  on  the  part  of  the  other  children,  and  denied  on  his 
part,  that  he  must  either  give  up  the  Scotch  property  for  the 
purposes  of  the  will,  or  take  nothing  under  the  will ;  the  claim 
of  the  younger  children  being  founded  on  the  generality,  the 
universality,  of  the  language  of  gift  contained  in  it.  Nor  can  he 
gainsay  that  the  Scotch  property  was  part  of  the  testator's  estate, 
or  that  the  will  purports  to  give  all  his  real  and  personal  estate 
whatsoever  and  wheresoever.  I  apprehend,  however,  that  according 
to  the  principles  or  rules  of  construction  which  the  English  law 
applies,  if  not  to  all  instruments,  at  least  to  testamentary  instru- 
ments liable  to  interpretation,  as  the  will  in  question  is,  according 
to  its  principles  and  rules,  the  generality,  the  mere  universality, 
of  a  gift  of  property,  is  not  sufficient  to  demonstrate  or  create  a 
ground  of  inference  that  the  giver  meant  it  to  extend  to  property 
incapable,  though  his  own,  of  being  given  by  the  particular  act. 
If  he  has  specifically  mentioned  property  not  capable  of  being  so 
given,  the  case  is  not  the  same :  as  here,  if  the  testator  had 
mentioned  Scotland  in  terms,  or  had  not  had  any  other  real  estate 
than  real  estate  in  Scotland,  there  might  have  been  ground  for 
putting  the  heir  to  his  election. 

[  *714  ]  The  matter,  however,  standing  as  it  does,  we  are,  as  it  *seems 

to  me,  bound  to  hold  that  the  will  before  us  does  not  exhibit  an 
intention  to  give  or  to  affect  any  property  that  the  will  was  not 
adapted  to  pass. 


vol.  xcv.]        1852.    CH.    2  D.  M.  &  G.  714—715.  29ft 

In  coming  to  this  conclusion,  I  suspect  that  we  must  be  doing     Maxwell 
what  the  testator  himself  would  disapprove  if  he  could  be  heard     maxwell. 
otherwise  than  through  his  will,  and  I  wish  therefore  that  we  could 
consistently  with  our  views  of  what  is  right  decide  otherwise. 

I  mentioned,  during  the  argument,  Haslewood  v.  Pope  (l),  Harris 
v.  Ingledetc  (2),  Judd  v.  Pratt  (»),  and  Went  worth  v.  Cox  (4) ;  many 
other  authorities  (fully  as  many  as  necessary)  were  also  mentioned 
at  the  Bar,  and  others  might  be  referred  to,  but  it  would  be 
superfluous  to  do  so.  I  may  be  excused,  however,  for  reading  a 
few  words  from  the  commencement  of  the  late  Lord  Chief  Justice 
Tindai/s  judgment  in  Doe  v.  Ludlam  (5).  I  mean  these :  "  I  agree 
in  the  necessity  of  adhering  to  general  rules  in  the  construction  of 
wills  and  other  instruments.  It  is  expedient  that  such  rules  should 
be  held  sacred,  because  they  withdraw  the  decision  from  the 
discretion  of  the  individual  Judge,  and  prevent  him  from  pursuing 
his  own  views  of  each  particular  case;  and  there  is  less  incon- 
venience in  the  hardship  which  may  sometimes  be  occasioned  by  a 
strict  adherence  to  the  rule,  than  in  the  confusion  which  must 
follow  on  departing  from  it." 

The  Lord  Justice  Lord  Granworth: 

I  need  add  nothing  beyond  the  expression  of  my  regret  at  the 
necessity  of  the  conclusion  that  has  been  ^arrived  at,  and  of  my  t  *715  ] 
concurrence  in  the  correctness  of  that  conclusion.  I  take  the 
general  rule  to  be  that  which  was  referred  to  by  Sir  John  Leach 
in  Wentworth  v.  Cox,  that  a  designation  of  the  subject  intended  to 
be  affected  by  an  instrument  in  general  words,  imports  primd  facie 
that  property  only  upon  which  the  instrument  is  capable  of 
operating.  The  rule,  therefore,  would  not  apply  to  a  case  where, 
on  the  face  of  the  instrument,  it  appeared  intended  to  operate  on 
other  property,  as  where  property  which  could  not  pass,  is  expressly 
denoted,  which  was  the  case  in  Brodie  v.  Berry.  In  this  case  nothing 
of  the  sort  occurs,  and  we  should  be  doing  what  is  unwarrantable, 
and  acting  on  mere  conjecture,  if  we  were  to  vary  this  decree. 

The  appeal  was  dismissed,  and  the  costs  were  directed  to  be  paid 
out  of  the  estate. 

(1)  3  P.  Wms.  3*22.  be  compelled  to  supply  the  want  of  a 

(2)  3  P.  Wms.  91.  surrender  of  copyholds.— O.  A.  S. 

(3)  \o  Ves.  390.     This  case,  which  (4)  6   Madd.    363.      See   note   ant*, 
is  not  previously  referred  to  in  the  p.  297. 

original  report,  turned  upon  the  obso-  (5)  7  Biug.  279. 

lete  question  whether  the  heir  could 
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MILNE   v.  GILBART. 

MILNE   v.   MILNE. 

MILNE   v.  WALKER. 

(2  D.  M.  &  G.  715—723 ;  affirmed  on  rehearing,  5  D.  M.  &  G.  510—516 ;  S.  C. 
23  L.  J.  Ch.  828 ;  18  Jur.  611  ;  2  W.  R.  611.) 

Under  a  bequest,  (iu  the  event  of  daughters  dying  without  leaving  issue,] 
in  trust  for  the  persons  who  would  at  the  time  of  the  decease  of  such 
daughters  respectively,  be  entitled,  as  next  of  kin,  or  otherwise,  to  the 
personal  estate  of  such  daughters  respectively,  under  the  statutes  made  for 
the  distribution  of  intestates'  effects:  Held,  that  the  husbands  of  the 
daughters  did  not  take. 

Richard  Milne,  the  testator  in  these  causes,  by  his  will,  dated 
the  12th  of  April,  1841,  gave  all  his  real  and  personal  estate  unto 
trustees,  upon  trust  to  convert  the  same  into  money  in  manner 
therein  mentioned,  and  to  invest  the  proceeds  thereof,  (after 
paying  thereout  his  debts  and  funeral  and  testamentary  expenses, 
and  certain  legacies  and  legacy  duty)  in  manner  *therein  men- 
tioned. And  he  thereby  directed  that  the  residue  of  the  said  trust 
funds  should  be  divided  into  nine  equal  shares,  and  that  his  trustees 
should  stand  possessed  of  one  of  such  ninth  shares  in  trust  for  the 
children  of  the  testator's  nephew,  Thomas  Scoles  Withington  deceased, 
by  Elizabeth  his  wife,  who  being  a  son  or  sons  should  attain  the 
age  of  twenty-one  years,  or  die  under  that  age  leaving  lawful  issue 
them  respectively  surviving,  and  who  being  a  daughter  or  daughters 
should  attain  that  age  or  be  married,  equally  to  be  divided  between 
or  amongst  them,  if  more  than  one  share  and  share  alike,  and  if 
there  should  be  but  one  such  child  the  whole  for  such  child.  And 
he  thereby  directed  that  the  shares  of  such  of  them  as  should  be 
daughters  should  be  subject  to  the  trusts  thereinafter  declared. 

The  trusts  were  expressed  as  follows :  "  And  my  will  is,  and  I 
further  declare  and  direct,  that  the  share  or  shares  in  the  same 
trust  premises  of  such  of  the  said  children  of  the  said  T.  S. 
Withington  deceased,  who  shall  be  a  daughter  or  daughters,  shall 
upon  her  or  their  attaining  the  said  age  of  twenty-one  years  or 
marrying,  be  held  and  retained  by  the  said  trustees  or  trustee  for 
the  time  being  of  this  my  will,  upon  and  for  the  trusts,  intents, 
and  purposes,  and  with,  under,  and  subject  to  the  powers,  provisoes 
and  declarations  following ;  that  is  to  say,  upon  trust  from  time 
to  time  to  receive  the  dividends,  interest,  and  annual  produce 
arising  from  the  share  of  each  and  every  such  daughter,  of  and  in 
the  said  trust  premises,  and  to  pay  thereout,  or  (if  need  be)  out  of 
the  capital  or  principal  of  such  share,  the  yearly  sum  of  60/.  and 
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no  more,  to  each  and  every  such  daughter  until  she  shall  attain       Milne 
the  age  of  twenty-four  years,  and  to  accumulate  the  surplus  income     gilbabt. 
arising  in  the  meantime  from  each  *such  share  at  interest,  and  *7i7  ] 

add  the  accumulations  to  the  principal,  and  after  such  daughters 
respectively  shall  have  attained  the  age  of  twenty-four  years  to  pay 
the  whole  of  the  said  dividends,  interest,  and  income  thenceforth 
arising  from  the  share  of  each  and  every  such  daughter,  and  the 
accumulations  thereof  to  each  such  daughter  during  her  natural 
life,   the  same  dividends,  interest,  and   income,  as  also  the  said 
yearly  sum  of  60/.,  to  be  respectively  paid  to  her  for  her  separate 
use,  free  from  the  debts  and  control  of  her  husband  (if  any)  for 
the  time  being,  and  so  that  during  coverture  she  shall  have  no 
power  to  alien,  charge,  or  anticipate  the  growing  payments  of  the 
said  dividends,  interest,  and  annual  produce  or  yearly  sum  of  .601., 
or  any  part  thereof,  and  so  that  her  receipt  alone  (notwithstanding 
any  coverture  which  she  may  be  under),  shall  from  time  to  time  be 
a  good  and  sufficient  discharge  for  the  same  dividends,  interest, 
and  annual  produce  or  yearly  sum  or  any  part  thereof,  and  from 
and   after  the  decease  of  every   such  daughter    and    daughters 
respectively,  upon  trust  to  pay,  assign,  and  transfer  (he  share  or 
respective  shares  of  the  said  trust-monies,  stocks,  funds,  securities, 
and  premises  in  which  such  daughter  or  daughters  respectively  had 
a  life  interest,  with  the  accumulations  aforesaid  (if  any)  unto  her 
and  their  respective  child  and  children,   to  be  equally  divided 
between  or  amongst  such  children  (if  more  than  one)  share  and 
share  alike ;  and  if  there  be  but  one  such  child,  the  whole  of  his  or 
her  parents'  share  to  be  in  trust  for  that  one  child,  the  share  of 
each  and  every  such  child  being  a  son  to  be  vested  in  and  payable 
to  him  at  his  age  of  twenty-one  years,  or  being  a  daughter  at  her 
age  of  twenty-one  years  or  day  of  marriage,  which  shall  first 
happen,  and  in  the  meantime  the  income  arising  from  the  expec- 
tant or  presumptive  share  of   each  and  every  such  child  to  be 
applicable  and  employed  for  or  towards  his  or  her  maintenance 
and  education,  *and  in  such  manner  as  my  said  trustees  or  trustee       [  *718  ] 
for  the  time  being  shall  think  fit.     And  in  case  any  one  or  more 
of  such  daughters  of  my  late  nephew  Thomas  S.  Withingtou  as 
aforesaid  shall  die  without  leaving  any  child  who  shall  live  to 
acquire  a  vested  interest  in  her  or  their  said  share  or  respective 
shares  of  the  said  trust  premises  under  the  trust  last  aforesaid, 
then  the  said  share  or  shares  of  such  daughter  or  daughters  respec- 
tively so  dying  shall  respectively  go  and  belong  to  and  be  held  in 
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Milne  trust  for  the  person  or  persons  who  would  at  the  time  of  the 
Gilbabt  decease  of  such  daughter  or  daughters  respectively,  or  of  the 
decease  or  failure  of  her  or  their  child  or  children  respectively, 
(whichever  event  shall  last  happen,)  be  entitled,  as  next  of  kin  or 
otherwise,  to  the  personal  estate  of  such  daughter  or  daughters 
respectively  under  the  statutes  made  for  the  distribution  of 
intestates'  effects,  and  in  the  same  proportions  and  manner  as 
they  would  be  entitled  by  virtue  of  such  statutes,  if  such  daughter 
or  daughters  respectively  had  then  died  intestate." 

The  last  of  the  above  limitations  was  that  to  be  construed,  but, 
for  the  purpose  of  construing  it,  reference  wa3  made  to  the  whole 
clause  and  also  to  the  similar  trusts  declared  as  to  three  other 
equal  ninth  shares  of  the  residue,  which  (subject  to  an  annuity  of 
3001.  given  to  the  testator's  nephew  Henry  Withington  during  his 
life,)  were  bequeathed  in  trust  for  all  and  every  of  such  of  the  then 
present  children  of  Henry  Withington  by  his  late  wife  Mary 
Withington,  living  at  the  time  of  the  testator's  decease,  and  such 
issue  then  living  of  any  child  or  children  of  Henry  Withington  by 
his  said  late  wife  dying  in  the  testator's  lifetime,  as  being  males 
should  then  have  attained  or  should  afterwards  live  to  attain  the 
age  of  twenty-one  years,  and  as  being  females  should  then  have 
attained  or  should  afterwards  attain  the  like  age  or  be  married, 
[  *719  ]  equally  to  be  divided  between  or  *amongst  them.  The  trusts  of 
the  shares  of  the  daughter  were  thus  expressed :  "  the  share  or 
shares  of  such  of  the  said  children  or  issue  of  my  said  nephew 
Henry  Withington,  as  shall  be  a  daughter  or  daughters,  to  be 
subject  to  the  same  or  the  like  trusts  for  their  respective  separate 
and  inalienable  use  during  their  respective  covertures,  and  after 
their  respective  deaths  for  the  benefit  of  their  respective  issue,  and 
with  the  same  or  the  like  ultimate  trust  or  limitation  over  in  favour 
of  their  next  of  kin,  in  default  or  upon  failure  of  their  issue  respec- 
tively, and  the  shares  of  all  the  said  children,  both  sons  and 
daughters,  and  also  of  the  respective  issue  of  such  of  them  as  shall 
be  daughters,  to  be  under  and  subject  to  the  same  or  the  like 
powers  for  the  maintenance  and  education  of  such  of  the  objects 
of  this  present  trust  as  for  the  time  being  shall  not  have  acquired 
absolute  vested  interest  therein,  and  for  the  accumulation  and 
appropriation  of  the  surplus  income  arising  from  such  shares 
respectively,  powers  to  married  women  to  give  receipts,  and  all 
other  powers,  provisoes,  and  declarations  whatsoever  as  are  herein- 
before declared,  expressed,  or  contained  of  or  with  reference  to  such 
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of  the  shares  of  the  said  one-ninth  part  of  my  said  residuary  estate  Milne 
hereinbefore  bequeathed  to  or  in  trust  for  the  children  of  my  said  gilbart. 
late  nephew  Thomas  Scholes  Withington,  as  shall  vest  in  or  belong 
to  a  daughter  or  daughters  of  the  said  Thomas  Scholes  Withington, 
and  the  dividends,  interest,  and  income,  thereby  arising  in  the 
same  manner  and  as  fully  and  effectually  to  all  intents  and 
purposes  as  if  the  said  trusts,  powers,  provisoes,  and  declarations 
had  been  here  repeated  at  length  with  reference  to  the  said 
daughters  of  my  nephew  Henry  Withington,  objects  of  this  present 
trust,  and  the  shares  of  the  said  trust  premises  intended  to  be 
hereby  provided  for  them  respectively/' 

The  testator  died  on  the  18th  of  August,  1841,  and  *the  first  of  [  *720  ] 
the  above-mentioned  suits  having  been  instituted  for  the  adminis- 
tration of  his  estate,  a  petition  was  presented  by  the  husband  of 
Alice  Elizabeth  Eccles  deceased,  late  one  of  the  defendants,  and 
one  of  the  children  of  T.  S.  Withington,  who  attained  her  age  of 
twenty-one  years  on  the  20th  of  September,  1844. 

Her  share  of  the  trust  funds  had  been  carried  to  a  separate 
account,  and  she  had  died  on  the  7th  of  June,  1852,  having  had 
issue  one  child  only,  who  died  an  infant  during  her  lifetime. 

On  the  23rd  of  June,  1852,  letters  of  administration  to  the  estate 
of  Alice  Elizabeth  Eccles  were  granted  to  the  petitioner  by  the 
Prerogative  Court  of  Canterbury,  and  the  suits  had  been  revived  as 
against  the  petitioner,  as  such  administrator. 

The  petitioner  sought  by  his  petition  to  have  transferred  to  him 
the  amount  of  the  trust  funds  carried  to  the  separate  account. 

Their  Lordships  heard  the  petition  for  Vice-Chancellor  Parker. 

Mr.  Bacon  and  Mr.  Hobhouse  supported  the  petition. 

Mr.  Wigram  and  Mr.  Goldsmid  opposed  it. 

The  substance  of  the  arguments  is  stated  in  the  judgments. 
[Elmsley  v.    Young  0),   Bailey  v.    Wright  (2),    Garrick   v.   Ijord 
Camden  (3),  and  other  cases,  were  cited.] 

Mr.  Bacon,  in  reply.  L 721 1 

The  Lord  Justice  Lord  Cranworth: 

I  confess  that  when  Mr.  Bacon  opened  this  case,  my  first 
impression  was  in  his  favour,  but  the  impression  which  I  at  first 

(1)  39  R.  R.  146,  333  (2  My.  &  K.  (2)  18  R.  R.  151  (18  Ves.  49). 

780).  (3)  9  B*  R.  297  ( 14  Ves.  372). 
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Milne  entertained  has  been  materially  affected  by  the  argument  which  we 
Gilbakt.      have  heard  upon  the  other  side. 

I  think  that  in  no  case  where  wTe  are  interpreting  a  will  ought 
we  to  indulge  in  anything  like  conjecture,  and  particularly  in  a  case 
like  the  present,  where  we  have  to  interpret  an  obscure  instrument, 
and  can  do  nothing  but  see  what  is  the  true  meaning  of  the  very 
words  that  have  been  used.  Now  here  the  testator  says  that  in  the 
event  that  has  happened,  the  property  is  to  be  "  in  trust  for  the 
person  or  persons  who  would  at  the  time  of  the  decease  of  such 
daughter  or  daughters  respectively,  or  of  the  decease  or  failure 
of  her  or  their  child  or  children  respectively  (whichever  event  shall 
last  happen),  be  entitled  as  next  of  kin  or  otherwise  to  the  personal 
estate  of  such  daughter  or  daughters  respectively  under  the  statutes 
made  for  the  distribution  of  intestates'  effects." 

The  question  is,  whether  the  husband  is  that  person,  or  those 
who  would  be  entitled  under  the  Statute  of  Distributions,  exclusive 
of  the  husband  ?  If  there  had  not  been  the  words  "  or  otherwise," 
it  would  be  clear  the  husband  was  excluded,  because  he  could  not 
come  in  under  the  words  "  next  of  kin."  But  the  suggestion  is, 
[  »722]  *that  the  words  "or  otherwise"  found  in  this  will,  not  ordinarily 
found  in  such  limitations,  may  have  been  expressly  intended  to 
include  him,  and  at  all  events  must  be  so  construed.  I  was  struck 
with  that  observation  at  first,  but  on  following  the  sentence 
throughout  it  is  thus :  "  entitled  as  next  of  kin  or  otherwise,  under 
the  statute  made  for  the  distribution  of  intestates'  effects." 

Now  I  take  it  to  be  quite  clear  that  in  order  to  come  within  the 
express  words  here,  the  husband  must  show  he  is  a  person  entitled 
under  some  or  one  of  the  statutes  made  for  the  distribution  of 
intestates'  effects.  In  my  opinion  the  husband  is  not  so  entitled  at 
all.  He  is  entitled  by  a  right  paramount.  It  may  be  that  he  is 
entitled  to  administer  under  the  statute  of  Edward,  but  this 
is  a  different  right.  The  Statute  of  Distributions  of  22  <&  28 
Charles  II.  is  in  terms  so  worded,  that  it  might  have  included  the 
husband,  not  so  as  to  give  him  a  right,  but  to  take  away  a  right 
from  him.  That  difficulty  afterwards  having  been  contemplated, 
a  declaratory  clause  was  introduced  into  the  Statute  of  Frauds, 
to  say  that  the  Statute  of  Distributions  was  not  intended  to  have 
any  such  effect.  The  effect  of  the  clause  thus  introduced  was  to 
leave  the  husband  just  in  the  condition  in  which  he  was  before  the 
passing  of  the  Statute  of  Distributions:  namely,  with  a  right  to 
appropriate  the  property  to  himself,  a  right  which  belonged  to  him 


vot..  xcv.]         1852.     CH.     2  D.  M.  &  G.  722—723.  60S 

independently  of  any  statute.     He  has  the  same  right  now.     But       Mimtb 
in  this  case,  in  order  to  claim  under  the  will  he  must  claim  as     gilbabt. 
entitled  under  the  statute.     I  think  he  is  entitled  to  nothing  under 
the  statute. 

Considerable  light  is  thrown  on  the  case  by  the  gift  afterwards, 
in  trust  for  Henry's  children.  It  is  not  absolutely  certain  the 
testator  meant  to  make  the  same  provision  for  the  failure  of  issue 
in  both  cases,  but,  *having  regard  to  the  words  of  the  will,  the  great  C  •728  ] 
probability  is  that  he  did,  and  the  words  in  the  trusts  for  Henry's 
children  are  "  next  of  kin  "  only. 

The  words  "  or  otherwise  "  are  not  absolutely  useless  in  the  place 
in  which  they  are  found,  for  persons  may  claim  under  the  Statute 
of  Distributions  who  are  not  next  of  kin,  and  they  would  come  under 
those  words  "  or  otherwise."  My  opinion  is,  that  the  next  of  kin 
take,  and  not  the  husband. 

The  Lord  Justice  Knight  Bruce: 

Mr.  Wigram  and  Mr.  Goldsmid  are  perhaps  answerable  also  for 
my  judgment,  for  when  the  case  began,  my  impression  was  also 
against  them;  but  my  opinion  now  is,  that  we  may  and  ought 
to  decide  against  the  claim  of  the  husband,  on  three  grounds,  to 
each  of  which  my  learned  brother  has  adverted :  First,  that  under 
the  Statute  of  Distributions  persons  may  claim  by  virtue  of  kindred 
who  are  not  next  of  kin  :  secondly,  that  it  may  fairly,  and  probably 
with  correctness,  be  contended  that  the  husband's  right  is  not 
under  any  Statute  of  Distributions,  inasmuch  as  the  statute  of 
29  Charles  II.  in  so  many  words  gave  or  restored  to  him,  by  way 
of  declaratory  enactment,  the  right  which  he  would  have  had  if 
the  statute  of  the  22  &  28  Charles  II.  had  not  passed.  And  in  the 
third  place,  that  the  testator  has  been  his  own  expositor,  by  the 
reference  to  this  gift  contained  in  that  to  the  descendants  of  Henry. 
All  parties'  costs  must  be  paid  out  of  the  estate. 

[The  petition  was  reheard  by  Lord  Justice  Knight  Bruce  and 
Lord  Justice  Turner,  on  the  7th  July,  1854,  as  reported  in  5  D.  M. 
&  G.  510. 

Mr.  Elmsley  and  Mr.  Heatherington  for  the  petitioners.] 

Mr.    Wigram  and  Mr.  Goldsmid  for  some,  and  Mr.  Hobhousc        1854. 

for  others,  of  the  next  of  kin  of  Mrs.  Eccles.     *     *     *  r  5  D/M.  & 

G.  513  ] 
Mr.  Elmsley,  in  reply.  f  514  ] 

r.b. — voii.  xcv.  20 
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Milne  The  Lord  Justice  Turner: 
Gilbart,  In  this  case  I  am  of  opinion  that  the  only  safe  course  is  to  abide 
by  the  words  of  the  will.  There  are  no  other  means  of  collecting 
what  the  intention  of  the  testator  may  have  been  but  by  the  words 
used  in  the  will.  Now  the  disposition  we  have  here  to  consider  is, 
in  the  events  which  have  happened,  that  the  fund  is  to  go  and 
belong  to  and  be  held  in  trust  for  the  person  or  persons  who  were 
at  the  time  of  the  decease  of  Mrs.  Eccles  entitled  as  next  of  kin  or 
otherwise  to  her  personal  estate  under  the  statutes  made  for  the 
distribution  of  intestates'  effects,  and  in  the  same  proportions  and 
manner  as  they  were  entitled  by  virtue  of  such  statutes.  From 
that  it  appears  therefore  that  every  person,  who  is  to  take  a  benefit 
under  the  clause,  must  show  himself  qualified  as  a  person  entitled 
at  the  death  of  Alice  Elizabeth  Eccles,  either  as  her  "next  of  kin  or 
otherwise,  under  the  Statute  of  Distributions." 

The  question  is,  does  or  does  not  the  husband  qualify  himself  as 
entitled  under  the  Statute  of  Distributions  ?  Now  it  is  plain,  upon 
the  face  of  the  Statute  of  Distributions,  22  &  23  Gar.  II.  c.  10,  that 
the  statute  does  comprehend  other  persons  than  the  next  of  kin  of  the 
£  *515]  intestates  ;  for  in  the  6th  section  the  expression  is  next  of  *  kindred, 
or  those  who  legally  represent  them.  There  is  therefore  a  perfectly 
clear  and  plain  interpretation  of  every  word  of  the  description  ;  and 
if  the  words  "  or  otherwise  "  had  been  of  more  doubtful  import  and 
less  open  to  explanation,  there  would  still  remain  the  question 
whether  the  husband  could  possibly  come  in  without  being  a  person 
entitled  to  take  under  the  Statute  of  Distributions.  The  Statute  of 
Distributions  particularly  excludes  the  idea  of  the  husband  taking 
under  it.  The  difficulty  which  arose  under  the  Statute  of 
Distributions,  and  which  was  disposed  of  by  the  Statute  of  Frauds, 
was  not  whether  the  husband  took  any  right  under  the  Statute  of 
Distributions,  but  whether  that  statute  had  not  taken  away  the 
common  law  right  of  the  husband.  It  was  said,  however,  that  in 
the  earlier  authorities  upon  this  subject  an  interpretation  has  been 
put  upon  the  word  "  next  of  kin  "  as  used  in  the  statute  as  entitling 
the  husband ;  or  at  least  that  he  was  so  treated  in  the  earlier  cases. 
With  reference  to  this  argument  it  is  sufficient  to  refer  to  Lord 
Eldon's  observation  in  Gairick  v.  Lord  Camden,  where  he  says, 
"  Whatever  may  have  dropped  from  Judges,  describing  the  husband 
as  next  of  kin,  or  next  legal  friend  of  his  wife,  the  tenor  and  bent 
of  modern  decision  go  to  this,  that  if  a  husband  bequeaths  to  his 
next  of  kin,  that  prima  facie  does  not  include  his  wife ;  and  it  is 
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quite  clear  that,  if  a  married  woman,  under  a  power  by  settlement,  Milnb 
bequeaths  to  her  next  of  kin,  it  would  be  impossible  to  hold,  that  gilbabt. 
under  the  construction  of  such  a  will,  without  more,  the  husband 
would  take  as  sole  next  of  kin."  Whatever  may  be  the  dicta 
in  favour  of  the  husband  occurring  in  the  earlier  cases  upon  the 
subject,  it  appears  to  me  that  the  whole  course  of  the  modern 
law  upon  the  subject  leads  to  a  different  conclusion. 

When  the  Statute  of  Distributions  is  represented  by  the  Statute  [516  J 
of  Frauds  as  expressly  excluding  the  right  of  the  husband,  how  can 
it  possibly  be  said  that  he  is  a  person  entitled  under  that  statute  ? 
Endeavouring  as  I  have  done  to  exclude  all  bias  from  my  mind 
arising  from  the  previous  decision  of  this  Court  upon  the  case, 
I  entirely  concur  in  it,  and  should  have  so  decided  had  the  case 
come  before  me  originally.  I  think  this  petition  should  be  dismissed 
with  costs. 

The  Lobd  Justice  Knight  Bruce  : 

The  letter  is  against  the  husband,  and  the  spirit  is  not  with  him. 
Petition  of  rehearing  dismissed  with  costs. 


In  ue  WYLDE  (1).  :-I  w. 

Nov.  5. 

(2  D.  M.  &  G.  724-729 ;  S.  C.  22  L.  J.  Ch.  87  ;  16  Jur.  1029 ;  20  L.  T.  0.  S.  162.)  

A  bequest  of  the  sum  of  700/.  unto  and  amongst  J.  C.  and  C.  his  wife,  Brvqk 

and  W.  L.  in  equal  shares  and  proportions :  Held,  to  give  one  moiety  to  l^  ' 

J.  C.  and  O.  his  wife,  and  the  other  moiety  to  W.  L.,  although  the  will,  in  Ckanwobtii, 

another  part  of  it,  gave  three  legacies  of  200/.  each  to  J.  C,  C.  his  wife,  L.JJ. 

and  L.  t  2  D-  M-  & 


This  was  a  petition  under  the  Trustee  Belief  Act,  which  their 
Lordships  heard  for  Vice-Chancellor  Parker. 

Thomas  Wylde,  by  his  will,  dated  in  the  month  of  March,  1788, 
gave  and  bequeathed  to  John  Collins  and  James  Cross  and  the 
survivor  of  them,  and  the  executors  and  administrators  of  such 
survivor,  the  sum  of  700Z.,  upon  trust  that  they  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor,  should  lay 
out  and  invest  the  same  in  their  names  or  the  name  of  the  survivor 
of  them  in  81.  per  cent.  Bank  Annuities,  and  from  time  to  time  pay 
the  interest,  dividends,  and  produce  thereof  to,  or  otherwise  permit 

(1)  Dins  v.  De  Livtra  (1879)  5  App.      In  re  Dixon  (1889)  42  Ch.  I).  306,  61 
Cos.  123 ;  In  re  Jupp  (1888)  39  CL  D.      L.  T.  718. 
H8,  61  L.  J.  Ch.  774,  59  L.  T.  129; 
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lure  and  Buffer  the  testator's  sister  Sally  EatoD,  the  wife  of  Joseph 
Eaton,  to  receive  the  same  for  her  life,  for  her  separate  use,  benefit, 
and  disposal,  independent  of  her  then  present  or  any  future 
husband,  and  her  receipt  and  receipts  alone  to  b3  sufficient 
discharges  for  the  same ;  and  from  and  after  her  decease  the  said 
testator  gave  and  devised  the  said  700/.,  or  the  stocks  or  funds  in 
which  the  same  should  or  might  have  been  laid  out  and  invested, 
subject  to  the  life  interest  of  the  said  Sally  Eaton  as  aforesaid, 
"  unto  and  amongst  John  Collins  and  Catherine  his  wife,  and 
William  Lea"  the  cousin  of  the  testator,  "in  equal  shares  and 
proportions."  And  the  testator  gave  and  bequeathed  unto  his 
cousin  Willium  Lea  the  sum  of  200/.  of  like  lawful  money,  and  he 
gave  and  bequeathed  unto  John  Collins  the  sum  of  200/.  of  like 
L  *<25  ]  lawful  money ;  also  he  gave  and  bequeathed  *unto  the  said 
Catherine  Collins,  the  wife  of  the  said  John  Collins,  the  sum  of  200/. 
of  like  lawful  money ;  and  as  to  all  the  rest,  residue,  and  remainder 
of  his  estate  and  effects  whatsoever  and  wheresover,  he  gave  and 
bequeathed  the  same  unto  the  said  John  Collins  and  Catherine 
his  wife,  their  executors,  administrators,  and  assigns  for  ever. 

Upon  the  death  of  Sally  Eaton  in  1851,  the  trustees  transferred 
the  stock  purchased  with  the  700/.  into  Court  under  the  provisions 
of  the  Act. 

The  question  was,  whether  the  legacy  of  700/.  was  divisible  into 
three  or  only  two  equal  parts. 

Mr.    W.    Wellington     Cooper,     in    support     of     the     former 
construction : 

Warringtonv.  Wamngion  (l),  and  Paine  v.  Wagner  (2),  are  strongly 
in  favour  of  the  division  into  three  shares,  and  so  is  Lenin  v.  Cox  (3), 
In  Attorney- General  v.  Bacchus  (4),  it  was  held  that  a  bequest  to  a 
husband  and  wife  was  a  gift  to  two  persons,  and  the  legacy  duty 
was  assessed  accordingly.  Bricker  v.  Whatlcy(b)  may  be  relied 
on  by  the  other  side,  but  is  distinguishable  by  the  very  different 
form  of  the  bequest  there,  which  was  to  A.,  B.,  and  C,  and  the  wife 
of  C,  showing  that  the  husband  and  wife  were  intended  to  take 
only  one  share. 

Mr.  G.  W.  Collins,  for  other  parties,  supported  the  same  view 
of  the  case. 

(1)  62  B.  B.  21  (2  Hare,  54).  (4)  35  B.  B.  746  (9  Price,  30;  11 

(2)  06  B.  B.  43  (12  Sim.  184).  Price,  547). 

(3)  Serjt  Moore,  558;  pi.  759.  (5)  1  Vern.  233. 
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Mr.  Follett  and  Mr.  Kinglake,  for  William  Lea  :  In  re 

Wylde. 
Littleton  (1)  thus  lays  down  the  law :  "  Also  if  a  joint  estate  be       £  726  ] 

made  of  land  to  a  husband  and  wife,  and  to  a  third  person,  in  this 

case  the  husband  and  wife  have  in  law,  in  their  right,  but  the 

moiety,  and  the  third  person  shall  have  as  much  us  the  husband 

and  wife,  viz.  the  other  moiety,  &c.    And  the  cause  is,  for  that  the 

husband  and  wife  are  but  one  person  in  law,  and  are  in  like  case  ns 

if  an  estate  be  made  to  two  joint  tenants,  where  the  one  hath  by 

force  of  the  jointure,  the  one  moiety  in  law,  and  the  other  the 

other  moiety,  &c.     In  the  same  manner  it  is,  where  an  estate  is 

made  to  the  husband  and  wife  and  to  two  other  men  ;  in  this  case 

the  husband  and  wife  have  but  the  third  part,  and  the  other  two 

men  the  other  two  parts  for  the  above  cause." 

(They  also  cited  Gordon  v.  Whieklon  (2),  and  the  authorities  there 

referred  to.) 

Mr.  Hallett  appeared  for  the  trustees. 

Mr.  W.  Wellington  Cooper,  in  reply. 

The  Lord  Justice  Knight  Bruce  : 

Whatever  may  be  the  state  or  the  rule  of  the  civil  law  on 
questions  of  this  description,  I  do  not  think  the  construction  of  a 
will  even  of  personalty  can  be  governed  by  it  in  this  respect— I 
mean  the  construction  of  a  will  of  personalty  where  husband  and 
wife  are  concerned, — the  rights  of  husband  and  wife  in  respect  of 
personalty  standing  by  our  law  in  a  position  so  peculiar  as  they  do. 
According  to  the  rules  and  principles  of  our  law,  whenever  a  gift  of 
personalty  is  made  to  husband  and  wife,  the  presumption  is  that  it 
is  given  to  one  person,  *and  that  they  take  as  one  person  ;  I  say  [  •727  ] 
11  the  presumption,"  because  the  nature  and  context  of  the  instru- 
ment may  be  such  as  to  render  a  different  interpretation  necessary ; 
but  it  lies  on  those  who  assert  that  the  husband  and  wife  take  as 
two  rather  than  one,  to  demonstrate  this  from  the  nature  and  con- 
text of  the  instrument.  In  my  opinion  that  is  not  done  here.  The 
context  affords  a  plausible  argument  of  more  or  less  weight  each 
way,  not  perhaps  of  much  strength  either  way ;  but  thare  is  not,  in 
my  opinion,  a  balance  against  that  which  would  be  the  ordinary 
construction.  The  consequence  is,  that,  in  my  opinion,  the  primCi 
facie  interpretation  must  remain  as  the  interpretation  absolutely 
(1)  Co.  Litt.  187  a.  (2)  83  B.  B.  132  (11  Beav.  170). 
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In  re  right.  Nor  do  I  see  how,  in  this  particular  will,  a  different  con- 
struction could  be  adopted  without  substantially  contradicting  the 
case  of  Bricker  v.  Whatley.  For  reasons  stated  in  the  argument, 
my  conclusion  here  may  possibly  be  consistent  with  the  cases  of 
Warrington  v.  Warrington  {\)t  and  Payne  v.  Wagner  (2).  I  am  not 
sure  that  it  is  not.  Viewing  the  state  of  the  law  as  I  do,  and  having 
regard  to  the  case  of  Bricker  v.  Whatley,  I  am  of  opinion  that  we 
have  no  choice  in  the  matter,  but  must  determine  that  the  husband 
and  wife  take  only  a  moiety  of  the  fund. 

The  Lord  Justice  Lord  Cranworth  : 

I  at  first  felt  some  difficulty  as  to  the  proper  conclusion  upon  this 
question,  and  it  is  not  without  some  fluctuation  that  my  mind  has 
arrived  at  the  same  conclusion  as  that  of  my  learned  brother.  I 
think  that  we  should  start  from  the  proposition  of  Littleton,  that 
where  a  joint  estate  is  made  by  will  to  a  husband  and  wife  and  to  a 
third  person,  in  that  case  the  husband  and  wife  have,  in  their 
[  *728  ]  right,  but  the  moiety.  It  is  true  that  the  "proposition  applies  to 
an  estate  in  joint  tenancy,  but  I  think  it  follows  irresistibly  from  the 
observations  of  Sir  James  Wigram,  in  his  judgment  upon  the  case 
of  Warrington  v.  Warrington  (3),  that  precisely  the  same  reasons 
apply  to  a  tenancy  in  common.  The  difference  is  immaterial  upon 
this  question.  The  whole  question  is,  what  is  the  part  or  share 
described  by  the  terms  of  the  gift,  and  when  that  is  once  ascertained 
it  matters  not  whether  the  tenancy  be  joint  or  in  common.  I  take 
the  rule  to  be  in  all  cases  with  regard  to  land  that  which  is  laid 
down  as  to  a  joint  estate  therein ;  in  Littleton,  s.  291  (viz.),  that 
"  if  an  estate  be  made  of  land  to  a  husband  and  wife  and  to  a  third 
person,  in  this  case  the  husband  and  wife  have  in  law,  in  their 
right,  but  the  moiety."  That  being  the  point  from  which  to  start 
with  regard  to  estates  in  land,  all  convenience  is  in  favour  of  con- 
struing the  same  words  in  the  same  way  with  respect  to  personal 
property  as  with  respect  to  real  property.  The  omts  lies  on  those 
contending  for  a  different  construction  to  establish  it  upon  the 
authorities.  Now  I  do  not  think  the  authorities  establish  any  such 
difference.  On  the  contrary,  the  case  of  Bricker  v.  Whatley  (4),  as 
far  as  it  goes,  is  a  distinct  authority  to  show  that  the  same  rule  of 
construction  is  to  be  adopted  in  both  cases.  I  confess  that  I  was  at 
first  very  much  struck  with  the  decision  of  Sir  James  Wigram,  in 

(1)  62  R.  R.  21  (2  Hare,  54).  (3)  62  B.  R.  21  (2  Hare,  56). 

(2)  56  R.  R.  43  (12  Sim.  184).  (4)  1  Vera.  233, 
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the  case  of  Warrington  v.  Warrington  (1),  and  I  felt  a  difficulty  in         In  re 

_  Wyr  T\TP 

seeing  a  distinction  between  that  case  and  the  present.  The  dis- 
tinction between  it  and  Bricker  v.  Whatley(2),  is  very  fine,  as  Sir 
Jambs  Wigram  himself  thought.  I  think,  however,  that  the  cases 
were  distinguishable.  The  ground  upon  which  the  Lord  Keeper 
relied  in  Bricker  v.  Vlliatley,  was  that  the  use  of  the  word  "  and  " 
occurring  twice  in  the  enumeration  of  the  legatees,  was  *not  the  [  *729  ] 
ordinary  form  of  language  if  it  was  meant  that  all  the  four  legatees 
named  were  to  participate  equally;  therefore  it  was  held,  that 
according  to  the  ordinary  construction  of  a  sentence  so  framed,  the 
word  "  and  "  occurring  before  the  name  of  Stephen  Whatley  and 
Hester  bis  wife,  must  be  taken  to  mean  that  the  persons  following 
it  were  meant  to  take,  as  if  they  were  one  person  only,  the  same 
interest  as  each  of  the  legatees  previously  named,  the  second 
"  and  "  which  occurred  between  the  names  of  the  husband  and  wife 
being  merely  a  sub-copulative,  showing  that  the  two  were  to  be 
treated  as  one  person  in  the  distribution  of  the  benefits  given,  just 
as  they  would  have  been  according  to  Littleton,  had  the  case  been 
one  of  a  devise  of  land.  There  being,  therefore,  that  distinction 
between  the  cases  of  Bricker  v.  Whatley,  and  Wamngton  v. 
Waning  ton,  the  latter  case  is  not  in  the  way  of  the  application  of 
the  original  doctrine  laid  down  by  Littleton.  The  dase  indeed  of 
Paine  v.  Wagner (s),  is  difficult  to  be  got  over;  but  that  is  a  case 
to  which  one  cannot  look  as  to  a  strictly  binding  authority,  when 
one  considers  the  anomalous  character  of  the  will  there,  and  the 
difficulty  of  finding  a  meaning  in  it  at  all.  That  being  so,  we  are 
thrown  back  upon  the  rule  as  stated  by  Littleton  and  the  earlier 
decisions,  and  by  the  law  as  there  laid  down  we  are  bound  to  hold, 
that  the  husband  and  wife,  whether  taking  as  joint  tenants  or  as 
tenants  in  common,  are  entitled  only  to  one  moiety  between  them 
in  the  bequest  in  question.  It  is  by  no  means  unlikely  that  the 
result  thus  stated  is  contrary  to  what  the  testator  intended,  and  not 
the  less  so,  possibly,  from  the  circumstance  that  a  legacy  of  2001. 
is  afterwards  given  seriatim  to  each  of  the  same  legatees.  This, 
however,  is  mere  conjecture,  and  is  not  a  ground  upon  which 
to  rely. 

(1)  62  B.  K.  21  (2  Hare,  56).  (3)  56  R  B.  43  (12  Sim.  184). 

(2)  1  Vera.  233. 
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EGKEMONT   v.   EGREMONT. 

(2  D.  M.  &  O.  730.) 
Guardian  of  an  infant  defendant  ad  litem  appointed  without  a  commission. 


1852. 
June  12. 


CLOWES  v.  BECK. 

(2  D.  M.  &  G.  731—740.) 

A  bill  dismissed  under  special  circumstances  without  costs  where  the 
plaintiff's  case  failed  in  equity,  but  the  defendant  had  vexatiously  disputed 
the  plaintiffs  legal  title,  and  had  made  claims  which  were  without  any  just 
foundation. 

[This  case  turned  upon  special  circumstances.] 


1852. 
Jvly  29, 30. 

Knight 

Bruce, 

Lord 

Cranwobth, 

L.JJ. 

1853. 
July  14. 

KlNDERSLEY 

V.C. 

[740] 


TXJKNEK  v.   EVANS. 

(2  D.  M.  &  G.  740—747  ;  S.  C.  22  L.  J.  Q.  B.  412  ;  17  Jur.  1073 ;  1  W.  R.  434.) 

On  a  sale  by  a  wine  merchant  of  his  stock  in  trade  and  business,  he 
covenanted  that  he  would  not  set  up  or  carry  on  at  C,  or  in  any  other 
place  within  the  counties  of  C,  A.,  or  M.  the  business  of  a  wine  and  spirit 
merchant.  The  vendor  gave  up  his  place  of  business  at  C.  and  had  no 
place  of  business  within  the  proscribed  district,  but  he  solicited,  and 
obtained  orders  within  it : 

Held,  by  Lord  Cran worth,  confirming  the  decision  of  the  Yice- 
Chaucellor  Kindersley,  that  the  question,  whether  this  was  a  breach  of 
the  covenant,  was  too  doubtful  to  entitle  the  plaintiff  to  an  injunction 
without  bringing  an  action.    But 

Held,  by  the  Lord  Justice  Knight  Bruce  and  the  Court  of  Queen's 
Bench,  that  it  was  a  breach  of  the  covenant. 

This  was  the  renewal  of  a  motion  by  way  of  appeal  from  the 
decision  of  Vice-Chancellor  Kindersley,  declining  to  grant  an 
injunction  under  the  following  circumstances: 

In  the  year  1845,  and  for  many  years  previous  to  that  time,  the 
defendant  Thomas  Henry  Evans  carried  on  the  business  of  a  wine 
and  spirit  merchant  in  the  counties  of  Caernarvon,  Anglesey,  and 
Merioneth,  through  which  he  travelled  for  orders  at  regular 
intervals,  his  stock  in  trade  and  place  of  business  being  at 
Caernarvon. 

By  an  agreement,  dated  the  20fch  of  May,  1845,  between  Thomas 
Henry  Evans  of  the  one  part,  and  Thomas  Turner  and  Llewellyn 
Turner  of  the  other  part,  it  was  witnessed  that,  in  consideration  of 
the  payments,  thereinafter  mentioned,  Evans  did  thereby  agree  to 
sell  to  Thomas  Turner  and  Llewellyn  Turner,  and  they  agreed  to 
purchase  all  the  estate  and  premises,  shop,  coach-house,  stable,  and 
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other  erections  and  buildings  of  the  ^defendant  in  Palace  Street  and  Tukneb 
Hole-in-the-Wall  Street,  in  Caernarvon,  for  the  price  of  1,400/.  evaks. 
And  the  defendant  thereby  further  agreed  to  sell  to  the  plaintiffs,  [  *74i  ] 
and  they  agreed  to  purchase,  the  whole  of  the  stock  at  Caernarvon 
for  1,4002.,  and  the  stock  of  wines,  spirits,  liquors,  porter/cider, 
perry,  fixtures,  utensils  of  trade,  and  all  the  stock  in  trade  in  and 
upon  the  said  premises  at  a  valuation  as  therein  mentioned.  The 
agreement  then  proceeded  as  follows  :  "  And  it  is  hereby  further 
agreed  by  and  between  the  said  parties,  that,  in  consideration  of  the 
premises  and  of  the  undertaking  of  the  said  Thomas  Henry  Evans, 
hereinafter  contained,  not  to  set  up  or  carry  on  at  Caernarvon,  or  in 
any  other  part  of  the  counties  of  Caernarvon,  Anglesey,  or  Merioneth, 
the  business  of  a  wine  and  spirit  merchant,  or  either  of  them,  they 
the  said  Thomas  Turner  and  Llewellyn  Turner  shall  pay  to  the  said 
Thomas  Henry  Evans  at  the  time  of  the  signing  of  this  agreement 
the  sum  of  2,0002.  in  the  nature  of  and  as  a  premium  for  the  good- 
will of  the  said  business  of  a  wine  and  spirit  merchant  now  carried 
on  by  the  said  Thomas  Henry  Evans.  And  the  said  Thomas  Henry 
Evans,  in  consideration  of  the  premises  and  of  the  payments 
aforesaid,  doth  hereby  promise  and  agree  with  and  to  the  said 
Thomas  Turner  and  Llewellyn  Turner  that  he  the  said  Thomas 
Henry  Evans  shall  not  nor  will  at  any  time  or  times  hereafter  by 
himself,  his  partner,  or  agent,  or  otherwise  howsoever,  either 
directly  or  indirectly,  set  up,  embark  in,  or  carry  on  the  business  or 
trade  of  a  wine  and  spirit  merchant  at  Caernarvon  aforesaid,  or  at 
any  other  town  or  place  within  the  three  counties  of  Caernarvon, 
Anglesey,  and  Merioneth."  And  it  was  further  agreed  that 
Messrs.  Thomas  and  Llewellyn  Turner  should  and  might  carry  on 
business  under  the  style  or  firm  of  Evans  and  Turner,  until  other- 
wise agreed  upon,  the  said  business  being  so  carried  on  exclusively 
for  the  benefit  of  Messrs.  Turner,  and  the  *defendant  having  no  [  *742  ] 
interest  therein,  but  to  be  indemnified  by  Messrs.  Turner  from  all 
liability  by  reason  of  the  use  of  his  name. 

It  appeared  upon  the  affidavits,  that  on  the  execution  of  the  agree- 
ment Mr.  Evans  quitted  Caernarvon  and  ceased  to  have  any  place  of 
business  there,  and  that  he  had  no  place  of  business  in  any  one  of  the 
three  prohibited  counties;  but  that, in  April,  1852, being  at  Caernar- 
von, he  in  three  different  instances  applied  for  orders  to  persons 
residing  there,  and  in  one  instance  got  an  order.  Upon  Messrs.  Turner 
becoming  acquainted  with  this  circumstance,  they  filed  the  present 
bill   to  restrain  the  defendant  from   soliciting  orders  within  the 
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Turner      prohibited  district ;  and  on  a  motion  for  an  injunction  accordingly, 

Evans.       the  Vice-Chancellor  thought  the  case   too  doubtful  to  grant  an 

injunction,    until    the   construction    of    the   covenant    had   been 

determined  in  an  action,  and  directed   the  motion  to  stand  over 

for  that  purpose. 

From  this  order  the  present  motion  was  an  appeal. 

Mr.  Bethell,  Mr.  Mafais,  and  Mr.  J.  H.  Palmer,  argued  in 
support  of  the  appeal. 

Mr.  Follett  and  Mr.  W.  M.  James,  for  the  respondent. 

The  nature  of  the  arguments  appear  sufficiently  from  the 
judgments. 

(Lumley  v.  Wagner  (1),  and  Whittaker  v.  Howe  (2),  were  cited,) 

July  so.      The  Lord  Justice  Lord  Cranworth: 

[  *743  J  Unfortunately  in  this  case  we  very  much  differ  ;  but  *as  I  concur 

with  the  view  that  was  taken  by  the  Vice-Chancellor  Kindersley, 
the  result  will  be  that  his  judgment  will  be  affirmed,  and  con- 
sequently that  there  will  be  no  injunction. 

The  ground  on  which  I  proceed  is  this.  It  is  enough,  I  think,  to 
sustain  that  judgment,  that  it  was  a  matter  of  doubt  whether  the 
acts  complained  of  amounted  to  a  breach  of  the  contract. 

The  contract  was  thus.  Mr.  Evans,  the  defendant,  had  for  some 
time  carried  on  the  business  of  a  wine  and  spirit  merchant  at 
Caernarvon.  He  sold  his  business  substantially  to  the  plaintiffs. 
They  gave  a  very  large  sum  for  the  purchase  of  the  good-will ;  and 
he  entered  into  that  agreement  which  forms  the  subject  of  the 
motion  ;  namely,  that  he  was  not  at  any  time  during  his  life  to  set 
up,  embark  in,  or  carry  on  the  business  of  a  wine  and  spirit 
merchant  at  Caernarvon,  or  at  any  other  town  or  place  within  the 
counties  of  Caernarvon,  Merionethshire,  and  Anglesey.  He  did  not 
carry  on  such  business  of  a  wine  merchant  until  about  the  end 
of  the  year  1850,  or  the  beginning  of  1851,  when  he  set  up  the 
business  of  a  wine  and  spirit  merchant  at  Chester.  That,  no  doubt, 
was  lawful  for  him  to  do.  The  evidence  on  the  part  of  the 
plaintiffs  shows  that  in  the  month  of  April  of  last  year,  being  at 
Caernarvon,  he  in  three  different  instances  specifically  mentioned, 
applied  for  orders  to  the  public,  or  persons  from  whom  he  would 
expect  orders,  and  that  in  one  instance  he  got  an  order,  and  that  in 

(1)  91  B.  B.  193  (1  D.  M.  &  Or.  604).  (2)  52  B.  B.  162  (3  Beav._383). 
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others.he  was  refused.     As  far  as  the  plaintiffs'  affidavit  goes,  these       Turner 

might  be  treated  as  mere  insulated  instances ;  but  I  do  not  so  treat       evass. 

them,  because,  coupling  the  statement   with  the  affidavit  of   the 

defendant,  I  arrive  at  the  conclusion  that  the  defendant  means  to 

say,  that  he  did  that  which  is  alleged  against  him,  in  ^pursuance       [ #744  ] 

of  what  he  considered  to  be  his  right.     The  Vicb- Chancellor  either 

thought  this  not  a  breach  of  the  contract,  or,  at  all  events,  thought 

it  was  a  matter  of  so  great  doubt,  that  he  could  not  interfere  untij 

the  plaintiff  had  established  his  right  at  law ;  and  I  confess  that  in 

that  view  of  the  case  I  concur. 

A  contract  not  "  to  carry  on  "  business  at  a  particular  place, 
would  not,  I  think  in  general,  be  violated  by  the  solicitation  of 
orders  there,  otherwise  a  trader  in  London,  who  sends  travellers  all 
over  the  country,  may  be  described  a  trader  carrying  on  business 
in  Yorkshire  or  Lancashire.  It  is  difficult  to  give  an  interpretation 
of  the  expression  which  shall  apply  to  all  trades.  I  can  conceive 
that  with  respect  to  some  trades,  the  place  where  the  store,  shop, 
or  office  is  situated,  would  not  necessarily  be  the  place  where  the 
trade  may  be  said  to  be  carried  on.  For  instance,  the  trade 
mentioned  in  one  of  the  cases,  and  which  is  called  a  "  milk-walk,'' 
would  not  necessarily  be  said  to  be  "  carried  on  "  only  at  the  place 
where  the  cows  were  kept.  I  think  that  the  whole  range  where  a 
trader  of  this  description  was  in  the  habit  daily  of  sending  out  his 
milk,  would  probably  be  the  district  in  which  he  was  "  carrying 
on  "  his  business.  Where,  however,  the  trade  consists  only  of 
keeping  a  store  for  goods  bought  at  a  lower  price,  with  a  view  of 
selling  them  afterwards  at  a  higher,  I  do  not  think  that  a  person, 
exercising  a  trade  of  this  sort,  does  in  an  ordinary  sense  (and 
consequently  in  the  sense  of  this  contract)  carry  on  his  business  at 
any  other  place. 

The  Lord  Justice  Knight  Bruce: 

The  question  here,  relating  to  acts  done  by  the  defendant  since 
the  year  1845,  is,  whether  he  has  carried  on,  or  professed  or 
exhibited  an  intention  to  carry  on,  the  business  of  a  wine  merchant 
in  the  county  of  Caernarvon  *within  the  meaning  of  that  expression  [  *745  ] 
as  contained  in  a  particular  instrument,  where  the  term  uwine 
merchant"  must,  I  am  of  opinion,  be  considered  as  used  to 
designate  a  person  selling  wine  with  a  view  to  profit,  not  more  and 
not  less. 

The  term  "  carry  on  "  is  probably  a  flexible  expression,  and  one 
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Tuhnjsr  that  must  be  interpreted,  or  aided  in  its  interpretation,  by  the 
Evans.  context — by  the  object  for  which,  and  the  circumstances  under 
which,  it  has  been  used. 

Now,  what  has  the  defendant  done  ?  Having  or  not  having  (it 
is  immaterial  which)  a  dwelling-house,  counting-house,  cellars,  and 
a  stock  of  wine,  at  Chester,  but  having  not  any  one  of  these  things 
in  the  county  of  Caernarvon,  nor  any  establishment  of  any  kind 
there,  he  may,  with  sufficient  accuracy  for  every  present  purpose, 
be  represented  as  having  gone  into  Caernarvonshire,  there  solicited 
and  there  obtained  orders  as  a  wine  merchant  from  inhabitants  of 
that  county,  and  executed  those  orders  by  supplying  to  the  persons 
from  whom  he  received  them,  the  wine  ordered,  by  sending  it  from 
another  county  to  them  in  Caernarvonshire,  thereby  making  them, 
of  course,  his  debtors  for  the  price ;  and  it  is  said,  that  nevertheless 
he  has  not  carried  on  the  business  of  a  wine  merchant  in  Caer- 
narvonshire. But  a  person  selling  wine  with  a  view  to  profit  is,  I 
apprehend,  not  necessarily  a  person  having. a  dwelling-house,  a 
counting-house,  a  shop,  or  cellar,  or  even  wine  itself.  It  is  or  may 
be  true  that,  at  the  time  of  the  execution  of  the  instrument  under 
consideration,  the  defendant  had,  and  the  plaintiffs,  who  were 
parties  to  it,  intended  also  to  have,  all  those  things ;  not  one  of 
them  is  or  was  essential,  however,  as  I  think,  to  the  idea  or  notion 
of  a  person  selling  wine  with  a  view  of  profit.  There  are  uphol- 
[•74«]  sterers,  haberdashers,  managers  of  theatres,  and  other  *  dealers 
quorum  plaustra  ragas  rite  trahunt  domos,  and  why  not  wine  mer- 
chants ?  Are  there  not  dozens  or  hundreds  of  coal  merchants,  for 
instance,  in  this  town  who  own  neither  house,  nor  ship,  nor  waggon, 
nor  yard,  nor  coals,  but  who  obtain  orders,  and  execute  them  by 
giving  corresponding  orders  to  some  other  dealers  in  coals  who 
possess  such  things? 

Do  none  carry  on  business  in  Smithfield  but  the  surrounding 
householders?  Do  we  "carry  on"  a  war  only  at  head  quarters ? 
and  what  is  meant  by  "  carrying  on  "  a  design  ? 

Ought  the  words  "  carry  on,"  as  used  in  the  contract,  to  be  read 
as  meaning  or  including  the  meaning  of  "  pursue  "  or  "  prosecute  ?" 
If  they  ought,  the  defendant  must  surely,  I  suppose,  be  in  the 
wrong  here.  But  if  they  ought  not,  I  am  still  not  persuaded  that 
the  plaintiffs  are  so. 

If,  however,  it  is  not  essential  to  a  wine  merchant  to  have  a  house, 
or  counting-house,  or  cellars,  or  stock,  but  is  only  essential  that  he 
should  sell  or  endeavour  to  sell  wine,  does  he  not  "carry  on M  that 
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business  not  necessarily  where  his  home  (if  any),  his  counting- 
house  (if  any),  his  cellar  (if  any),  or  his  stock  (if  any),  is,  but  where 
he  does  the  essential  act  ?  I  am  of  opinion  that  he  does.  If  he 
has  a  counting-house  or  a  cellar  he  may  probably  or  certainly  be 
taid  in  a  sense  to  carry  on  his  business  there,  but  not  necessarily 
there  exclusively. 

The  consequence  is,  that  the  defendant,  in  my  judgment,  has 
broken  his  contract,  and,  thinking  that  he  has  done  so  in  bad  faith 
and  dishonestly,  I  consider  that  the  plaintiffs  have  shown  a  sufficient 
title  to  an  injunction,  at  least  in  the  words  of  the  instrument  before 
*us.  But  my  learned  brother  being  of  opinion  that  the  order  of 
the  Vice-Chancellor  ought  to  remain  as  it  is,  it  will  of  course 
remain  so,  and  I  need  not  add  how  likely  a  conclusion  that  has  the 
concurrence  of  two  such  men  is  to  be  correct. 


Turner 

r. 
Evans. 


[•717] 


The  action  was  tried  at  the  Caernarvon  Assizes,  when  a  verdict 
was  found  for  the  defendant.  During  Easter  Term,  1853,  a  rule 
was  obtained  to  show  cause  why  the  verdict  should  not  be  entered 
for  the  plaintiffs,  with  nominal  damages.  On  cause  being  shown 
on  June  6th,  1853,  the  rule  was  made  absolute,  the  Court  of  Queen's 
Bench  being  unanimously  of  opinion  that  the  acts  in  question 
amounted  to  a  breach  of  the  covenant. 

On  the  23rd  of  June  judgment  was  signed  for  the  plaintiffs. 

On  the  motion  being  renewed  before  the  Vice- Chancellor  on  this 
day,  a  decree  was  taken  by  consent,  granting  a  perpetual  injunction 
in  the  words  of  the  covenant,  and  directing  payment  by  the 
defendant  of  the  costs  of  the  suit. 


1853. 
July  14. 


In  the  Macter  of  NEDDY  HALL'S  ESTATE. 

(2  D.  M.  &  O.  748—749 ;  8.  C.  20  L.  T.  O.  S.  187.) 


1852. 
Nov.  8. 


Knight 

Bruce, 

Lord 


Extracts  from  parish  registers  signed  by  persons,  describing  themselves 

in   such  signatures  as   "rectors"   or   "vicars,"    held    sufficient    within 

the  Evidence  Act,  1851  (14  &  15  Vict.  c.  99),  but  not  where  the  description    Chan  worth, 

was  "  incumbent "  or  "curate"  without  further  evidence. 

[  748  ] 

This  was  a  petition  for  the  payment  of  money  out  of  Court,  and  * 
a  difficulty  having  been  raised  in  the  Registrar's  office  as  to  the 
sufficiency  of  some  of  the  documentary  evidence  under  the  14  &  15 
Yict.  c.  99,  the  case  was,  at  the  request  of  Vice- Chancellor  Turner, 
mentioned  to  their  Lordships,  in  order  that  the  practice  might 
be  settled. 
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[R.ft. 


In  re 
Neddy 
Hall's 
Estate. 

£  *™>  ] 


1852. 
Abr.  8,  9, 


The  documents  in  question  purported  to  be  copies  of  or  extracts 
from  parish  registers,  and  were  signed  thus,  *"  A.  B.,  Incumbent," 
or  "A.  B.,  Rector,"  or  "  A.  B.,  Vicar,"  or  "  A.  B.,  Curate." 

Their  Lordships  expressed  their  opinion  that  the  words  "  rector," 
"vicar,"  in  the  copies,  might  by  a  reasonable  intendment  be  taken 
to  mean  " rector"  or  "  vicar"  of  the  parish  or  place  mentioned  in 
the  copy,  but  that  where  the  words  were  only  "  incumbent "  or 
"  curate,"  it  might  be  a  question  whether  such  persons  were  the 
proper  persons  to  have  the  custody  of  registers.  Lord  Granworth 
observed  that  solicitors  would  save  themselves  and  the  Court  much 
trouble,  and  their  clients  expense,  if  in  all  such  cases,  to  the  name 
of  the  person  signing  the  extract,  the  words  "of  the  aforesaid 
parish  "  were  added. 

m 

WARD    v.    The    OXFORD,    WORCESTER,    and 
WOLVERHAMPTON  RAILWAY  COMPANY. 

(2  D.  M.  &  G.  750—771 ;  S.  0.  22  L.  J.  Ch.  905;  1  W.  E.  9.) 

Obsolete  Stamp  Act  exemption.  Unstamped  cheque  invalid.  Delay 
in  presenting  the  invalid  cheque  at  the  request  of  the  agent  of  the  drawer, 
the  loss  consequent  upon  the  delay  by  the  failure  of  the  Bank  would  have 
fallen  upon  the  drawer  even  if  the  cheque  had  been  valid. 


1852. 
bov.  11. 


BLAKENEY  v.  DUFAUR. 

(2  D.  M.  &  G.  771—775 ;  S.  C.  22  L.  J.  Ch.  389 ;  17  Jur.  98 ;  1W.R.  9.) 

Where  a  plaintiff,  not  being  in  the  public  service,  goes  abroad  pending  a 
suit  and  remains  there  under  such  circumstances  as  to  render  it  probable  he 
will  not  be  forthcoming  when  the  defendant  may  be  entitled  to  call  upon 
him  to  pay  costs,  the  Court  will  direct  him  to  give  security  for  costs. 

[For  the  practice  under  the  Judicature  Act  and  Rules,  see  now  Afassey  v. 
AUtn  (1879)  12  Ch.  D.  807,  48  L.  J.  Ch.  692,  41  L.  T.  788,  28  W.  B.  243.] 


1852. 
Nov.  12, 13. 

Knight 

Bruce, 

Lord 

Cbanworth 

L.JJ. 

[775] 


BLANN  v.  BELL. 

(2  D.  M.  &  G.  775—783;  S.  C.  22  L.  J.  Ch.  236 ;  16  Jur.  1103;  20  L.  T.  0.  S. 
162 ;  affirming  5  De  G.  &  Sin.  658.) 

1.  A  testator  gave  the  residue  of  his  freehold,  copyhold,  and  leasehold 
estates  and  all  other  his  estate  and  effects,  upon  trust  to  pay  the  dividends 
and  interest,  rents,  profits,  and  annual  produce  to  E.  B.  for  life,  with 
remainders  over.  This  residue  consisted  of  leasehold  property,  canal  aud 
insurance  shares,  and  Dutch  bonds :  Held,  that  the  tenant  for  life  was 
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entitled  to  enjoy  the  leaseholds  in  specie,  but  not  the  shares  or  Dutch        Blank 
bonds.  **• 

2.  Under  a  bequest  of  residue,  upon  trust  to  pay  the  dividends  of  1,500/.         BBLL, 
stock  to  A.  for  life,  and  after  her  death  to  divide  the  dividends  equally 
between  B.  and  0.  and  the  survivor  of  them  :  Held  (dubitatUe  Lord  Justice 
Knight  Bruce)  that  the  survivor  only  took  an  interest  for  life. 

This  was  an  appeal  from  a  decree  of  the  late  Vice-Chancellor 
Parker.  The  following  statement  will  be  found  sufficient  for  the 
purposes  of  this  report. 

Thomas  Blann,  the  testator,  by  his  will,  after  giving  his  residuary 
estate  to  trustees,  directed  them  to  stand  possessed  *  thereof,  upon  \  *776  ] 
trust  to  pay  the  dividends  of  1,5002.  82.  per  cent.  Reduced  Bank 
Annuities  to  a  legatee  for  her  life,  and  then  the  will  proceeded  as 
follows :  "  And  at  her  decease  I  direct  the  dividends  arising  from 
the  said  sum  of  1,5002.  31.  per  cent.  Reduced  Bank  Annuities  to  be 
equally  divided  between  my  said  wife  Edith  Blann  and  my  niece 
Frances  Rayner,  and  the  survivor  of  them."  Then  followed  trusts 
for  payment  of  the  dividends  of  2,0002.  32.  per  cent.  Reduced  Bank 
Annuities  to  Robert  Green  for  his  life,  for  payment  of  the  dividends 
of  1,0002.  like  Annuities  to  a  Mrs.  Ash  for  life,  and  of  the  dividends 
of  2,0002.  like  Annuities  to  a  Mr.  Cole  for  his  life,  with  limitations 
over  as  to  the  dividends  of  each  of  these  sums,  in  trust  to  be 
equally  divided  between  Edith  Blann  and  Frances  Rayner  and  the 
survivor  of  them.  The  will  then  proceeded  as  follows :  "  And  as 
to  all  the  rest,  residue,  and  remainder  of  my  freehold,  copyhold, 
and  leasehold  estates,  and  all  other  my  estate  and  effects  (subject  to 
such  power  of  appointment  as  is  hereby  vested  in  my  said  wife), 
upon  trust  to  pay  the  dividends,  interest,  rents,  profits,  and  annual 
produce  thereof  to  my  said  wife  Edith  Blann,  or  otherwise  permit 
and  suffer  to  receive,  and  take,  and  enjoy  the  same  for  and  during 
the  term  of  her  natural  life."  After  the  decease  of  his  wife  the 
testator  gave  the  sum  of  10,0002.  sterling,  "  part  of  the  said  residue," 
to  such  person  or  persons  and  in  such  manner  as  his  wife  should 
by  will  appoint ;  and  from  and  after  the  decease  of  his  said  wife 
the  testator  directed  his  trustees,  as  to  such  residue  of  his  said 
estate  and  effects,  subject  to  such  power  of  appointment  as  afore- 
said, to  pay  the  interest,  dividends,  and  annual  produce  thereof  to 
his  niece  Frances  Rayner  for  life  for  her  separate  use,  and  from 
and  after  the  decease  of  the  survivor  of  them  the  said  Edith  Blann 
and  Frances  Rayner,  then  to  divide  such  residue  of  his  estate  and 
effects  unto  and  among  the  child  *and  children  of  his  said  niece  [  ^777  ] 
Frances  Rayner  share  and  share  alike ;  and  in  case  she  should  die 
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Blakn  without  issue  lawfully  begotten  who  should  live  to  attain  the  age  of 
Bell.  twenty-one  years,  then  the  trusts  were  declared  to  be  from  and 
after  the  decease  of  the  survivor  of  them  the  said  Edith  Blann  and 
Frances  Rayner  to  pay  to  and  divide  among  any  child  or  children 
of  Edith  Blann  by  any  future  husband  4,000Z.  as  and  when  they 
should  respectively  attain  the  age  of  twenty-one. 

Other  pecuniary  legacies  were  given  in  the  event  of  there  being 
no  children  of  the  legatees  for  life  who  should  live  to  attain  vested 
interests;  and  then  the  will  proceeded  thus:  "And  as  to  the 
residue  and  remainder  of  my  estates,  in  the  event  of  my  said  niece 
Frances  Rayner  dying  without  issue  lawfully  begotten,  who  shall 
live  to  attain  the  age  of  twenty-one  years,  then  from  and  after  the 
decease  of  the  survivor  of  them  the  said  Edith  Blann  and  Franceb 
Rayner,  I  direct  my  said  trustees  to  divide  such  residue  into  two 
equal  moieties  or  half  parts,  and  to  hold  the  same  in  trust  for  the 
following  charities,  and  to  be  disposed  of  as  follows."  The  testator 
then  bequeathed  one-half  of  "such  residue''  to  the  Hertford 
Infirmary,  and  the  other  half  to  the  Bath  Infirmary. 

By  the  Master's  report  it  appeared  that  the  residuary  personal 
estate  consisted  of  three  shares  in  the  Brecon  and  Abergavenny 
Canal,  sixty  shares  in  the  Avon  and  Kennett  Canal,  198  bonds  in 
the  Dutch  21.  10*.  stock,  twenty  shares  in  the  Eagle  Assurance 
Company,  a  leasehold  messuage  and  a  leasehold  stream  of  water, 
and  that  the  residuary  real  estate  consisted  of  a  corn  mill  and  other 
hereditaments. 

By  the  decree  under  appeal  it  was  declared  that  the  widow  was 
L  778]  entitled  to  a  life  interest  only  in  the  dividends  *of  the  1,500/. 
Reduced  Annuities,  that  she  was  entitled  to  the  specific  enjoyment 
of  the  leaseholds,  but  not  to  that  of  the  insurance  and  canal  shares 
and  Dutch  bonds,  which  (although  not  wearing-funds)  were  directed 
to  be  converted,  and  the  produce  invested  in  8/.  per  Cents. 

From  this  decision  the  widow  appealed. 

Mr.  Malms  and  Mr.  Collins,  in  support  of  the  appeal,  referred, 
upon  the  first  point,  to  Humphrey  v.  Humphrey  (i)  and  upon  the 
second  to  Alcock  v.  Sloper(2),  Collins  v.  Collins  (a),  Pickering  v. 
Pickering  (4),  Daniel  v.  Warren  (g),  Sutherland  v.  Cooke  (6),  Oakes  v. 

(1)  89  R.  R.  182  (1  Sim.  N.  S.  oAtt).  (»)  <H>  R.  1L  148  (2  Y.  &  C.  C.  0. 

(2)  39  R.  R.  334  (2  My.  &  K.  099).  i'90). 

(3)  39  R.  R.  337  (2  My.  &  K.  703).  (6)  6G  R.  R.  J 62  (1  Coll.  498). 

(4)  48  R.  R.  104  (4  My.  &  Or.  289). 
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Strachey  (l),  Hunt  v.  Scott  (2),  Burton  v.  Mount  (3),  and  contended       Blann 
that  these  cases  ought  to  be  followed  rather  than  Bethune  v.  Ken-        bell. 
nedy(4),   Vaughan   v.  Buck  (5),  and   AfiZZ*  v.  Mills  (e)f  if  the  two 
classes  of  cases  could  not  be  reconciled. 

Mr.  Walker,  Mr.  Russell,  Mr.  Bacon,  Mr.  WUlcock,  Mr. 
Younge,  Mr.  Elderton,  Mr.  Little,  Mr.  E.  F.  Smith,  and  Mr. 
Giffard,  for  the  respondents,  were  stopped  by  the  Court,  as  to  the 
question  of  conversion. 

The  Lord  Justice  Knight  Bruce: 

Upon  the  question  of  conversion  we  have  upon  this  will  no 
difficulty.  Whether  the  cases  of  Burton  v.  Mount  (3),  Daniel  v. 
Warren  (7),  and  Sutherland  v.  *Cooke  (8),  were  or  were  not  correctly  [  *779  ] 
decided,  this  will,  I  think,  certainly  exhibits  no  intention  to  retain 
the  property  in  specie.  It  would  be  dangerous  to  break  down  the 
general  rule  laid  down  in  the  case  of  Howe  v.  Lord  Dartmouth  (9) 
upon  slight  grounds.  It  would  introduce  uncertainty  and  difficulty 
in  the  administration  of  estates.  Perhaps  some  of  the  cases  have 
broken  into  the  rule  of  Howe  v.  Lord  Dartmouth  upon  grounds 
too  slight;  but  upon  this  it  is  unnecessary  to  give  an  opinion. 
Certainly  it  lies  upon  those  who  assert  that  any  portion  of  the  pro- 
perty is  not  to  be  converted  to  show  that.  I  am  of  opinion  that  it 
has  not  been  shown  here,  except  as  to  the  leaseholds,  and  has  been 
shown  as  to  them  in  such  a  manner  as  not  to  lead  to  the  inference 
that  the  same  rule  is  therefore  to  apply  to  the  other  part  of  the 
personal  estate.  As  to  this  question,  I  concur  in  the  view  taken 
by  the  Vice-Chancellor. 

The  Lord  Justice  Lord  Cranworth: 

I  am  of  the  same  opinion.  Primd  facie  where  the  gift  of  residue 
is  to  a  person  for  life,  and  then  to  others  in  succession,  the  rule 
laid  down  in  Howe  v.  Lord  Dartmouth  is  to  be  applied.  There 
may  be  circumstances  in  a  case  which  take  it  out  of  the  general 
rule,  but  I  find  here  no  circumstances  whatever  to  take  any  part  of 
the  property,  except  the  leaseholds,  out  of  the  general  rule.    On 

(1)  60  R.  R.  374  (13  Sim.  414).        (6)  40  R.  R.  176  (7  Sim.  501). 

(2)  75  R.  R.  92  (1  De  G.  &  Sm.219).    (7)  60  R.  R.  148  (2  Y.  &   0.  0.  C. 

(3)  79  R.  R.  257  (2  De  Gh  &  Sm.   290). 

383).  (8)  66  R.  R,  162  (1  Coll.  498). 

(4)  43  R.  R.  153  (1  My.  &  Cr.  114).     (9)  6  R.  R.  96  (7  Vee.  137). 

(5)  65  R.  R.  337  (1  Ph.  75). 
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C. 

Bell, 


Blann  the  contrary,  if  the  whole  will  were  spelt,  I  think  that  we  should 
find  in  it  indications  of  an  intention  that  the  general  rule  should 
be  adhered  to.  I  do  not  however  proceed  upon  that,  but  upon  the 
absence  of  anything  to  withdraw  the  case  from  the  operations  of 
the  general  rule.  Upon  the  other  question  we  will  hear  the  counsel 
for  the  respondents. 

A\>v.  13.  Mr.  Walker  and  Mr.  Giffard,  for  some  of  the  respondents : 

[7^0]  The  word  "dividends"  must  mean  the  same  thing  throughout 

this  will,  and  as  regards  the  gift  to  the  legatee  who  first  died  it 
could  mean  only  income.  Moreover  that  which  the  survivor  was 
to  enjoy  was  what  had  previously  been  divided  between  the  two; 
namely,  the  income. 

[They  referred  to  Innes  v.  Mitchell  (l).] 

Mr.  Malins  replied. 

The  Lord  Justice  Lord  Cbanworth: 

The  only  question  upon  which  the  Court  is  now  to  give  its 
opinion  is  as  to  the  bequest  of  1,5002.  stock.  There  are  several 
other  legacies  upon  which  perhaps  the  same  question  arises,  but 
this  legacy  is  the  only  one  under  consideration.  Upon  this  ques- 
tion I  have  come  to  the  same  conclusion  as  the  Vice-Chancellor, 
and  very  much  upon  the  same  grounds.  The  point  is  this.  The 
testator  directed  his  trustees  to  stand  possessed  of  1,500/.  81.  per 
cent.  Reduced  Bank  Annuities  to  pay  the  dividends  thereof  to  Mrs. 
Twitchin  for  her  life,  and  then  he  said :  "  At  her  death  I  direct  the 
dividends  arising  from  the  said  sum  of  1,500/.  3/.  per  cent.  Reduced 
Bank  Annuities  to  be  equally  divided  between  my  said  wife  Edith 
Blann  and  my  niece  Frances  Rayner  and  the  survivor  of  them." 
The  contention  is,  that  the  gift  of  dividends  to  Mrs.  Blann  is  equiva- 
lent to  a  gift  of  the  capital  of  the  stock  on  the  well-known  rule  of 
[  »78i  ]  construction  adopted  *generally  by  this  and  other  Courts,  founded, 
I  believe,  on  the  old  feudal  law,  that  a  devise  of  the  rents  and 
profits  of  real  estate  carries  with  it  the  property  in  the  land.  The 
same  is  the  case,  as  pointed  out  by  my  learned  brother,  as  to  that 
description  of  personal  property  called  Government  stock,  for  there 
nothing  exists  but  the  right  to  receive  the  dividends.  The  rule, 
however,  is  not  confined  to  a  sum  of  stock,  but  applies  equally  to  a 
sum  of  money.  A  gift  of  the  dividends  of  1,000?.  carries  with  it  the 
capital  sum  of  1,000/. 

(1)  5  R.  E.  360  (6  Ves.  464). 
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The  question  is,  whether  the  rule  is  applicable  to  the  present  case ;  Blank 
whether,  in  this  case,  the  direction  to  pay  the  dividends  to  the  wife  BelL 
and  niece  and  the  survivor  indicates  that  the  corpus  of  the  fund  is 
to  be  taken,  or  only  the  dividends  for  the  life  of  the  survivor.  The 
rule  is  one  which  has  been  adopted  for  convenience,  and  ought  not 
lightly  to  be  departed  from.  I  therefore,  in  Humphrey  v.  Humphrey, 
acted  upon  it,  and  should  do  so  in  every  instance,  unless  there  be 
something  to  show  that  the  rule  is  inapplicable  to  the  particular 
case.  Here,  I  think,  the  rule  would  be  improperly  applied,  for  this 
reason.  What  is  given  to  the  two  consists  of  dividends  merely. 
What  did  the  testator  give  to  the  two  to  take  equally  between  them? 
Clearly  an  interest  in  the  dividends  only,  during  their  joint  lives. 
The  contention  is,  that  the  survivor  is  to  take  the  capital.  Why  ? 
If  the  two  take  only  the  dividends  during  their  joint  lives  that 
must  be  because  the  word  "  dividends  "  does  not  mean  corpus  but 
"  interest  "  as  distinguishable  from  carpus.  What  is  the  survivor  to 
take  ?  Why  only  the  same  thing  as  the  deceased  co-legatee.  She 
stands  in  her  place  as  to  her  half,  and  takes  only  the  same  interest 
as  she  did,  namely,  a  life  interest.  That  appears  to  me  the  proper 
construction  to  be  put  upon  this  obscure  clause ;  but,  as  the  question 
was  a  very  reasonable  one  to  bring  before  *the  Court,  I  think  all  the  [  *?82  ] 
costs  should  be  paid  out  of  the  capital  stock. 

The  Lord  Justice  Knight  Bruce: 

This  appeal  raised  but  two  questions:  one,  the  point  of  con- 
version :  On  which  we  both  delivered  our  opinions  yesterday,  in 
conformity  with  the  view  taken  of  that  part  of  the  will  by  the  able 
and  excellent  Judge  whose  loss  we  all  with  so  much  reason  deplore. 
Subsequent  consideration  has  confirmed  me  in  that  view. 

The  other  point  is  as  to  the  meaning  in  this  particular  will  of  the 
passage  relating  to  the  1,500/.  stock  which,  after  the  death  of 
Mrs.  Twitchin,  directs  the  dividends  to  be  paid  in  this  way :  "  I 
direct  the  dividends  arising  from  the  said  sum  of  1,5002.  31.  per  cent. 
Reduced  Bank  Annuities  to  be  equally  divided  between  my  said 
wife  Edith  Blann  and  my  niece  Frances  Bayner  and  the  survivor 
of  them."  Sir  James  Parker  held  that  these  words  ought  not  to  be 
construed  as  giving  an  absolute  interest  in  the  1,5002.  to  the  widow, 
who  happened  to  survive  both  the  preceding  tenant  for  life  and  the 
niece,  but  only  gave  her  an  interest  for  her  life.  My  learned 
brother  is  of  the  same  opinion,  as  he  has  just  declared  and 
explained.     Since  that  is  so,  and  that  is  the  only  other  point  of 
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appeal,  the  total  affirmance  of  the  decree  becomes  necessary  upon 
both  points.  As  to  this  part  of  the  decree,  however,  I  have  enter- 
tained very  considerable  doubt.  Upon  it  my  mind  is  not  yet  made 
up,  and  if  it  were  material  that  my  mind  should  be  made  up,  I 
should  have  requested  a  postponement  of  the  case  for  that  purpose. 
It  is  not,  however,  material  that  it  should,  for  the  reason  just 
stated,  and  for  the  further  reason  that  my  learned  brother  is  of 
opinion  with  me  that  the  appeal  being  reasonable,  all  the  costs 
should  be  paid  out  of  the  fund :  *  therefore  I  do  not  think  that  I 
ought  to  delay  the  final  disposal  of  the  case. 


1852. 
Aror.  15. 
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MARTIN   v.  PYCROFT(l). 

(2  D.  M.  &  G.  785—806;  8.  C.  22  L.  J.  Ch.  94  ;  16  Jur.  1125;  20  L.  T.  O.  S. 
135;  1  W.  B.  27,  58  ;  revsg.  21  L.  J.  Ch.  448.) 

1 .  Where  persons  sign  a  written  agreement  and  there  has  been  no  fraud 
or  mistake,  the  written  agreement  binds  at  law  and  in  equity  according  to 
its  terms,  although  verbally  a  provision  was  agreed  to  which  has  not  been 
inserted  in  the  document;  subject  to  this,  that  the  defendant  in  equity 
may  call  upon  the  Court  to  be  neutral  unless  the  plaintiff  will  consent  to 
the  omitted  term. 

2.  Where,  therefore,  the  defendants  agreed  in  writing  to  grant  a  plaintiff 
a  lease  at  a  specified  rent  and  for  a  specified  term,  subject  to  the  same 
covenants,  clauses,  and  agreements  as  were  contained  in  an  expiring  lease 
under  which  he  then  held  the  property,  and  the  plaintiif  filed  a  claim  for 
specific  performance,  stating  the  above  agreement,  and  that  it  was  further 
agreed  that  he  should  pay  a  premium  of  200/.,  which  by  his  claim  he  offered 
to  do :  Held,  reversing  the  Vice-Chancellor's  decision,  that  this  addi- 
tional term  did  not  lender  the  Statute  of  Frauds  a  valid  defence  to  the  claim. 

3.  Where  intended  lessors,  in  executing  an  agreement  for  a  lease,  acted 
partly  upon  a  representation  by  the  lessee  as  to  what  had  taken  place 
between  their  own  solicitor  and  him  in  its  preparation,  and  their  attention 
was  immediately  afterwards  directed  to  the  point  whether  this  representa- 
tion was  correct;  but  they  took  no  step  to  question  it  for  three  years 
afterwards :  Held,  that  the  delay  was  strongly  confirmatory  of  the  fairness 
of  the  transaction. 

This  was  an  appeal  from  the  dismissal,  by  the  Vice-Chancellor 
Parker,  of  a  claim  seeking  the  specific  performance  of  an  agreement 
on  the  part  of  the  defendants  to  grant  a  lease  to  the  plaintiff. 

(1)  Jervia  v.  Berridge  (1873)  L.  B.  8  Ch.  351,  28  L.  T.  481,  21  W.  B.  395. 
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The  claim  stated  that  James  Pycroft,  and  the  defendants  Joseph  Martin 
Pycroft  and  John  Winter  Pycroft,  became  or  claimed  to  have  become  pycuoft. 
seised  or  entitled  in  undivided  third  shares  as  tenants  in  common, 
under  or  by  virtue  of  the  will  and  codicils  of  Elizabeth  Pycroft,  who 
died  on  or  about  the  19th  day  of  December,  1840,  of  or  to  certain 
hereditaments,  including  the  alehouse,  messuage,  and  premises 
agreed  to  be  demised  as  thereinafter  was  stated,  held  under  a  lease 
for  lives  renewable,  granted  thereof  to  *the  said  Elizabeth  Pycroft,  [  *™6  ] 
by  the  Lord  Bishop  of  Chichester,  subject  as  to  the  said  alehouse, 
messuage,  and  premises,  so  agreed  to  be  demised  as  thereinafter 
was  mentioned,  to  an  under-lease  thereof  granted  to  Charles 
Calvert,  Esq.,  for  a  term  of  years  which  would  expire  on  the  29th 
day  of  September,  1852.  That  the  plaintiff  was  and  had  been  for 
many  years  past  in  the  occupation  of  the  said  alehouse,  messuage, 
and  premises  agreed  to  be  demised  as  thereinafter  mentioned, 
under  or  by  virtue  of  an  under-lease  thereof  granted  to  him  by  the 
said  Charles  Calvert  for  the  term  of  twenty-one  years  from  the  29th 
day  of  September,  1838,  except  the  last  two  days  of  such  term,  by 
indenture  dated  the  6th  day  of  April,  1882,  and  made  between  the 
said  Charles  Calvert  of  the  one  part,  and  the  plaintiff  of  the  other 
part.  That  the  defendants  entered  into  the  agreement  in  question 
which  was  as  follows  : 

"  An  agreement  made  and  entered  into  this  1st  day  of  August, 
1849,  between  James  Pycroft,  of  Ockbrook,  in  the  county  of  Derby, 
gentleman,  Joseph  Pycroft,  of  Passall,  in  the  county  of  Derby, 
farmer,  and  John  Winter  Pycroft,  of  Titbury,  in  the  county  of 
Stafford,  farmer,  of  the  one  part,  and  William  Martin,  of  the 
'  Ship '  alehouse,  Chichester  Rents,  Chancery  Lane,  in  the  county 
Middlesex,  licensed  victualler,  of  the  other  part. 

"  The  said  James  Pycroft,  Joseph  Pycroft,  and  John  Winter 
Pycroft,  hereby  severally  agree  with  the  said  William  Martin,  at 
any  time  hereafter,  at  his  request,  costs,  and  charges,  by  a  good  and 
sufficient  deed,  to  demise  and  lease  the  messuage  or  tenement 
known  by  the  name  of  the  '  Ship '  alehouse,  together  with  the 
messuage  or  tenement  adjoining  thereto,  formerly  used  as  a  coffee- 
house, both  situate  in  Chichester  Bents  aforesaid,  with  the  appurten- 
ances thereto  belonging,  as  the  same  are  *now  in  the  occupation  [  *787  ] 
of  the  said  William  Martin,  for  a  term  of  twenty-one  years  wanting 
two  days  from  the  expiration  of  the  lease  under  which  the  said 
William  Martin  now  holds  the  same ;  namely,  from  the  27th  day  of 
September,  1852,  at  the  yearly  rent  of  70Z.,  payable  quarterly,  and 
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martin  under  and  subject  to  such  and  the  same  covenants,  clauses,  and 
Pycroft.  agreements  as  are  contained  in  the  lease  under  which  the  said 
William  Martin  now  holds  the  said  premises.  And  the  said  William 
Martin  hereby  agrees  with  the  said  James  Pycroft,  Joseph  Pycroft, 
and  John  Winter  Pycroft,  to  accept  such  lease.  And  it  is  hereby 
agreed  between  the  said  parties  that  this  agreement  shall  not  be 
considered  to  operate  as  an  actual  demise." 

The  claim  further  stated,  that  it  was  agreed  between  the  parties, 
that  the  sum  of  2001.  should  be  paid  by  the  plaintiff  to  the  said 
James  Pycroft,  Joseph  Pycroft,  and  John  Winter  Pycroft,  as  a 
premium  or  consideration  for  the  lease  so  agreed  to  be  granted 
by  them  as  aforesaid ;  and  that  on  the  11th  day  of  February,  1851, 
the  plaintiff  paid  unto  the  said  Joseph  Pycroft  the  sum  of  351.  on 
account  of  his  one-third  share  of  the  premium  or  sum  of  200/. ; 
and  the  said  Joseph  Pycroft,  by  writing  under  his  hand  dated  the 
11th  of  February,  1851,  acknowledged  that  he  had  received  the 
said  sum  of  35/.  accordingly.  The  claim  then  stated  the  death 
of  James  Pycroft  on  the  22nd  of  January,  1851,  and  his  will,  dated 
the  21st  of  September,  1849,  giving  a  power  of  sale  of  the  said 
leasehold  premises  to  the  trustees  of  the  will,  with  such  consent  as 
therein  mentioned,  and  a  declaration  that  a  receipt  of  the  trustee 
or  trustees  for  the  time  being  of  the  will  should  be  a  sufficient 
discharge  for  monies  payable  to  them  or  him,  under  or  by  virtue 
of  the  willy  and  appointing  Henry  Holmes,  one  of  the  defendants, 
his  executor,  together  with  two  others  who  did  not  act.  The  claim 
[  *788  ]  was  for  a  specific  performance  of  the  *agreement,  and  to  have  his 
costs  of  the  suit,  and  for  that  purpose  to  have  all  proper  directions 
given,  the  plaintiff  thereby  offering  to  pay  the  residue  remaining 
unpaid  of  the  premium  or  sum  of  200Z.,  and  otherwise  specifically 
to  perform  the  agreement  on  his  part. 

The  defences  were  the  Statute  of  Frauds;  and  further,  as  to 
Joseph  Pycroft,  that  he  had  executed  the  agreement  when  in  a 
state  of  intoxication ;  and,  as  to  the  others,  that  the  execution  of 
the  agreement  had  been  obtained  by  misrepresentation,  a  material 
fact. 

The  lease  from  Mr.  Calvert  was  produced  at  the  hearing. 
It  was  made  between  Mr.  Calvert  of  the  one  part,  and  the 
plaintiff  of  the  other  part.  It  witnessed,  that  in  consideration  of 
200Z.  to  Mr.  Calvert,  paid  by  the  plaintiff  at  or  before  the  execution 
of  the  lease,  and  in  consideration  of  the  rent  thereinafter  reserved, 
and  of  the  covenants  and  agreements  thereafter  contained  on  the 
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part  of  the  plaintiff,  his  executors,  administrators,  and  assigns,  to  be  Martin 
observed  and  performed,  Mr.  Calvert  demised  the  premises  to  the  pvcrokt. 
plaintiff  for  twenty-one  years*  wanting  two  days,  if  Elizabeth 
Pycroft  and  William  West,  therein  described,  or  either  of  them, 
should  so  long  live ;  and  if  the  plaintiff  should  so  long  continue  to 
keep  the  "  Ship  "  alehouse  open  as  a  public-house,  and  in  full  trade, 
and  should  be  ready  and  offer  to  purchase,  and  take  of  and  from 
Mr.  Calvert,  his  executors  or  administrators,  either  alone  or  with  their 
partner  or  partners,  successor  or  successors  in  trade  as  brewers  for 
the  time  being,  or  such  other  person  or  persons  carrying  on  the 
business  of  brewers,  as  Mr.  Calvert,  his  executors  or  adminis- 
trators, should  appoint,  all  the  porter  which  should  be  sold  and 
vended  in  the  public-house,  or  drawn  in  the  same  public-house  for 
sale,  at  the  yearly  rent  of  701.,  by  four  equal  quarterly  payments 
on  the  days  therein  mentioned.  The  *lease  contained  usual  C  *789  3 
covenants  on  the  lessor's  part,  and  a  covenant  that  the  lessee, 
his  executors,  administrators,  or  assigns,  would,  within  one  year 
from  the  80th  of  November  then  last  past,  lay  out  and  expend  in 
well  and  substantially  repairing  the  demised  premises,  and  in 
permanent  alterations  and  improvements  the  full  sum  of  200J., 
under  and  subject  to  the  inspection,  approval,  and  value  of  the 
surveyor  or  surveyors  to  be  appointed  by  the  lessor,  his  executors, 
administrators,  or  assigns,  or  by  the  superior  landlord ;  and  would, 
if  required,  produce  the  bills  and  other  vouchers  to  the  lessor,  his 
executors,  administrators,  or  assigns,  or  to  the  superior  landlord, 
to  show  that  the  2002.  had  been  duly  laid  out  and  expended 
accordingly.  There  was  also  a  covenant  by  the  lessee,  that  he 
would  at  all  times,  as  often  as  occasion  should  require,  buy  of  the 
lessor,  his  executors  or  administrators,  either  alone  or  with  his  or 
their  partners  in  trade,  or  such  other  persons  carrying  on  the 
trade  of  brewers,  as  the  lessor,  his  executors,  or  administrators 
should  appoint,  all  the  porter  to  be  sold  and  disposed  of  in  the  house, 
or  drawn  in  the  same  for  sale,  and  should  not  deal  or  contract  with 
any  other  persons  for  any  porter  to  be  drawn  for  sale  in  the  house; 
and  also  that  in  any  under-lease,  from  the  plaintiff,  there  should 
be  a  covenant  in  the  terms  therein  specified,  being  terms  for 
the  purchase  of  porter  similar  to  those  in  the  lessor's  own 
covenants. 

The  other  circumstances  of  the  case  will  be  found  stated  in  the 
judgments. 

The  Vice-Chancellor  held  that  the    Statute    of  Frauds  was 
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Martin      a    sufficient    defence,    and    dismissed    the    claim,    but    without 
Pycroft.     costs  (l). 

[  790  ]  Mr.  Daniel  and  Mr.  Dauney,  for  the  plaintiff : 

[  791  ]  *    *    If  the  agreement  as  it  stands  requires  payment  of  the  200Z. 

premium,  there  is  an  end  to  the  defence  on  the  statute.  If  it 
does  not,  the  plaintiff  is  willing  to  perform  it,  either  as  it  stands, 
or  with  an  addition  which  renders  it  more  favourable  to  the 
defendants. 

They  cited  Rex  v.  The  Inhabitants  of  Scammondtn  (2),  Jones  v. 
Sheriffe  (s),  London  and  Biiwtingham  Railway  Company  v.  Winter  (*), 
P ember  v.  Mathers  (e). 

Mr.  Bacon  and  Mr.  W.  R.  Ellis,  for  the  respondents : 

*  *  Suppose  the  positions  of  the  parties  were  reversed,  could 
[  *792  ]  the  defendants  have  enforced  the  actual  agreement  *against  the 
plaintiff?  That  question  is  settled.  It  is  impossible  to  add  by 
parol  a  term  to  a  written  agreement,  whether  relating  to  land  or 
not.  There  would  therefore  be  no  mutuality  of  remedy,  and  one 
party  would  be  bound  and  the  other  not,  if  the  appellant's  con- 
tention were  correct.    But,  in  fact,  the  rule  applies  as  much  to  a 


(1)  His  Honour  Baid  that  he  did  not 
see  how  to  get  oyer  the  objection  upon 
the  Statute  of  Frauds.  The  agreement 
was  for  a  lease,  under  and  subject  to 
such  and  the  same  covenants,  clauses, 
conditions,  and  agreements  as  were 
contained  in  the  lease  under  which 
William  Martin  then  held  the  pre- 
mises. These  words  appeared  to  his 
Honour  merely  to  define  the  terms 
upon  which,  after  the  lease  was 
granted,  the  lessee  was  to  hold  the 
property,  and  not  to  be  applicable  at 
all  to  a  consideration  paid  before  the 
lease  was  to  be  granted.  The  pay- 
ment of  the  200/.  formed  no  part  of 
stipulations  contained  in  the  lease,  nor 
was  it  one  of  the  "  clauses,  conditions, 
and  agreements  "  contained  in  it.  The 
agreement  appeared  to  his  Honour  to 
be  one  for  a  lease  without  premium. 
The  plaintiff  had  very  fairly  stated 
that  it  was  to  be  a  lease  on  payment 
of  the  same  premium  as  was  paid  upon 
the  granting  of  Calvert's  lease;  but 
his  Honour  felt  confident  that  if 
Martin  had  refused  to  perform  this 


agreement,  and  a  bill  had  been  filed 
against  him,  the  proposed  lessors 
would  in  vain  have  urged  before  the 
Court  that  this  was  an  agreement  for 
a  premium  of  200/.,  and  would  in  vain 
have  sought  to  compel  him  to  accept 
a  lease  and  pay  200/.  It  appeared 
therefore  to  be  a  case  in  which  a 
material  term  of  the  agreement  was 
omitted,  and  in  which  the  plaintiff 
had  himself  stated  that  the  agreement 
signed  by  the  parties  was  not  the 
agreement  entered  into.  His  Honour 
in  these  circumstances  could  not  see 
how  the  Court  could  direct  a  specific 
performance  consistently  with  the 
Statute  of  Frauds.  It  was  with  reluc- 
tance that  his  Honour  took  this 
technical  objection,  for  he  was  not 
satisfied  that  the  defendants  could 
have  resisted  the  specific  performance 
upon  any  ground  urged  on  their 
behtilf. 

(2)  1  E.  E.  752  (3  T.  R.  474). 

(3)  9  Mod.  88,  cited. 

(4)  54  B.  E.  201  (Cr.  &  Ph.  57). 

(5)  1  Br.  C.  C.  52. 
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plaintiff  seeking  to  have  a  lease  as  to  a  plaintiff  insisting  upon  the      martin 
acceptance  of  one.    In  neither  case  can  the  plaintiff  sue  upon  a     pyckoft. 
written  contract  with  a  parol  variation.    If  the  consideration  for  a 
contract  were  left  to  be  proved  by  parol,  all  the  mischief  would  be 
let  in  which  the  Statute  of  Frauds  was  passed  to  prevent. 

Mr.  Daniel,  in  reply. 

The  Lord  Justice  Knight  Beuce:  ji*Zyi7. 

By  a  lease,  dated  in  November,  1881,  Miss  Elizabeth  Pycroft 
(in  consideration  of  a  premium  of  2001.)  demised  to  Mr.  Charles 
Calvert  (a  London  brewer)  two  messuages  adjoining  to  each  other, 
situate  in  Chichester  Rents,  Chancery  Lane,  for  the  term  of  twenty- 
one  years  from  Michaelmas,  1881,  if  Miss  Pycroft  and  one  William 
West,  or  either  of  them,  should  so  long  live,  at  the  yearly  rent  of 
702.,  and  under  certain  covenants  on  the  lessee's  part,  one  of  which 
was  for  laying  out  and  expending,  within  one  year  from  November, 
1881,  and  well  and  substantially  repairing,  the  demised  property, 
and  in  making  alterations  and  improvements  therein,  the  full  sum 
of  2002.,  under  and  subject  to  the  inspection,  approval,  and  value 
of  a  surveyor  to  be  appointed  by  the  lessor,  her  heirs  or  assigns. 
The  lease  contains  besides  a  covenant  of  the  ordinary  kind  on  the 
lessee's  part,  to  repair  and  keep  in  repair. 

The  demised  property,  or  the  chief  part  of  it,  was  then  and 
has  ever  since  been,  as  I  collect,  used  as  an  alehouse  or  a 
public-house. 

Mr.  Calvert,  on  the  6th  of  April,  1882,  by  a  deed  of  that  date,  in  [  793  ] 
consideration  of  a  premium  of  200!.,  demised  the  whole  of  the  pro- 
perty to  Mr.  William  Martin,  the  plaintiff  in  this  cause,  for  the 
term  of  twenty-one  years,  wanting  two  days,  from  Michaelmas,  1831, 
if  Miss  Pycroft  and  William  West,  or  either  of  them,  should  so  long 
live,  at  the  yearly' rent  of  70J.,  and  under  certain  covenants  on  the 
lessee's  part,  including  covenants  between  the  plaintiff  and  Mr.  Calvert 
substantially  though  not  precisely  agreeing  with  those  between  Mr. 
Calvert  and  Miss  Pycroft  contained  in  the  lease  of  1881. 

The  plaintiff  seems  to  have  been  ever  since  the  lease  of  1882,  and  to 
be  still,  the  occupying  tenant  of  the  demised  property  under  the  lease. 
The  cause  has  been  argued,  and  the  case  treated  upon  the  basis  of 
both  leases  being  still  on  foot,  and  we  bo  consider  them  to  be. 

The  estate  and  interest  of  Miss  Pycroft  seem  to  have  become 
vested,  at  some  time  previous  to  August,  1849,  in  three  persons 
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Martin      called  Joseph  Pycroft,  James  Pycroft,  and  John  Winter  Pycroft,  of 

Pycroft.     whom  the  first  and  the  last  are  defendants.     James  Pycroft  being 

dead  his  interest  is  represented  by  the  defendant  Holmes. 

A  document  relating  to  this  property  was,  in  August,  1849,  signed 
by  the  plaintiff,  by  the  defendant  Joseph  Pycroft,  by  James  Pycroft, 
and  by  the  defendant  John  Winter  Pycroft,  in  duplicate,  the  plain- 
tiff signing  one  part,  the  three  others  the  other  part.  The  paper 
thus  signed  was  in  these  words.     (His  Lordship  read  it.) 

The  present  suit  is  for  the  specific  performance  of  this  contract,  a 
contract  to  which  ex  facie  there  seems  no  objection,  nor  has  any 
objection  but  the  two  that  I  am  about  to  state  been  suggested,  one 
[  *794  ]  being  that  the  plaintiff  *obtained  the  agreement  unfairly  ;  the  other 
that  the  writing  does  not,  as  the  defendants  allege,  contain  all  the 
terms  to  which  verbally  the  parties  to  it  bad  agreed,  a  point  arising 
or  suggested  in  this  way. 

The  defendants  contend,  and  the  plaintiff  admits,  that  the  true 
and  real  bargain  between  him  and  the  three  Pycroft s  was  for  a 
lease,  to  be  granted  in  consideration  of  a  premium  of  200/.,  which 
should  contain,  among  its  covenants,  a  covenant  on  the  lessee's 
part  to  lay  out  200Z.  besides,  in  a  manner  analogous  to  the  covenant 
for  laying  out  2002.  contained  in  the  lease  of  1832. 

But  the  defendants  say  that  the  written  agreement  does  not  pro- 
vide for  these  terms ;  a  point  which  the  plaintiff  says  is  immaterial, 
because  he  is  willing  and  submits  that  the  written  agreement  may 
be  construed,  and  shall  be  performed,  according  to  the  true  and  real 
bargain.  Now  the  first  question  that  here  arises  seems  to  be,  whether 
there  is  a  case  of  latent  ambiguity,  for  patent  ambiguity  there  is 
none,  since  the  agreement  upon  the  face  of  it  is  a  contract, 
intelligible,  clear,  and  complete  in  all  its  terms.  And  we  think 
that  there  is  no  latent  ambiguity,  for  the  evidence  before  the 
Court  does  not  in  our  judgment  render  it  impossible  to  construe  the 
writing  satisfactorily.  The  true  interpretation  of  the  writing,  we 
conceive  to  be  that  premium  is  excluded,  but  that  the  covenant  for 
laying  out  200Z.  is  included.  Then  comes,  however,  the  question  of 
the  true  and  real  bargain,  independently  of  the  point  of  the  mere 
construction  of  the  writing :  And  we  conceive  that  had  the  plaintiff 
brought  an  action  against  the  three  Pycrofts  upon  the  written  agree- 
ment, and  they  had  defended  themselves  at  law  on  the  ground  merely 
of  the  facts  now  in  evidence,  with  or  without  the  aid  of  any  statute  or 
95  ]  statutes,  the  plaintiff  must  have  recovered,  at  *least  if  his  case  ought 
to  be  considered  as  free  from  fraud.    The  law  prohibits  generally,  if 
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not  universally,  the  introduction  of  parol  evidence  to  add  to  a  written      Martin 
agreement,  whether  respecting  or  not  respecting  land,  or  to  vary  it.      pyceoft. 
How  can  a  man  say  that  a  written  contract  shall  be  deemed  bad  at  law 
for  omitting  a  term  verbally  agreed  upon  ?   We  exclude  cases  of  fraud. 

It  is  said,  and  probably  with  truth,  that  the  three  Pycrofts,  if 
plaintiffs,  could  not  have  compelled  the  actual  plaintiff  as  a 
defendant  to  pay  the  premium  of  200Z.  If  it  is  so,  this,  we  appre- 
hend, does  by  no  means  dispose  of  the  controversy.  It  happens 
not  very  infrequently  that  plaintiffs  obtain  decrees  for  the  specific 
performance  of  agreements,  the  specific  performance  of  which  could 
not  have  been  compelled  against  them  as  defendants.  Here  the 
actual  plaintiff,  objecting  to  be  subjected  to  either  sum  of  2002., 
would  probably  have  barred  himself  from  relief  in  equity.  But  he 
does  not  so  object :  He  has  never  so  objected. 

And  our  opinion  is,  that  where  persons  sign  a  written  agreement 
upon  a  subject,  obnoxious  or  not  obnoxious  to  the  statute  that  has 
been  so  particularly  referred  to,  and  there  has  been  no  circumven- 
tion, no  fraud,  nor  (in  the  sense  in  which  the  term  "  mistake  " 
must  be  considered  as  used  for  this  purpose)  mistake,  the  written 
agreement  binds  at  law  and  in  equity,  according  to  its  terms, 
although  verbally  a  provision  was  agreed  to,  which  has  not  been 
inserted  in  the  document ;  subject  to  this,  that  either  of  the  parties, 
sued  in  equity  upon  it,  may  perhaps  be  entitled,  in  general,  to  ask 
the  Court  to  be  neutral,  unless  the  plaintiff  will  consent  to  the 
performance  of  the  omitted  term. 

The  present  case  appears  to  us  to  come  within  this  *rule;  so  [*796] 
that,  in  our  judgment,  the  only  substantial  dispute  turns  on  the 
allegation  that  the  agreement  was  obtained  by  the  plaintiff  unfairly 
or  under  circumstances  that  a  court  of  equity  must  deem  unfair. 
Upon  this  point  the  case  of  the  London  defendant  fails  completely, 
and  in  a  manner  not  by  any  means  creditable  to  him,  an  opinion 
which  we  should  probably  have  held,  even  if  the  receipt  of  February, 
1851,  had  not  existed.  He  can  only  defend  himself,  if  at  all,  under 
such  case,  if  any,  as  the  other  defendants,  or  one  of  them,  ought  to 
be  considered  as  having.  And,  with  regard  to  this  part  of  the 
controversy,  we  are  not  satisfied  that  the  plaintiff  is  right.  Sup- 
posing it  to  stand  merely  on  the  present  evidence,  we  consider  the 
balance  of  testimony  (having  regard  not  merely  to  all  that  the 
plaintiff  deposes,  but  to  what  he  might,  if  his  case  is  unassailable, 
have  deposed)  to  be  in  favour  of  the  proposition,  that  on  the 
occasion  of  the  agreement  being  signed  by  James  Pycroft,  and 
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martin  John  Winter  Pycroft,  but  before  either  of  them  signed  it,  the 
Pycroft.  plaintiff  made  a  material  representation  to  one  or  both  of  them 
as  to  the  approval  of  the  substance  of  the  bargain  by  Mr.  Bischoff, 
and  his  participation  in  the  matter,  that  went  beyond,  materially 
beyond,  an  exact  and  accurate  representation  upon  that  subject, 
and  that  by  this  James  Pycroft  and  John  Winter  Pycroft  might 
have  been  and  were  affected  and  influenced  in  their  conduct. 

Assuming  the  true  state  of  things  to  have  been  so,  we  conceive 
that  the  claim  must  be  dismissed,  though,  under  all  the  circum- 
stances, as  we  do  not  impute  dishonest  intention  to  the  plaintiff, 
without  costs  if  dismissed  now.  If,  however,  he  shall  desire  an 
inquiry  under  which  the  persons  who  have  made  affidavits  may 
be  orally  examined  before  a  Master  or  in  Michaelmas  Term  before 
ourselves  he  may  have  it. 
[  797  ]  The  inquiry  in  this  event  must  substantially  be  whether  the 

signatures  or  signature  of  James  Pycroft  and  John  Winter  Pycroft, 
or  either  of  them,  to  the  agreement  were  or  was  obtained  by  means 
of  any  and  what  untrue  representation  made  by  the  plaintiff,  and 
also  under  what  circumstances  the  agreement  was  signed  by  James 
Pycroft  and  John  Winter  Pycroft  respectively.  The  possession 
must,  pending  the  investigation,  not  be  disturbed  by  the  defendants, 
the  plaintiff  undertaking  to  abide  by  and  perform  any  order 
respecting  that  possession,  respecting  rent,  and  otherwise  respecting 
the  property,  which  the  Court  may  make.  Of  course  all  the 
deponents  will  be  expressly  made  orally  examinable  generally,  and 
the  Master  will  be  enabled  to  state  any  circumstances  specially. 
But  liberty  may  be  taken  to  apply  to  prosecute  the  inquiry  before 
us  at  a  time  when  we  shall  clearly  by  law  be  enabled  to  take  it ; 
and  the  costs  will  be  reserved. 

It  was  then  arranged  that  the  case  should  stand  over  till 
Michaelmas  Term  in  order  that  witnesses  might  be  examined 
orally  before  the  Lords  Justices. 

Nov.  la,  is,        Witnesses  were  examined  viva  voce  on  these  days.    The  substance 
16,  of  their  testimony  is  fully  stated  in  the  judgment. 

Mr.  Daniel  and  Mr.  Dauney  were  for  the  appellant. 

Mr.  Montagu  Chambers  and  Mr.  W.  R.  Ellis,  for  the  defendants. 

Judgment  reserved. 
Jov.  25.      The  Lord  Justice  Lord  Cranworth: 

This  was  a  claim  by  the  plaintiff  William  Martin,  seeking  against 
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the  defendants  Joseph  Pycroft,  John  *Winter  Pycroft,  and  Henry      Mabtin 
Holmes,  the  specific  performance  of  an  agreement  bearing  date  the      pycboft. 
1st  of  August,  1849,  whereby  the  two  first-named  defendants  and       [  *798  ] 
James  Pycroft,  since  deceased,  agreed  to  grant  to  the  plaintiff,  and 
the  plaintiff  agreed  to  accept  from  them,  a  lease  of  the  "  Ship " 
public-house  situate  in  Chichester  Rents,  for  a  term  of  twenty-one 
years,  commencing  at  Michaelmas,  1852.    At   the  time  of  the 
contract,  the  three  Pycrofts  were  entitled  as  tenants  in  common  to 
the  house  in  question,  together  with  other  property  adjoining,  as 
lessees  for  lives  under  the  Bishop  of  Chichester,  subject  as  to  the 
house  in  question  to  a  lease  to  Messrs.  Calvert  for  twenty-one  years, 
commencing  at  Michaelmas,  1881,  which  would  therefore  expire  at 
Michaelmas,  1852. 

Messrs.  Calvert  had  made  an  under-lease  of  this  house  for  the 
whole  of  their  term,  wanting  two  days,  to  the  plaintiff,  who  had  in 
fact,  at  the  date  of  the  agreement  of  August,  1849,  been  the  actual 
occupier  for  considerably  more  than  twenty  years.  The  agreement 
was  as  follows :  (His  Lordship  read  it.) 

James  Pycroft  died  in  January,  1851,  having  by  his  will  devised 
all  his  interest  to  his  son-in-law,  the  defendant  Holmes,  and  a 
gentleman  named  Cresswell,  upon  certain  trusts  not  material  to  be 
stated. 

Mr.  Cresswell,  after  the  testator's  death,  duly  disclaimed  all 
interest  under  the  will,  and  the  whole  interest  of  James  Pycroft 
may  be  treated  as  having  passed  to  and  become  vested  in  the 
defendant  Holmes. 

The  present  claim  was  filed  on  the  24th  of  February  last,  its 
object  being  to  obtain  a  specific  performance  of  this  agreement  of 
the  1st  of  August,  1849. 

The  defendants  resisted  the  plaintiff's  claim  on  two  grounds :  [  799  ] 
first,  as  regards  the  defendant  Joseph,  on  the  ground  that  he  had 
been  induced  to  sign  it  when  he  was  in  a  state  of  intoxication,  and, 
as  regards  James  Pycroft  and  the  defendant  John  Winter  Pycroft, 
on  the  ground  that  their  signatures  had  been  obtained  by  falsely 
representing  to  them  that  the  terms  of  the  agreement  were  fair 
towards  them,  and  had  been  approved  on  their  behalf  by  Mr.  Bischoff, 
as  the  solicitor  of  Joseph  and  John  Winter  Pycroft,  whereas  in 
truth  there  had  been  no  such  approval ;  secondly,  the  defendants 
contended  that  the  written  agreement  did  not  sufficiently  embody 
all  the  terms  contemplated  by  the  parties,  and  so  was  void  by 
reason  of  the  Statute  of  Frauds. 
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martin  The  case  was  heard  before  Vice-Chancellor  Parker  in  the  month 

Pycroft.  of  May  last,  and  that  very  learned  Judge  dismissed  the  claim  on 
the  latter  ground,  being  of  opinion  that  the  Statute  of  Frauds 
presented  an  insuperable  bar  to  the  plaintiff's  claim,  whatever 
might  be  the  merits  of  the  case  on  the  facts,  as  to  which  he 
expressed  no  opinion. 

The  case  then  came  before  us  by  way  of  appeal,  and  was  heard 
on  the  5th  day  of  July  last.  On  the  subject  of  the  Statute  of 
frauds  we  took  a  different  view  from  that  which  had  presented 
itself  to  the  Vice-Chancellor.  We  thought  that  the  statute  did 
not  stand  in  the  way  of  the  plaintiff's  claim,  and  we  fully  explained 
the  grounds  on  which  our  opinion  was  founded. 

It  therefore  became  necessary  for  us  to  inquire  as  to  the  grounds 
of  defence  arising  out  of  the  facts.  That  defence,  so  far  as  concerns 
the  defendants  John  Winter  Pycroft  and  Henry  Holmes  is  (as  has 
been  stated)  founded  on  the  alleged  misrepresentations  of  the 
[  *8oo  ]  plaintiff  *as  to  the  terms  of  the  agreement  being  fair,  and  having 
been  sanctioned  by  Mr.  Bischoff. 

On  this  part  of  the  case  we  thought,  and  so  stated,  that  if  the 
matter  were  to  be  decided  merely  on  the  affidavits  in  the  cause  the 
plaintiff  was  not  entitled  to  relief.  There  appeared  to  us  to  be  so 
much  evidence  in  support  of  the  alleged  misrepresentation  to 
James  Pycroft  and  John  Winter  Pycroft  that,  without  further 
inquiry,  the  plaintiff's  claim  must  be  dismissed.  But  on  such  a 
point,  evidence  resting  solely  on  affidavits  was  obviously  very  little 
to  be  relied  on,  and  we  therefore  offered  the  plaintiff  either  to  take 
an  inquiry  on  the  subject  of  the  alleged  false  representations,  or,  if 
it  was  preferred  by  both  parties,  we  consented  that  the  matter 
should  stand  over  to  the  present  Term,  in  order  that  it  might  then 
come  on  to  be  heard  before  us  upon  oral  evidence,  according  to  the 
new  and  very  salutary  alteration  of  the  law  introduced  by  the  Act 
of  last  session.  This  latter  course  was  preferred  by  the  parties. 
Witnesses,  including  the  parties  themselves,  have  been  examined 
viva  voce  before  us,  and  we  have  now  to  decide  the  question  of  fact 
on  the  whole  evidence  in  the  cause,  written  as  well  as  oral. 

And  first,  as  respects  Joseph.  His  defence  is,  that  when  he 
signed  the  agreement  he  was  in  a  state  of  intoxication  and  incapable 
of  comprehending  its  meaning,  and  so,  to  adopt  the  language  of  his 
affidavit,  that  he  never  gave  to  it  any  intelligent  assent.  It  is 
unnecessary  for  us  to  say  whether,  if  we  believed  this  allegation  to 
be  true,  it  would  have  afforded  any  valid  defence,  or  whether  the 
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intoxication  (if  it  existed)  was  to  such  an  extent,  or  was  so  brought      Martin 

about  as  to  entitle  the  defendant  to  say,  either  that  there  was  no      Pycroft. 

agreement  at  all,  or  no  agreement  which  this  Court  would  enforce. 

We  are  *  clearly  of  opinion  that  there  is  no  foundation  whatever  for       [  *$oi  ] 

the  allegation.     The  defendant  Joseph  appears  to  have  been  a  man 

of  very  intemperate  habits,  and  the  plaintiff  being  well  aware  of 

this,  states,  and  as  we  believe  truly  states,  that  he  took  pains  to  find 

an  occasion  when  Joseph  was  perfectly  sober,  in  order  that  they 

might,  while  he  was  in   that  state,  go  together  to  the  office  of 

Mr.  Bischoff,  and  there  execute  a  proper  agreement  for  a  new  lease 

of  the  public-house,  to  commence  at  the  end  of  the  then  current  term 

of  twenty-one  years.     Such  an  occasion  (according  to  the  plaintiff) 

occurred  on  the  1st  of  August,  1849,  and  accordingly,  at  ten  o'clock 

in  the  morning  of  that  day,  they  proceeded  together  to  the  office  of 

Mr.  Bischoff,  in  Colman  Street,  and  there  found  him  reading  his 

letters.      Directions  were   given    by  Mr.   Bischoff    to  his   clerk, 

Mr.  Edwards,  to  prepare  the  agreement  pursuant  to  the  instructions 

then  given  by  the  plaintiff  and  Joseph  Pycroft,  and  they  were 

desired  to  return  in  the  course  of  the  day  in  order  to  sign  it.     The 

plaintiff  states   that  in  order  to  insure   the   sobriety  of  Joseph 

Pycroft,  between  the  time  of  this  early  visit  to  Mr.  Bischoff  and 

their  return    for   the  purpose  of    executing    the  agreement,   he 

prevailed  on  him  to  go  down  the  river  with  him  to  Greenwich ; 

that  they  did  so,  and  there  took  an  early  and  perfectly  temperate 

dinner,  and  then   returned  to  London  and  went   to  the  office  of 

Mr.  Bischoff.    On  arriving  there  they  found  that  the  agreement 

had  been  prepared  in  two  parts,  one  to  be  executed  by  the  plaintiff 

and  the  other  by  the  Pycrofts.     Mr.  Edwards,  the  clerk  by  whom 

it  had  been  prepared,  states  that  he  believes  it  was  then  read  over  to 

Joseph,  and  the  same  thing  is  stated  by  the  plaintiff.    Whether  it 

was  or  was  not  read  over  is  not  very  important,  as  it  certainly  was 

precisely  conformable  to  the  instructions   given  in  the  morning. 

Joseph  then  signed  the  agreement  in  the  presence  of  Mr.  Edwards, 

and  the  plaintiff  and  *Mr.  Edwards  both  say  that  Joseph  was  at       [  *802  ] 

that  time,  as  also  in  the  morning,  perfectly  sober*    We  have  no 

doubt  of  the  truth  of  what  they  so  state. 

We  are  therefore  clearly  of  opinion  that  the  alleged  drunkenness 
of  Joseph,  when  he  signed  the  agreement,  is  not  made  out  in  fact, 
so  that  his  ground  of  defence  wholly  fails. 

The  other  defendants,  J.  W.  Pycroft  and  H.  Holmes,  resist  the 
performance  of  the  agreement  on  another  ground.     Their  case  is 
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mautin      this :  they  say  that  James  Pycroft  (now  deceased)  and  J.  W.  Pycroft 
Pycroft.     were  both  of  them  ignorant  of  the  value  of  the  property,  and 
therefore  of  the  terms  on  which  it  would  be  reasonable  to  renew 
the  plaintiff's  lease;   that  the  plaintiff  brought  down   into  the 
country  the  agreement,  after  it  had  been  signed  by  Joseph,  and 
induced  James  and  J.  W.  Pycroft  to  sign  it,  by  stating  that  it  had 
been  prepared  by  Mr.  Bischoff  as  the  solicitor  of  Joseph  and 
J.  W.  Pycroft,  and  that  Mr.  Bischoff  had,  on  their  behalf,  sanctioned 
the  proposed  terms  of  renewal,  as  being  fair  towards  the  lessors. 
If  the  signatures  of  James  and  J.  W.  Pycroft  were  so  obtained,  this 
Court  could  not  grant  the  plaintiff  any  relief.     But  on  full  considera- 
tion of  all  the  evidence  in  the  cause,  we  are  of  opinion  that  the 
defendants  have  failed  in  making  out  the  case  which  they  set  up. 
We  are  satisfied  that  the  renewal  of  the  lease,  on  the  same  terms 
as  those  on  which  the  lease  of  1831  had  been  granted,  had  often 
formed  the  subject  of  conversation  between  the  plaintiff  on  one 
hand,  and  James  and  J.  W.  Pycroft  on  the  other;  and  though 
probably  no  positive  promise  had  ever  been  made  to  the  plaintiff, 
yet  we  are  persuaded  that  he  had  good  reason  to  infer,  from  what 
had  passed,  that  such  a  renewal,  when   asked  for,  would  not  be 
refused.    There  was  nothing  in  this  unnatural  or  unreasonable. 
[  *803  ]       *Both  James  and  John  W.  Pycroft  were  on  the  most  friendly  terms 
with  the  plaintiff,  and  would  certainly  have  been  ready  to  render 
him  any  service,  not  materially  interfering  with  their  own  interest. 
They  were  well  satisfied  with  his  conduct  as  tenant,  and  were  often 
in  the  habit  of  living  at  his  house  for  days  and  even  weeks  together 
when  they  came  to  London.     They  might  well  suppose  that  what 
were  fair  terms  for  a  twenty-one  years  lease  in  1881  would  be  so  in 
1852,  and  we  are  not  at  all  satisfied  that  better  terms  could  have 
been  obtained.     J.  W.  Pycroft  had  invited  the  plaintiff  to  visit  him 
in  the  country,  and  the  circumstance  therefore  of  the   plaintiff 
presenting  himself  at  Pessall  Pits  in  the  month  of  August,  1849, 
with  the  agreement  already  signed  by  Joseph,  would  not  appear  to 
the   defendant,   J.  W.   Pycroft,  extraordinary.      The  conduct  of 
J.  W.  Pycroft,  on  the  occasion  was  very  reasonable.     He  was  a 
young  man,  of  only  twenty-five  years  of  age.    His  uncle  James  was 
a  man  of  nearly  seventy,  and  was,  or  had  been,  a  surveyor.     It 
was,  therefore,  very  natural  that  John  Winter  Pycroft  should  desire 
to  have  his  uncle's  sanction  before  he  committed  himself  by  signing 
the  agreement,  and  accordingly  he  proposed  to  the  plaintiff  that 
they  should  go  together  to  Ockbrook,  where  James  lived,  and  if  his 
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uncle  agreed  to  sign  the  agreement  then  he  would  do  the  same,      Martin 
otherwise  not.     This  course  was  accordingly  taken,  and  the  plaintiff      Pyoroft. 
and  J.  W.  Pycroft,  either  on  the  next  day  or  the  next  day  but  one, 
went  to  James  at  Ockbrook. 

The  material  question  is  what  passed  when  the  three  parties 
were  there  together.  On  the  part  of  the  defendants  it  is  said  that 
the  plaintiff  repeated  what  he  had  said  at  Pessall  Pitts,  and  told 
James  that  he  had  brought  down  an  agreement  which  had  been 
prepared  by  Mr.  Bischoff  on  behalf  of  the  lessors  or  some  of  them, 
the  *  terms  of  which  he  had  considered  as  being  beneficial  to  them.  [  *804  ] 
The  plaintiff  says  that  this  is  not  what  took  place ;  that  he  never 
represented  Mr.  Bischoff  as  having  taken  any  part  in  the  matter, 
other  than  that  of  preparing  an  agreement  according  to  the  instruc- 
tions given  to  him  by  Joseph  and  himself,  namely,  for  an  agreement 
for  a  new  lease  for  twenty-one  years,  on  the  same  terms  as  those 
under  which  the  premises  were  then  holden  under  the  Galverts, 
and  we  were  satisfied  that  this  is  the  truth.  James  was  at  the 
time  in  a  very  infirm  state  of  health,  but  it  is  not  pretended  that 
he  was  incapable  of  attending  to  business ;  he  was  then,  or  had 
been,  a  surveyor,  and  though  it  is  said  he  was  not  conversant  with 
the  value  of  house  property  in  London,  yet  he  must,  during  his 
visits  to  London,  when  he  was  living  under  the  plaintiff's  roof,  and 
when  the  subject  of  renewal,  as  we  are  satisfied,  had  often  formed  a 
topic  of  conversation,  have  formed  some  judgment  whether  the 
terms  proposed  by  the  plaintiff  were  or  were  not  fair.  At  all  events 
he  could  not  have  intended  to  be  guided  on  the  subject  of  value  by 
the  opinion  of  a  solicitor,  however  trustworthy.  If  his  own  profes- 
sion as  a  surveyor  and  valuer  of  land  did  not  enable  him  satisfac- 
torily to  estimate  the  value  of  a  London  public-house,  he  could 
hardly  have  thought  that  the  judgment  of  Mr.  Bischoff  on  such  a 
matter  was  to  be  relied  on.  If  he  depended  on  anything  beyond 
his  own  opinion,  formed  during  his  visit  to  town,  it  was  probably 
on  the  fact  that  the  agreement  had  been  signed  by  his  brother 
Joseph. 

There  could  have  been  no  reason  why  Joseph  (who,  although  a 
man  of  intemperate  habits,  was  probably  quite  alive  to  his  own 
interests)  should  have  consented  to  any  terms  which  he  did  not 
consider  beneficial  to  himself ;  for  the  advance,  which  he  obtained 
on  account  of  his  share  in  the  premium,  was  not  made  till  a  year 
and  a  *half  after  the  agreement  was  signed,  and  does  not  appear  to  [  *805  ] 
have  be8n  then  contemplated.    James  probably  did  rely  on  the 
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martin  plaintiff  and  Mr.  Bischoff,  so  far  as  to  feel  satisfied  that  they  would 
Pyckoft.  not  allow  his  brother  to  sign  the  paper  while  in  a  state  of  intoxica- 
tion, and  he  might  therefore  not  unreasonably  think  that  he  could 
hardly  be  doing  wrong  in  following  the  same  course  as  had  been 
taken  by  Joseph.  But,  be  that  as  it  may,  the  conclusion  at  which 
we  arrive  on  the  evidence  is  that  the  plaintiff  practised  no  deception 
whatever,  and  that  James  signed  the  agreement  either  because  he 
had  satisfied  himself  that  the  terms  were  as  favourable  as  he  could 
obtain,  or  if  not,  then  because  he  was  willing  to  accede  to  the  plain- 
tiff's wishes  on  the  subject,  without  further  inquiring  whether  he 
could  or  could  not  obtain  better  terms ;  and  the  defendant,  John 
Winter  Pycrof t,  evidently  signed  it  because  he  was  resolved  to  be 
guided  by  his  uncle. 

We  must  not  quit  the  case  without  observing  that  the  conduct  of 
the  parties,  after  August,  1849,  tends  strongly  to  confirm  the  opinion 
we  have  formed  as  to  what  then  took  place.  It  is  certain  that,  only 
a  few  hours  after  the  execution  of  the  agreement,  John  Winter 
Pycrof t  knew  that  the  conduct  of  the  plaintiff  in  obtaining  it  was 
challenged  by  the  defendant  Holmes ;  and  it  can  hardly  be  doubted 
that  what  then  passed  was  communicated  to  James.  The  attention 
of  James  and  John  W.  Pycroft  was  thus  distinctly  directed  to  the 
point,  whether  they  had  not  been  drawn  in  by  the  falsehood  and 
misrepresentation  of  the  plaintiff  to  sign  an  agreement  whereby 
their  interest  were  materially  prejudiced.  And  yet  with  their 
vigilance  thus  awakened,  and  with  precisely  the  same  information 
which  the  defendants  now  possess,  they  not  only  made  no  complaint, 
but  actually  afterwards  made  several  visits  to  town,  staying  at  the 
i[  *806  ]  house  *of  the  plaintiff,  apparently  on  the  same  terms  of  friendship 
as  previously. 

It  was  suggested  that  the  plaintiff's  conduct  was  open  to 
suspicion  by  reason  of  his  not  having  sooner  proceeded  to  get  a  new 
lease  executed.  But  this  observation  does  not  appear  to  us  entitled 
to  any  consideration.  It  was  very  important  to  the  plaintiff,  who 
is  a  man  advanced  in  life,  to  get  a  binding  agreement  for  a  renewal 
of  his  lease  at  as  early  a  time  as  possible,  in  order  that  he  might 
be  able  to  form  his  future  plans.  But  when  once  he  had  obtained 
a  binding  agreement  he  had  no  further  interest  in  getting  a  lease 
executed  till  towards  the  close  of  the  then  existing  lease.  On  the 
contrary,  it  was  obviously  his  interest  to  postpone  as  long  as 
possible  the  payment  of  the  premium.  In  fact  he  did  apply  for 
his  new  lease  in  the  month  of  November,  1851 ;  its  execution  was 
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refused,  but  no  reason  for  such  refusal  was  given.    The  consequence      Martin 
was  the  filing  of  this  claim  in  the  month  of  February  last,  and  in      pyokoft. 
the  following  month  of  March  the  defendants,  J.  W.  Pycroft  and 
Henry  Holmes,  for  the  first  time  distinctly  set  up  the  defence  on 
which  they  now  rely. 

We  are  of  opinion  that  this  defence  is  not  made  out  in  proof,  and 
the  consequence  is,  that  the  plaintiff  is  entitled  to  a  decree  for 
a  specific  performance  against  all  the  defendants.  He  must  have 
his  costs  of  the  original  hearing,  and  the  costs  incurred  before  us 
in  the  present  Term ;  i.e.,  all  the  costs  of  the  viva  voce  examination. 
In  giving  him  these  costs  we  do  not  interfere  with  the  rule  (if  there 
is  such  a  rule)  that  a  successful  appellant  cannot  have  the  costs  of 
his  appeal.  The  viva  voce  examination  of  witnesses  before  us  was  in 
substance  a  substitute  for  the  inquiry  or  issue  which  would  have 
been  directed  under  the  old  course  of  proceeding. 


WILTON  v.   HILL.  i852. 

Aoc.  12,  25. 
(2  D.  M.  &  G.  807—809.)  . 

[Old  practice  as  to  removal  of  an  insolvent  next  friend  of  &feme  covert] 


LEE   v.   BUSK.  law. 

Dec.  2. 

(2  D.  M.  &  G.  810—812 ;  S.  0.  22  L.  J.  Ch.  97 ;  16  Jur.  1057.)  

Bequest  of  residue  of  personal  estate  to  trustees,  upon  trust  for  A. ;  but 
if  he  should  die  in  the  testatrix's  lifetime,  "  without  leaving  any  child  or 
children  him  surviving,"  then  in  trust  for  B.  absolutely:  Held,  not  to 
create  a  trust  by  implication  for  the  children  of  A.  on  his  death  in  the 
testatrix's  lifetime. 

[A  note  of  this  appeal,  affirming  the  decision'of  the  Master  of  the  Bolls,  in 
Addison  v.  Busk,  92  B.  B.  172  (14  Beav.  459),  will  be  found  at  the  end  of  that 
report;  see  92  B.  B.  at  p.  173.] 


BRENAN  v.    PRESTON.  1352. 

(2  D.  M.  &  G.  813—841 ;  S.  C.  1  W.  B.  69,  86.)  ^'lV'  *' 

Upon  the  purchase  of  a  steam- vessel,  it  was  agreed  among  the  purchasers 
that  two  of  them  should  be  the  ship's  husbands,  and  should  not  be  removed 
except  on  certain  grounds  specified  in  the  agreement.  The  ship's  husbands 
thus  appointed  obtained  a  charter-party  for  her,  and  they  privately  stipu- 
lated for  a  weekly  payment,  by  way  of  commission  for  themselves,  in 
addition  to  the  weekly  sum  payable  by  the  terms  of  the  charter-party.    In 
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the  month  of  May  following,  the  captain,  who  was  a  part  owner,  had  a 
conversation  with  a  clerk  of  the  charterers,  in  which  an  observation  of  the 
latter  led  him  to  suspect  that  there  was  Borne  underhand  bargain ;  but  the 
subsequent  part  of  the  conversation  removed  the  suspicion.  In  October  he 
acquired  correct  knowledge  of  what  had  been  done,  and,  together  with  the 
other  part  owners,  except  the  ship's  husbands,  gave  the  ship's  husbands 
notice  of  dismissal.  The  ship's  husbands  denied  the  right  to  dismiss  them, 
and  they  possessed  themselves  of  some  of  the  machinery  of  the  ship,  which 
was  at  an  engineer's  for  repairs.  The  other  part  owners  thereupon  filed  a 
bill,  and  moved  for  an  injunction  to  restrain  the  ship's  husbands  from 
interfering  with  her  sailing  by  detention  of  the  machinery,  and  for  a 
receiver  of  the  machinery : 

Held,  that  the  application  was  not  too  late ;  and,  on  it  appearing  that 
a  decree  of  possession  could  not  be  obtained  in  the  Court  of  Admiralty,  by 
reason  of  the  plaintiffs  being  in  possession  of  the  hull,  or  at  all  events 
could  not  be  obtained  in  time  to  enable  the  vessel  to  fulfil  her  engagement : 
Held,  that  the  Court  of  Chancery  had  jurisdiction  upon  motion  to  appoint 
a  receiver  of  the  machinery,  and  to  direct  possession  of  it  to  be  delivered  to 
him ;  and  an  order  was  made  accordingly,  the  captain  being  appointed 
receiver  ad  interim. 

[As  the  old  Court  of  Admiralty  could  not  give  immediate  relief  in  this  case, 
the  Court  of  Chancery  here  intervened  by  interim  injunction  and  receiver  in 
exercise  of  its  ancient  jurisdiction  to  interpose  in  aid  of  the  jurisdiction  of  other 
Courts.  This  interference  is  no  longer  necessary  since  the  Judicature  Act,  1873 
(see  s.  25  (8)),  so  that  the  question  as  to  the  propriety  of  interfering  in  a  matter 
already  within  the  jurisdiction  of  the  Court  of  Admiralty  cannot  again  arise. 
— O.  A.  S.] 
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Ex  parte  SHACKELL  (1). 

(2  D.  M.  &  Gk  842—852  ;  S.  C.  17  Jur.  793.) 

A  solicitor,  who  was  the  chief  acting  executor  of  a  client,  retained  the 
amounts  of  his  bills  of  costs,  as  solicitor  of  the  testator  and  of  the  executors, 
out  of  assets  received  by  him,  and  died.  A  suit  was  instituted  for  the 
administration  of  his  estate.  Twelve  years  after  his  death,  and  twenty 
years  after  the  solicitor  had  ceased  to  act  professionally  for  the  executors 
of  the  testator,  the  testator's  representative  sought  against  the  representa- 
tives of  the  deceased  solicitor  an  order  for  the  delivery  and  taxation  of  the 
solicitor's  bills,  under  the  6  &  7  Vict.  c.  73 :  Held,  that  whether  the  Act 
gave  jurisdiction  to  make  such  an  order  or  not,  such  an  order  ought  not  to 
be  made. 

Executors  retained  the  son  of  one  of  them  to  act  as  their  solicitor  in  the 
administration  of  the  estate,  and  the  solicitor's  bills,  or  some  of  them,  were 
paid  by  credit  being  given  to  the  son  in  accounts  between  him  aud  his 
father:  Held,  that  this  fact  was  not  such  a  special  circumstance  as  would 
warrant  an  order  for  the  delivery  and  taxation  of  the  son's  bills  of  costs, 
upon  a  petition  presented  under  the  6  &  7  Vict.  c.  73,  ten  years  after  the 
payment,  even  if  that  interval  did  not  exclude  the  jurisdiction  to  make 
such  an  order. 

This  was  a  petition  of  appeal,  presented  by  Edward  Vines  and 
William  Hobbs,  who  carried  on  business  in  partnership,  as  solicitors 

(1)  Allen  v.  Jarcis  (1869)  L.  R  4  Ch.  616,  21  L.  T.  280. 
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at  Beading,  against  an  order  of  the  Master  of  the  Bolls,  dated  Ex  parte 
the  11th  June,  1852,  and  made  in  the  matter  of  Edward  Vines  and 
William  Hobbs,  upon  the  petition  of  the  present  respondent, 
Mrs.  Anne  Shackell.  The  order  appealed  from  directed  Edward 
Vines  the  son,  as  executor  of  Edward  Vines  the  father,  in  the 
petition  named,  and  also  in  his  own  right,  and  the  said  Edward 
Vines  and  William  Hobbs,  as  such  co-partners  as  in  the  petition 
mentioned,  on  or  before  the  30th  September  then  next,  to  deliver 
to  the  petitioner  Anne  Shackell  all  bills  of  all  such  fees  and  dis- 
bursements as  the  said  Edward  Vines,  as  such  executor  as  aforesaid, 
and  in  his  own  right,  and  the  said  Edward  *  Vines  and  William  [  *843  ] 
Hobbs,  as  such  co-partners  as  aforesaid,  claimed  to  be  due  from 
Thomas  Newell  deceased,  or  from  William  Shackell,  Edward  Vines, 
James  Pither,  and  Mary  Newell,  his  executors  in  the  petition 
named,  or  from  the  survivors  or  survivor  of  them,  from  the  year 
1811  to  the  year  1848  inclusive,  and  directed  a  reference  to  the 
taxing  Master  to  tax  and  settle  the  said  bills. 

The  circumstances  which  gave  rise  to  the  order  and  the  petition, 
and  the  arguments  upon  the  appeal,  appear  sufficiently  from  the 
judgment. 

Mr.  Bethell  and  Mr.  W.  Moiris  supported  the  appeal,  and  cited 
Maddeford  v.  Awtwick  (1),  Horlock  v.  Smith  (2). 

Mr.  FoUett  and  Mr.  J.  V.  Prior,  for  the  respondent,  [cited  Re 
Bignold  (s)  and  other  cases]. 

Mr.  Selwyn  appeared  for  another  party. 

Cur.  adv.  wit. 

The  Lord  Justice  Lord  Cranworth,  after  reading  the  order  under       Dee.  s. 
appeal,  said : 

The  circumstances  which  gave  rise  to  the  order  and  *petition  [  •***  ] 
before  us  are  shortly  as  follows :  In  the  year  1811,  Mr.  Vines,  whom 
I  will  designate  as  Mr.  Vines,  sen.,  and  who  was  the  father  of  the 
present  Mr.  Vines,  acted  as  the  solicitor  of  Mr.  Thomas  Newell,  and 
so  continued  to  act  up  to  the  year  1816,  when  Mr.  Newell  died, 
having  by  his  will  appointed  Mr.  Vines,  sen.,  William  Shackell,  a 
gentleman  named  Pither,  and  his  widow  Mary  Newell,  to  be  his 
executors  and  executrix.     They  all  proved  his  will ;  and  Mr.  Vines, 

(1)  3  My.  &  Cr.  423  (under  2  Geo.  IL  (2)  45  B.  R  125  (2  My.  &  Cr.  495). 

c.  23).  (3)  73  R  R  352  (9  Beav.  269). 
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Ex  parte      sen.,  after  the  death  of  his  client,  Mr.  Newell,  continued  to  act  as 

Shapk  Y.T1I1 

solicitor  of  his  co-executors  in  all  matters  relating  to  the  affairs 
of  the  deceased.  He  so  acted  up  to  the  year  1831,  when  he 
relinquished  business  in  favour  of  his  son,  the  present  Mr.  Vines, 
who  from  that  time  acted  as  the  solicitor  of  the  executors.  Mr. 
Pither  died  in  1836.  Mr.  Vines,  sen.,  who  was  the  chief  acting 
executor,  died  in  the  month  of  January,  1841,  and  Mrs.  Newell,  the 
testator's  widow  and  executrix,  in  the  month  of  July  following, 
whereby  Mr.  Shackell  became  the  sole  surviving  executor  of 
Thomas  Newell.  In  1842,  Mr.  Vines,  who  was  sole  executor  of  his 
father,  entered  into  a  partnership  with  William  Hobbs,  which  has 
ever  since  continued ;  and  from  the  time  of  the  formation  of  this 
partnership,  Messrs.  Vines  and  Hobbs  acted  as  solicitors  for  William 
Shackell,  as  sole  surviving  executor  of  Thomas  Newell.  Mr. 
William  Shackell  died  intestate  in  the  month  of  June,  1850,  and 
his  widow,  Anne  Shackell,  afterwards  took  out  letters  of  administra- 
tion, and  became  his  personal  representative.  On  the  2nd  of  October, 
1851,  Mrs.  Shackell  obtained  the  usual  order  of  course  at  the  Bolls, 
for  delivery  by  Mr.  Vines  of  a  bill  of  all  such  fees  and  disbursements 
as  he  claimed  to  be  due  to  him  from  her.  And  on  the  same  day 
she  obtained  a  similar  order  for  delivery  and  taxation  of  all  such 
fees  and  disbursements  as  Messrs.  Vines  and  Hobbs  claimed  to  be  due 
to  them,  and  for  taxation  thereof. 
[  845  ]  In  obedience  to  this  latter  order,  Messrs.  Vines  and  Hobbs,  on  the 

4th  November,  1851,  delivered  to  Mrs.  Shackell  four  bills  of  costs 
for  business  done  by  them  for  her  late  husband,  three  of  them  being 
for  business  done  in  various  causes  and  matters  in  and  after  the 
year  1848,  and  the  fourth  being  a  small  bill  under  19/.,  for  business 
done  principally  in  the  year  1845  in  reference  to  the  executorship 
of  Mrs.  Newell,  who  had  died  in  1841.  No  separate  bill  was 
delivered  by  Mr.  Vines  alone,  he  not  claiming  any  thing  to  be  due 
to  him  separately. 

Mrs.  Shackell  was  not  satisfied  with  the  four  bills  so  delivered.  She 
considered  that  she  was  entitled  to  have  all  the  bills  of  costs  for 
business  done  for  Mr.  Newell  in  his  lifetime,  and  for  his  executors 
subsequently  to  his  death,  delivered  and  taxed,  and  she  presented  a 
petition  to  the  Master  of  the  Rolls,  praying  for  an  order  to  that 
effect ;  and  on  the  hearing  of  that  petition  his  Honour  made  the 
order  now  appealed  from. 

It  is  clear  that  the  order,  as  drawn  up,  does  not  express  what  was 
intended   by  the  Master  of   the  Eolls.    It  merely  orders   the 
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delivery  of  all  bills  of  costs  now  claimed  by  Messrs.  Vines  and  Hobbs      Ex  parte 

Sh  APITKT  T 

to  be  due  to  them,  or  by  Mr.  Vines  to  be  due  to  him  as  executor  of 
his  father  or  in  his  own  right,  from  Thomas  Newell  deceased,  or 
from  his  executors,  with  directions  for  taxation  and  payment  of 
these  bills.  In  fact  there  are  no  such  bills,  except  the  four  bills 
delivered  under  the  order  of  the  2nd  October,  1851 ;  for  Messrs. 
Vines  and  Hobbs  contend  that  all  other  bills  have,  either  by  specific 
payment  or  by  the  duly  authorised  application  of  money  belonging 
to  Thomas  Newell  in  his  lifetime  or  forming  part  of  his  estate  after 
his  death,  been  fully  satisfied  and  discharged.  The  order,  therefore, 
as  drawn  up,  is  obviously  inoperative,  and  could  not  have  been  what 
the  petitioner,  Mrs.  *Shackell,  desired  to  obtain,  or  what  the  [  *846  J 
Master  of  the  Eolls  meant  to  direct.  The  question  is  now 
brought  before  us  by  way  of  appeal,  and  with  additional  evidence, 
beyond  that  which  was  laid  before  the  Master  of  the  Bolls;  so 
that  what  we  have  to  decide  is,  not  what  order  should  have  been 
made  at  the  Bolls,  but  what  order  we  ought  now  t9  make  on  all  the 
evidence  before  us. 

The  bills  of  which  taxation  is  sought  relate  to  several  distinct 
periods  of  time :  first,  there  are  the  bills  of  costs  which  became  due 
from  Mr.  Newell  to  Mr.  Vines,  sen. ;  secondly,  the  bills  that  became 
due  from  Mr.  Newell's  executors  to  Mr.  Vines,  sen.,  from  the  death 
of  Mr.  Newell  in  1816  up  to  the  year  1881,  when  Mr.  Vines,  sen., 
ceased  to  act  as  solicitor  ;  thirdly,  the  bills  which  became  due  from 
the  executors  to  the  present  Mr.  Vines  during  the  life  of  his  father ; 
fourthly,  the  bills  which  have  become  due  from  the  executors,  first 
to  Mr.  Vines  alone,  and  then  to  Messrs.  Vines  and  Hobbs,  from  the 
death  of  Mr.  Vines,  sen.,  other  than  the  four  bills  already  delivered. 
With  respect  to  the  two  first  sets  of  bills,  those  which  became 
due  to  Mr.  Vines,  sen.,  first  from  Mr.  Newell  himself  and  afterwards 
from  his  executors,  it  is  to  be  observed  that  the  jurisdiction  in  this 
case,  if  there  is  any  jurisdiction,  must  rest  wholly  on  the  statute  of 
the  6  &  7  Vict.  c.  78,  s.  87.  The  relief  sought  is  not  relief  asked  in 
any  cause  pending  in  the  Court,  nor  relief  asked  against  any  person 
by  reason  of  his  being  an  officer  of  the  Court ;  the  relief  is  asked 
against  the  executor  of  a  deceased  solicitor,  and  though  it  happens 
in  this  case  that  the  executor  is  himself  a  solicitor,  yet  that  is 
obviously  an  accident  which  cannot  found  any  jurisdiction  against 
him.  The  right  of  the  Court  to  interfere,  therefore,  depends  solely 
upon  the  statute.  Now  it  was  distinctly  *decided  that,  under  the  [  *847  ] 
former  statute  of  the  2  Geo.  II.  c.  28,  there  was  no  power  to  order 
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Ex  parte      taxation  against  the  executor  of  a  solicitor ;   and  in  Maddeford  v. 

hackbll.  jiugfafck  ^  j^a  Cottenham  points  out  the  difficulty,  not  to  say 
impossibility,  of  giving  this  summary  relief  against  an  executor, 
with  a  due  regard  to  the  rights  of  other  creditors.  Under  the  new 
statute,  however,  (commonly  called  Lord  Langdale's  Act,)  the  right 
is  expressly  given  against  the  executor  of  a  solicitor  as  well  as 
against  the  solicitor  himself ;  and  assuming  the  statute  to  apply  to 
the  executor  of  a  solicitor  who  had  died  before  the  passing  of  the 
Act,  what  we  have  to  decide  is,  whether  this  is  a  case  in  which  we 
ought  to  put  the  provisions  of  the  statute  into  operation.  We  think 
not.  This  is  not  a  case  in  which  anything  is  claimed  by  or  on 
behalf  of  the  representatives  of  Mr.  Vines,  sen. ;  on  the  contrary, 
it  is  admitted  by  his  executor  that  all  his  demands  were  fully 
settled  in  his  lifetime.  He  has  now  been  dead  nearly  twelve  years, 
and  has  ceased  to  act  as  solicitor  for  above  twenty  years ;  and  in 
addition  to  all  this,  there  has  been  a  decree  in  a  suit  instituted  for 
the  purpose  of  administering  the  estate  of  Mr.  Newell,  in  which  the 
executor  of  Mr.  Vines,  sen.,  has  or  might  have  been  called  on  to 
account  for  all  sums  of  money  paid  to  or  retained  by  him  out  of  the 
assets  of  Mr.  Newell  in  discharge  of  his  bills  of  costs.  Under  these 
circumstances,  in  the  absence  of  all  proof  of  imposition  or  over- 
charge, we  do  not  feel  that  we  should  be  warranted  in  ordering  the 
delivery  or  taxation  of  the  bills  of  costs  of  Mr.  Vines,  sen.,  on  the 
present  petition.  Our  only  jurisdiction  as  to  these  bills  is  that 
founded  on  the  statute,  and  no  sufficient  case  is  made  to  justify  us 
in  its  exercise. 

The  next  class  of  bills  consists  of  those  which  became  due  to  the 

[*848]  present  Mr.  Vines  from  the  year  1881  up  *to  the  death  of  his 
father  in  1841.  Mr.  Vines  objects  to  any  order  calling  on  him  to 
deliver  these  bills,  or  to  submit  to  a  taxation  of  them,  on  the 
ground  that  they  were  all  regularly  delivered  to  his  father,  the  then 
acting  executor,  and  after  such  delivery  were  from  time  to  time 
regularly  paid.  The  evidence  on  this  subject,  part  of  which  was 
not  before  the  Master  of  the  Bolls,  appears  to  us  to  establish  the 
truth  of  what  is  so  insisted  on  by  Mr.  Vines.  Mr.  John  Clacey, 
who  has  been  a  clerk  in  the  office,  first  of  Mr.  Vines  the  father, 
then  of  Mr.  Vines  the  son,  and  since  1842  of  Messrs.  Vines  and 
Hobbs,  for  a  period  altogether  of  considerably  more  than  half  a 
century,  says  that  all  the  bills  of  costs  of  Mr.  Vines  the  son,  during 
the  lifetime  of  his  father,  were  paid  by  the  father,  or  allowed  in 

(1)  3  My.  &  Cr.  423. 
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account,  and  stamped  receipts  were  given  by  him  on  each  settle-  Kz  parte 
ment;  and  in  a  farther  affidavit  made  by  the  same  gentleman, 
together  with  Mr.  Vines  and  Joseph  Vines  who  was  formerly  a 
clerk  in  the  office,  it  is  expressly  stated  that  every  such  bill,  before 
the  same  was  paid  or  allowed  in  account,  was  duly  made  out  and 
delivered  to  Mr.  Vines  the  father.  This  is  not  contradicted,  nor 
indeed  could  it  be,  for  the  bills  in  question,  or  most  of  them,  have 
been  produced  as  exhibits  with  the  receipts  annexed,  so  that  what 
we  have  to  decide  is  whether  a  case  is  made,  warranting  us  in 
ordering  the  taxation  of  bills,  thus  already  delivered  and  paid.  We 
think  no  case  has  been  made  justifying  such  an  order.  The 
statutable  authority  for  ordering  delivery  and  taxation  of  a 
solicitor's  bill  is  to  be  found  in  the  87th  sect,  of  the  6  &  7  Vict. 
c.  73,  and  the  provisions  of  that  section  seem  confined  to  the  case 
of  bills  not  already  paid ;  but  then  by  sect.  41  it  is  enacted  that 
payment  shall  not  preclude  the  Court  from  referring  a  bill  for 
taxation  if  special  circumstances  shall  seem  to  require  it,  provided 
the  application  for  such  reference  be  made  within  twelve  calendar 
months  after  payment.  *Now  here  the  application  has  not  been  [  *84»  ] 
made  until  more  than  ten  years  after  the  last  of  such  payments, 
and  no  reason  is  given  for  the  delay,  except  such  as  suggest  them- 
selves from  the  relation  in  which  the  solicitor  stood  to  the  acting 
executor.  This  is  certainly  not  enough  to  justify  us  in  acting  on 
this  petition,  upon  which  we  have  no  jurisdiction  so  far  as  relates 
to  this  class  of  bills,  except  that  derived  from  the  statute ;  for  it  is 
not  suggested  that,  during  the  period  now  in  question,  Mr.  Vines 
possessed  any  part  of  the  testator's  assets  or  became  accountable 
to  the  executors.  We  do  not  forget  that  the  expression  in  Clacey's 
affidavit  is  that  the  bills  in  the  lifetime  of  Edward  Vines  the  father 
were  all  paid  or  allowed  in  account ;  but  this  does  not  vary  the 
case.  The  bills  were  all  properly  made  out  and  delivered.  Specific 
receipts  were  given  on  each  settlement.  Under  these  circumstances, 
whether  each  bill  was  discharged  by  a  specific  payment,  or  by  a 
credit  given  to  the  son  by  the  father  in  any  accounts  subsisting 
between  them,  is  not  material :  in  either  case  there  was  payment 
of  the  definite  ascertained  amount  of  the  bill.  The  mode  of  making 
the  payment  was  mere  matter  of  arrangement  between  the  father 
and  the  son. 

The  only  remaining  bills  are  those,  first  of  Mr.  Vines  and  after- 
wards of  Messrs.  Vines  and  Hobbs,  for  the  period  subsequent  to  the 
death  of  Mr.  Vines  the  father.    There  is  no  statement  that  those 
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Ex  parte  bills  were  ever  delivered  to  the  parties  chargeable.  Clacey  indeed, 
says,  in  reference  to  some  of  them,  that  they  were  duly  made  out 
according  to  the  custom  of  Messrs.  Vines  and  Hobbs*  office ;  but 
there  is  no  evidence  that  when  so  made  out  they  were  ever 
delivered  to  Mr.  Shackell  the  surviving  executor,  so  that  he  might, 
if  he  had  been  minded  so  to  do,  have  submitted  them  to  the  con- 

[  *85o  ]  sideration  of  others.  *  Considerable  sums  of  money  were  from 
time  to  time  paid  to  Messrs.  Vines  and  Hobbs,  on  account  of  their 
bills  of  costs.  Clacey  says  that  Mr.  Vines,  after  his  father's  decease, 
received  and  paid  various  sums  on  behalf  of  the  surviving  executor. 
The  fair  inference  from  the  whole  evidence  seems  to  us  to  be,  that 
after  the  death  of  the  elder  Mr.  Vines  there  never  was  any  regular 
settlement  of  the  bills  of  costs ;  though  the  solicitors  from  time  to 
time,  with  the  assent  of  Mr.  Shackell  the  executor,  retained  money 
in  liquidation  of  their  amount.  We  do  not  forget  that  Mr.  Shackell 
is  said  to  have  sworn,  as  to  some  of  the  bills,  that  he  had  paid 
them ;  but  considering  that  there  is  no  proof  of  their  having  been 
delivered,  we  do  not  think  that  this  payment  is  shown  to  have 
been  more  than  a  retention  by  the  solicitors,  or  by  Mr.  Vines,  of 
money  for  which  he  was  bound  to  account  to  the  estate.  We  are 
therefore  of  opinion,  that  Mrs.  Shackell  is  entitled  to  have  an 
order  for  delivery  and  taxation  of  all  bills  of  costs  for  business 
done  subsequently  to  the  death  of  Mr.  Vines  the  father,  on  the 
ground  that  there  never  has  been  a  delivery  or  payment.  An 
objection  which  was  not,  but  might  perhaps  have  been  effectually 
made,  at  the  Bolls  to  the  petition  in  this  case  has  been  cured 
before  us,  by  the  appearance  upon  it  of  the  personal  representative 
of  Thomas  Newell,  and  the  submission  and  undertaking  which 
that  personal  representative  by  Mr.  Sehcyn,  his  counsel,  has  made 
and  entered  into. 

The  order,  therefore,  which  we  shall  make,  will  be  as  follows : — 
That  George  William  Newell,  the  personal  representative  of  Thomas 
Newell  deceased,  appearing  by  his  counsel,  and  he  and  the  said 
petitioner,  Anne  Shackell,  undertaking  that  they  or  one  of  them  will 
pay  to  Edward  Vines  and  William  Hobbs,  or  one  of  them,  what, 

[  *f5i  ]  *if  anything,  shall  be  found  due  to  him  or  them  respectively  upon 
the  taxation  and  accounts  hereinafter  directed,  let  the  said  Edward 
Vines  deliver  to  the  said  Anne  Shackell  his  bills  of  costs  for  all 
business  done  by  him  alone,  subsequent  to  the  death  of  his  father, 
for  or  on  account  of  the  said  William  Shackell  and  Mary  Newell, 
or  either  of  them,  or  otherwise  for  or  on  account  of   the  estate 
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of  Thomas  Newell  deceased ;  and  let  the  said  Edward  Vines  and 
William  Hobbs  in  like  manner  deliver  to  the  said  Anne  Shackell 
their  bill  of  costs  for  all  business  done  by  them,  for  or  on  account  of 
the  estate  of  the  said  William  Shackell  deceased,  or  otherwise  for  or 
on  account  of  the  estate  of  the  said  Thomas  Newell,  other  than  the 
business  comprised  in  the  four  bills  of  costs  already  delivered. 
Discharge  the  three  orders  made  by  the  Master  of  the  Bolls, 
and  let  the  four  bills  already  delivered,  and  the  bills  to  be 
delivered  under  this  order,  be  referred  to  the  taxing  Master 
for  taxation,  with  all  usual  directions,  save  that  the  costs  of 
taxation  are  to  be  reserved.  Let  the  Master  take  an  account  of  all 
sums  of  money  paid  to,  or  possessed  or  received  by  the  said  Edward 
Vines  and  William  Hobbs,  or  either  of  them,  since  the  decease  of  the 
said  Edward  Vines  the  father,  in  or  towards  the  discharge  of  the 
said  bills  or  any  of  them,  or  otherwise  from  or  on  account  of  the 
said  William  Shackell  deceased,  and  the  estate  of  the  said  Thomas 
Newell ;  and  in  taking  such  account  let  the  Master  make  to  the  said 
Edward  Vines  and  William  Hobbs  all  just  allowances ;  and  let  the 
Master  ascertain  what,  on  taking  the  said  accounts,  is  due  to 
or  from  the  said  Edward  Vines  and  William  Hobbs,  or  either  of 
them  ;  and  in  case  he  shall  find  any  balance  due  from  them  or  either 
of  them,  let  the  same  be  paid  to  the  said  Anne  Shackell  by 
the  person  or  persons  from  whom  the  same  shall  be  found  due. 
Reserve  the  question  of  the  *costs  of  taxation  and  of  the  petition 
to  the  Master  of  the  Bolls,  and  of  this  petition,  and  of  the  several 
orders  already  made,  until  after  the  taxation  shall  have  been 
made.    Liberty  to  apply. 


Ex  parte 
Shackkll. 


[  *852  ] 


LIVERPOOL    CORPORATION    v.    The    GHORLEY 
WATERWORKS. 

(2D.E&  G.  852—866.) 

1.  Persons  obtaining  from  the  Legislature  power  to  interfere  with  the 
rights  of  property  are  bound  strictly  to  adhere  to  the  powers  so  conceded 
to  them,  to  do  no  more  than  the  Legislature  has  sanctioned,  and  to  proceed 
only  in  the  mode  which  the  Legislature  has  pointed  out ;  but  (except  in  a 
proceeding  at  the  instance  of  the  Attorney -Qeneral)  any  one  seeking  the 
assistance  of  a  court  of  equity,  to  restrain  the  violation  of  such  a  contract 
with  the  Legislature,  is  bound  to  show  that  he  has  a  private  interest  in  the 
matter. 

2.  Therefore,  where  a  Waterworks  Act  empowered  a  Company  to  divert 
the  water  of  a  stream  (without  limit  as  to  quantity)  by  means  of  an  open 
channel  filled  with  loose  stones,  and  they  were  diverting  it  by  means  of  a 
culvert ;  Held,  that  another  Company  who  were  entitled  to  the  water  of 
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a  stream  into  which  the  diverted  stream  had  flowed  were  not  entitled  to  an 
injunction  to  restrain  a  violation  of  the  terms  of  the  Act  as  to  the  mode  of 
diversion. 

3.  The  dismissal  of  a  hill  does  not  prejudice  the  right  to  file  another  for 
the  same  purpose  under  a  different  state  of  circumstances. 

This    was   an   appeal   from   the    decision    of   Vice-Chancellor 

KlNDERSLEY. 

The  question  raised  in  the  suit  was  as  to  the  right  or  the  extent 
of  the  right  of  the  defendants  to  divert  and  appropriate  the  water  of 
certain  streams  arising  in  and  flowing  down  a  mountainous  district 
in  Lancashire  called  Anlezark  Moor. 

By  an  Act  of  Parliament  entitled  "  The  Chorley  Waterworks  Act 
1846  "  (which  is  a  public  Act),  the  defendants  were  made  a  body 
corporate  for  the  purpose  of  making  reservoirs,  aqueducts  and  con- 
duits and  for  laying  *down  pipes  and  executing  all  other  necessary 
and  convenient  works  for  supplying  the  town  and  neighbourhood 
of  Chorley  with  water.  In  order  to  enable  them  to  accomplish 
the  objects  for  which  they  were  thus  incorporated,  various  powers 
were  given  to  them  of  which  those  that  are  material  are  the 
following : 

By  the  19th  section  the  Company  has  power  to  enter  into  or 
upon  any  lands  waters  and  other  places  mentioned  in  the  plan 
and  book  of  reference  deposited  with  the  clerk  of  the  peace,  and 
to  dig  and  break  up  the  soil  making  satisfaction  in  manner  in  the 
Act  mentioned  to  the  persons  interested. 

By  the  28rd  section  the  Company  are  empowered  from  time 
to  time  to  divert  or  alter  the  course  of  a  brook  or  stream  in 
Anlezark  Moor  shown  and  described  in  the  plan  and  designated 
therein  "brook"  above  a  fall  marked  H  on  the  plan,  and  to 
appropriate  the  same  for  the  purposes  of  their  undertaking ;  and 
also  to  collect,  obtain,  divert  and  take  and  appropriate  to  the 
purposes  of  their  undertaking  all  water,  from  all  springs  and 
streams  and  land  or  surface  drainage,  which  would  flow  into  or 
be  intercepted  by  certain  watercourses  which  were  intended  to  be 
made  by  the  Company  and  were  to  commence  at  and  above  the 
fall  of  the  brook  at  the  point  marked  H.  They  were  to  flow  into 
or  communicate  with  an  intended  reservoir  situate  in  the  township 
of  Anlezark  near  a  farm-house  called  the  Brook  House  and  thence 
to  flow  into  and  communicate  with  another  intended  reservoir 
situate  in  the  townships  of  Chorley  and  Heath  Charnock  or  one 
of  them  after  leaving  a  sufficient  supply  of  the  water  of  such 
springs  or  streams  for  the  use  of  the  several  estates  in  which  the 
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same  should  respectively  arise  or  through  which  the  same  should 
respectively  flow  into  the  said  watercourse  or  reservoirs. 

The  32nd  section  on  the  construction  of  which  the  question 
principally  turned  was  as  follows :  "  And  be  it  enacted  that  where 
the  water  for  the  supply  of  the  inhabitants  of  the  town  and 
neighbourhood  of  Chorley  shall  be  conveyed  by  the  said  Company 
through  an  open  watercourse  such  watercourse  shall  be  filled  up 
by  the  said  Company  with  broken  stones  to  the  level  of  the  land 
on  each  side  and  always  kept  so  filled  up  by  the  said  Company  to 
the  said  level,  and  that  it  shall  be  lawful  for  the  said  Company  to 
enter  into  and  upon  the  adjoining  lands  for  the  purpose  of  repair- 
ing or  cleansing  the  said  watercourse  and  to  make  such  entry  when 
and  so  often  as  such  repair  or  cleansing  shall  be  required." 

By  the  33rd  section  it  was  enacted  That  before  the  Company 
should  be  entitled  to  supply  water  to  the  town  and  inhabitants 
of  Chorley  they  should  discharge  and  for  ever  afterwards  continue 
to  discharge  into  the  stream  immediately  below  a  reservoir  called 
on  the  plans  the  "  compensation  reservoir "  a  quantity  of  water 
after  the  rate  of  three-quarters  of  a  cubic  foot  per  second  constantly 
to  be  measured  as  therein  mentioned,  and  the  Company  were 
thereby  required  to  allow  all  surplus  or  waste  water  from  this 
reservoir  to  flow  down  the  same  stream  into  which  the  above- 
mentioned  quantity  of  water  was  to  be  discharged. 

In  the  year  next  after  that  in  which  the  Chorley  Act  passed  the 
plaintiffs  obtained  an  Act  of  Parliament  entitled  "  The  Liverpool 
Corporation  Waterworks  Act,  1847,"  enabling  them  to  supply  the 
town  of  Liverpool  and  other  neighbouring  parishes  towns  and 
places  with  water.  For  this  purpose  they  were  empowered  to 
purchase  certain  existing  works. 

And  by  section  47  of  their  Act  the  mayor,  aldermen,  *and  bur- 
gesses of  Liverpool  were  empowered  to  purchase  or  to  take  on  lease 
such  of  the  lands  streams  and  waters  delineated  on  the  plan  and 
referred  to  in  the  book  of  reference  therein  mentioned  as  should 
be  necessary  for  that  purpose  or  any  easement  privilege  power  or 
authority  in  or  over  the  same. 

By  the  52nd  section  of  the  Liverpool  Act  it  was  enacted  that 
the  Liverpool  Corporation  should  cause  to  flow  from  and  out  of 
the  reservoirs  and  other  works  by  their  Act  authorized  or  from 
the  feeders  thereof  for  the  supply  of  the  several  streams  and  places 
thereinafter  mentioned  a  quantity  of  water  after  the  rate  of  not 
less  than  7,500,000  gallons  daily  in   the  times  and  proportions 
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tion  of  water  should  be  supplied  in  manner  aforesaid  before  the  Corpo- 
The  chob-  ra^on  should  be  entitled  to  appropriate  to  the  supply  of  the  district 
ley  watbr-   included  within  the  limits  of  the  Act  any  of  the  waters  of  the 
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brooks  and  streams  which  they  were  thereinbefore  authorized  to 
take. 

The  78rd  section  recited  that  by  the  Chorley  Waterworks  Act, 
1846,  the  Chorley  Company  were  empowered  to  lay  pipes  across 
certain  lands  intended  to  be  taken  for  the  purposes  of  the  Liver- 
pool Act.  And  that  such  pipes  or  a  part  thereof  would  be  covered 
by  the  water  of  the  Anlezark  reservoir.  And  it  enacted  that 
nothing  in  the  Liverpool  Act  contained  should  be  construed  to 
prevent  the  Chorley  Company  from  laying  such  pipes  in  the 
manner  in  which  the  same  might  have  been  laid  if  the  Liverpool 
Act  had  not  been  passed. 

The  present  suit  was  instituted  on  the  81st  of  August,  1852, 
by  the  Corporation  of  Liverpool  against  the  Chorley  Waterworks 
Company,  and  the  case  made  by  the  bill  was  that  the  plaintiffs, 
[  *856  ]  under  the  powers  of  their  Act,  and  *of  a  subsequent  Act  for 
extending  its  provisions,  which  received  the  Royal  assent  on  the 
29th  of  July,  1850,  were  proceeding  to  make  and  complete  their 
works,  and,  for  that  purpose,  had  purchased  the  greater  part,  and 
were  going  on  to  purchase  the  residue  of  the  water-rights,  which, 
by  their  Acts,  they  were  enabled  to  purchase ;  including  the  water 
of  the  first  brook,  not  diverted,  and  used  by  the  defendants ;  that 
the  defendants  were  proceeding  to  execute  their  works,  not  in  the 
mode  and  within  the  limits  authorized  by  their  Act,  but  in  a  mode 
not  authorized,  and  by  a  channel,  beyond  the  limits  within  which 
they  are  bound  to  confine  their  works. 

The  grounds  of  complaint  relied  on  by  the  bill  were  three, — 
First,  that  the  defendants,  instead  of  diverting  the  water  of  the 
stream  at  point  H,  according  to  the  authority  given  them  by  the 
Act,  were  proceeding  to  carry  it  off  to  their  works  from  a  point  A, 
being  a  point  much  lower  down  the  stream ;  the  result  of  which 
would  be  that  all  the  water,  rising  in  or  flowing  into  the  stream 
between  H  and  A,  which,  if  left  to  itself,  must  have  flowed  on,  and 
so  have  contributed  to  fill  the  plaintiffs'  reservoirs,  would  be 
abstracted  from  its  natural  course  and  carried  off  to  the  defendants' 
works. 

Secondly,  the  plaintiffs  complained  that  whereas  the  authority 
given  to  the  defendants  by  their  Act  was  (as  the  plaintiffs  alleged) 
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filled  with  stones,  whereby  a  much  larger  quantity  of  water 
would  be  diverted  than  if  the  powers  of  the  Act  had  been 
strictly  followed. 

The  third  ground  of  complaint  was,  that  from  a  point  6  in  the       [  857  ] 
line  of  the  projected  tunnel  or  culvert  to  the  reservoir  the  defen- 
dants intended   to  quit  the  Parliamentary  limits  and  to  convey 
the  water  by  a  short  cut,  not  sanctioned  by  the  Act. 

It  appeared  that  the  watercourse  authorized  by  the  defendants' 
Act  must  necessarily  in  its  progress  towards  the  defendants' 
reservoir  cross  a  small  stream  the  water  of  which  it  must  intercept 
at  the  point  of  intersection.  The  stream  from  which  the  water  was 
authorized  to  be  taken  at  point  H  was  called  in  the  bill  the  first 
brook,  the  other  smaller  intercepted  stream  was  called  the  second 
brook.  The  latter  stream,  in  its  natural  course,  ran  into  the 
former,  at  a  point  much  below  H,  and  the  two  streams,  so  united, 
fell  into  the  river  Yarrow,  from  a  lower  point  of  which  river  the 
plaintiffs'  works  were  in  part  supplied. 

The  sole  object  of  the  plaintiffs'  bill  was  to  obtain  an  injunction, 
restraining  the  defendants  from  diverting  the  water  from  the  first 
brook,  at  any  point  below  point  H,  from  conveying  the  water  other- 
wise than  by  an  open  watercourse  filled  with  broken  stones  and 
from  conveying  it  by  any  channel,  open  or  covered,  without  the 
limits  authorized  by  their  Act.  There  was  however  the  usual 
prayer  for  general  relief. 

Soon  after  the  filing  of  the  bill  a  motion  was  made  before  Vice- 
Chancellor  Kindersley,  in  the  long  vacation,  for  an  injunction,  in 
the  terms  of  the  prayer  of  the  bill,  but  his  Honour  refused  the 
application,  except  as  to  the  diversion  of  the  water  at  a  point 
below  H. 

The  plaintiffs,  being  dissatisfied  with  this  limited  injunction,  gave 
a  notice  of  motion,  before  the  Lords  *  Justices,  with  a  view  of  [  *858  ] 
obtaining  an  extension  of  the  injunction  to  all  the  matters,  sought 
to  be  restrained  by  the  bill ;  but,  before  the  motion  was  heard,  it 
was  arranged  by  the  parties,  with  the  sanction  of  the  Court,  that 
they  should  make  such  additions  (if  any)  to  their  affidavits,  as  they 
might  think  fit ;  that  the  affidavits  should  be  taken  as  evidence  in 
the  cause,  and  then  that  the  cause  should  be  heard,  as  if  there  had 
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been  an  answer,  raising  the  points  suggested  by  the  defendants' 
affidavits, and  regularly  replied  to;  the  motion  and  the  cause  being 
disposed  of,  together. 

Further  affidavits  having  been  accordingly  filed,  the  case  now 
came  on  to  be  heard. 

Mr.  Betheli,  Mr.  Follett,  and  Mr.  Kinglake,  for  the  plaintiffs. 

Mr.    Lloyd,    Mr.    Osborne,    and    Mr.    Smethhurst,    for     the 
defendants. 

[The  following  (among  other)  cases  were  referred  to :  Feoffees  oj 
Heriot's  Hospital  v.  Gibson  (l),  Blakemore  v.  Glamorganshire  Canal 
Company  (2),  Lee  v.  Milner  (3).] 

The  Lord  Justice  Lord  Granworth  (after  stating  the  case  nearly  in 
the  words  of  the  foregoing  statement)  said  : 

From  this  short  reference  to  these  Acts  it  appears,  that  the 
defendants  are  authorized  to  make  waterworks  *for  the  supply  of 
the  town  and  neighbourhood  of  Chorley  with  water,  and,  for  that 
purpose,  subject  to  certain  restrictions  and  obligations,  to  divert  the 
water  of  a  particular  stream,  called  the  first  brook,  at  a  point, 
marked  H  on  the  plan  deposited  with  the  clerk  of  the  peace  for  the 
county  of  Lancaster.  And  the  plaintiffs  are,  in  like  manner, 
authorized  to  draw  off  and  appropriate  water  from  (amongst  other 
streams)  the  same  stream,  from  which  the  defendants  are  to  derive 
their  supply,  taking  it  however  at  points,  in  that  stream,  lower  than 
point  H,  at  which  the  supply  of  the  defendants  is  to  commence. 

With  respect  to  two  of  the  matters  complained  of,  viz.,  1st,  the 
diversion  of  the  water  from  a  point  in  the  stream,  called  the  first 
brook,  below  the  point  marked  H,  and  2ndly,  the  making  of  a  tunnel 
in  a  straight  line  from  point  B  to  point  F,  instead  of  keeping  within 
the  limits  of  deviation,  shown  on  the  plan,  deposited  with  the  clerk 
of  the  peace,  there  is  no  doubt  but  that  the  course,  adopted  or  con- 
templated by  the  defendants,  is  not  authorized  by  their  Act.  By 
commencing  their  works  at  the  point  A,  instead  of  point  H,  they 
were  or  would  be,  without  authority,  drawing  off,  from  its  natural 
course,  water,  of  which,  or  of  some  part  of  which,  the  plaintiffs,  under 
the  authority  of  their  Act,  have  become  or  may  become  the 
purchasers.    The  injunction  granted  by  Vice-Chancellor  Kindersley 


(1)  14  B.  R  164  (2  Dow,  301). 

(2)  36  B.  E.  289  (1  My.  &  K.  154). 


(3)  47  E.  B.  463  (2  Y.  &  C.  Ex.  Bq. 
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restrains  them  from  so  prosecuting  their  works ;  and  in  this  respect    Liverpool 
no  complaint  is  made  by  either  party  of  his  Honour's  order.     The     ^tio^" 
defendants  have,  as  we  were  told,  abandoned  all  intention  of  acting    TlfB  *• 
in  this  respect  otherwise  than  in  precise  conformity  with  the  terms   LBLW*TBR" 
of  the  Act.     The  injunction  will  not  impede  them  in  the  prosecution 
of  their  works,  as  they  are  now  in  course  of  progress.    They  have 
not  asked  to  have  it  dissolved,  and  we  see  no  *objection  therefore       [  *860  ] 
to  making  this  undisputed  prohibition  perpetual. 

But  with  respect  to  the  other  matters,  as  to  which  the  plaintiffs 
ask  for  an  injunction,  different  considerations  arise.  The  defendants 
(as  we  have  already  stated)  have  certainly  no  statutable  authority 
to  carry  the  water  by  a  tunnel  from  point  B  to  the  compensation 
reservoir  by  a  straight  line,  without  the  limits  of  deviation. 

For  the  purpose  of  the  present  argument,  we  will  assume  that, 
even  within  the  limits  of  deviation,  they  are  bound  to  convey  the 
water  by  an  open  watercourse,  and  not  by  a,  covered  channel,  i.e.  a 
tunnel  or  culvert.  Still  the  question  arises  whether  the  acts  of  the 
defendants,  departing  in  these  respects  from  the  strict  Parlia- 
mentary powers,  are  acts,  of  which  the  plaintiffs  have  any  right  to 
complain,  or  demand  the  prevention,  in  the  actual  circumstances ; 
for,  though  we  accede  to  the  general  observation,  that  persons, 
obtaining  from  the  Legislature,  by  Acts  of  Parliament,  like  those 
now  before  us,  powers  to  interfere  with  rights  of  property  for  their 
own  purposes,  (whether  of  a  local  nature  or  merely  private,)  are 
bound  strictly,  to  adhere  to  the  powers,  so  conceded  to  them — to  do 
no  more  than  the  Legislature  has  sanctioned,  and  to  proceed  only 
in  the  mode  which  the  Legislature  has  pointed  out,  yet  it  does  not 
follow,  that  any  one  of  her  Majesty's  subjects  has  a  right  to  com- 
plain whenever  Parliamentary  powers  of  this  nature  have  not  been 
strictly  followed,  or  are  intended  to  be  transgressed.  In  such  cases 
(we  of  course  except  any  proceeding  at  the  instance  of  the  Attorney- 
General)  a  plaintiff  seeking  the  assistance  of  a  court  of  equity,  by 
way  of  injunction,  is  bound  to  show,  that  he  has  an  interest  in 
preventing  the  defendants  from  doing  what  is  in  fact,  or  may  well 
be  called,  a  violation  of  their  contract  with  the  Legislature.  *He  [  *8<si  ] 
must  show,  not  only  that  the  defendants  are  committing  or  intend 
to  commit  a  wrong,  but  also  that  the  wrong,  complained  of,  does 
occasion  or  will  occasion  loss  or  damage  to  him ;  that  he  has  a 
special  or  private  interest  in  confining  the  defendants  within  the 
limits  of  their  Parliamentary  powers.  Now  in  this  respect  the 
Corporation  of  Liverpool  appear  to  us  to  have  failed.    It  is  clear 
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tioh  point  H,  divert  the  water  of  the  stream,  and  cause  it  by  a  proper 
The  Chor-  channel  fco  fl°w  in^°  ^e^r  reservoir.  The  plaintiffs  have  no  interest 
lby  Water-   whatever  in  the  lands,  through  or  over  which  the  water  may  so  be 

WORKS 

*  made  to  flow ;  and  to  them  it  must  be  a  matter  of  indifference,  of 
no  importance  in  any  sense,  whether  it  is  carried  by  a  longer  or 
shorter  line, — by  an  open  channel  or  by  a  culvert, — by  a  course 
convenient,  or  inconvenient  to  the  defendants. 

The  plaintiffs  put  their  case  as  to  this  part  of  it  thus :  They 
assume  that  taking  the  defendants*  Act  of  Parliament,  in  connection 
with  the  plan,  to  which  it  refers,  and  which  was  deposited  with  the 
clerk  of  the  peace,  the  defendants  were  bound  to  adopt  an  open 
watercourse,  as  the  method  of  conveying  the  water  of  the  brook 
from  point  H  to  the  reservoir.  If  an  open  watercourse  is  adopted, 
then,  by  a  provision  in  the  Act,  that  watercourse  must  be  filled 
with  broken  stones.  The  descent,  from  point  H  to  point  6,  a  point 
marked,  on  the  deposited  plan,  in  the  proposed  course  to  the 
reservoir,  a  few  hundred  yards  before  reaching  it,  and  there 
described  as  a  descent  of  fifteen  feet.  The  statement  in  the  bill 
is  thus 

"  That  an  open  watercourse,  such  as  that  represented  in  the 
said  plan  to  commence  at  or  above  the  point  H,  and  having  an 
[  #862  ]  uniform  declivity  and  a  total  fall  of  fifteen  *feet  between  the  points 
H  and  G,  and  filled  with  broken  stones  in  manner  prescribed  and 
directed  by  the  said  Act  of  Parliament,  would  carry  off  a  body  of 
water,  which,  with  the  other  waters  authorized  to  be  taken  by  the 
said  defendants,  would  be  amply  sufficient  for  the  constant  supply 
of  all  the  wants  of  the  town  and  the  parish  of  Chorley,  and  for  all 
the  purposes  required  by  the  Chorley  Waterworks  Act,  1846,  but 
would  not  carry  off  all  the  water  of  the  said  brooks,  and  in  particular 
would  be  unfit  for  carrying  off  the  greater  volume  of  water,  pro- 
duced by  sudden  floods  or  heavy  rains,  and  in  fact  if  the  watercourse 
were  made  as  described  by  the  said  plan,  and  as  directed  by  the 
Act,  a  large  quantity  of  water  from  the  said  brook  would  continue 
to  flow  down  the  natural  stream  of  the  said  brook  to  the  lands  and 
streams  situated  lower  down  the  said  stream." 

There  is  it  must  be  confessed  great  difficulty  in  understanding 
precisely  what  is  the  object  of  the  82nd  section  of  the  Chorley 
Waterworks  Act  here  referred  to,  or  how  it  is  to  be  interpreted. 
The  plaintiffs  say,  it  was  obviously  introduced  for  the  purpose  of 
preventing,  in  some  degree,  the  free  flow  of  the  water,  and  so  of 
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diminishing  the  quantity,  which  would  be  diverted  from  the  stream 
at  point  H.  The  defendants  say,  it  was  inserted,  in  the  Act,  for  a 
very  different  purpose,  namely,  to  secure  an  easy  passage  over  the 
watercourse,  for  the  benefit  of  the  landowners  and  their  cattle 
depasturing  on  the  land  adjoining  the  watercourse.  It  is  impossible 
to  say,  from  anything  contained  in  the  Act  itself,  what  the  object  of 
this  clause  was ;  but,  at  all  events,  it  is  certain  that  we  must  not 
construe  it  literally.  If  the  watercourse  were  to  be,  according  to 
the-  strict  language  of  the  clause,  filled  up,  whether  with  broken 
stones  or  with  any  other  material,  no  water  at  all  could  pass.  It 
would,  in  fact,  cease  to  be  a  watercourse. 

We  must  therefore  understand  the  clause  as  imposing  on  the 
defendants  the  duty,  whenever  they  might  make  an  open  water: 
course,  of  placing  in  it  a  quantity  of  broken .  stones,  of  which  from, 
the  nature  of  the  district  there  would  probably  be  a  ready  supply, 
so  as  to  make  the  broken  fragments  come  to  a  level  with  the  banks 
of  the  watercourse,  but  still  so  loosely  as  to  allow  the  water  to  flow 
through  the  channel.  To  this  extent  we  concur  with  the  plaintiffs 
in  their  construction  of  the  section  ;  but  we  do  not  agree  with 
them  in  their  conclusion,  that  a  watercourse,  so  constructed,  might 
not  enable  the  defendants  to  divert  more  than  a  small  part  of  the 
water  from  point  H.  The  power  given  to  them  by  section  23  i? 
to  divert  the  water,  that  is  all  the  water,  from  the  stream  at 
point  H;  and,  as  there  is  nothing  in  the  Act  to  limit 
them  as  to  the  size  of  the  watercourse,  by  which  they  are  to 
abstract  the  water,  either  as  to  depth  or  width,  it  is  obvious  that, 
even  assuming  them  to  be  bound  to  divert  it  by  an  open  water- 
course, they  might,  notwithstanding  section  32,  divert  all  the  water, 
just  as  they  might  by  a  tunnel  or  culvert.  If  a  square  tunnel,  whose 
sectional  surface  is  a  square  foot,  would  be  sufficient  to  carry  off  the 
whole  of  the  water,  it  might  require,  to  obtain  the  same  result  by 
means  of  a  watercourse  obstructed  by  broken  stones,  a  sectional 
surface  of  ten  or  twenty  square  feet,  but,  with  such  an  addition,  the 
same  result  would  be  obtained. 

It  therefore  seems  to  us  that,  even  if  the  plaintiffs  are  right  in 
saying  that  the  Act  gives  the  defendants  no  power  of  diverting  the 
stream  otherwise  than  by  an  open  watercourse,  filled  up,  (which  we 
must  interpret  to  mean  partially  filled  up,)  with  broken  stones,  still 
they  had  physically  as  well  as  legally  the  means  of  diverting  the 
whole  of  the  water,  flowing  at  point  II,  and  conveying  it  to  their 
reservoir, 
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Liverpool        In  such  a  state  of  things  we  see  no  ground  justifying  our  inter- 

tioh  *     ference.     It  is  by  no  means  easy  to  see  how  the  plaintiffs  have  any 

The  Chor-    ^te1"68*  *n  diminishing  the  quantity  of  water  to  be  conveyed  by  the 

letWatku-   defendants  to  their  reservoir.     Out  of  that  reservoir  the  defendants 

[  864  ]       are  b°und,  m  "*e  "^  instance,  to  cause  water  to  now  down  to  the 

streams,  from  which  the  plaintiffs'  works  are  to  be  supplied,  to  the 

extent  of  three-fourths  of  a  cubic  foot  per  second.    After  satisfying 

this,  which  is  in  the  nature  of  a  first  charge  or  incumbrance  out  of 

the  stores  of  water,  the  defendants  are  entitled  to  take  from  the 

reservoir,  without  limit,  whatever  water  may   be  wanted  for  the 

use  of  the  inhabitants  of  Chorley,  and  any  surplus,  not  wanted 

for  that  purpose,  the  defendants  are  bound  to  allow  to  flow  out  of 

the  reservoir  into  the  same  stream,  into  which  they  are  bound  to 

discharge  the  three-fourths  of  a  cubic  foot  per  second. 

Now,  upon  this  statement,  the  plaintiffs  cannot  possibly  have  an 
interest  in  diminishing  the  quantity  of  water  to  be  brought  to  the 
reservoir,  unless  on  the  assumption,  which  we  cannot  make,  that 
the  defendants,  when  their  works  shall  be  complete,  will  violate 
their  duty  to  the  plaintiffs  under  the  33rd  section,  an  assumption 
for  which  the  record  affords  no  foundation. 

The  case,  made  by  the  bill,  is  that  the  water,  which  will  be 
diverted  by  the  defendants  from  point  H,  will  be  greatly  more  than 
can  be  used  by  the  inhabitants  of  Chorley.  If  so  all  the  surplus  is 
secured  to  the  plaintiffs  by  the  defendants'  Act,  and  they  can 
experience  no  damage.  We  do  not  however  rest  on  this  ground. 
The  defendants,  according  to  our  construction  of  the  Act,  have  a 
legal  right  to  divert,  for  the  purposes  of  their  works,  and  to  carry 
to  their  compensation  reservoir,  all  the  water  of  the  stream  from 
[•865]  point  H.  Even  assuming  *with  the  plaintiffs  that  they  are 
authorized  to  do  this  only  by  an  open  watercourse  filled  up 
according  to  the  exigency  of  section  32,  still  such  a  watercourse, 
if  made  of  sufficiently  large  dimensions,  might  carry  off  all  the 
water  of  the  stream,  and  so  divert  precisely  the  same  quantity,  as 
they  are  now  proceeding  to  take  by  their  tunnel.  In  this  state  of 
circumstances,  we  do  not  think  that  any  case  has  been  made, 
entitling  the  plaintiffs  to  relief  in  this  Court,  beyond  the  continuance 
of  the  injunction  already  granted. 

As  to  the  tunnel  from  point  B  to  the  reservoir,  the  defendants 
are  certainly  going  beyond  the  limits  of  deviation,  and  so  are  doing 
what  their  Act  does  not  authorize,  and  from  point  H  to  point  B, 
where  the  proposed  course  is  within  the  permitted  limits,  they  are 
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adopting  a  culvert  or  tunnel  instead  of  an  open  watercourse, 
which  for  the  present  purpose,  but  for  the  present  purpose 
only  we  assume  not  to  be  authorized  by  the  Act.  But  neither 
of  these  unauthorized  things  is  shown  to  be  such  as  will  occasion 
substantial  loss  or  damage  to  the  plaintiffs,  and  therefore  we 
do  not  think  that,  at  their  instance,  we  should  be  justified  in 
interfering. 

The  order  and  decree  to  be  made  will  therefore  be  simply,  as  to 
so  much  of  the  bill  as  seeks  to  restrain  the  defendants  from  making 
any  channel  of  communication  with  the  first  brook  at  any  point 
lower  than  the  point  in  the  deposited  plan  marked  H,  to  make  the 
injunction  perpetual.  The  rest  of  the  bill  must  be  dismissed,  but 
without  prejudice  to  the  right  of  the  plaintiffs  to  bring  any  such 
action  or  actions  as  they  may  be  advised.  As  the  plaintiffs  have  in 
part  succeeded  and  in  part  failed  we  shall  not  give  costs  on  either 
side. 

It  is  hardly  necessary  for  us  to  say,  that  this  decree  *is  founded 
on  the  existing  state  of  things.  If,  in  the  progress  of  their  works, 
the  defendants  should  occasion  or  make  it  plain  that  they  will 
occasion  loss  or  damage  to  the  plaintiffs  this  decree  will  in  no 
respect  prejudice  the  plaintiffs  nor  prevent  them  from  filing  any 
new  bill  founded  on  any  new  or  altered  state  of  circumstances. 


The  SHREWSBURY  and   BIRMINGHAM   RAILWAY       1852. 
CO.   v.   The  STOUR  VALLEY   RAILWAY  CO.         **$j£lfl 

(2  D.  M.  &  G.  866—886.) 

A  Railway  Company,  associating,  allying,  and  connecting  itself  with 
another,  does  not  thereby  become  equitably  "  amalgamated"  with  it. 

An  agreement  to  amalgamate  as  from  a  time  past  may  possibly  in  equity 
amount  to  amalgamation ;  but  an  agreement  to  do  so  at  a  future  period 
will  not,  until  that  period  arrives. 

Pending  the  progress  of  a  bill  through  Parliament,  authorizing  the 
S.  V.  Company  to  lease  their  line  to  the  N.  W.  Company,  the  bill  was 
opposed  by  the  S.  B.  Company,  and,  upon  a  compromise,  a  clause  was 
inserted,  securing  to  the  S.  B.  Company  the  use  of  part  of  the  line  and  the 
joint  use  of  a  station,  subject  to  the  cesser  of  these  rights  in  the  event  of 
the  S.  B.  Railway  Company  being  leased  to  or  purchased  by  or  amalgamated 
with  a  fourth  Company,  viz.  the  G.  W.,  who  were  rivals  to  the  N.  W.  Com- 
pany. At  this  time  the  S.  B.  Company  was  under  no  engagements  to  the 
G.  W.  Company.  Subsequently,  however,  those  two  Companies  entered 
into  agreements,  giving  facilities  and  preference  to  each  other's  traffic,  and 
agreed  to  amalgamate  at  a  future  time,  if  the  sanction  of  Parliament  could 
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be  obtained  :  Held,  that  this  was  not  such  a  change  of  circumstances  pro- 
duced by  the  conduct  of  the  S.  B.  Company  as  to  exclude  them  from 
equitable  relief  by  injunction  for  the  enforcement  of  the  rights  of  user 
conferred  on  them  by  the  Act. 

[The  special  circumstances  upon  which  this  litigation  depended  are  not 
'sufficiently  set  out  in  the  report,  since  the  agreements  between  the  G.  W.  Com- 
pany and  the  S.  B.  Company  are  merely  stated  in  the  general  terms  above 
mentioned,  so  that  the  report  does  not  show  in  what  respect  these  agreements 
approached  or  fell  short  of  an  amalgamation  of  the  Companies.  Under  these 
circumstances,  the  possible  application  of  the  case  to  other  cases  appears  to  be 
•  scarcely  sufficient  to  justify  the  retention  of  the  report. — O.  H.  S.] 


1852. 
Dec.  16,  17. 

Knight 

Bruck, 

Lord 

Uranworth, 

L.JJ. 

Maulb,  J. 

[  886  ] 


[  *887  ] 


JONES    v.  BEACH. 

(2  D.  M.  &  G.  886—892.) 

A  surety  (who  as  such  was  indebted  together  with  his  principal  upon  a 
joint  note)  received  from  the  holder  a  letter,  stating  that  the  holder  was 
about  to  make  the  principal  a  bankrupt,  but  could  not  proceed  without 
joining  the  surety,  and  asking  whether  the  surety  would  join  the  principal 
in  a  fresh  note  payable  jointly  and  severally.  The  surety's  solicitor 
answered  that  the  surety  would  in  a  post  or  two  pay  the  amount  aud 
interest  due  on  the  joint  security :  Held,  that  the  contract  was  not  changed, 
and  that  the  surety  had,  neither  at  law  nor  in  equity,  rendered  himself 
severally  liable. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Rolls 
in  an  administration  suit,  holding  the  plaintiff  to  be  entitled  to  file 
a  claim  as  a  creditor  for  the  administration  of  the  estate  of  a 
deceased  surety,  named  Beach,  in  respect  of  a  joint  promissory  note 
.made  by  him  and  a  Mr.  Stubbs,  who  was  the  principal  debtor,  and 
was  still  living. 

Some  time  after  the  making  of  the  note,  Mr.  Jones,  the  creditor, 
wrote  to  the  surety  as  follows:  "Droitwich,  June  20, 1850.  Sir, — 
Mr.  Stubbs  is  here,  and  I  am  about  making  him  a  bankrupt,  but  I 
find  I  cannot  proceed  against  him  without  coupling  you  in  the 
affair.  I  have  no  desire  to  proceed  against  either ;  and  in  order  *to 
avoid  this,  I  ask  you  whether  you  will  join  Mr.  Stubbs  in  a  fresh 
note  for  300Z.,  payable  jointly  and  severally.  As  the  notes  in  my 
possession  are  made  payable  on  demand,  and  are  not  joint  and 
several,  you  bad  better  see  your  solicitor  hereon  immediately. 
I  shall  await  your  reply  a  post  or  two,  and  if  I  have  no  reply,  I 
.shall  at  once  proceed  against  both  of  you." 

Mr.  Beach's  solicitor  replied  as  follows,  by  letter  dated  Hereford, 
June  21st:  "Sir, — Mr.  Beach,  of  this  city,  has  brought  me  your 
letter,  and  has  instructed  me  to  inform  you  that  it  is  his  intention 
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to  pay  off  the  800J.  due  to  your  client  on  the  joint  note  of  himself       Jones 
and  Mr.  Stubbs.    I  shall  be  glad  if  you  will  let  me  know  the  amount      bbaoh, 
due  for  interest;   and  Mr.  Beach  will  be  prepared  to  remit  the 
money  in  the  course  of  a  post  or  two.    I  presume  you  have  the 
notes." 

It  was  arranged  that  the  question  of  equitable,  as  distinguished 
from  legal  liability,  should  be  argued  first,  and  that  the  question 
of  legal  liability  should  be  argued  on  the  following  day,  when 
Mr.  Justice  Maule  would  attend  to  assist  the  Court  in  a  bank- 
ruptcy case. 

*  *  *  *  * 

[After  argument  the  Lords  Justices  decided  that  there  was  no 
equitable  liability  distinct  from  legal  liability.] 

The  case  came  on  on  this  day  before  the  Lords  Justices,  assisted      -&»•  17« 
by  Mr.  Justice  Maule.  [  889  j 

Mr.  J.  H.  Palmer,  for  the  plaintiff : 

The  correspondence  between  the  creditor  and  the  surety's 
solicitor  amounted  to  a  new  contract  to  change  the  joint  liability  of 
the  surety  and  principal  into  a  joint  and  separate  liability,  in  con- 
sideration of  the  creditor  forbearing  to  take  proceedings  which  his 
letter  expressed  it  to  be  his  intention  to  take.  He  fulfilled  his 
part  of  the  contract,  and  is  entitled  to  insist  upon  it  against  the 
surety's  representatives.  The  consideration  is  sufficient;  indeed, 
the  moral  obligation  under  the  old  contract  would  have  supported 
the  new  one. 

[He  referred  to  Cocking  v.  Ward  (i).] 

(The  Lord  Justice  Knioht  Bruce  referred  to  Lee  v.  Muggeridge  (2).) 
Mr.  Willcock,  for  the  appellant : 

There  was  no  contract  on  the  part  of  the  creditor  to  forbear 
taking  proceedings.  Can  it  be  said  that  what  took  place  would 
have  been  a  defence  to  an  action  by  the  ^creditor  against  the  [  *890  ] 
principal  and  surety?  The  plaintiff  must  make  out  first  a  new 
engagement;  secondly,  a  consideration  for  it.  He  has  failed  to 
establish  either  of  these  requisites. 

[He  cited  Semple  v.  Pink  (a),  Saunders  v.  WakeJieUl  (4).] 

Mr.  J.  H.  Palmer  replied. 

(1)  68  E.  B.  831  (1  C.  B.  808).  (3)  1  Ex.  74. 

(2)  52  E.  B.  404—406  (5  Taunt.  36).  (4)  23  R  E.  409  (4  B.  &  Aid.  595). 


&60  1852.    CH.    2  D.  M.  &  G.  890—891.  [r.r. 

Jokes        Mr.  Justice  Maule: 
v. 
♦Beach.  jn  this  case  it  is  alleged  that  Mr.  Beach,  being  liable  on  certain 

joint  promissory  notes  with  Stubbs,  who  afterwards  became  bank- 
rupt, his  estate  ought  to  be  charged  in  respect  of  a  several  liability 
not  arising  out  of  the  promissory  notes.  Under  the  notes  the  estate 
of  Mr.  Beach  could  not  be  liable :  that  has  not  been  contended,  but 
the  liability  is  alleged  to  have  arisen  out  of  certain  letters. 
(His  Lordship  read  the  letters  of  the  20th  and  21st  of  June.) 
The  former  of  these  letters  contains  an  offer  to  change  the  joint 
debt  into  a  joint  and  several  debt.  But  this  offer  was  not  accepted, 
for  the  reply  to  it  contains  nothing  more  than  an  intimation  on  the 
part  of  the  solicitor  that  his  client  intended  to  make  the  payment. 
[  *89l  ]  The  question  *is,  whether  the  solicitor  intended  by  what  he  said  in 
his  letter,  to  make  any  different  contract  from  that  already  existing. 
If  the  letter  of  the  20th  amounted  to  anything,  it  was  a  proposal  of 
a  new  contract.  But  properly  understood  it  does  not,  I  think, 
amount  to  that.  If,  however,  it  was  an  offer,  the  offer  was  never 
accepted.  If  it  had  been  accepted,  there  perhaps  might  have  been 
a  new  contract.  The  solicitor's  letter  states  what  Mr.  Beach's 
intention  was,  no  doubt  with  the  view  of  inducing  the  plaintiff 
not  to  proceed  so  promptly.  It  admits  the  joint  liability,  and 
intimates  an  intention  on  the  part  of  Mr.  Beach  to  do  what  he 
might  have  been  compelled  to  do.  I  think  the  meaning  of  it  was, 
that  the  creditor  need  not  bring  a  joint  action,  since  it  was  Mr. 
Beach's  intention  to  discharge  his  liability,  he  not  wishing  to  be 
mixed  up  in  an  action  with  Stubbs.  These  letters  do  not  appear  to 
me  to  import  any  contract  at  all. 

Another  and  subsequent  letter  has  been  read  by  counsel,  which,  as 
far  as  I  gathered  its  contents,  seemed  quite  to  confirm  this  view  of 
the  case,  and  to  show  that  the  parties  did  not  consider  that  they  were 
entering  into  any  contract  to  transmute  the  joint  into  a  several 
liability.    I  think  that  the  estate  of  Mr.  Beach  is  not  chargeable. 

The  Lord  Justice  Knight  Bruce: 

I  am  of  opinion  that  neither  Mr.  Beach  nor  his  attorney  intended 
to  vary,  extend,  or  add  to  the  liability  under  which  Mr.  Beach 
originally  came.  I  agree  with  the  opinion  just  delivered,  that  there 
is  no  separate  debt. 

The  Lord  Justice  Lord  Cranworth: 

I  concur  in  every  respect  in  the  judgments  which  have  been 
given.    The  appeal  must  be  allowed. 
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OSTELL   *.  LE  PAGE.  1S52. 

(2  D.  M.  &  G.  892-897.)  DecA*. 

[A  note  of  this  appeal  will  be  found  at  the  end  of  a  report  of  an  earlier 
proceeding  in  the  case  before  Turner,  V.-C,  90  R.  R  25  (5  De  G.  &  Sm.  95). 
See  90  H.  B.  at  p.  34.] 


PIDCOCK   v.   BOULTBEE.  ^2- 

Dec.  22. 

(2  D.  M.  &  G.  898 ;   S.  C.  22  L.  J.  Ch.  611  ;  1W.R  94.)  

A  guardian  to  an  infant  defendant  of  unsound  mind,  not  so  found  by         Baucis, 
inquisition,  should  be  appointed  by  the  Court  of  Chancery,  and  not  under  lord 

the  jurisdiction  in  lunacy.  Cranwouth, 

L.JJ. 

Mr.  W.  II.  Terrell  applied,  at  the  suggestion  of  Vice-  [898] 
Chancellor  Kindersley,  before  their  Lordships,  under  their  juris- 
diction in  lunacy,  on  behalf  of  the  plaintiff,  for  the  appointment  of 
a  guardian  ad  litem  to  an  infant  defendant,  who  was  a  lunatic, 
but  not  so  found  by  inquisition.  Lord  Truro  had  in  another  suit, 
in  which  the  same  infant  was  a  party,  made  a  similar  order ;  and 
the  Vice-Chancellor,  without  giving  any  opinion  upon  the  point, 
considered  under  these  circumstances  that  the  application  had 
better  be  made  to  the  same  jurisdiction. 

Mr.  H.  F.  Bristowe  appeared  for  the  other  defendants. 

Their  Lordships  held  that  the  application  ought  not  to  be  made 
under  the  jurisdiction  in  lunacy,  but  might  be  made  to  the  Vice- 
Chancellor. 


BOWEN   v.   PRICE.  i«. 

(2  D.  M.  &  G.  899-890.)  — J 

[Under  15  &  16  Vict.  c.  86,  s.  12,  delivery  of  interrogatories  at  the  office  of 
the  defendant's  solicitor  without  personal  service  on  the  solicitor  was  sufficient ; 
but  now  see  Ord.  XXXI.  rr.  22,  23.1 


Ex  parte  BKADSHAW  (l).  ****• 

2><w.  17,22. 
(2  D.  M.  &  G.  900-901.)  

Under  the  old  law  of  husband  and  wife,  where  the  husband  of  an         b^ucr* 
executrix  had  gone  out  of  the  jurisdiction  and  could  not  be  found,  a  £oni  ' 

vesting  order  might  be  made  under  s.  22  of  the  Trustee  Act,  1850.  Cbanwokth, 

L.JJ. 

This  was  an  application  made  to  their  Lordships  by  the  decision        [  900  ] 
of  Vice-Chancellor  Kindersley,  who  felt  a  difficulty  in  applying 
(1)  See  now  the  Trustee  Act,  1893,  s.  3d. 


;862  1852.     CH.     2  D.  M.  &  G.  900—901.  [b.r. 

Ex  parte  to  the  case  the  provisions  of  the  Trustee  Act,  1850,  s.  22,  which 
enacts,  that  where  any  person  or  persons  shall  be  jointly  entitled 
with  any  person  out  of  the  jurisdiction  of  the  Court  of  Chan- 
cery, &c.  to  any  stock,  &c,  upon  any  trust,  it  shall  be  lawful 
for  the  Court  to  make  an  order  vesting  the  right  to  transfer  such 
stock,  or  to  receive  the  dividend,  &c.,  either  in  such  person  jointly 
interested,  or  in  such  person  together  with  any  others  whom  the 
Court  may  appoint. 

In  this  case  a  testator  named  William  Dennison,  by  his  will, 
dated  15  February,  1885,  bequeathed  to  William  Bradshaw  and 
<  John  Bradshaw  all  his  property,  and  appointed  J.  H.  Pearl  and 

.Elizabeth  Bradshaw  executor  and  executrix. 

Elizabeth  Bradshaw  married  in  1838  Youngman  Charles  Jolly, 
who  in  September,  1839,  sailed  for  the  West  Indies,  leaving  his 
wife,  and  had  never  since  been  heard  of. 
[  901  ]  William  Bradshaw  had   lately  attained  twenty-one,  and  now 

sought  by   a  petition  under  the  above  Act  to  have  his  share 
transferred  to  him. 

Mr.  Hetherington  supported  the  petition. 

Their  Lordships  held  the  case  to  be  within  the  22nd  section. 

The  order  was  made  by  the  Vice-Chancellor  on  the  22nd  of 
December,  some  additional  evidence  having  in  the  meantime  been 
obtained. 


WW.  DAVENPOKT  v.  STAFFOED. 

Aug:  2. 
—^  (2  D.  M.  &  G.  901—902.) 

By  admitting  assets,  the  executor  of  an  executor  renders  himself  liable 
to  the  same  decree  as  the  executor  himself,  if  living,  would  have  been  liable 
to  in  respect  of  the  personal  estate  of  the  original  testator. 

[A  note  of  this  appeal  will  be  found  at  the  oud  of  the  report  of  the  caso 
below  at  the  Rolls  Court,  92  R.  R.  1 19  (14  Beav.  328).     See  92  R.  R.  at  p.  129.] 
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UODENHAM   v.  HOSKYNS(l).  1862. 

JuHS  10. 

(2  D.  M.  &  G.  903—906;  affirming  S.  C.  21  L.  J.  Ch.  864 ;  16  Jur.  721.)  Kindersley 

A  receiver  of  an  estate,  who  had  a  private  account  at  his  bankers',  opened  V.-C. 

another  there,  under  the  name  of  the  estate,  under  such  circumstances  as  qq  Anneal, 
to  inform  the  bankers  that  the  money  which  would  be  paid  in  to  that 

account  would  belong  to  the  owner  of  the  estate.    The  receiver  drew  a  jj^J"  ?' 

cheque  on  the  estate  account  and  paid  it  into  his  private  account:  Held,  L  * 

that  the  bankers  were  liable  to  repay  the  amount  to  the  owner  of  the  Knioht 

estate.  Bbuck, 

Lord 

This    was    an    appeal   from    a    decision    of    Vice  -  Chancellor  Cramwouth, 

KlNDERSLEY. 


L.JJ. 
[9Q3] 


The  plaintiff  was  the  owner  of  an  estate  in  Herefordshire,  called 
the  Botherwas  estate.  He  employed  Mr.  Farkes  (a  defendant) 
as  his  solicitor,  and  also  as  his  receiver  and  agent  in  .respect  of 
this  estate.  Mr.  Parkes  had  an  account  with  Messrs.  Hoskyns 
(other  defendants),  who  were  bankers  at  Hereford.  Upon  his 
appointment  as  receiver,  he  opened  another  account  with  them 
.  for  the  purpose  of  placing  to  the  credit  of  it  the  sums  which  he 
might  receive  in  respect  of  the  rents  and  profits  of  the  Botherwas 
estate ;  and  what  took  place  upon  the  occasion  of  this  second 
account  being  opened  was  a  subject  of  dispute,  but  it  appeared 
that  the  account  bad  been  opened  by  a  Mr.  Ward,  who  was  a  clerk 
of  Mr.  Parkes,  and  Mr.  Ward's  evidence,  which  was  wholly 
uncontradicted,  was  to  the  following  effect. 

In  the  month  of  October,  1846,  the  witness  was  directed  by 
Mr.  Parkes  to  open  an  account  for  him  with  Messrs.  Hoskyns  &  Co.,  . 
in  the  name  of  "  The  Botherwas  Estate  Account; "  and  accordingly 
attended  at  the  Bank  on  the  26th  of  October,  1846,  and  opened 
the  said  account  by  paying  to  the  credit  of  it  7002.  He  saw  there 
the  then  manager  of  the  Bank,  to  whom  he  addressed  himself,  but 
to  the  best  of  his  recollection  one  of  the  defendants  (a  partner  in 
the  Bank)  was  also  there,  and  near  enough  to  hear  what  passed. 
The  witness  then  stated  to  the  manager,  by  Mr.  Parkes's  direction, 
that  the  account  *was  to  be  opened  under  the  title  of  "  The  [  *i»04  ] 
Botherwas  Estate  Account,"  and  that  the  cheques  which  Mr.  Parkes 
would  draw  upon  it  would  he  so  indorsed,  because  the  money 
which  would  be  paid  in  to  the  account  belonged  to  the  plaintiff, 
and  that  Mr.  Parkes  wished  it  to  be  kept  separate  from  the  other 
account  which  he  had  with  the  Bank.     The  sum  of  700J.,  which 

(1)  Pearson  v.  Sctdt  (1878)  9  Ch.  D.       Bank  [1897]  2  Ch.  243,  66  L.  J.  Ch. 
198,   38  L.  T.   747,  26  W.  H.    796;      564,  76  L.  T.  684,  45  W.  B.  616. 
Coleitian    v.    Bucks    and    Oxon     Vnwn  >••: 
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Bodbnham    the  witness  paid  in  to  the  credit  of  the  account,  consisted  of  rents 
Ho8KYirs.     arising  from  the  Rotherwas  estate,  which  had  been  just  received 
by  Mr.  Parkes,  and  belonged  to  the  plaintiff,  and  was,  to  the  best 
of  witness's  recollection,  chiefly  composed  of  country  bank  notes. 

Mr.  Parkes  had  also  been  examined  and  deposed  to  a  previous 
interview  between  himself  and  a  partner  in  the  Bank  in  June,  1846, 
in  which  he  asked  for  leave  to  overdraw  his  account  to  the  extent 
of  1,500Z.,  and  stated  it  to  be  his  intention  to  introduce  to  the 
Bank  the  Rotherwas  account,  when  he  should  become  the  plaintiff's 
I  receiver,  whereupon  the  partner  asked  what  was  the  rental  of  the 

estates ;  and,  being  informed  that  it  was  6,0002.  a  year,  said  that 
he  was  satisfied,  and  Mr.  Parkes  was  consequently  allowed  to 
overdraw. 

In  July,  1847,  Mr.  Parkes  drew  a  cheque  for  829J.  11*.  9rf.  on 
the  Rotherwas  account,  and  paid  it  into  the  Bank  to  the  credit  of 
his  own  private  account. 

Upon  the  discovery  of  this  transaction  the  present  bill  was  filed, 
stating  to  the  above  effect,  and  that  Parkes  was  insolvent,  and 
praying  that  the  transfer  or  paying  of  the  829/.  lis.  9d.  might  be 
declared  fraudulent  and  void,  and  that  the  defendants  the  bankers 
might  be  ordered  to  make  good  that  amount. 
|  ^905  ]  The  Vick-Chancellor  decreed  the  repayment  with  interest  *after 

the  rate  which  the  bankers  allowed  on  the  account. 

June  10.  [The  judgment  of  the  Vice-chancellor  is  reported  in  16  Jurist, 

commencing  on  p.  722.  In  that  report,  after  stating  the  facts  and 
after  commenting  upon  the  evidence,  with  special  reference  to  the 
circumstances  attending  the  opening  of  "  The  Rotherwas  Estate 
Account,"  his  Honour  said  (p.  728)  :] 

Li6Jur.723]  Whatever  doubt  might  exist  on  Parkes's  evidence,  here  is 
Mr.  Ward's  evidence,  showing  that  when  the  account  was  opened 
—  at  the  moment  when  the  very  first  sum  was  paid  in  to  the 
credit  of  that  account — the  bankers  were  distinctly  informed  of 
the  reason  why  it  was  kept  as  a  separate  account — why  the 
cheques  were  to  be  intitled  with  the  words  the  "  Rotherwas 
Account."  The  reason  was,  because  the  monies  which  had  been 
paid  in  to  that  account  belonged  to  Mr.  Bodenham,  the  plaintiff. 
It  appears  to  me  beyond  all  question,  therefore,  that  from  the 
very  commencement  of  that  account  the  bankers  knew  that  the 
monies  paid  in  to  that  account  were  the  monies  of  Mr.  Bodenham, 
arising  from  the  rents  and  profits  of  the  Rotherwas  estate ;  and 
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that  the  account  was  kept  by  Parkes,  not  as  an  account  of  his  own  Bodbnham 
in  relation  to  his  own  monies,  which  belonged  to  himself,  but  in  hoskyxs. 
his  character  of  agent  to  Mr.  Bodenhain's  Rotherwas  estate. 
Now,  whether  the  bankers,  in  their  own  minds,  or  even  in  their 
own  books — if  the  fact  had  been  so — treated  the  Rotherwas  account 
as  if  it  had  been  the  private  account  of  Mr.  Parkes — whether  they 
did  so  or  not,  the  question  is,  whether  they  had  a  right  to  do  so ; 
whether  they  had  a  right  to  sa}T,  knowing  from  the  outset  that 
the  money  placed  to  that  account  was  Mr.  Bodenham's  mone}T, 
and  that  any  balance  standing  to  the  credit  of  that  account  at 
any  time  was  Mr.  Bodenhain's  balance — the  question  is,  whether 
they  had  a  right  to  say  that  they  would  make  such  an  arrangement 
with  Mr.  Parkes  as  that  at  any  time  they  should  be  at  liberty  to 
appropriate  that  balance,  to  the  credit  of  that  account,  towards 
the  liquidation  of  the  balance  standing  to  the  debt  of  the  private 
account  of  Mr.  Parkes.  It  appears  to  me  that  it  is  not  a  question 
whether,  simply,  at  the  time  when  the  cheque  was  drawn  for  the 
829/.,  they  had  a  right  then  to  allow  that  cheque  to  be  placed  to 
the  credit  of  the  other  account — the  private  account  of  Parkes — 
but  whether  they  had  a  right  ever  to  make  an  arrangement  with 
Parkes  to  that  effect,  if  the  arrangement  was  made  or  intended  to 
be  made — whether  they  had  a  right  to  say  that  the  receiver  should 
so  deal  with  them  as  to  make  his  principal's  money  at  any  time 
liable  to  be  appropriated  to  discharge  the  private  debt  of  the 
receiver  to  the  bankers.  I  am  quite  satisfied,  that  upon  all 
principles  of  equity  that  could  never  be  done;  and  this  case 
illustrates  what  has  very  often  struck  me  as  a  very  remarkable 
view  of  the  principles  of  equity,  that  almost  all  the  principles 
which  are  acted  upon  by  a  court  of  equity,  in  point  of  fact,  are 
pervaded  by  a  higher  and  purer  and  more  exalted  tone  of  morality 
than  that  which  prevails  among  mankind,  even  among  the  moral 
portion  of  mankind;  and  I  wish  it  to  be  understood,  that  I  do 
not  think  there  is  to  be  imputed  to  these  gentlemen  any  design  of 
doing  that  which  in  their  minds  was  dishonest  or  improper.  I 
believe  they  had  no  such  intention ;  all  I  think  that  I  can  impute 
to  them  is,  that  they  were  not  aware  that,  according  to  the  prin- 
ciples, the  usual  principles  of  a  court  of  equity,  a  person  who 
deals  with  another,  which  other  he  knows  to  have  in  his  hands 
or  under  his  control  monies  belonging  to  a  third  person,  cannot 
deal  with  the  individual  holding  those  monies  for  his  own  private 
benefit,  when  the  effect  of  that  transaction  is,  that  that  individual 
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Bodbnham  commits  a  fraud  on  a  third  person.  That  Parkes  was  committing 
Hoskyns.  a  fraud  in  appropriating  to  his  own  purposes  the  money  of  his 
employer  is  beyond  question  ;  but  the  bankers  did  not  seem  to 
feel  or  be  aware  that  they  had  no  right,  and  that  Parkes  had  no 
right,  to  enter  into  any  agreement,  the  effect  of  which  was  to 
make  the  money  (although  Parkes  was  the  only  person  who 
could  draw  on  that  particular  account)  liable  to  any  defalcation, 
any  deficiency  that  might  exist  upon  the  private  account  of  Parkes 
with  the  bankers.  Now,  I  do  not  know  that  in  the  view  which  1 
take  of  this  case  it  is  necessary  to  consider — (His  Honour  then 
commented  on  the  evidence,  as  showing,  in  his  opinion,  that  the 
bankers  always  kept  the  three  accounts  separate,  and  that  they 
knew  that  the  monies  paid  to  the  Rotherwas  account  belonged  to 
Mr.  Bodenham.)  Now,  then,  I  am  constrained  to  arrive  at  the 
conclusion,  that  the  bankers— although  I  must  exonerate  them 
from  any  deliberate  intention  to  commit  a  robbery  or  commit  a 
fraud — that  the  bankers  were  not  only  parties  to  the  simple  fact 
of  the  transfer,  but  were  parties  to  the  fraud  in  question  in  this 
sense,  that  they  were  aware  of  the  circumstances  which  made  it  a 
fraud  in  Parkes  to  make  the  transfer  to  bis  private  account ;  and 
being  cognisant  of  that,  and  having  been  cognisant  of  it  before 
that  time,  when  the  account  was  opened,  under  the  name  of  the 
"  Rotherwas  Account  " — they,  being  cognisant  of  that  throughout, 
concur  in  a  transaction,  the  effect  of  which  is,  that,  for  their  own 
pecuniary  benefit,  an  act  is  done  by  Parkes  which  is  a  fraud  upon 
the  plaintiff.  Now,  according  to  the  plain  principles  of  a  court  of 
equity,  such  an  act  never  can  be  sustained.  A  person  cannot 
retain  the  benefit  which  he  has  derived  from  being  a  party  to 
such  an  act.  I  am,  therefore,  under  the  necessity  of  decreeing 
the  repayment  of  the  8291.  by  the  defendants  to  the  plaintiff. 
With  respect  to  the  question  of  interest,  it  appears  to  me  that  I 
cannot  give  any  higher  interest  than  the  bankers  allowed  upon  the 
account.  If  there  had  been  no  interest  allowed,  it  does  not  appear 
to  me  that  I  could  give  any  interest  at  all ;  but  considering  that 
this  was  a  transfer,  to  the  detriment  of  Mr.  Bodenham,  from  an 
account  which  was  yielding  interest,  of  a  sum  of  money  which,  if 
it  had  still  stood  there,  would  be  bearing  interest,  I  think  it  ought 
to  be  with  interest  at  the  same  rate  at  which  the  interest  was 
allowed  by  the  bankers. 

M.  &        From  this  decision  the  bankers  appealed, 

)5] 
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Mr.  Bethell  and  Mr.  O.  W.  Collins,  for  tha  plaintiff,  cited  Pannell    Bodbnham 
v.  Hurley  (i).  HoskVns. 

(The  Lord  Justice  Knight  Bruce  referred  to  Lord  Cheihcorth  v.        [  908  ] 
Edwards  (-),  Small  v.  Attwood -(3),  <S'im*   v.  Brittain  (4),  Ex  parte 
Gribble  (5),  aud  to  the  secretary  of  bankrupts'  book,  from  which  it 
appeared  that  the  last-mentioned  decision  was  affirmed  by  the  Lord 
Chancellor  on  appeal.) 

Mr.  Stuart  and  Mr.  Wright,  for  the  defendants. 

Mr.  Bethell,  in  reply. 

The  Lord  Justice  Knight  Bruce: 

We  are  both  of  opinion  that  if  this  case  is  to  rest  and  be  decided  -**?•  3. 
upon  the  present  evidence,  the  decision  of  the  Vice-Chancellor  has 
done  justice  between  the  parties.  But  if  the  defendants  should 
desire  £0  add  to  the  evidence,  we  think  that  their  application  for. 
that  purpose  should  be  acceded  to,  and,  in  the  meantime,  we  abstain 
from  giving  our  reasons,  (which  we  are  prepared  to  give,)  for  the 
decision,  which,  as  the  case  now  stands,  we  have  come  to. 

The  defendants  asked  for  the  case  to  stand  over  to  adduce  further       iKw.  s. 
evidence,  but  at  the  beginning  of  Michaelmas  Term  they  declined 
doing  so,  and  submitted  to  the  dismissal  of  the  appeal  with  costs. 


Ex  parte  SPAREOW  (6).  im. 

In  re  FOWKE,  a  Bankrupt.  -*^L29- 

(2  D.  M.  &  G.  907—913.)  Knight 

Brucb, 
A  druggist  assigned  all  the  wares,  fixtures,  shop  effects,  stock  in  trade,  Lord 

furniture,  goods,  chattels,  utensils,  implements  and  things  in,  about,  and   Cranworth, 
belonging  to  the  dwelling-house,  warehouse,   offices,  and  estate  in   his  Jm  _ ' 

occupation  hy  way  of  mortgage,  to  secure  150/.  then  advanced  to  him.  C  90*  ] 
The  deed  contained  a  proviso,  that  upon  non-payment  of  the  150/.,  or  of  the 
interest,  at  the  times  mentioned  in  the  deed,  (but  as  to  the  interest  after 
notice  given,)  the  mortgagee  might  enter  upon  the  promises,  and,  if  neces,- 
sary,  break  or  force  open  the  door  of  any  place  wherein  the  goods  should 
be,  and  might  sell  the  goods  and  pay  the  mortgage  debt,  interest,  and  costs. 
More  than  a  year  after  the  expiration  of  the  time  appointed  for  payment 
of  the  150/.  the  mortgagee  took  possession.     On  the  following  day  the 

(1)  70  R.  R.  193  (2  Coll.  241).  (4)  4  B.  &  Ad.  375. 

(2)  6  R.  R.  212  (8  Ves.  46).  (5)  3  Dea.  &  Ch.  339. 

(3)  49R.R.  115(1  Younge  (Ex.  Eq.)  (6)  Alien  v.  Bonnett  (1870)  L.  R.  5 
507).  Ch.  577,  23  L.  T.  437,  18  W.  R.  894. 
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Ex  parte  mortgagor  committed  an  act  of  bankruptcy,  and  was  a  few  days  afterwards 

Sparrow.  adjudicated  a  bankrupt. 

Semble,  that  the  mortgagee  was  not  entitled  to  retain  the  goods  unless 
it  appeared  that  the  mortgagor  had  at  the  date  of  the  mortgage  other 
property. 

This  was  a  petition  by  way  of  appeal  from  the  decision  of 
Mr.  Commissioner  Daniel,  disallowing  the  claim  of  a  mortgagee  of 
effects  of  the  bankrupt  to  be  entitled  to  the  benefit  of  his  security. 

In  the  month  of  May,  1849,  the  bankrupt  applied  to  the  petitioner, 
to  whom  be  was  not  then  indebted,  and  with  whom  in  fact  he  had 
had  no  previous  transaction,  for  a  loan  of  150Z. 

At  that  time  the  bankrupt  carried  on  business  as  a  chemist  and 
druggist  at  Wolverhampton,  where  he  had  been  established  for  a 
considerable  period ;  and,  so  far  as  the  petitioner  was  aware,  was 
not  insolvent  in  his  circumstances. 

The  loan  was  accordingly  made  on  the  security  of  an  assignment, 
dated  the  5th  of  May,  1849,  and  made  between  the  bankrupt  of  the 
one  part  and  the  petitioner  of  the  other  part,  whereby,  in  considera- 
tion of  the  sum  of  150/.  then  lent  and  advanced  by  the  petitioner, 
[  *908  ]      the  *  bankrupt  assigned  unto  the  petitioner,  his  executors,  adminis- 
trators, and  assigns,  all  and  every  the  wares,  merchandises,  fixtures, 
shop  effects,  stock  in   trade,  furniture,  goods,  chattels,  utensils, 
implements,  and  things  of  what  nature  or  kind  soever,  in,  about,  and 
belonging  to  the  dwelling-house,  warehouses,  outoffices,  and  estate 
in  the  occupation  of  the  bankrupt  in  Darlington  Street,  in  Wolver- 
hampton, as  a  chemist  and  druggist,  subject  to  a  proviso,  that  in 
case  the  bankrupt,  his  executors  or  administrators,  should  pay,  or 
cause  to  be  paid  unto  the  petitioner,  his  executors,  administrators, 
or  assigns,  the  sum  of  150/.  on  the  5th  of  November,  1849,  or  at 
such  earlier  day  or  time  as  the  petitioner,  his  executors,  adminis- 
trators, or  assigns,  should  appoint  for  the  payment  thereof,  by  a 
notice  in  writing  to  be  given  to  the  bankrupt,  his  executors  or 
administrators,  or  left  at  his  or  their  last  or  usual  place  of  abode,  at 
least  one  month  before  the  day  or  time  to  be  appointed  for  payment 
as  aforesaid ;  and  should  in  the  meantime,  until  the  re-payment  of 
the  said  sum  of  1501.  at  either  of  the  periods  aforesaid,  well  and 
truly  pay  or  cause  to  be  paid  unto  the  petitioner,  his  executors, 
administrators,  or  assigns,  interest  thereon  at  the  rate  of  5Z.  per 
cent,  per  annum,  by  equal  half-yearly  payments,  on  the  5th  day  of 
November  and  the  5th   day  of  May  in  every  year;   and  also  a 
proportionate  part  of  such  interest  for  the  fractional  period  of  a 
year,  if  any,  which   should  elapse  between  the  last  half-yearly 
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payment  and  the  expiration  of  the  notice  so  to  be  given  by  the  Kz  parte 
petitioner,  his  executors,  administrators,  or  assigns,  for  the  payment  P  BB0W# 
of  the  said  sum  of  1502.  as  aforesaid,  such  proportional  part  to  be 
paid  immediately  on  the  expiration  of  such  notice;  and  such 
several  payments  as  aforesaid  to  be  made  without  any  deduction  or 
abatement  whatsoever,  then  and  in  such  case  that  indenture,  and 
every  article,  clause,  and  thing  therein  contained,  should  cease  and 
determine.  *The  deed  also  declared  that,  after  default  should  be  [*W9] 
made  by  the  bankrupt,  his  executors  or  administrators,  in  payment 
of  the  said  sum  of  1502.  and  interest,  in  manner  aforesaid,  (and  in 
respect  of  the  said  interest  after  notice  should  have  been  given  to 
him,  his  executors  or  administrators,  or  left  for  him  or  them  at  his 
or  their  usual  place  or  places  of  abode,  requiring  the  payment  of 
such  interest,)  then  it  shall  be  lawful  for  the  petitioner,  his 
executors,  administrators,  or  assigns,  peaceably  and  quietly  to 
receive  and  take  possession  of  the  goods,  chattels,  and  premises 
thereby  assigned,  and  for  that  purpose,  if  necessary,  to  break  or 
force  open  any  outer  or  inner  door  of  the  premises  of  the  bankrupt, 
or  any  other  house,  shop,  outbuilding,  or  place  wherein  the  said 
goods,  chattels,  and  premises,  by  that  indenture  assigned,  were 
deposited  and  inclosed,  without  being  liable  to  any  indictment  for 
forcible  entry,  or  any  other  action,  suit,  or  process  of  law,  and 
afterwards  to  sell  and  dispose  of  the  same  for  such  price  or  prices 
as  could  be  reasonably  got  for  the  same ;  and  thereout,  in  the  first 
place,  to  retain  to  and  reimburse  himself  and  themselves,  the 
petitioner,  his  executors,  administrators,  or  assigns,  all  costs, 
charges,  and  expenses  which  he  or  they  might  incur  or  be  put  unto, 
in  and  about  making  such  sale  or  sales,  and  also  in  and  about  the 
receipt  or  recovery  of  the  said  sum  of  1502.  and  interest  respectively; 
and,  in  the  next  place,  to  retain  to  and  reimburse  himself  and 
themselves,  the  petitioner,  his  executors,  administrators,  and 
assigns,  the  said  sum  of  1502.  and  interest  thereon,  or  so  much 
thereof  as  might  then  remain  unpaid  and  unsatisfied ;  and,  from 
and  after  full  payment  and  satisfaction  of  such  costs,  charges,  and 
expenses  as  aforesaid,  to  render  to  and  account  for  the  surplus  (if 
any)  of  the  money  arising  from  such  sale  or  sales  as  aforesaid,  unto 
the  bankrupt,  his  executors,  administrators  or  assigns. 

On   the   1st  of  November,  1849,  the  bankrupt  repaid  to  the       C  910  ] 
petitioner  502.  on  account  of  the  principal  sum  of  1502. ;   but  no 
interest  was  at  any  time  paid  to  the  petitioner,  or  any  person  on  his 
behalf,  by  the  bankrupt,  nor  did  the  petitioner  at  any  time  give  to 
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Ex  parte  the  bankrupt  any  notice  to  pay  the  same,  in  pursuance  of  the  power 
contained  in  the  deed. 

On  the  1st  of  December,  1851,  the  appellant,  under  the  power,  took 
possession  of  the  stock  in  trade,  fixtures,  and  other  effects,  and 
continued  from  that  time  in  possession,  and  had  the  entire  control 
'thereof  until  they  were  sold. 

At  that  time  the  appellant  had  no  notice  of  any  act  of  bankruptcy 
having  been  committed  by  the  bankrupt,  nor  did  it  appear  that  any 
such  act  had  been  then  committed  by  him ;  nor  was  it  suggested 
that  there  had  been  any  previous  communication  or  intimation  to 
the  appellant  from  the  bankrupt,  or  any  collusion  or  contrivance 
between  them. 

On  the  2nd  of  December,  1851,  the  act  of  bankruptcy,  on  which  the 
adjudication  proceeded,  was  committed  by  the  bankrupt  denying 
himself  to  a  creditor.  The  petition  for  adjudication  was  filed  on 
the  3rd  of  the  same  month  of  December. 

At  the  request  of  the  official  assignee  the  appellant  abstained 
from  proceeding  to  a  sale ;  and  it  was  subsequently  agreed  between 
the  appellant  and  the  assignees  that  the  whole  of  the  property,  which 
had  been  taken  possession  of  by  the  appellant  as  above  mentioned, 
should  be  sold  by  the  assignees,  and  the  proceeds  of  the  sale  should 
be  paid  into  the  hands  of  the  official  assignee,  who  undertook  and 
f  *9li  ]  agreed  with  the  appellant  by  a  *written  undertaking  to  pay  him 
the  amount  that  was  due  to  him  at  the  time  he  took  possession, 
provided  the  deed,  under  which  he  took  possession,  should  be 
found  to  be  valid. 

The  above  state  of  facts  was  set  forth  in  the  petition,  and  not 
disputed. 

The  Commissioner  held  that  the  deed  was  fraudulent  as  against 
the  assignees,  and  the  present  petition  was  an  appeal  from  that 
decision. 

Sir  W.  P.  Wood  and  Mr.  De  Gex  in  support  of  the  appeal : 
As  the  appellant  took  possession  of  the  property  before  any  act 
of  bankruptcy  had  been  committed  the  provision  as  to  reputed 
ownership  has  no  application  to  the  case.  The  question  therefore 
entirely  depends  upon  the  validity  of  the  deed  itself.  Now  the 
deed  does  not  purport  to  be,  and  was  not,  an  assignment  of  all  the 
assignor's  property.  Even  if  it  were,  since  more  than  a  year  had 
elapsed  from  the  time  of  its  execution  to  that  of  the  petition  for 
adjudication,  it  cannot  under  this  adjudication  be  treated  as  an 
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act  of  bankruptcy,  and  unless  it  can  be  so  treated  there  is  nothing      Ex  parte 
to  invalidate  it.    Moreover,  it  is  now  well  settled  that  an  assign-       pARB0W» 
ment,  even  of  all  a  trader's  effects,  for  the  full  value  in  money    . 
actually  paid,  is  in  no  case  an  act  of  bankruptcy,  as  it  does  not 
take  away  from  the  creditors  any  part  of  the  bankrupt's  property, 
but  merely  changes  the  state  of  it  and  renders  it  more  available  . 
for  the  payment  of  debts  :  Rose  v.  Hat/cock  (l),  Baxter  v.  Pritchard  (2), 
Carr  v.  Burdiss  (3).     *     *     * 

The  Lord  Justice  Knight  Bruce  adverted  to  the  provisions  of  [912] 
the  deed  as  being  of  a  kind  which  allowed  *the  mortgagor  to  retain  [  *<U3  ] 
the  property  in  his  possession,  and  yet  permitted  the  mortgagee  at 
any  moment  to  withdraw  the  whole  of  it  from  the  general  creditors 
of  the  bankrupt,  and  to  dispose  of  it  as  he  might  think  fit.  His 
Lordship  expressed  great  doubt  as  to  the  validity  of  such  pro- 
visions, unless  the  assignor  had  substantially  other  property 
besides  that  comprised  in  the  deed,  or  was  in  solvent  circumstances 
independently  of  that  property. 

Upon  the  Court  asking  the  appellant's  counsel  whether  they 
desired  an  opportunity  of  adducing  evidence  on  this  point,  they 
requested  to  have  that  opportunity,  and  the  case  stood  over,  and 
was  ultimately  compromised. 

Mr.  Daniel  and  Mr.  Bird  appeared  for  the  assignees  (4). 


Ex  parte  JAMES  LUND  COPELAND.  i«w. 

Not.  S. 
(2  D.  M.  &  G.  914-920.)  

[Obsolete  law  of  bankruptcy  as  to  withholding  certificate  of  a  bankrupt  who 
has  lost  200/.  within  a  year  preceding  adjudication  upon  a  speculative  contract 
to  purchase  stock.] 


EX   PARTE   BAKLOW.  1852. 

Not.  5. 
(2  D.  M.  &  G.  921—926.)  


[Obsolete  procedure  in  bankruptcy  before  the  Commissioners.] 

(1)  40  R.  R.  339,  u.  (1  Ad.  &  El.  (3)  1  Cr.  M.  &  R.  443. 
50,  n.).                                                             (4)  See  Chase  v.  CfoWe, 

(2)  40  R.  R.  335  (1  Ad.  &  EL  456).        (2  Man.  &  G.  930). 
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[  *»28  ] 


Ex  parte  TURNER. 
In  ke  JOHN  CR08THWA1TE. 

(2  D.  M.  &  G.  927—936.) 

One  of  the  residuary  legatees  under  a  will  was  the  surviving  trustee  of 
it.  The  other  was  subsequently  appointed  a  new  trustee  under  a  power, 
the  trust  estate  then  consisting  of  9,000/.  due  from  the  continuing  trustee, 
and  of  shares  in  a  Company,  valued  at  6,000/.,  which  were  transferred  into 
the  names  of  the  two.  After  the  death  of  certain  cestuis  que  trustent  who 
were  entitled  for  life,  and  when  the  trust  estate  constituted  a  clear  fund 
belonging  in  moieties  to  the  two  residuary  legatees,  subject  only  to  the 
payment  of  legacies,  which  amounted  to  4,000/.,  the  continuing  trustee 
became  bankrupt,  still  owing  the  9,000/.  to  the  trust  estate  :  Held,  that  the 
new  trustee  wns  not  entitled  to  prove  for  this  amount,  and  retain  the 
dividends  till  he  should  be  paid  his  share  in  full,  but  could  only  prove  to 
the  extent  of  his  beneficial  interest  immediately  before  the  bankruptcy; 
and  that,  as  the  bankrupt  could  then  have  settled  with  him  by  paying 
3,500/.,  that  was  the  amount  proveable. 

[When  an  order  of  reversal  upon  appeal  rested  in  minutes,  and  the  counsel 
for  the  respondents  stated  that  material  considerations  had  not  been  brought 
before  the  Court,  the  Court  acceded  to  a  motion  for  rehearing,  although 
twenty-one  days  had  elapsed  (1).] 

This  was  an  appeal  on  the  part  of  the  assignees,  seeking  to 
reduce  the  amount  of  a  proof  which  the  Commissioner  had  per- 
mitted to  be  made  by  the  respondent,  John  Grosthwaite,  of 
Thornthwaite,  under  the  following  circumstances. 

Thomas  Grosthwaite,  the  uncle  of  the  bankrupt,  and  of  John 
Grosthwaite,  of  Thornthwaite,  the  respondent,  by  his  will,  dated 
the  6th  of  March,  1829,  appointed  his  wife,  together  with  Thomas 
Baffles  and  the  bankrupt,  his  executors ;  and  after  giving  some 
small  legacies  and  directing  payment  of  his  debts,  he  gave  to  them 
all  his  estate,  real  and  personal,  upon  trust  for  his  wife  for  her 
life,  and  at  her  decease,  subject  to  certain  legacies,  upon  trust  as 
to  one  moiety  to  pay  over  the  rents  and  profits  thereof  to  his 
sister-in-law  Betty  Crosthwaite,  for  her  life,  and  after  her  decease 
upon  trust  to  stand  seised  and  possessed  of  the  same  moiety,  to 
the  use  of  his  nephew  *the  respondent,  his  heirs,  executors,  and 
administrators ;  and  as  to  the  other  moiety,  upon  trust  to  pay  over 
the  rents  and  profits  to  his  brother  and  Mary  his  wife,  and  the 
survivor  of  them  for  their  lives  and  the  life  of  the  survivor,  and 
after  the  death  of  the  survivor,  then  to  stand  seised  and  possessed 
thereof,  in  trust  for  their  son  the  bankrupt,  his  heirs,  executors, 
and  administrators. 

The  testator   died  in   the  month  of  January,  1882,  and  soon 

(l)  See  note  at  end  of  the  case,  p.  376. 
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afterwards  his  will  was  duly  proved  by  the  widow  and  by  Thomas      Ex  parte 
Raffles  and  the  bankrupt. 

The  widow  died  in  May,  1847,  and  in  the  following  month  of 
November,  the  respondent  was,  pursuant  to  a  power  contained  in 
the  will,  duly  appointed  a  trustee  in  the  place  of  Thomas  Raffles. 
The  deed  under  which  he  was  so  appointed,  bore  date  the  17th 
day  of  November,  1847,  and  it  was  therein  recited  that  the  testator's 
estate  then  consisted  of  ten  shares  in  the  stock  of  the  Carron 
Company,  and  of  the  sum  of  10,521/.  18s.  8d.  cash  in  the  hands 
of  the  bankrupt,  and  of  Thomas  Raffles.  The  whole  of  this  sum 
in  fact  came  to  the  hands  of  the  bankrupt,  no  part  of  it  having 
ever  been  received  by  the  respondent.  Some  of  the  legacies  still 
remained  unpaid ;  but  it  was  assumed  in  the  argument  that  the 
life  interests  in  both  moieties  of  the  residue  had  expired,  so  that, 
subject  to  the  payment  of  the  unpaid  legacies,  the  respondent  had 
become  entitled  to  one  moiety  of  the  residue,  and  the  bankrupt  to 
the  other  moiety.  The  case  was  argued  on  the  assumption  that  all 
the  testator's  debts  had  been  long  since  paid. 

The  question,  therefore,  arose,  to  what  amount  the  respondent 
John   Crosthwaite,  of  Thornthwaite,  who  was   the  only   solvent 
trustee  of  the  testator's  property,  *ought  to  be  admitted  to  prove       [*9*9] 
against  the  bankrupt's  estate. 

The  Commissioner  admitted  a  proof  to  the  amount  of 
9,442/.  17*.  Id.  The  bankrupt  admitted  himself  to  be  chargeable 
with  sums  amounting  to  12,6682.  2*.  8d.  come  to  his  hands  on 
account  of  the  testator's  estate,  from  which,  however,  he  claimed  to 
deduct  3,225/.  5*.  Id.  for  payments  properly  made  on  account  of  the 
estate,  leaving  a  balance  of  9,442/.  17s.  Id.  still  to  be  accounted  for. 
Besides  which,  there  were  standing  in  the  joint  names  of  the  bank- 
rupt and  of  the  respondent,  the  ten  shares  in  the  Carron  Company, 
estimated  to  be  of  the  value  of  6,000/.  So  that  the  testator's  estate 
consisted  of  the  Carron  shares,  and  of  9,442/.  17*.  Id.  due  from  the 
bankrupt,  subject  to  the  payment  of  the  unpaid  legacies,  which 
amounted  to  about  4,000/.  and  a  small  sum  due  for  costs. 

Mr.  Bacon  and  Mr.  Selwyn,  in  support  of  the  appeal : 

The  trust  estate  being  now  a  clear  fund,  the  case  is  simply  one 
of  cross  demands  between  the  respondent  and  the  bankrupt.  The 
respondent  is  therefore  entitled  to  one-half  of  the  9,442/.  17s.  Id. 
due  from  the  bankrupt,  and  the  bankrupt  is  entitled  to  half  of  the 
produce  of  the  Carron  shares,  after  deducting  the  4,000/.  due  in 
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Ex  parte  respect  of  legacies,  and  the  56/.  4s.  for  costs.  The  deduction  leaves 
nearly  1,000/.  due  to  the  bankrupt  on  this  account,  and  this  must 
be  set  off  against  the  4,500/.  due  from  him  to  the  respondent.  On 
no  principle  can  the  respondent  be  allowed  to  prove  for  the 
bankrupt's  share  in  the  9,442/.  17s.  Id.  as  well  as  his  own. 

Mr.  Daniel  and  Mr.  W.  Morris,  for  the  respondent : 
I"  *930  ]  The  bankrupt's  estate  can  be  entitled  to  nothing  until  *the  trust 

fund  is  replaced  which  has  been  lost  through  his  default.  The 
co-trustee  is  the  proper  person  to  prove  for  it.  When  the  dividend 
has  been  received,  that  amount,  with  the  produce  of  the  Carron 
shares,  will  constitute,  after  payment  of  the  legacies,  the  clear  trust 
fund.  Out  of  this  the  respondent  must  be  paid  his  share  of  the 
total  clear  residue,  as  it  would  have  stood  but  for  the  bankrupt's 
default.  If  anything  is  left  after  deducting  this  amount,  it  will 
belong  to  the  bankrupt's  estate.  The  deficiency  in  the  bankrupt's 
share  will  be  that  which  he  has  himself  already  applied  to  his  own 
use,  no  part  of  which  can  fairly  be  charged  against  the  respondent. 
Suppose  the  legacies  had  amounted  to  6,000/.  instead  of  4,000/.,  the 
bankrupt  would  have  had  his  share  in  full,  and  if  the  appellants 
are  right,  the  respondents  would  receive  such  dividend  only,  if  any, 
on  his,  as  would  be  payable  from  the  bankrupt's  estate. 

(The  Lord  Justice  Lord  Cranworth  :  If  before  the  bankruptcy 
the  bankrupt  had  paid  to  the  respondent  3,351/.  19*.  5£rf.  there 
would  have  been  an  end  of  all  question  between  them.  Can  the 
proof  be  for  any  greater  amount  ?) 

[They  referred  to  Morris  v.  Lirie  (1).] 

Cur.  adv.  ridt. 

Jviy  io.      The  Lord  Justice  Lord  Cranworth  (after  stating  the  case  as  above 
set  out),  said : 

The  testator's  estate  now  consists  of  the  Carron  shares,  and  the 
9,442/.  lis.  Id.  due  from  the  bankrupt.  Out  of  these  funds  the 
[  #93i  ]  unsatisfied  legacies  must  be  provided  for,  *as  must  also  a  sum  of 
56/.  4s.  said  to  be  due  for  law  expenses,  assuming  that  sum  to  be 
really  due.  After  satisfying  these  two  claims,  the  bankrupt  and 
John  Crosthwaite,  of  Thornthwaite,  will  in  fact  be  tenants  in 
common  of  all  which  remains  in  equal  moieties.     John  Crosthwaite, 

(1)  57  R.  R.  391  (1  Y.  &  C.  C.  C.  380). 
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of  Thorn thwaite,  will  be  entitled  to  retain  whatever  may  remain  of  Ex  parte 
the  Carron  shares,  after  satisfying  the  legacies  and  law  expenses, 
towards  satisfying  his  share  of  the  residue,  and  against  that  the 
bankrupt  has  a  right  to  set  off  a  sum  equal  to  what  shall  be  sq 
retained,  and  this  will  go  in  reduction  of  the  sum  of  9,442f.  17*.  Id. 
due  from  him.  The  balance,  after  making  that  deduction,  is  a  sum 
to  which  he  and  John  Grosthwaite,  of  Thornthwaite,  are  entitled  in 
equal  moieties,  and  therefore  John  Cros thwaite,  of  Thornthwaite, 
will  be  entitled  to  prove  for  one  moiety  of  that  sum  for  his  own 
benefit.  The  result  of  this,  according  to  the  figures  given  to  us, 
will  be,  that  the  proof  stands  for  only  3,351Z.  19*.  5\d.y  as  contended 
for  by  Mr.  Bacon,  on  behalf  of  the  assignees. 

We  arrive  at  this  conclusion  on  the  assumption  that  the  sums 
with  which  the  bankrupt  is  chargeable  on  account  of  his  receipts 
are  correctly  stated  as  amounting  to  12,6682.  2s.  8d.,  and  his  pay- 
ments to  3,215/.  58.  Id.  Of  course  if  this  is  disputed,  John 
Crosthwaite,  of  Thornthwaite,  is  not  bound  by  the  bankrupt's 
admissions  and  statements  as  to  his  receipts  and  payments.  But 
whatever  may  be  their  amount,  the  principle  on  which  the  proof 
must  be  made  will  be  the  same. 

The  proof  to  the  extent  of  9,442/.  17s.  Id.  was  admitted,  on  the 
principle  that  proof  might  be  made  to  the  full  extent  of  the  assets 
for  which  the  bankrupt,  as  executor  and  trustee,  was  accountable. 
This  would  have  been  quite  right  if  the  bankrupt  had  not  himself 
been  one  of  the  parties  interested  in  the  balance  due  from  him.  But 
♦being  one  of  the  residuary  legatees,  he  or  his  estate  is  entitled,  on  [  *932  ] 
the  doctrine  of  mutual  credit,  to  set  off  against  the  sum  due  from 
him  his  share  of  whatever  is  due  to  him.  The  proof,  therefore, 
must  be  modified  accordingly. 

The  Lord  Justice  Knight  Bruce: 

In  this  case  my  conclusion  does  not,  I  believe,  differ  from  that  of 
my  learned  brother,  and  perhaps  the  process  also  is  substantially 
the  same  with  each. 

It  must,  I  think,  upon  the  evidence,  be  taken,  that,  before  and  at 
the  time  of  the  bankruptcy,  the  estate  of  the  testator  was  a  clear     .  . 

estate,  subject  only  to  the  payment  of  the  unpaid  legacies  and  the      ..." 
demand  for  costs,  so  that,  at  that  time,  the  respondent,  the  bank- 
rupt, and  the  unsatisfied  legatees,  were  the  only  persons  concerned 
or  interested  in  the  property ;  and  it  appears  to  me  that,  equitably 
and  for  every  substantial  purpose,  the  respondent  and  the  bankrupt 
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Ex  parte 
Turner, 


[  ^933  ] 


must  be  considered  to  have  been,  as  between  themselves,  at  that 
time,  tenants  in  common  in  equal  undivided  shares  of  every  portion 
of  the  testator's  property,  subject  to  an  obligation  equally  incumbent 
on  each  to  pay  the  unsatisfied  legacies,  and  the  outstanding  demand 
for  costs.  One  effect  of  the  bankruptcy  has  been  or  must  be  to 
throw  on  the  respondent  that  moiety  of  those  legacies  and  of  the 
costs  which,  as  between  them,  the  bankrupt  was  liable  to  pay.  The 
respondent,  therefore,  is  entitled  to  have  the  bankrupt's  share  of 
that  portion  of  the  property  which,  not  having  been  involved  in  the 
bankruptcy,  is  safe  from  his  general  creditors,  applied  first,  in  dis- 
charging the  moiety  incumbent  on  the  bankrupt  of  the  demand  for 
costs  and  of  the  unsatisfied  legacies,  and  next  towards  paying  the 
respondent  his  share  of  that  portion  of  the  estate  which,  as  in  the 
hands  of  the  bankrupt  at  his  failure,  was  involved  *in  the  bank- 
ruptcy. This  arrangement,  however,  leaves  the  bankrupt  still  a 
debtor  to  the  respondent  for  part  of  his  share  of  that  portion  of  the 
estate,  and  the  amount  of  the  proof  must,  I  think,  be  regulated 
accordingly. 

Thus,  according  to  my  view,  the  respondent  will  pay  the  whole 
of  the  unsatisfied  legacies,  and  the  outstanding  demand  for  costs, 
debiting  the  bankrupt  with  half,  which  half,  and  as  much  as  can  be 
of  the  respondent's  moiety  of  the  sum  in  the  bankrupt's  hands  at 
the  bankruptcy,  must  be  paid  by  means  of  the  bankrupt's  half  of 
the  Carron  property.    The  proof  to  be  for  the  deficiency. 

[It  is  not  thought  necessary  to  retain  the  part  of  the  report 
relating  to  the  motion  for  rehearing  on  the  ground  of  suppression 
of  material  facts,  the  minutes  of  the  former  judgment  on  appeal 
not  having  been  drawn  up.  See  now  Re  Snffield  (1888)  20  Q.  B.  D. 
at  p.  697 ;  Re  Crown  Bank  (1890)  44  Ch.  D.  at  p.  648 ;  Baden 
Powell  v.  Wilson,  W.  N.  [1894]  146  ;  Neale  v.  Gordon  Lennox  [1902] 
A.  C.  at  p.  478.] 
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EX   PARTE  DANKS. 
(2  D.  M.  &  G.  936—946;  S.  C.  22  L.  J.  Bk.  73.) 

A  trader  who,  under  a  trader  debtor  summons,  had  signed  an  admission 
of  a  debt,  went  to  his  creditor  with  the  amount  of  it  in  his  pocket  iii  money, 
and  told  the  creditor  that  he  had  come  for  the  purpose  of  paying  that 
amount.  The  creditor  said  it  was  of  no  use,  as  it  was  too  late,  and  that  the 
debtor  must  see  the  creditor's  attorney :  Held,  that  the  production  of  the 
money  was  dispensed  with,  and  that  there  was  a  good  tender. 

Upon  an  adjudication  of  bankruptcy  founded  on  failure  to  comply  with 
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the  82nd  section  of  the  Bankrupt  Law  Consolidation  Act(l),  the  onus  is  Ex  parte 
upon  the  petitioning  creditor  of  proving  that  there  has  been  no  payment  or  Dawks. 
tender. 

Qw*re,  in  such  a  case,  whether  the  tender  need  be  made  with  the  same 
strictness  as  would  be  required  to  support  a  plea  of  tender  in  an  action. 

In  this  case  the  appellant  having  sought  to  make  the  respondent  a 
bankrupt,  under  the  82nd  section  of  the  Bankrupt  Law  Consolidation 
Act,  the  Commissioner  pronounced  an  adjudication  of  bankruptcy 
against  him  under  that  section.  The  respondent  disputed  the 
adjudication,  and  the  Commissioner  after  hearing  both  parties  and 
witnesses  on  each  side  reversed  it,  on  the  ground  that  there  was 
neither  debt  nor  act  of  bankruptcy  to  support  it.  Against  this 
reversal  the  present  appeal  was  presented,  and  the  bankrupt,  the 
petitioning  creditors,  and  several  witnesses  on  both  sides  were 
examined  viva  voce.  The  facts  of  the  case  are  fully  stated  in  the 
judgment. 

The  Attorney-General,  Mr.  Glass e,  and  Mr.  Ve  Gex,  were  for 
the  appellant. 

Afr.  Bacon  and  Mr.  Hardy  were  for  the  respondent. 

[The  following  cases  were  referred  to:  Douglas  v,  Patrick  (2), 
Firth  v.  Purvis  (3),  Thomas  v.  Evans  (4),  Head  v.  Ooldiing  (5), 
Dickinson  v.  Shee  (6),  Qlasscott  v.  Day  (7),  Harding  v.  Davis  (8), 
Leathei-dale  v.  Sweepstone  (9),  Polglase  v.  Oliver  (lo),  Finch  v. 
Brook  (11).] 


The  Lord  Justice  Enioht  Bruce: 

•Mr.  Danks,  the  appellant,  a  timber  merchant  at  Great  Bridge 
in  Staffordshire,  had  been  after,  or  in  and  after  the  year  1849, 
employed  by  his  near  neighbour  and  familiar  acquaintance  of  many 
years,  Mr.  Farley  the  respondent,  a  publican  and  plumber  and  glazier, 
to  do  work  and  supply  materials  or  goods  for  him.  For  this, 
Mr.  Danks  had  sent  in  his  bill,  amounting  to  something  between 
96Z.  and  97/.  Mr.  Farley  considered,  or  professed  to  consider,  the 
bill  too  high,  and  disputed  part  of  it,  contending  that  the  amount 
claimed  should  be  reduced  to  the  sum  of  85/.  lis.  10d.;  so,  and 

(1)  Rep.  32  &  33  Vict.  c.  83,  s.  20.  (7)  8B.B.  828  (5  Esp.  48). 

See  now  Bankruptcy  Act,  1883,  s.  4.  (8)  31  B.  E.  654  (2  Car.  &  P.  77). 

(2)  1  B.  E.  793  (3  T.  E.  683).  (9)  33  B.  B.  678  (3  Car.  &  P.  342). 

(3)  32  B.  B.  421  (5  T.  B.  432).  (10)  37  B.  B.  623  (2  Cr.  &  J.  15). 

(4)  10  B.  B.  229  (10  East,  101).  (11)  41  B.  E.  495  (1  Bing.  N.  C, 

(5)  14  B.  B.  594  (2  M.  &  S.  86).  253). 

(6)  4  Esp.  67.    Stated  4  J  E.  B.  596. 
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Kx  parte  upon  no  greater  matter, — upon  a  matter  that,  if  they  had  not  good 
sense  enough  to  settle  it  for  themselves,  some  respectable  neighbour 
would  probably,  upon  application,  have  adjusted  for  them  in  an 
hour, — began  (as  I  collect),  the  career  of  cost,  and  heat,  and  hatred, 
of  reproach,  scandal,  and  misery,  in  which  they  are  now  engaged, 
of  which  neither  this  day  nor  this  year,  nor  perhaps  another  will, 
I  fear,  see  the  end,  and  which  seems  well  to  exemplify  an  old 
English  saying,  that  the  mother  of  mischief  is  no  bigger  than  a 
midge's  wing.  Before  August  last,  Mr.  Farley  professed  to 
[*938]  Mr.  Danks  to  be,  and  perhaps  *was  able  and  willing,  to  pay  him 
the  85/.  11*.  KM.,  if  he  would  take  that  amount  in  full  of  his  bill. 
This  Mr.  Danks  refused  to  do,  and  high  or  abusive  words  passed 
between  them,  or  at  least  from  one  to  the  other,  after  which 
Mr.  Danks,  without  suing  Mr.  Farley,  took  the  course  of  proceeding 
against  him  under  the  provisions  of  the  Bankruptcy  Act  to  which 
the  82nd  section  belongs,  by  what  is,  I  believe,  called  in  the  modern 
dialect  of  bankruptcy  a  trader-debtor-summons.  This  was  heard  at 
Birmingham  before  Mr.  Commissioner  Daniell  on  Saturday  the 
14th  of  August  last,  when  Mr.  Farley  signed  an  admission  of  the 
85Z.  11*.  KM.  being  due,  disputed  the  residue  of  the  demand,  and 
made  the  usual  deposition  of  his  belief  of  having  a  good  defence 
against  it,  but  was  not  required  to  give  a  bond  for  that  small 
amount. 

'  Afterwards,  in  the  course  of  the  evening  of  the  same  day,  that 
happened,  of  which  the  nature  and  particulars  have  been  so  much 
discussed,  and,  in  some  respects  at  least,  so  variously  represented 
'  '  '  in  this  melancholy  litigation.  For  avoiding  bankruptcy,  (which 
Mr.  Farley  seems  to  be,  and  all  along  to  have  been  desirous  to 
avoid,)  it  was  under  the  statute  necessary,  or  considered  by  all 
concerned  as  necessary,  that,  on  or  before  the  28rd,  perhaps  on  or 
before  the  21st  of  that  month,  he  should  pay  or  tender  to  Mr.  Danks 
the  admitted  85/.  11*.  10 d. ;  and  there  is,  I  think,  no  room  for 
reasonable  doubt,  that  on  that  same  14th  of  August,  Mr.  Farley 
had  provided  himself  with  the  amount,  namely  85/.  11*.  KM.  in 
gold,  silver,  and  copper  money,  and  took  from  Mr.  Harris,  the 
clerk  of  Mr.  Eeece,  the  professional  agent  of  Mr.  Farley  at 
Birmingham,  in  the  Bankruptcy  Court,  his  advice  or  instructions 
as  to  the  manner  of  tendering  it  to  Mr.  Danks.  A  paper  exists,  on 
which  were  written,  I  am  persuaded,  on  that  occasion  by  Mr.  Harris, 
[  *939  ]  the  figures  "  85/.  11*.  KM.,"  and  the  *words  "  lender  and  offer  to 
pay,"  those  being  the  expressions  of  the  statute. 
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It  was  after  this  that  Mr.  Farley,  on  the  same  day,  accompanied      Ex  parte 

Dan  kb 
by  his  friend  or  acquaintance,  Mr.  Hughes,  called  on  Mr.  Danks, 

and  saw  him  at  his  office  at  Great  Bridge.  It  is  stated  by 
Mr.  Danks,  as  well  as  by  the  other  two,  that  they  were  that  evening 
with  him  in  his  office  there.  And  the  whole  of  the  present  question 
between  the  litigants  has  been  treated  by  them  as  turning  on  what  • 
took  place  in  the  office  during  that  interview,  which  lasted,  if  more 
than  two,  but  a  very  few  minutes.  Upon  the  hypothesis  that 
Mr.  Farley  and  Mr.  Hughes  speak  the  truth,  Mr.  Farley  then  paid 
to  Mr.  Danks  the  85/.  11*.  10tf.;  so  that,  if  not  the  whole  of  the- 
debt,  all  of  it  except  a  sum  not  exceeding  eleven  or  twelve  pounds 
was  then  discharged ;  while,  upon  the  hypothesis  that  Mr.  Danks 
speaks  the  truth,  nothing  was  paid  to  him,  and  Farley  continued, 
and  yet  is,  indebted  to  him,  if  not  in  the  whole  sum  claimed,  at 
least  in  85/.  11*.  10d.,  the  admitted  part  of  it.  This  particular 
question  the  Commissioner,  I  believe,  by  the  order  under  appeal,  '.  . 
decided  or  intended  to  decide  in  Mr.  Farley's  favour;  and  if  it  is 
incumbent  on  us  in  the  performance  of  our  duty  to  decide  it  either 
for  or  against  him,  we  must  not  shrink  from  doing  so. 

There  is,  however,  a  possible  view  of  the  case  which  may  exempt 
us  from  the  obligation.  Was  the  money,  I  mean. of  course  the 
85/.  11a.  10<?.,  tendered  to  Mr.  Danks  in  his  office  on  the  evening 
of  the  14th  of  August  by  Mr.  Farley?  If  that  really  took  place, 
then,  whether  Mr.  Danks  received  or  refused  the  money,  there 
certainly  was  no  act  of  bankruptcy,  and  the  reversal  of  the  adjudica- 
tion mast  clearly  stand;  for  my  learned  brother  and  myself 
continue  to  dissent  entirely  from  *the  argument,  that  upon  the  [  *940  ] 
true  construction  of  the  statute  Mr.  Farley  could  not  avoid  an  act 
of  bankruptcy  by  paying  or  tendering  the  85/.  11*.  lOrf.  to 
Mr.  Danks  before  the  15th  of  August.  Now  this  point  must  be 
approached  and  considered,  not  only  with  great  attention  and 
caution,  but  without  failing  for  a  moment  to  recollect,  first,  that, 
while  upon  the  disputed  fact  of  payment  (as  to  which  either 
Mr.  Danks  is  grossly  perjured,  or  Mr.  Farley  and  Mr.  Hughes  are 
so)  the  mind  reserves  itself  or  is  uncertain,  it  must  of  course  deem 
the  question  of  the  honesty  or  dishonesty  of  Mr.  Farley  and 
Mr.  Hughes  to  be,  in  that  respect  at  least,  open ;  next,  that  where* 
a  litigant  makes  a  deposition,  statement,  or  representation  bearing 
upon  the  matter  in  contest,  it  may  be  and  frequently  is  reasonable, 
it  may  be  and  often  is  judicially  right,  to  believe  and  act  upon  a 
part,  while  not  believing  and  not  acting  upon  another  part,  of  the 
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Ex  parte      deposition,  statement,  or  representation  ;  further,  that  persons  who 
Dank  p 

have  conducted  themselves  disgracefully,  basely,  and  criminally  are 

not  necessarily  unavailable  witnesses,  but  are  sometimes  believed 

in  support  of  a  case  which,  without  their  testimony,  would  fail; 

and   further,  that  when,  of  two  men  who,  equally  interested  or 

equally  disinterested,  are  also  of  equal  capacity  and  equal  powers 

of  observation  and  memory,  one  asserts  and   the  other  denies  a 

particular  occurrence  to  have  taken  place  in  the  presence  of  both, 

the  probability  or  improbability  of  the  occurrence,  independently  of 

the  assertion  and  denial,  is  not  to  be  disregarded. 

After  adverting  to  the  evidence,  his  Lordship  said : 

I    am    convinced    morally,   and    satisfied    judicially,   that    the 

respondent,  when,  in  the  evening  of  the  14th  of  August,  he  was 

with  Mr.  Danks  in  Mr.  Danks's  office,  had  brought  thither,  and 

had  actually  there  in  the  room,  85/.  11*.  lOd.  in  gold,  silver,  and 

[  *94i  ]       copper  money.     Next,  for  *what  purpose  had  Mr.  Farley  brought 

the  money  thither  ?    The  same  evidence  and  considerations  which 

have  convinced  and  satisfied  me  that  he  had  the  money  with  him 

there,  convince  and  satisfy  me  also  that  he  had  brought  it  thither 

for  the  purpose  of  tendering  it  to  Mr.  Danks,  and,  if  he  would 

accept  it,  paying  it  to  him  in  discharge  of  that  portion  of  his  demand 

which,  at  the  Bankruptcy  Court  at  Birmingham,  in  the  early  part  of 

that  day,  had  been  admitted  by  Mr.  Farley  to  be  due  to  Mr.  Danks. 

Then  comes   the  question,  whether  Mr.  Farley,  when  in  the 

office,  either  produced  and  showed  the  money  to  Mr.  Danks,  or, 

after  addressing  him  on  the  subject,  shook  the  money  or  part  of  it 

in  a  bag  or  pocket,  so  that  Mr.  Danks  heard  money  (to  use  a  phrase 

used  in  the  evidence)  "jingle."     That,  if  both  these  things  were 

not,  one  or  the  other  of  them  was  done,  is,  to  my  mind,  perfectly 

clear.     This  last  question  may  or  may  not  be  essential  or  material ; 

but  that  to  which  I  now  come  seems  certainly  so, — the  question, 

namely,  whether  Mr.  Farley  did  in  the  office  state  to  Mr.  Danks, 

distinctly  and  so  as  to  be  heard  and  understood  by  him,  thus,  in 

effect  and  substance: — That  Mr.  Farley  had  brought  with  him, 

and  then  had  there,  851.  lis.  lOd.  for  the  purpose  of  paying  to 

Mr.  Danks,  and  offered  then  and  there  to  pay  him  that  sum,  being 

the  amount  admitted  to  be  due  to  him  from  Mr.  Farley.      The 

question  is  not,  I  say,  whether  these  very  words  were  used,  but 

whether  Mr.  Farley  expressed  himself  in  that  sense,  and  so  as  to 

be  understood  in  that  sense  by  Mr.  Danks ;  and  it  is  my  opinion 

morally,  as  well  as  my  conclusion  judicially,  upon  all  the  materials 
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before  the  Court,  that  this  question  ought  to  be  answered  in  the      Kx  parte 
affirmative. 

(His  Lordship  then  adverted  to  the  portions  of  the  evidence 
bearing  upon  this  point.) 

Assuming  my  views,  so  far  as  I  have  staled  them,  to  be  correct,  [  942  ] 
I  come  next  to  the  question,  whether  what  I  have  represented 
myself  as  considering  to  have  taken  place  in  the  office  on  the 
14th  of  August  amounted  to  a  legal  and  sufficient  tender  of  the 
851.  11*.  lCd.  by  Mr.  Farley  to  Mr.  Danks ;  and  I  am  of  opinion 
that  it  did,  which  I  say  without  declaring  or  intimating  an  opinion 
whether  the  money  was  in  fact  produced  so  as  to  be  actually  seen 
by  him  ;  for,  if  he  did  not  see  it,  but  desired  to  see  it, — if  he  knew 
not,  but  doubted  whether  his  debtor  had  the  money  ready  then  and 
there,  Mr.  Danks  might  have  asked  to  see  it,  might  have  so 
expressed  himself  or  acted  as  to  render  the  actual  exhibition  of  the 
naked  money  incumbent  on  Mr.  Farley.  But  from  the  evidence  it 
is,  I  think,  clearly  to  be  inferred  that  if  it  was  not  exhibited  in  an 
uncovered  state,  Mr.  Danks  so  expressed  himself  and  so  acted  as  to 
render  that  unnecessary  and  to  dispense  with  it. 

He  does  not  appear  to  have  taken  any  objection  to  the  invisibility 
of  the  money,  if  it  was  invisible.  He  says  in  effect  that  he  told 
Mr.  Farley  that  he  would  not  receive  it,  for  that  is  the  substance  of 
what  Mr.  Danks  has  stated  to  the  Court.  Whether  he  did  or  did  not 
refer  Mr.  Farley  to  his  attorney  is,  I  conceive,  upon  this  point  of 
tender,  not  at  all  material. 

To  this  conclusion,  namely,  that  there  was  a  legal  and  sufficient 
tender  of  the  85/.  11*.  lOrf.  so  as  to  support  even  a  plea  of  tender,  I 
have  come,  after  an  examination  before  and  upon  Saturday  last,  of 
nil  the  authorities  mentioned  during  the  argument  on  that  day  as 
well  as  some  others.  But  I  wish  to  add,  that  I  am  not  quite  satis- 
fied that,  according  to  the  true  meaning  of  the  Bankrupt  Law 
Consolidation  Act  the  same  formality  and  strictness  are  necessary 
to  avoid  committing  an  act  *of  bankruptcy  under  the  82nd  section,  [  *9*3  ] 
as  are  necessary  to  support  a  plea  of  tender.  I  can  conceive  the 
possibility,  nay  likelihood,  of  oppression  and  injustice  arising  from 
so  holding,  which  I  say,  not  certainly  the  less  though  not  the  more 
readily,  from  what  Lord  Tenterdbn,  in  one  of  the  cases  cited, 
appears  to  have  said,  as  to  the  difficulty  of  supporting  a  plea  of 
tender. 

Nor  is  it  clear  to  me  that  it  would  be  the  duty  of  this  jurisdiction 
to  allow  a  man  to  be  declared  a  bankrupt  under  the  82nd  sftction, 
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Ex  parte  in  circumstances  such  as  those  which  I  believe  to  exist  here,  even 
•  ANKS"  if  rigorously  in  point  of  strict  law  there  was  an  act  of  bankruptcy 
committed,  which,  as  I  have  said,  I  do  not  think. 

These  views  of  the  case,  or  of  a  portion  of  the  case,  render  it 
allowable  for  me  to  abstain,  as  I  do,  from  expressing  or  intimating 
an  opinion  whether  Mr.  Danks  received  or  did  not  receive  the 
money  alleged  to  have  been  paid  to  him. 

I  need  scarcely  add,  that  in  all  that  I  have  been  saying  I  have 
assumed,  in  the  appellant's  favour,  that  there  must  have  been, 
under  the  82nd  section  of  the  Bankruptcy  Act,  an  act  of  bank- 
ruptcy committed  by  Mr.  Farley,  if  he  neither  paid  nor  in  any 
sense  tendered  or  offered  to  pay  the  851.  lis.  lOd.  to  Mr.  Danks. 

That,  however,  I  wish  to  be  understood  as  having  assumed  merely 
for  the  purpose  of  the  argument.  I  am  not  at  present  satisfied 
that,  on  the  hypothesis  of  fact  just  supposed,  there  was,  upon  the 
true  construction  of  the  statute,  an  act  of  bankruptcy,  seeing  what 
had  taken  place  at  the  Bankruptcy  Court  of  Birmingham  on  the 
|  *dii]  14th  of  August  (1).  As  to  this,  however,  I  give  no  opinion,  ♦con- 
tinuing to  think,  that,  had  it  been  necessary  to  decide  the  point,  it 
would  have  been  right  to  endeavour  to  have  it  argued  and  decided 
in  the  presence  of  the  Lord  Chancellor. 

However  the  law  in  that  particular  respect  may  be,  I  am  of 
opinion  that  the  Commissioner's  reversal  of  the  adjudication  of 
bankruptcy  in  this  case  ought  not  to  be  disturbed,  and  that  the 
petition  of  appeal  must  consequently  be  dismissed;  but  that  the 
respondent's  costs  should  be  reserved  until  after  judgment,  whether 
by  discontinuance,  or  of  nonsuit,  or  otherwise  for  or  against  him  in 
the  pending  action,  or  further  order,  with  liberty  to  apply. 

The  Lord  Justice  Lord  Cranworth: 

.  I  entirely  concur  in  what  my  learned  brother  has  said,  except  (he 
will  allow  me  to  say)  that  I  doubt  whether  the  tender,  in  order  to 
prevent  an  act  of  bankruptcy,  must  not  be  a  strict  legal  tender.  I 
do  not  think  that  question  arises,  but  I  wish  to  guard  myself 
against  assenting  to  that  proposition.  And  I  understand  that  my 
learned  brother  merely  doubts.  As  at  present  advised,  I  think 
there  must  be  either  actual  payment  or  actual  tender,  so  that  if 
an  action  were  brought,  there  might  be  pleaded  either  tender  or 

(1)  It  was  subsequently  decided  in      bankruptcy:    see    Ohlfithl    v.     A*/r/, 
the  Court  of  Exchequer  Chamber  that      8  Ex.  578). 
there  would  not  have  been  an  act  of 


vot.  xcv.]        1852.    CH.    2  D.  M.  &  G.  944—946. 

payment,  just  in  the  same  way  as  if  there  had  been  no  proceeding      Ex  parte 
in  bankruptcy.  Dakks- 

But  I  am  of  opinion  that  in  order  to  make  out  an  act  of  bank- 
ruptcy, the  onus  is  on  Mr.  Danks  to  prove  that  there  was  no  tender 
and  no  payment.  There  is  no  act  of  bankruptcy  arising  from  the 
admission  of  the  debt,  if  the  debtor  afterwards  pays  it,  but  if  he 
does  not  afterwards  pay  or  tender  it,  the  admission  constitutes  an 
act  of  bankruptcy.  In  order  to  prove  that  an  act  of  bankruptcy 
has  been  committed,  the  person  who  is  to  establish  this  must  prove 
positively  that  the  debtor  signed  the  admission,  *and  negatively  [*9J5] 
that  he  did  not  pay,  and  did  not  tender.  The  question,  therefore, 
before  us  is,  has  Mr.  Danks  satisfied  us  that  Mr.  Farley  did  not 
tender  or  did  not  pay  this  debt?  Now,  I  feel  a  relief,  like  my 
learned  brother,  in  not  finding  it  our  duty  to  decide  who  is  the 
criminal  in  this  case.  Putting  the  matter  in  the  most  favourable 
view  for  Mr.  Danks,  not  only  do  I  think  that  he  has  not  proved  that 
there  was  no  tender,  but  I  think  upon  no  possible  supposition  can 
we  come  to  the  conclusion  otherwise  than  [that]  there  was  a  tender. 

Now,  in  order  to  make  a  tender,  I  assume  that  the  person  plead- 
ing the  tender  must  either  have  actually  produced  the  money,  or 
have  been  ready  and  able  to  produce  it,  and  only  be  prevented  from 
producing  it  by  the  other  party  dispensing  with  his  so  doing.  And 
in  my  opinion,  for  the  reasons  which  have  been  very  fully  pointed 
out  by  my  learned  brother,  it  is  clear  to  demonstration  that  Mr.  Farley 
had  the  money,  the  exact  sum ;  that  he  had  it  there  for  the  purpose 
of  tendering  it ;  that  he  came  instructed  by  his  solicitor  as  to  the 
mode  in  which  he  was  to  make  that  tender,  and  that  he  did  make 
that  tender;  make  the  offer  to  produce  it,  even  supposing  the 
money  was  never  out  of  his  pocket. 

It  appears  to  me  conclusively  established,  that  Mr.  Farley,  coming  • 
with  the  money  in  his  pocket  for  the  purpose  of  tendering  it,  did 
Bay,  in  effect,  to  Mr.  Danks,  "  I  have  the  money  here,  851. 11*.  lOrf. ; 
here  it  is.  I  tender  and  offer  to  pay  you."  Mr.  Farley,  as  we  know, 
Bays  not  only  that  he  did  that,  but  that  he  produced  it,  and  goes  on 
to  say  that  it  was  accepted  and  taken.  Suppose  he  did  not  produce 
it,  I  thinli  Mr.  Danks's  evidence  amounts  to  a  clear  dispensa- 
tion with  the  production,  because  what  he  says  is  this,  "  You  are 
wasting  your  time,  Sir.  I  will  have  nothing  to  do  with  it ;  you  have 
come  *too  late  ;  you  must  go  to  Mr.  Motteram."  It  appears  to  me  [  *916  ] 
that  that  is,  on  all  the  authorities,  both  in  point  of  precedent  and  in 
point  of  good  sense,  a  dispensation  with  any  further  proceedings 
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towards  a  tender.  Mr.  Farley  had  the  money,  offered  to  pay  it, 
was  ready  to  produce  it,  and,  according  to  his  own  statement,  did 
produce  it ;  and,  according  to  the  statement  of  the  creditor,  did  not 
produce  it  only  because  his  creditor  told  him,  "  It  is  of  no  use ; 
you  are  wasting  your  time ;  go  away ;  I  will  not  receive  it ;  go 
to  my  solicitor."  Therefore,  it  appears  to  me  that  Mr.  Danks  not 
only  has  not  proved  an  admission,  and  that  there  was  no  tender,  but 
it  is  distinct  upon  the  evidence  that  though  there  was  an  admission, 
there  was  a  subsequent  tender. 


1852, 
Nov.  23. 


EX   PARTE    EYRK. 

In  rk  CHARLES  BELTON. 

(2  D.  M.  &  G.  946—953.) 

[Procedure  and  practice  under  the  old  law  of  bankruptcy.  Service  on  bank- 
rupt of  petition  of  appeal  from  Commissioner's  allowance  of  certificate.] 


1852. 
Deo.l. 


Ex  pakte  EVANS. 

(2  D.  M.  &  G.  948—953.) 

[Proof  under  the  old  law  of  bankruptcy  under  a  covenant  to  pay  money  at  a 
future  date.] 


1852. 
Dec.  7f  17. 

Knight 

Buuok, 

Lord 

CiUNWOttTH, 

L.JJ. 
Maule,  J. 

[  953  ] 


[    **] 


Ex  parte  BROADHURST. 

(2  D.  M.  &  G.  953—960.) 

The  father  of  a  continuing  partner  covenanted  with  an  incoming  partner 
that  the  debts  of  the  old  firm  did  not  exceed  a  certain  sum,  and  that  if  they 
did,  he  would  on  demand  pay  the  new  firm  or  the  creditors  of  the  old  firm 
the  amount  of  the  excess.  The  debts  exceeded  the  stipulated  amount: 
Held,  that  the  excess  did  not  constitute  a  good  petitioning  creditor's  debt 
against  the  father,  or  more  than  a  claim  for  unliquidated  damages. 

This  was  an  appeal  from  the  decision  of  the  Commissioner, 
refusing  to  annul  an  adjudication.  The  ground  on  which  the 
validity  of  the  adjudication  was  disputed  was,  that  there  was  no 
sufficient  petitioning  creditor's  debt. 

In  March,  1852,  Josiah  Perry  and  William  Knight  Broadhurst 
(the  son  of  the  appellant;,  carried  on  business  in  partnership,  as 
earthenware  manufacturers  at  Fenton  in  Staffordshire.  In  that 
month  the  respondent  Edward  Walker  agreed  to  join  the  partner- 
ship, and  with  a  view  to  this  arrangement,  an  account  was  taken  and 
a  valuation  made  of  the  stock  in  trade,  utensils,  and  partnership 
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effects,  and  of  their  debts  and  credits.     The  debts  due  to  the  firm      E*  Parte 

Beoad- 
were  valued  at  99Z.  16a.  8^rf.  hurst. 

Partnership  articles  were  then  executed.  They  were  dated  the 
6th  March,  1852,  and  were  made  between  Josiah  Ferry  of  the  first  part, 
William  Knight  Broadhurst  of  the  second  part,  the  respondent  of  the 
third  part,  and  the  appellant  of  the  fourth  part.  They  contained  a 
recital  that  it  was  part  of  the  terms  of  the  agreement  upon  which 
the  respondent  agreed  to  become  a  partner  with  Josiah  Ferry  and 
William  Knight  Broadhurst,  that  the  appellant  should  covenant 
with  the  respondent  that  the  debts  owing  to  the  late  firm  of  Perry 
and  Broadhurst,  included  in  the  valuation,  and  accounted  at  their  ] 

full  value,  would  realize  so  much  money  to  the  said  Josiah  Perry, 
William  Knight  Broadhurst,  and  the  respondent,  and  that  the  debts 
owing  by  the  said  firm  of  Perry  and  Broadhurst  would  not  exceed 
the  amount  charged  to  the  account  thereof  in  the  valuation,  and  that 
he  would  pay  the  deficiency  in  the  former  case,  and  the  excess  in  the 
latter.  By  the  witnessing  part  of  the  deed,  the  appellant  covenanted 
with  the  respondent,  his  executors  and  administrators,  that  the  debts 
then  owing  to  the  said  Josiah  Perry  and  William  Knight  Broadhurst 
would  realize  to  the  said  Josiah  Perry,  William  Knight  Broadhurst, 
and  Edward  Walker,  in  the  whole,  the  sum  of  991.  16*.  8£d.,  being 
the  amount  at  which  the  same  had  been  valued,  and  that  if  the 
same  did  not  realize  the  said  sum,  the  appellant  and  his  heirs, 
executors,  and  'administrators  should  and  would  on  the  demand  of  [  *955 
the  said  E.  Walker,  his  executors  and  administrators,  pay  the 
deficiency  unto  the  said  Josiah  Perry,  William  Knight  Broadhurst, 
and  Edward  Walker,  and  also  that  the  debts  owing  by  the  said  Josiah 
Perry  and  Edward  Knight  Broadhurst  did  not  exceed  1,1992. 12*.  2£d., 
at  which  sum  they  had  been  taken  in  the  account,  and  that  if  they 
should  exceed  that  sum,  the  appellant,  his  heirs,  executors,  and  ad- 
ministrators should  and  would,  on  the  demand  of  the  respondent,  his 
executors  or  administrators,  out  of  his  or  their  own  private  funds  pay 
to  the  said  Josiah  Perry,  William  Knight  Broadhurst,  and  Edward 
Perry,  or  to  the  persons  to  whom  the  same  might  be  due,  the  sum  by 
which  the  debts  last  aforesaid  might  exceed  the  sum  last  aforesaid. 

After  giving  several  previous  notices,  the  respondent,  on  the  26th 
of  June,  1852,  caused  to  be  served  upon  the  appellant  a  notice 
requiring  payment  to  be  made  to  him  at  the  works  on  the  28th  of 
June,  of  the  sum  of  1,0621. 16*.  lid.,  in  respect  of  the  following 
particulars:  The  sum  of  862.  5*.  8£d.  as  being  the  amount  of 
debts  and  monies  comprised  in  and  forming  part  of  the  sum  of 
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Ex  parte  99/.  16a.  8£tf.  mentioned  in  the  covenant,  and  which  said  sum 
hurst.  °f  36i.  5a.  8$d.  was  in  the  demand  stated  not  to  have  been  as  to 
part  thereof  realized,  and  the  further  sum  of  1,026/.  11a.  2£tf., 
therein  stated  to  be  the  excess  of  debts  then  ascertained  to  have 
been  due  and  owing  from  and  by  Josiah  Perry  and  William  Knight 
Broadhurst,  over  and  above  the  sum  of  1,195/.  12a.  3^/.,  mentioned 
in  the  articles. 

Payment  not  having  been  made  of  any  part  of  the  sums  thus 
demanded,  the  respondent  petitioned  for  adjudication  in  bankruptcy 
against  the  appellant,  and  in  his  affidavit  of  debt  deposed  that  the 
[•966]  appellant  was  *  justly  and  truly  indebted  to  him  in  the  sum  of 
441/.  7a.  10c/.,  under  the  indenture  of  the  6th  March,  1852, 
inasmuch  as  the  debts  due  and  owing  by  the  said  Josiah  Perry 
and  William  Knight  Broadhurst,  at  the  time  of  the  execution  of 
the  indenture,  amounted  to  1,637/.,  being  more  than  the  sum  of 
1,195/.  12a.  2£</.  by  the  said  sum  of  441/.  7a.  10d.,  and  that  the 
appellant  did  not  pay  the  same  or  any  part  thereof  to  the  said 
Josiah  Perry,  William  Knight  Broadhurst,  and  Edward  Walker, 
although  the  same  was  demanded  of  him  by  the  said  Edward 
Walker;  and  that  he  had  received  no  security  or  satisfaction 
whatsoever  for  the  said  sum  of  441/.  7a.  lOd.  or  any  part  thereof 
except  the  said  indenture. 

Upon  this  deposition  and  upon  depositions  as  to  the  other 
requisites,  the  Commissioner,  on  the  16th  of  October,  1852, 
adjudicated  the  appellant  a  bankrupt,  and  on  his  showing  cause 
against  the  adjudication  it  was  confirmed. 

Against  this  decision  the  appellant  now  appealed. 

When  the  appeal  had  been  argued,  their  Lordships  offered  the 
appellant's  counsel  their  choice  between  having  the  appeal  re-argued 
before  their  Lordships,  with  the  assistance  of  a  common-law  Judge, 
or  to  have  the  appeal  stand  over  with  leave  to  bring  an  action. 
They  preferred  the  former  alternative,  and  the  case  was  re-argued 
before  their  Lordships  and  Mr.  Justice  Maule,  by  one  counsel  on 
each  side.  The  arguments  were  substantially  the  same  on  both 
occasions. 

Mr.  Rolt  and  Mr.  Roxburgh,  in  support  of  the  appeal : 

This  is  the  case  of  a  mere  contract  for  indemnity,  where  no  loss 
is  proved  to  have  been  sustained.  The  respondent  did  not,  on 
becoming  a  partner  in  the  firm,  become  liable  to  the  antecedent 
debts.     The  only  interest  which  he  had  in  their  payment  was  that 
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which  he  had  in  *the  credit  and  solvency  of  his  partners  remaining      Ex  parte 
unimpaired.     It  is  not  shown,  nor  is  it  the  fact,  that  he  has       hubst. 
suffered   any  loss  or    prejudice    by   the    difference  between    the       [*957] 
estimated  and  actual  amount  of  the  debts  of  the  old  firm.    If  he 
had  suffered  any  prejudice,  it  would   not  be   measured  by  that 
difference.     Nor  is  that  difference  agreed  to  be  paid  as  liquidated 
damages.     Indeed,  from  the  nature  of  the  case,  the  amount  could 
not  be  ascertained  without  the  intervention  of  a  jury.     Moreover, 
no  proper  demand  has  been  made,  that  served  upon  the  appellant 
requiring  payment  to  be  made  to  the  respondent,  to  whom  the 
appellant  had  never  covenanted  to  pay  anything. 

[They  cited  Loosemore  v.  Radford  (1)  and  other  cases.] 

Mr.  Daniel  and  Mr.  Quinn,  for  the  respondent: 

There  is  nothing  unliquidated  or  unascertained  in  the  demand 
arising  under  this  contract.  It  is  an  express  covenant  to  pay  to 
the  respondent  the  difference,  if  any,  between  the  estimated  and 
actual  amount  of  the  debts  due  from  the  original  firm  at  a  definite 
period  of  time.  As  soon,  therefore,  as  it  is  ascertained  (as  it 
now  is)  what  that  difference  was  at  the  time  of  the  contract,  the 
contract  becomes  perfectly  definite,  and  the  sum  agreed  to  be  paid 
certain.     *     *     * 

Mr.  Justice  Maulk  :  [  958  ] 

I  think  that  this  is  not  a  demand  which  will  sustain  an  adjudica- 
tion. (After  stating  the  circumstances  of  the  case,  his  Lordship 
said :)  It  is  clear,  from  the  recitals  of  the  deed,  that  this  covenant 
was  entered  into  solely  for  the  benefit  of  Mr.  Walker.  It  is  not 
the  case  of  a  covenant  with  Walker  on  behalf  of  Walker,  Perry, 
and  Broadhurst.  Perry  and  Broadhurst  have  no  interest  in  it. 
Walker  is  alone  interested.  That  being  the  state  of  things,  it 
seems  to  me  impossible  to  turn  this  covenant  *into  a  contract  to  [  *959  ] 
pay  a  liquidated  sum  to  Walker.  The  covenant  would  not  be 
performed  by  doing  that.  It  would  be  performed  by  putting 
Messrs.  Perry,  Broadhurst,  and  Walker  in  the  same  position  in 
which  they  would  be  as  if  the  debts  due  from  and  to  the  firm  of 
Perry  and  Broadhurst  had  not  been  greater  or  less  than  the 
stipulated  amounts  respectively.  That  was  alone  the  object  of  the 
covenant ;  and  as  there  is  no  covenant  to  pay  any  sum  to  Walker, 
but  only  a  covenant  for  something  out  of  which  Walker  would 

(1)  60  B,  B.  853  (9  M.  &  W.  657). 
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[  *960  ] 


derive  a  certain  benefit,  it  could  not,  in  an  action  upon  the 
covenant,  be  considered  that  there  was  any  specific  sum  to  be 
recovered.  The  right  to  recover  in  such  an  action  would  be  co- 
extensive with  the  amount  of  damage  which  Walker  had  sustained 
by  the  debts  being  of  a  different  amount,  and  it  would  be  impossible 
to  make  it  the  subject  of  computation,  so  that  it  could  constitute  a 
good  petitioning  creditor's  debt. 

I  do  not  say  that  if  there  is  a  covenant  with  A.  to  pay  a  sum  for 
the  use  of  A.,  B.,  and  C,  or  in  trust  for  them,  that  such  a  covenant 
may  not  constitute  a  good  petitioning  creditor's  debt  in  A.  against 
the  covenantor ;  but  here  there  does  not  appear  to  be  a  state  of 
things  like  that.  It  may  be  that  no  damage  has  been  sustained  of 
sufficient  amount  to  constitute  a  good  petitioning  creditor's  debt. 
There  is  nothing  to  show  that  the  damage  is  of  the  amount  stated. 
But,  whether  the  amount  of  damages  is  greater  or  less,  it  is  not 
a  demand  of  that  character  which  will  constitute  a  good  petitioning 
creditor's  debt.  I  think  the  question  before  the  Court  must  be 
answered  in  the  negative. 

The  Lord  Justice  Knight  Bruce: 

We  are  much  indebted  to  the  learned  Judge  for  his  valuable 
assistance.  With  respect  to  the  views  taken  by  *my  learned 
brother  and  myself,  one  of  us,  at  the  conclusion  of  the  first  argu- 
ment, entertained  the  view  which  has  now  been  expressed.  The 
other  of  us  has  entertained  doubt,  and  his  mind  is  not  now  free 
from  doubt.  But,  considering  the  nature  of  the  question,  and  the 
weight  of  the  two  opinions  that  have  been  formed  upon  it  here,  he 
considers  it  his  judicial  duty  to  withdraw  the  doubt  which  did  not 
amount  to  dissent.  The  bankruptcy  will  therefore  be  annulled, 
the  bankrupt  undertaking  to  bring  no  action. 


1852. 
Dee.  10. 

Knight 

Bruce, 

Lord 

C  RAN  WORTH, 
LJJ. 

[960] 


Ex  parte  CHAKLES  PEMBERTON  (1). 

(2  D.  M.  &  G.  960—962.) 

The  solicitor  to  the  fiat  having  delivered  his  bill  of  costs,  and  retained 
the  amount  of  it  before  the  end  of  1850,  was  discharged  in  July,  1851.  No 
application  for  taxation  was  made  before  October,  ] 852  :  Held,  that  it  was 
not  consistent  with  safety  or  propriety  to  direct  taxation  in  a  summary 
way,  even  if  the  Court  had  jurisdiction  to  do  so.  But  semble  per  Lord 
Crax worth,  that  the  Court  had  no  such  jurisdiction. 

This  was   an   appeal  from  the  decision  of   the  Commissioner 
directing  taxation  of  the  appellant's  bill  of  costs.     Tiie  appellant 
(1)  In  re  Wellborne  [1901]  1  Ch.  312;  70  L.  J.  Ch.  172,  83  L.  T.  611,  C.  A. 
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had  been  solicitor  to  the  fiat  up  to  the  month  of  July,  1851,  when      Ex  parte 

Pkmbkrton 
he  was  discharged,  and  another  solicitor  was  appointed.    He  had 

before  the  end  of  1850  delivered  his  bill  of  costs,  which  was  with 

the  proceedings,  and  had  retained  the  amount  out  of  the  monies 

received  by  him  on  account  of  the  estate,  but  the  bill  had  never 

been    taxed.      The    new    solicitor    became  on    his  appointment 

acquainted  with  these  facts,  but  did  not  intimate  any  intention 

to  tax  the  bill  till  October,  1852. 

Sir  W.  P.  Wood  and  Mr.  Tripp,  in  support  of  the  appeal : 

The  payment  of  these  bills,  and  the  length  of  time  Bince  elapsed,         961  ] 
excluded  any  jurisdiction  on  the  part  of  the  Commissioner  to  tax 
them,  and  even  if  he  had  jurisdiction,  still  a  case  where  there  has 
been  so  much  laches  is  not  a  fit  one  for  its  exercise. 

Mr.  Swanston  for  the  respondents : 
Under  the  Bankrupt  Law  Consolidation  Act,  1849,  the  Commis- 
sioner has  the  same  jurisdiction  as  was  previously  exercised  by  the 
Vice-Chancellor.  Now  there  is  no  doubt  that  the  Vice-Chancellor 
might  have  at  any  time  reviewed  an  allowance  of  costs  and  directed 
them  to  be  taxed. 

Sir  W.  P.  Woody  in  reply,  was  stopped  by  the  Court. 

The  Lord  Justice  Enioht  Bruce: 

I  will  assume  that  the  question  of  jurisdiction  ought  to  be 
decided  as  Mr.  Swanston  contends.  I  will  assume  that  there  was 
no  regular  taxation.  The  case  then  will  stand  thus.  The  amount 
of  the  bills  of  costs  was  either  paid  to  the  solicitor  or  retained  by 
him  out  of  the  estate,  before  the  end  of  1850.  In  the  month  of 
July,  1851,  the  solicitor  was  discharged.  In  that  month  the  atten- 
tion of  his  successor,  (an  experienced  solicitor  practising  in  London,) 
was  drawn  to  the  bills  then  remaining  with  the  proceedings  which 
are  at  Birmingham.  The  new  solicitor  asked  for  office  copies  of 
them.  I  will  assume  that  this  demand  ought  to  have  been  complied 
with.  But  he  knew  where  they  were,  and  it  does  not  appear  that 
from  that  time  till  the  month  of  October,  1852,  any  information 
was  communicated  to  the  appellant,  that  any  objection  was  made 
to  his  bills,  or  that  there  was  any  intention  to  tax  them :  a  circum- 
stance I  think  very  material.  I  do  not  consider  that,  in  such  a 
case  as  this,  it  would  be  consistent  with  general  safety  or  propriety 
*to  direct  taxation.     We  hardly  differ  from  the  Commissioner,       [  *962  ] 
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[b.b. 


Ex  parte      because  Mr.  Pemberlon  did  not  attend  before  him.     The  reasons 

P  Elf  R  IT  WTON 

which  I  have  given  are  mine.    We  both  agree  in  the  result. 

The  Lord  Justice  Lord  Cranworth: 

I  concur  in  the  conclusion  to  which  my  learned  brother  has 
arrived,  and  I  confess  that  I  enlertain  great  doubt  whether  there  is 
authority,  in  the  absence  of  a  case  of  fraud,  to  interfere  under  the 
summary  jurisdiction  which  is  given  or  regulated  by  the  Act.  The 
provisions  of  the  87th  section  are  all  directed  to  the  taxation  of 
bills  remaining  unpaid.  Then  the  41st  clause  is  directed  to  bills 
which  have  been  paid,  and  it  contains  this  proviso  :  "  Provided  the 
application  for  such  reference  be  made  within  twelve  calendar 
months  from  payment."  I  doubt  whether  there  was  any  jurisdiction 
to  direct  taxation  ;  but,  if  there  was,  certainly  this  does  not  appear 
to  be  a  case  for  its  exercise ;  the  bill  having  been  paid  seven  months 
before  another  solicitor  was  appointed,  and  no  proceedings  having 
been  taken  for  a  year  and  a  half  after  the  application  was  made. 


1852. 
Dee.  6. 


EX    PARTE    BIUD. 

(2  D.  M.  &  G.  9(53-964.) 

The  notariul  attestation  of  an  affidavit  made  abroad  before  a  magistrate 
or  other  foreign  functionary  is  merely  required  to  state  that  the  person 
before  whom  the  affidavit  was  made  was  qualified  in  the  manner  required. 


1852. 
Dec.  22. 

Knight 

Bruce, 

Lord 

Cranworth, 

L.JJ. 

[964] 


[  *»65  ] 


Ex  parte  BllAGGIOTTI  and  CASTELLI. 

(2  D.  M.  &  G.  964—966.) 

The  pendency  of  an  appeal  of  two  partners  from  a  joint  ad j udication  of 
bankruptcy  against  four,  held  not  a  sufficient  ground  for  delaying  orders 
of  discharge  to  the  other  two. 

These  were  two  petitions  by  way  of  appeal  from  decisions  of 
the  Commissioner,  postponing  the  allowance  of  the  appellants' 
certificates. 

A  separate  petition  for  adjudication  had  been  filed  against  each 
of  the  appellants,  and  also  a  joint  petition  *against  them  and  their 
partners  Saverio  Castelli  and  Giovanni  Baptista  Giustiniani. 
Adjudications  had  been  made  on  all  these  petitions,  but  the 
validity  of  the  adjudication  upon  the  joint  petition,  as  regarded 
Messrs.  Saverio  Castelli  and  Giustiniani,  was  disputed  before  the 


Vol.  Xcv.l         1852.     CH.    2  D.  M.  &  G.  965—966.  891 

Commissioner  and  on  appeal  before  their  Lordships,  who  directed      Ex  parte 
the  appeal  to  stand  over,  with  liberty  to  bring  an  action. 

The  action  was  brought  immediately  after  the  date  of  the  order. 

The  petitioners  had  filed  their  balance  sheets,  and  on  the  12th  of  ' 
July,  1852,  they  passed  their  last  examination,  and  the  Commis- 
sioner appointed  the  14th  of  September,  1852,  for  a  public  sitting 
for  the  allowance  of  their  certificates. 

The  action  brought  by  Saverio  Castelli  and  Giovanni  Baptists 
Giustiniani,  to  try  the  validity  of  the  adjudication  of  the  8th  of 
November,  1851,  came  on  to  be  tried  on  the  9th  of  July,  1852, 
when  a  verdict  was  taken  for  the  plaintiffs,  subject  to  the  opinion 
of  the  said  Court  on  a  special  verdict. 

At  the  meeting  on  the  14th  of  September,  1852,  the  petitioning 
creditors  under  the  joint  adjudication  appeared  to  oppose  the 
granting  of  a  certificate  to  the  petitioner  Frank  Castelli,  and  the 
Commissioner  adjourned  the  consideration  of  Frank  Castelli's 
certificate  until  the  8th  of  December,  1852,  upon  the  ground  that 
he  would  not  judge  of  the  objections  thereto  until  after  the  validity 
of  the  adjudication  of  the  8th  of  November,  1851,  should  be 
determined.  On  the  same  day  the  Commissioner  also  adjourned 
the  consideration  of  the  petitioner  *Braggiotti's  certificate,  which  .  t  *966 1 
was  not  opposed  until  the  8th  of  December,  1852. 

On  the  8th  of  December,  1852,  the  petitioner  and  the  petitioning 
creditors  again  appeared  before  the  Commissioner,  and  submitted 
that  at  all  events  the  application  of  Mr.  Braggiotti,  being  unopposed, 
ought  to  be  granted.  The  Commissioner,  however,  ordered  and 
adjudged  that  the  hearing  for  the  allowance  of  both  certificates 
should  be  adjourned  till  the  last  day  of  Trinity  Term,  1858,  with 
liberty  to  apply  for  an  earlier  sitting,  if  the  petition  of  appeal 
pending  before  their  Lordships  against  the  joint  adjudication 
should  be  decided  before  such  adjournment  day.  Against  these 
orders  of  adjournment  the  petitioners  appealed. 

Mr.  Bolt,  for  the  appellant  Mr.  Braggiotti. 

Mr.  Cairns,  for  the  appellant  Mr.  Frank  Castelli. 

Mr.  Russell y  for  the  creditors    opposing   the    certificate    of 
Mr.  F.  Castelli. 

Their  Lordships  made  an  order  on  Mr.  Braggiotti's  petition, 
granting  him  a  certificate  of  the  first  class,  on  his  undertaking  to 
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Ex  parte      abide  by  such  order  as  the  Court  might  make  on  the  joint  petition 
Braqqiotti.    .         j-    j-     x» 

for  adjudication. 

On  Mr.  Frank  Castelli's  petition  their  Lordships  made  an  order, 
declaring  that  the  pendency  of  the  action,  and  the  uncertainty 
whether  Saverio  Castelli  and  Giovanni  Baptista  Giustiniani  were 
or  were  not  legally  bankrupts,  did  not  form  sufficient  ground  upon 
which  the  investigation  or  determination  of  the  question,  whether 
the  petitioner  Mr.  Frank  Castelli  was  or  not  entitled  to  his 
certificate,  should  be  delayed  or  adjourned ;  and  with  that  declara- 
tion their  Lordships  referred  it  back  to  the  Commissioner  to 
determine  the  right  of  the  petitioner  to  his  certificate  on  the 
materials  which  existed. 
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IN    THE    QUEEN'S    BENCH. 


HOWARD  v.  HUDSON  (1).  nm. 

Avril  28. 
(2  El.  &  Bl.  1—14  ;  S.  C.  22  L.  J.  Q.  B.  341 ;  17  Jur.  855  ;  21  L.  T.  0.  S.  88.)  {_. 

Trespass  for  imprisoning  plaintiff  in  the  remand  ward  in  the  Queen's  t  ^  3 

Prison.  Plea  :  Justification  under  cci.  aa.  at  the  suit  of  W.,  to  the  Sheriff  of 
Yorkshire,  under  which  plaintiff  was  arrested,  and  remained  in  the  sheriff'* 
custody,  till  he  was  brought  up  on  habeas  corpus  and  committed  by  order  of 
a  Judge  to  defendant  as  keeper  of  the  Queen's  Prison,  with  the  cause  of  his 
detention  aforesaid.  New  assignment :  That  plaintiff,  whilst  in  custody  at 
Y.,  petitioned  the  Court  for  the  Belief  of  Insolvent  Debtors ;  that  his  petition 
was  transmitted  to  the  Judge  of  the  county  court  of  Y.,  who  adjudicated 
that  for  fraud  he  should  be  remanded  for  one  year  from  12th  April,  1851, 
and  then  discharged :  that  the  Judge  of  the  county  court  made  a  warrant, 
directed  to  the  gaoler  of  Y.,  ordering  his  discharge  from  the  detainer  of  W. 
at  that  date ;  and  that  the  warrant,  as  well  as  the  detainer,  was  delivered 
to  the  defendant  on  plaintiff's  committal :  and  plaintiff  new  assigned 
imprisonment  after  12th  April,  1852.  Plea:  That  defendant  had  not  the 
warrant.    Replication :  That  he  had  the  warrant.    Issue  thereon. 

On  the  trial  it  appeared  that  defendant  had  only  a  copy  of  the  warrant ; 
but  the  jury  found  that  he  led  plaintiff  to  believe  he  had  the  original.  It 
appeared  that  plaintiff  was  placed  in  the  remand  ward,  and  also  that  he  had 
applied  without  success  to  a  Judge,  and  to  the  Court  for  the  Belief  of 
Insolvent  Debtors,  for  a  warrant  addressed  to  defendant  to  authorize  his 
discharge  pursuant  to  the  adjudication,  and  that  he  was  detained  three  days 
after  12th  April,  1852  : 

Held,  That  there  was  nothing  to  preclude  the  defendant  from  showing 
that  his  representation  that  he  had  the  warrant  was  erroneous,  as  there  was 
no  evidence  either  that  he  intended  plaintiff  to  act  upon  the  faith  of  the 
representation,  or  that  plaintiff  did  so  act  upon  it  to  his  prejudice ;  and 
that  without  both  these  ingredients  there  can  be  no  conclusion  by  a 
representation : 

Held,  also,  that  plaintiff  was  not  entitled  to  judgment  non  obstante  vere- 
dicto, on  the  ground  that  the  placing  in  the  remand  ward  was  not  justified, 
the  place  of  custody  not  being  the  gist  of  the  action,  whether  defendant's 
act  in  that  respect  was  or  was  not  justifiable. 

Queer e,  whether  the  gaoler  was  bound  to  discharge  plaintiff  on  notice  of 
the  adjudication,  without  a  warrant  to  himself  for  his  own  protection. 

Trespass,  for  that  defendant  assaulted  plaintiff,  and  "  imprisoned 
the  plaintiff  in  the  remand  ward  *of  the  Queen's  Prison,  and  kept        t  *2 1 
and  detained  him  there  for  a  long  time,  to  wit  "  &c,  "  contrary  to 
law  and  against  the  will "  &c. 

Plea  :  That  John  Beaumont  sued  out  a  ca.  sa.  from  the  Exchequer, 
directed  to  the  Sheriff  of  Yorkshire,  against  the  now  plaintiff,  for 
a  debt  of  28/.  0*.  id.  and  91.  4s.  costs,  under  which  plaintiff  was 

(I)  The  procedure  under  which  the  however,  none  the  less  an  authoritative 

plaintiff    was  detained,   both  in   the  exposition  of  the  doctriue  of  estoppel 

first  instance  and  after  adjudication,  in  pais. — A.  C. 
has  long  been  obsolete.    The  case  is, 
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Howabd  arrested  by  the  sheriff;  and  that  Christopher  Nathaniel  Wilson 
Hudson.  sued  ou*  another  ca.  sa.  out  of  the  Exchequer,  directed  to  the 
Sheriff  of  Yorkshire,  against  the  plaintiff  for  a  debt  of  200Z.,  and 
8/.  4*.  costs,  under  which  also  the  sheriff  detained  plaintiff :  that, 
whilst  he  was  so  detained,  a  writ  of  habeas  corpus  ad  subjiciendum 
issued  out  of  the  Court  of  Queen's  Bench,  under  which  plaintiff 
was  brought  up  from  York  to  London  :  that,  by  an  order  of  Erle,  J., 
he  was  committed  to  the  custody  of  the  defendant  as  keeper  of  the 
Queen's  Prison,  with  the  causes  of  detention  aforesaid  ;  and  so  the 
plea  justified  the  trespasses. 

New  assignment.  That,  whilst  plaintiff  was  a  prisoner  at  York, 
he  petitioned  the  Court  for  the  Belief  of  Insolvent  Debtors  ;  and  a 
vesting  order  was  made  on  12th  April,  1851.  That  plaintiff  filed 
his  schedule,  describing  therein,  amongst  other  debts,  those  due  to 
Beaumont  and  Wilson :  that  an  order  was  made  referring  the 
petition  to  the  county  court  of  Yorkshire;  and  the  petition  was 
transmitted  there  :  that  the  Judge  of  that  Court  made  an  adjudica- 
tion, reciting  that  there  appeared  fraud  on  the  part  of  plaintiff, 
and  ordering  that  he  should  be  entitled  to  the  benefit  of  the  Act 
and  be  discharged,  as  to  the  debts  named  in  the  schedule,  in  twelve 
[  »3  ]  *months  from  the  date  of  the  vesting  order :  and  that  a  warrant  to 
the  gaoler  of  York  issued  under  the  hand  of  the  Judge,  ordering 
that  plaintiff  should  be  discharged  from  the  custody  of  the  said 
gaoler  as  to  the  detainers  of  Beaumont  and  Wilson  at  the  expira- 
tion of  twelve  calendar  months  to  be  computed  from  12th  April, 
1851 ;  which  was  delivered  to  the  gaoler  of  York :  that  the  petition 
and  other  proceedings  were  returned  to  the  Court  for  the  Belief 
of  Insolvent  Debtors.  And  that  "the  plaintiff  was,  by  the  said 
Sir  William  Erle,  committed  to  the  custody  of  the  defendant  with 
the  said  warrant  as  well  as  the  said  detainers,  and  was  by  the  said 
sheriff  delivered  to  the  defendant  with  the  said  warrant  as  well  as 
the  said  detainers."  The  plaintiff  then  new  assigned  imprisonment 
in  the  remand  ward  after  12th  April,  1852. 

Plea,  to  the  new  assignment :  That  the  plaintiff  was  not  com- 
mitted by  Erle,  J.  with  the  said  warrant  as  well  as  the  said 
detainers,  nor  delivered  to  the  defendant  with  the  said  warrant  as 
well  as  the  said  detainers ;  and  that  defendant  detained  plaintiff 
during  three  days  after  12th  April,  1852,  and  then  discharged  him ; 
and  that  defendant  never  had  the  adjudication,  or  the  warrant 
mentioned,  or  any  warrant  addressed  to  the  defendant  from  any 
Court.    Verification. 
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Replication :  "  That  the  plaintiff  was,  by  the  said  Sir  William      Howard 
Erlb,  committed  to  the  custody  of  the  defendant  with  the  said      Hudson. 
warrant  as  well  as  the  said  detainers,  and  the  plaintiff  was  delivered 
by  the  said  sheriff  to  the  defendant  with  the  said  warrant  as  well 
as  the  said  detainers : "  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  sittings  in  *last  [  *4  ] 
Hilary  Term,  it  appeared  that  there  was  annexed  to  the  return  to 
the  habeas  corpus,  mentioned  in  the  pleadings,  a  copy  of  the  warrant 
of  the  Judge  of  the  county  court,  addressed  to  the  gaoler  of  York 
and  authorizing  him  to  discharge  the  plaintiff  after  the  12th  April, 
1852.  On  this  copy  was  a  certificate  of  the  gaoler  of  York  that  it 
was  a  true  copy.  The  original  was  not  sent  to  London.  An  order 
of  Erle,  J.,  made  on  the  23rd  July,  1861,  was  given  in  evidence. 
It  was  endorsed  on  the  return  to  the  habeas  corpus ;  and  it  ordered 
that  the  plaintiff  should  be  committed  "  to  the  custody  of  the 
keeper  of  the  Queen's  Prison  in  execution,  with  the  causes  within 
mentioned,  there  to  remain  until "  &c.  With  this  order  the  defen- 
dant received  the  certified  copy  of  the  warrant,  still  annexed  to  the 
return.  The  plaintiff  was  lodged  in  the  remand  ward,  and  treated 
in  all  respects  as  a  remanded  prisoner.  The  plaintiff,  on  81st 
March,  1852,  applied  to  the  defendant  for  the  causes  of  his  deten- 
tion ;  he  received  a  written  statement  which,  after  setting  out  the 
return  by  the  Sheriff  of  Yorkshire  to  the  habeas  corpus,  and  the 
order  of  Erlb,  J.,  stated  that  "  annexed  to  the  sheriff's  return  is 
a  warrant  of  the  Judge  of  the  county  court  of  Yorkshire  of  which 
the  following  is  a  copy;"  this  was  inaccurate,  as  in  fact  a  copy 
only  of  the  warrant  was  attached  to  the  return,  and  that  was  copied 
in  the  statement  of  the  causes  of  detention.  The  copy,  however, 
contained  in  the  statement  furnished  to  the  plaintiff,  bo*re  on  the 
face  of  it  a  copy  of  the  certificate  of  the  gaoler  of  York,  that  it 
was  a  true  copy  of  the  original.  The  plaintiff,  having  obtained 
this  statement  of  the  causes  of  his  detention,  caused  application  to 
be  made  to  Martin,  B.  for  an  order  to  the  *defendant  to  discharge  [  *fi  ] 
him  on  18th  April  when  it  should  arrive.  The  plaintiff  made  this 
application  on  the  ground  that  the  warrant  addressed  to  the  gaoler 
at  York  was  not  sufficient  to  authorize  the  keeper  of  the  Queen's 
Prison  to  discharge  him ;  the  practice  in  all  such  cases  being  to 
obtain  a  Judge's  order.  His  application  was  refused.  He  then 
applied  to  the  Court  for  the  Belief  of  Insolvent  Debtors  for  a 
warrant,  to  the  keeper  of  the  Queen's  Prison,  to  discharge  him 
pursuant  to  the  adjudication  of  the  county  court ;  but  his  application 
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Howard      was  refused  (1).     On    13th  April   the   defendant   refused    to  dies- 

Hudson,      charge  the   plaintiff,  on   the  ground    that    his  doing  so  without 

authority  would  make  him  liable  to  the  detaining  creditors :  but 

finally  he  took  this  responsibility  upon  himself,  and  allowed  plaintiff 

to  depart  on  the  16th  April. 

The  jury,  in  answer  to  questions  from  the  learned  Judge,  said 
that  the  defendant  never  had  the  original  warrant,  but  that  he  had 
acted  as  if  he  had  it,  and  led  the  plaintiff  to  believe  that  he  had  it. 
The  learndd  Judge  thereupon  directed  a  verdict  for  the  defendant, 
giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff,  if  the  Court 
should  be  of  opinion  that  the  defendant  was  precluded  from 
showing  that  he  never  had  the  original. 

Pawy,  in  last  Hilary  Term,  obtained  a  rule  nisi  to  enter  the 
verdict  for  plaintiff,  or  for  judgment  non  obstante  veredicto. 

[  6  ]  Watson  and  Unthankfy)  showed  cause  : 

The  question  can  hardly  be  understood  without  reference  to  the  Acts 
under  which  an  insolvent  debtor,  in  custody  under  a  ca.  sa.9  is  dis- 
charged pursuant  to  an  adjudication.  Stat.  1  &  2  Vict.  c.  110,  s.  88  (s), 
enacted  that,  when  an  adjudication  is  made  by  the  Court  for  the  Belief 
of  Insolvent  Debtors,  or  a  Commissioner  thereof  on  his  circuit,  on  the 
petition  of  an  insolvent  debtor,  order  shall  be  made  according  to  it, 
"  and  the  said  Court  or  Commissioner  shall  also  issue  a  warrant  or 
warrants  to  the  gaoler  accordingly,  ordering  the  discharge  of  such 
prisoner  from  custody  as  to  the  detainers  under  which  he  or  she 
shall  then  be  confined,  or  which  shall  be  lodged  against  him  or  her 
before  he  or  she  shall  be  out  of  custody,  the  same  being  for  debts 
in  respect  of  which  such  adjudication  shall  have  been  made."  The 
adjudication  is  in  respect,  not  of  all  debts,  but  only  of  those  men- 
tioned in  the  schedule :  Leonard  v.  Baker  (4).  If,  therefore,  the 
section  had  stopped  here,  the  gaoler  would  have  been  obliged  at  hits 
peril  to  enquire,  in  each  case,  whether  the  debt  in  respect  of  which 
the  prisoner  is  detained  was  in  the  schedule.  Sect.  83(a),  to 
obviate  this,  has  a  proviso,  "  that  in  all  cases  the  detainer  or 
detainers,  with  respect  to  which  any  such  prisoner  shall  have  been 

(1)  It  did  not  appear  why  the  Court  (2)  On  the  25th  April,  before  Lord 

refused  to  interfere ;  but  probably  the  Campbell,  Ch.  J.,  and  Erie,  J.,  and  on. 

Court  doubted  as  to  their  jurisdiction  this  day  before  Lord  Campbell,  Ch.  J., 

over  a  petition  which  has  once  been  Wightman,  Erie,  and  Crompton,  J  J. 
referred  to  the   Judge  of   a  county        .(3)  Repealed  by  32  &  33  Vict.  c.  80, 

court.     See  Reg.  v.  Dowh'ng,  May  9th,  s.  20. 
1853,  jxxt.  (4)  15  M.  &  W.  202. 


vol.  xcv.]  1858.    Q.  B.     2  EL.  *  BL.  6—8.  897 

adjudged  to  be  discharged  out  of  custody,  he  being  then  in  custody  Howard 
thereupon,  shall  be  specified  in  the  warrant  of  the  said  Court  or  Hudson. 
Commissioner,  to  be  delivered  to  the  gaoler  in  that  behalf."  And, 
by  sect  110(1),  the  gaoler  is  bound  to  obey,  and  is  indemnified  for 
obeying,  any  order  of  the  Court  or  of  a  Commissioner.  So  that  the 
object  of  the  warrant  is  to  protect  the  gaoler  *who  obeys  the  orders  C  *' 1 
to  him  by  discharging  the  prisoner,  notwithstanding  the  detainers 
specified  in  the  warrant.  Then,  by  stat.  10  &  11  Vict.  c.  102, 
s.  10(1),  the  jurisdiction,  formerly  exercised  by  the  Commissioners 
of  the  Court  for  the  Relief  of  Insolvent  Debtors  on  circuit,  is 
given  to  the  Judge  of  the  county  court  within  whose  district  the 
insolvent  debtor  is  in  custody.  In  the  present  case,  the  plaintiff 
being  an  insolvent  debtor  in  custody  in  York,  his  petition  was 
properly  sent  to  the  Judge  of  the  county  court  of  Yorkshire 
holden  at  York;  and  the  Judge,  having  adjudicated,  made  a 
warrant,  wThich  he  directed  to  the  gaoler  of  York,  and  which,  as 
is  stated  in  the  pleadings,  ordered  that  the  plaintiff  should  be 
discharged  from  the  custody  of  the  gaoler  of  York,  as  to  the 
detainers  of  Beaumont  and  Wilson,  on  the  expiration  of  twelve 
calendar  months  to  be  computed  from  the  12th  April,  1851.  Had 
the  plaintiff,  on  the  13th  April,  1852,  still  been  in  the  custody  of  the 
gaoler  of  York,  there  would  have  been  no  difficulty :  the  gaoler  of 
York  would  have  obeyed  the  order  to  him  contained  in  the  warrant ; 
and,  if  either  Beaumont  or  Wilson  had  brought  an  action  for 
an  escape,  the  goaler  of  York  would  have  been  indemnified  under 
stat.  1  &  2  Vict.  c.  110,  s.  110  (l).  But  the  plaintiff  caused 
himself  to  be  removed  under  habeas  corpus  from  York  ;  and  he  was 
committed  to  the  custody  of  the  defendant,  the  keeper  of  the 
Queen's  Prison.  Now  no  order  had  been  addressed  by  any  one  to 
the  keeper  of  the  Queen's  Prison.  He  never  had  the  warrant  of  the 
Judge  of  the  county  court  of  Yorkshire ;  but,  if  he  had,  it  was  a 
warrant  to  authorize  the  gaoler  of  York  to  discharge  the  plaintiff, 
not  to  authorize  the  keeper  of  the  Queen's  Prison  to  do  so.  The 
new  assignment  therefore  is  bad,  *as  it  shows  an  imprisonment  [  *8  ] 
justified  by  the  detainers  specified  in  the  plea  to  the  declaration, 
which  detainers  remained  in  force  as  far  as  the  defendant  was 
concerned.  But  the  issue  taken  on  these  pleadings  is,  whether  the 
defendant  had  the  original  warrant;  and,  as  he  had  not  in  fact,  he 
is  entitled  to  the  verdict  unless  he  is  precluded  from  showing  that 
fact.  The  plaintiff,  when  the  18th  April,  1852,  was  approaching, 
(1)  Bepealed  by  32  &  33  Vict.  c.  83,  s.  20, 
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Howabd      applied  to  the  defendant  for  a  copy  of  the  authority  under  which 
Hudson.      he  was  detained  ;  and  he  received  a  copy  of  the  return,  and  with  it 
a  copy  of  the  warrant  of  the  Judge  of  the  county  court  addressed 
to  the  gaoler  of  York,  annexed  to  the  return.     On  the  face  of  the 
statement  furnished  to  the  plaintiff,  this  was  a  certified  copy  only ; 
but,  as  the  jury  have  found  that  the  defendant  led  the  plaintiff  to 
believe  that  he  had  the  original,  it  must  now  be  taken  as  if  it  were  a 
representation  that  the  original  warrant  was  annexed  to  the  return. 
A  representation,  however,  would  not  estop  the  defendant  as  against 
the  plaintiff,  unless  it  was  made  with  intent  to  induce  the  plaintiff 
to  act  upon  it,  and  he  did  so  act :  Freeman  v.  Cooke  (l).     Here  there 
was  neither  an  intent  that  he  should  act,  nor  an  acting.      The 
object  for  which  the  application  was  made  is  shown  by  the  conduct 
of  the  plaintiff.    He  knew  that  there  would  be  a  difficulty  in  getting 
his  discharge  from  the  custody  of  the  keeper  of  the  Queen's  Prison, 
unless  he  could  produce  something  to  authorize  that  gaoler  to  dis- 
charge him;  and  that  the  warrant,  addressed  to  the  gaoler  of  another 
gaol,  was  not   in  practice  considered  a  sufficient  authority.    He 
therefore  applied  for  a  Judge's  order,  which  has  commonly  been 
[  *9  ]        made  in  such  cases,  *though  it  is  difficult  to  see  how  a  Judge  has 
jurisdiction  to  make  such  an  order  ;  Martin,  B.,  however,  declined 
to  interfere.     Then  the  plaintiff  applied  to  the  Court  for  the  Relief 
of  Insolvent  Debtors,  which  refused  to  interfere.    But  these  appli- 
cations were  not  acts  done  in  consequence  of  the  representation 
that   the  defendant  had  the  original  warrant.     They  were  steps 
taken  by   the  plaintiff,  because  he  supposed,  and   rightly,  that, 
whether    defendant    had    the    original    warrant    or    not,    some 
further  authority  was  requisite  to  secure  the  plaintiff's  discharge 
on  18th  April.    Further,  it  is  said  that  the  defendant  is  estopped 
because  he  put  the  plaintiff  in   the   remand   ward.     That   was 
justified   under  stat.  11   &   12  Vict.  c.  7,  s.  2  (2),   because  there 
was    an  adjudication  under    stat.   1   &   2  Vict.   c.   110,   ss.   77, 
78, 96  (3).     It  was  not  material  whether  there  was  a  warrant  or  not  ; 
and,  a  fortiori,  it  was  immaterial  whether  the  defendant  had  it  or 
not.     As  to  the  motion  for  judgment  non  obstante  veredicto ;  the 
plea  justifies  the  imprisonment  by  showing  the  writs  of  ca.  sa. :  and 
there  is  nothing  afterwards  pleaded  to  do  away  with  their  force. 
The  placing  in  the  remand  ward  was  right:  Stead  v.  Anderton(i)  : 

(1)  76  E.  R.  711  (2  Ex.  654).        s.  20. 

(2)  Repealed  by  8.  L.  R.  Act,  1875.    (4)  9  C.  B.  262. 
(8)  Repealed  by  32  &  33  Vict.  c.  83, 
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but,  if  it  were  wrong,  it  is  not  made  a  substantial  cause  of  action      Howabd 
on  these  pleadings,  as  it  was  in  Cobbctt  v.  Grey  (I).  Hudson. 


Parry  and  Holl,  in  support  of  the  rule : 

The  defendant  is  estopped  from  denying  that  he  had  the  original 
warrant.     He  is  brought  completely  within  the  principle  of  Pickard 
v.  Sears  (2),  which  has  been  carried  further  in  Gregg  v.  Wells  (3) 
and  Coles  v.  The  Bank  of  England  (4) ;  *and  these  cases  were  not       [  *io  ] 
overruled  in  Freeman  v.  Cooke  (5). 

(Crompton,  J. :  There  were  some  strong  observations  on  Coles  v. 
The  Bank  of  England  (4),  in  Freeman  v.  Cooke  (6).) 

Unless  the  defendant  had  the  original  warrant  he  was  not  justified 
in  putting  the  plaintiff  in  the  remand  ward ;  which  is  prima  facie  a 
trespass:  Cobbett  v.  Grey  (1). 

Lord  Campbell,  Ch.  J.: 

I  am  of  opinion  that  this  rule  must  be  discharged.  It  is  quite 
clear  that,  if  the  truth  may  be  admitted  in  evidence,  the  issue 
should  be  found  for  the  defendant.  But  it  is  said  that  the 
defendant  is  estopped  from  giving  the  truth  in  evidence.  Now 
I  accede  to  the  rule  laid  down  in  Pickard  v.  Sears  (2)  and  in 
Freeman  v.  Cooke  (5).  If  a  party  wilfully  makes  a  representation 
to  another,  meaning  it  to  be  acted  upon,  and  it  is  so  acted  upon, 
that  gives  rise  to  what  is  called  an  estoppel.  It  is  not  quite 
properly  so  called ;  but  it  operates  as  a  bar  to  receiving  evidence 
contrary  to  that  representation  as  between  those  parties.  Like 
the  ancient  estoppel,  this  conclusion  shuts  out  the  truth,  and  is 
odious,  and  must  be  strictly  made  out.  The  party  setting  up 
such  a  bar  to  the  reception  of  the  truth  must  show,  both  that 
there  was  a  wilful  intent  to  make  him  act  on  the  faith  of  the 
representation,  and  that  he  did  so  act.  Here  the  plaintiff  fails  in 
both.  There  was  no  wilful  intent  on  the  part  of  the  defendant 
that  the  plaintiff  should  act  on  the  faith  of  the  representation; 
nor  have  I  been  able  to  perceive  how  in  any  way  the  plaintiff  was 
prejudiced  by  the  defendant's  representation  *that  the  original  [  *u  ] 
warrant  was  annexed  to  the  return.  The  plaintiff  neither  did  any 
act  which,  if  he  had  not  believed  that  the  defendant  had  the 

(1)  4  Ex.  729.  (4)  10  Ad  &  El.  437. 

(2)  45  R  R  538  (6  Ad.  &  El.  469).       (5)  76  R  R  711  (2  Ex.  654). 

(3)  50  R  B.  3-17  (10  Ad.  &  El.  90).      (6)  76  R  E.  717  (2  Ex. 
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Howard  original  warrant,  he  would  not  have  done,  nor  refrained/  from 
Hudson,  doing  any  act  which,  if  he  had  known  that  the  defendant  had  only 
a  copy,  he  would  have  done.  Therefore  I  think  that  the  truth 
may  in  this  case  be  admitted  and  the  verdict  found  for  the 
defendant.  As  to  the  motion  for  judgment  non  obstante  veredicto, 
the  ground  urged  upon  us  is  that  the  plaintiff  was  placed  in  the 
remand  ward.  As  to  that,  it  is  not  here,  as  in  Cobbett  v.  Qrey  (i), 
made  a  substantive  complaint.  This  is  a  count  for  false  imprison- 
ment generally ;  and  the  place  of  imprisonment  is  not  the  gist  of 
the  action. 

Wiohtman,  J. : 

I  am  of  the  same  opinion.  The  only  question  on  the  first 
branch  of  the  rule  is,  whether  the  defendant  is  precluded  from 
showing  that  he  had  not  the  original  warrant.  There  is  a  striking 
distinction  between  this  case  and  that  of  Pickard  v.  Sears  (2),  which 
is  the  authority  chiefly  relied  on  by  the  plaintiff.  I  agree  with 
what  is  said  in  that  case,  that,  "  where  one  by  his  words  or  conduct 
wilfully  causes  another  to  believe  the  existence  of  a  certain  state 
of  things,  and  induces  him  to  act  on  that  belief,  so  as  to  alter  his 
own  previous  position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as  existing  at  the  same 
time."  And,  as  it  is  clear  on  the  facts  that  the  defendant  never 
had  the  warrant,  the  question  comes  to  be,  Is  he  concluded  from 
averring  that  ?  I  prefer  not  to  use  the  word  "  estopped."  Now  it 
[  *12  ]  appears  clear,  on  the  *  facts,  that  the  representation,  in  the  present 
case,  was  by  no  means  made  wilfully  with  the  purpose  of  inducing 
the  plaintiff  to  act,  or  to  refrain  from  acting,  so  as  to  alter  his 
position  ;  and  on  that  ground  the  rule  should  be  discharged.  As 
to  the  other  branch  of  the  rule,  it  seems  clear  that  the  putting  of 
the  plaintiff  in  the  remand  ward  is  not  complained  of  as  a 
substantive  trespass. 

Erle,  J.: 

The  question  of  fact  is,  Whether  the  defendant  had  the  original 
warrant?  and  it  is  clear  he  had  not.  But  the  question  raised 
on  the  first  branch  of  the  rule  is  as  to  the  doctrine  in  Piekard  v. 
Sears  (2).  Did  the  defendant  make  a  misrepresentation  to  the 
plaintiff  with  intent  that  the  plaintiff  should  act  upon  it,  and  did 
the  plaintiff,  in  consequence,  so  act  upon  it  to  his  prejudice? 
(1)  4  Ex.  729.  (2)  45  R.  R.  538  (6  Ad.  &  El.  - 
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The  jury  have  found  that  the  defendant  acted  as  if  he  had  the      Howard 

original,  and  led  the  plaintiff  to  believe  he  had  it ;  so  that  there      Hudson. 

was  a  representation.     But  did  the  plaintiff  alter  his  position  for 

the  worse  in  consequence  of  that  representation  ?    It  is  clear  to 

my  mind  that,  whether  the  original  warrant,  or  a  copy  of  it,  was 

annexed  to  the  return,  the  conduct  of  the  defendant  in  putting  the 

plaintiff  in  the  remand  ward  would  equally  be  justified.    But  the 

ground  mainly  relied  on  seems  to  be  that  the  plaintiff  supposed 

that  the  defendant  had  the  original,  and  therefore  lost  time  and 

money  in  applications  to  a  Judge  and  to  the  Court  for  the  Belief 

of  Insolvent  Debtors.    But,  in  fact,  the  ground  of  these  applications 

was  that  the  warrant  was  not  a  sufficient  authority  for  the  plaintiff's 

discharge.     That  was  his  contention  before  the  Judge  and  the 

Court  for  *the  Relief  of  Insolvent  Debtors  :  so  that  it  is  clear  that       [  *13  ] 

he  did  not  make  these  applications  in  consequence  of  believing 

the    representation    that    the   defendant    had   the    warrant,    but 

notwithstanding  that  he    believed    that    representation.      As  to 

the  other  branch  of  the  rule,  I  concur  with  what  has  been  already 

said. 

Crompton,  J. : 

I  think  it  would  be  very  dangerous  if  we  were  to  extend  the 
principle  by  which  a  party  is  precluded  from  denying  a  representa- 
tion to  such  a  case  as  this.  I  do  not  think  that  an  estoppel  of  this 
kind  is  always  odious ;  in  many  cases  I  think  it  extremely  equitable 
to  act  upon  that  doctrine.  But  I  think  that  every  case,  in  which 
we  are  to  act  upon  it,  must  be  brought  within  the  principles  so 
accurately  laid  down  in  the  elaborate  judgment  in  Freeman 
v.  Cooke  (l):  and  in  the  present  case  there  is,  on  the  finding  of  the 
jury,  a  want  of  the  two  great  ingredients ;  for  it  is  not  found  that 
the  defendant  intended  that  the  plaintiff  should  act  on  the  faith  of 
the  representation,  nor  that  the  plaintiff  did  so  act.  The  word 
"  wilfully,"  which  is  used  in  the  judgment  in  Pickard  v.  Sears  (2), 
has  been  well  commented  upon  in  the  judgment  in  Freeman 
v.  Cooke  (l).  As  the  rule  is  there  explained,  it  takes  in  all  the 
important  commercial  cases,  in  which  a  representation  is  made, 
not  wilfully  in  any  bad  sense  of  the  word,  not  malo  animo,  or  with 
the  intent  to  defraud  or  deceive,  but  s6  far  wilfully  that  the  party 
making  the  representation  on  which  the  other  acts  means  it  to  be 

(1)  76  B.  B.  71 1  (2  Ex.  654).  (2)  45  E.  B.  538  (6  Ad.  &  El.  469). 
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Howard      acted  upon  in  that  way.     That  is  the  true  criterion :  and,  as  I  said 
Hudson,      before,  I  think  in  the  present  case  the  two  great  ingredients  are 
wanting. 

Rule  discliarged. 

♦ 

1853.  pateick:  v.  shedden  m. 

ApHlW.  v  ' 

(2  El.  &  Bl.  14—23  ;  S.  C.  22  L.  J.  Q.  B.  283  ;  17.Jur.  1154  ;  21  L.  T.  O.  S.  89.) 

*■      ■■  S.  raised  an  action  against  P.  before  the  Lords  of  Session  in  Scotland, 

who  dismissed  the  action,  and  found  P.  entitled  to  his  expenses.  S. 
appealed  to  the  House  of  Lords.  Pending  the  appeal,  P.  petitioned  the 
Lords  of  Session  for  decree  and  interim  execution,  under  the  Court  of 
Session  Act,  1808  (48  Geo.  III.  c.  151),  s.  17,  for  the  expenses.  The  Lords 
of  Session  allowed  the  decree,  pronouncing  an  interlocutor  and  interim 
decree  for  payment,  upon  security  to  repay  (4i caution  to  repeat")  in  the 
event  of  a  reversal  of  the  original  judgment  in  the  House  of  Lords,  with 
warrant,  in  failure  of  payment  after  a  time  named,  to  poind  S.'s  goods. 

Security  having  been  given,  and  the  time  having  expired,  P.,  in  this 
Court,  sued  for  the  amount  of  the  expenses  : 

Held,  that  the  action  was  not  maintainable,  the  decree  for  payment  not 
being  in  the  nature  of  a  final  judgment. 

Declaration,  dated  29th  November,  1852,  charged  "  that  hereto- 
fore, to  wit  on  the  3rd  day  of  June,  a.d.  1852,  a  certain  decree  was 
made  and  pronounced  in  and  by  the  Court  of  our  lady  the  Queen 
before  the  Lords  of  Council  and  Session  at  Edinburgh,  in  that  part 
of  the  United  Kingdom  called  Scotland ;  whereby  the  said  Lords 
did  then  decern  and  ordain  the  said  defendant  to  make  payment  to 
the  said  plaintiff  of  the  sum  of  4941.  2*.  Id.,  and  also  of  the  sum  of 
17s.  Sd.t  being  the  dues  of  extracting  the  said  decree,  which 
remains  unsatisfied.  And  the  plaintiff  avers  that  he  has  done  all 
things  on  his  part  to  entitle  him  to  receive  payment  of  the  said 
several  sums  of  money.  And  the  said  plaintiff  also  sues  the  said 
defendant"  &c.  (for  interest  and  on  an  account  stated). 

Pleas:  1.  Never  indebted.  2.  That,  before  the  commencement 
of  this  suit,  and  after  the  said  decree  was  made  and  pronounced, 
an  appeal  from  and  against  the  said  decree  was  duly  entered  and 
entertained  by  and  before  the  House  of  Lords  in  the  High  Court 
of  Parliament  at  Westminster;  which  appeal  at  the  time  of  the 
[  *15  ]  commencement  of  this  suit  was,  and  now  is,  still  pending  *and 
undetermined ;  and  by  which  it  is  prayed  that  the  said  decree  may 
be  reversed.  And  defendant  further  saith  that,  according  to  the 
law  of  Scotland,  the  said  decree,  and  the  defendant's  liability  to 

(1)  Dist.  Marbeffa  Iron   Ore  Co.  v.      App.    Cas.    1,    13,   59  L.   J.  Ch.  337, 
Allen  (1878)  47  L.  J.  C.  P.  601,  604;       62  L.  T.  189.— A.  C. 
cited,  Nouviun  v.   Freeman  (1889)  15 
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pay  the  said  sums  of  money  mentioned  in  the  first  count,  before  Patrick 
and  at  the  time  of  the  commencement  of  this  suit  were,  and  now  shkdden. 
are,  during  and  by  reason  of  the  pendency  of  the  said  appeal, 
suspended;  and  the  said  decree  became,  and  was  and  is,  of  no 
force  or  effect  until  the  said  decree  hath  been  affirmed  by  the  said 
High  Court  of  Parliament ;  which  has  not  yet  been  done.  And  the 
defendant  saith  &c. :  allegation  that  the  interest  claimed  was  for 
alleged  forbearance  of  the  money  decreed  to  be  paid,  and  the 
account  stated  was  of  and  concerning  the  same. 

The  plaintiff  joined  issue  upon  the  pleas. 

On  the  trial,  before  Lord  Campbell,  Cb.  J.,  at  the  Middlesex 
sittings  after  last  Hilary  Term,  it  appeared  that  the  defendant  had, 
as  pursuer,  raised  actions  of  declarator,  reduction,  count  and 
reckoning  <&c,  before  the  Lords  in  Council  and  Session  in  Scotland, 
against  the  present  plaintiff  and  one  Robert  Shedden  Patrick,  as 
defenders.  On  10th  March,  1852,  the  Lords  pronounced  an  inter- 
locutor and  decree,  to  the  effect  that  the  Lords  sustained  the 
defences  pleaded  by  the  defenders  against  the  relevancy  of  the 
grounds  of  action  set  forth  in  the  conjoined  summons  and 
supplementary  summons  of  declarator,  reduction,  and  count,  and 
reckoning,  "dismiss  the  said  actions,  and  assoilzie  the  defenders 
from  the  whole  conclusions  thereof,  find  the  defenders  entitled  to 
their  expenses,  appoint  account  of  expenses  to  be  lodged,  and  remit 
to  the  auditor  to  tax  the  same  and  report."  The  expenses  were 
afterwards  taxed  by  the  auditor  at  494Z.  2*.  Id.  The  pursuer,  the 
present  defendant,  *presented  a  petition  of  appeal  to  the  House  of  [  *16  1 
Lords,  against  the  above  judgment :  and  this  petition  was  pending 
at  the  time  of  the  present  action.  On  21st  May,  1852,  the  present 
plaintiff  and  R.  S.  Patrick  presented  a  petition  to  the  Lords  of 
Council  and  Session,  applying  for  decree  and  execution  pending 
appeal  (l),  and  praying  their  Lordships  to  approve  of  the  auditor's 

(1)  Stat.  48  Geo.  III.  c.  151,  "con-  si  on,  or  execution,  and  payment    of 

corning  the  administration  of  justice  costs  and  expenses  already  incurred, 

in  Scotland,  and  concerning  appeals  to  according   to  their  sound  discretion) 

the  House  of  Lords,"  enacts :  having  a  just  regard  to  the  interests 

Sect.   17  :  "  That  when  any  appeal  of  the  parties  as  they  may  be  affected 

is  lodged  in  the  House  of  Lords,  a  copy  by  the  affirmance  or  reversal  of  the 

of  the  petition  of  appeal  shall  be  laid  judgment  or  decree  appealed  from." 

by    the    respondent    or    respondents.  Sect.    18 :    "  That  it  shall  not   be 

before  the  Judges  of  the  division  to  competent  by  appeal  to  the  House  of 

which  the  cause  belongs ;  and  the  said  Lords    touching    the    regulations    so 

division,   or  any   four  of  the  Judges  made  as  to  such  interim  possession, 

thereof,  shall  have  power  to  regulate  execution,   and  payment  of  expenses 

all  matters  relative  to  interim  posses-  or  costs,  to  stop  the  execution  of  such 

26—2 
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patbiok  reports  on  the  accounts,  and  in  terms  thereof  to  modify  the 
6HEDDEN.  expenses  to  the  said  taxed  amounts  reported  by  him,  and  to  grant 
interim  execution,  and  to  allow  decree,  for  the  sums  of  565L  68.  6d.  (l) 
and  494/.  2s.  lrf.  of  taxed  expenses,  to  go  out,  and  be  extracted  in 
name  of  the  petitioners  respectively,  and  execution  to  proceed 
thereon,  notwithstanding  the  appeal,  to  the  effect  of  enabling  them 
[  *17  3  to  recover  payment  of  the  said  sums,  with  the  *expenses  of  extract : 
and  this,  upon  caution,  in  common  form,  to  repeat  the  same  in  the 
event  of  the  interlocutor  being  reversed  in  the  House  of  Lords; 
and,  further,  to  find  the  present  defendant  liable  to  the  petitioners 
in  the  expenses  of  that  petition,  and  procedure  thereon  ;  or  to  do 
otherwise  in  the  premises  as  to  their  Lordships  might  seem  proper. 
This  petition  was  answered  on  the  part  of  the  present  defendant : 
and  the  following  interlocutor  was  pronounced  by  the  Lords  of  the 
First  Division  of  the  Court  of  Session  : 

"  Edinburgh,  3rd  June,  1852. 
"  The  Lords,  having  considered  the  petition  "  &c.,  "  with  the 
answers"  &c,  "and  having  heard  the  counsel  for  the  parties, 
approve  of  the  auditors'  reports,"  &c,  "drawn  for  the  sums  of 
565/.  6*.  6d.  and  4941.  2*.  lrf.,  and  allow  decree  for  the  said  sums 
to  go  out  and  be  extracted  in  name  of  the  petitioners  respectively, 
and  execution  to  proceed  thereon,  notwithstanding  the  appeal,  to 
the  effect  of  enabling  the  petitioners  respectively  to  recover  payment 
of  the  said  sums,  with  the  expenses  of  extract,  upon  caution  in 
common  form  to  repeat  the  same,  in  the  event  of  the  interlocutor 
recited  in  the  said  petition  being  reversed  in  the  House  of  Lords." 

The  following  is  the  Court  of  Session  Extract  of  the  interim 
decree  for  payment  pronounced. 

"At  Edinburgh,  the  3rd  day  of  June,  1852  years,  sitting  in 
judgment.  The  Lords  of  Council  and  Session  decerned  and 
ordained,  and  hereby  decern  and  ordain,  William  Patrick  Ralston 
Shedden,   Esq.,   sometime  residing  "  &c.,  "  to  make  payment  to 

regulations  as  shall  have  been  so  made  regulation    so    made  as    to   interim 

as  aforesaid  respecting  the  same  ;  pro-  possession,  executiou,  and  payment  of 

vided  that  when  the  appeal  touching  expenses  or  costs,  as  the  justice  of  the 

the  judgment  or  decree  appealed  from  case  shall  appear  to  the  said  House  of 

shall  be  heard,  it  shall  be  competent  Lords  to  require." 
for  the  House  of  Lords  to  make  such  (1)  This  sum  was  claimed  in  respect 

order  and  give  such  judgment  respect-  of  another  action,  the  circumstances  of 

ing  all  matters  whatsoever  which  shall  which  are  not  material  to  the  present 

have  been  done  or  have  taken  place  in  case, 
pursuance  of  or  in  consequence  of  such 
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William  Patrick,  of"  &c,  "of  the  sum  of  4947.  2s.  Id.,  being  the      Patrick 
taxed  amount  of  expenses  to  which  he  was  found  entitled  On  *10th     sheddek. 
March  last,  in  the  conjoined  original  and  supplementary  actions        [  *18  ] 
of  declarator,  reduction,  count  and  reckoning,"  &c,  "now  depend- 
ing before  the  said  Lords  "  &c. ;  "  item  of  the  sum  of  17*.  8<?., 
being  the  dues  of  extracting  this  decree  :  And  the  said  Lords  grant 
warrant    to    messengers -at -arms,   in    her    Majesty's  name    an  I 
authority,  to  charge  the  said  pursuer  personally,  or  at  his  dwelling- 
place,  if  within  Scotland;  and,  if  furth  thereof,  by  delivering  a. 
copy  of  charge  at  the  office  of  the  keeper  of  the  record  of  edictal 
citations  at  Edinburgh,  to  make  payment  of  the  aforesaid  sum  or 
sums  of  money,  principal,  interest,  and  expenses,  and  to  implement 
and  perform  the  hail  foresaid  obligations,  all  in  terms,  and  to  the 
effect  contained  in  the  decree  and  extract  above  written,  and  here, 
referred  to,  and  held  as  repeated  brevitatis  causa.    And  that  to  the 
said  William  Patrick:  if  within  Scotland,  within  fifteen  days;  if 
in  Orkney  or  Shetland,  within  forty  days ;  and,  if  furth  of  Scotland, 
within  twenty-one  days,  next  after  he  is  charged  to  that  effect,, 
under  the  pain  of  poinding  and  imprisonment;    and  also  grant 
warrant  to  arrest  the  said  W.  P.  R  Shedden,  pursuer's,  readiest 
goods,  gear,  debts  and  sums  of  money  in  payment  and  satisfaction 
of  the  said  sum  or  sums,  interest  and  expenses :  And,  if  the  said 
pursuer  fail  to  obey  the  said  charge,  then  to  poind  the  said  pur- 
suer's readiest  goods,  gear  and  other  effects.    And,  if  needful  for 
effecting  the  said  poinding,  grant  warrant  to  open  all  shut  and 
lockfast  places  in  form  as  effeirs.    Extracted  upon  this  and  the 
preceding  page  "  &c. 

It  was  proved  that  caution  had  been  given,  in  compliance  with . 
the  condition  of  the  interlocutor  of  June  3rd,  1852,  and  that  the 
defendant,  in  July,  1852,  was  charged  to  make  payment. 

The  counsel  for  the  plaintiff  contended  that  he  was  entitled  to  a  [ 19  ] 
verdict  on  the  second  issue,  inasmuch  as  the  decree,  from  which 
there  was  the  appeal  to  the  House  of  Lords,  was  not  the  decree 
mentioned  in  the  declaration  (»)•  The  counsel  for  the  defendant 
contended  that  the  action  was  not  maintainable,  inasmuch  as  the  , 
interlocutor  and  decree  of  3rd  June,  1852,  were  not  final.  The 
Lord  Chief  Justice  directed  a  verdict  for  the  plaintiff,  reserving 
leave  to  move  for  a  nonsuit. 

In  this  Term,  Montagu  Smith  obtained  a  rule  accordingly. 
(1)  No  further  discussion  on  this  poiut  took  place. 
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Patbick  Croivder  and  Bovill  now  showed  cause : 

Shedden.  The  interim  decree  of  3rd  June,  1852,  is  not  a  merely  inter- 
locutory proceeding.  Nothing  more  was  to  be  done  in  the  Scotch 
proceeding,  except  the  actual  execution.  Had  it  been  possible,  in 
fact,  to  arrest  the  defendant  in  Scotland,  such  arrest  would  have 
been  valid.  Sect.  17  of  stat.  48  Geo.  III.  c.  151,  enables  the  Scotch 
Judges  to  regulate  all  matters  relative  to  interim  possession,  or 
execution,  and  payment  of  the  costs  and  expenses  already  incurred* 
according  to  their  sound  discretion.  They  have  done  so  ;  and  tliey 
are  now  functi  officio ;  and  the  proceeding,  so  far  as  regards  the 
money  now  claimed,  is  final.  By  sect.  18,  the  appeal  to  the  House 
of  Lords  does  not  stop  the  execution  of  these  regulations.  That, 
generally,  an  action  may  be  maintained  in  the  Courts  of  this 
country  for  money  ordered,  by  the  Scotch  Court,  to  be  paid  in 
T  *20]  respect  of  costs,  appears  from  Russell  v.  Smith  (l).  But  *this  rule 
was  obtained  on  the  authority  of  Paid  v.  Roy  (2).  In  that  case  the 
Master  of  the  Rolls,  premising  that  the  English  courts  of  equity 
would  enforce  a  decree  of  the  Scotch  Courts,  if  final,  held  that  the 
decree  was  there  only  interlocutory :  but  there  the  proceedings  in 
the  Scotch  Courts  were  not  terminated,  and  the  decree  in  question 
was  merely  a  step  in  the  cause:  the  decree  was  for  depositing 
money  in  a  Bank  by  persons  not  parties  to  the  principal  cause ;  and 
the  ultimate  right  to  the  money  was  not  decided  upon.  The  Scotch 
Court,  in  the  present  case,  might  have  ordered  the  payment  to  be 
made  instantly  and  unconditionally:  they  do  make  the  order 
subject  (according  to  the  interlocutor  of  3rd  June,  1852)  to  the 
condition  of  caution  being  given,  and  naming  a  certain  time :  the 
caution  having  been  given,  and  the  time  having  expired,  the  case 
is  as  if  the  order  had  been  for  immediate  payment,  or  as  if  the 
appeal  to  the  House  of  Lords  had  been  abandoned,  in  which  case 
no  caution  would  have  been  required.  It  is  true  that,  under 
sect.  18,  it  will  be  competent  to  the  House  of  Lords  to  give  a 
judgment  affecting  or  varying  these  regulations:  but  any  judgment 
to  that  effect  would  be  merely  analogous  to  a  writ  of  restitution  in 
our  Courts :  the  previous  proceeding  could  not  be  the  less  final. 
A  judgment  in  the  Court  of  Queen's  Bench  is,  properly  speaking, 
final,  though  error  may  be  brought  upon  it :  and,  if  bail  in  error 
be  not  put  in,  and  execution  issue  upon  the  judgment,  the  writ  of 
error  does  not  prevent  such  execution  from  being  final :  all  that 

(1)  60  R.  B.  904  (9  M.  &  W,  810).  (2)  92  R  E.  497  (15  Beav.  433 ;  21 

L.J.  Ch.  361). 
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can  be  done  is  to  have  a  writ  of  restitution.     The  word  "  interim,"      Patbiok 
in  sect.  17,  applies  to  "  possession  "  only :  and,  even  *if  it  applies     sheddem. 
also  to  "  execution,  and  payment,"  it  does  not  mean  interlocutory,       [  *2i  ] 
or  temporary,  but  is  rather  used  to  exclude  the  idea  of  the  proceed- 
ing being  suspended  by  the  appeal :  it  means  that,  in  spite  of  and 
pending  the  appeal,  the  costs  may  be  ordered  to  be  paid  in  the  time 
intervening  between  the  order  and  the  determination  of  the  appeal. 

Sir  F.  Kelly  and  Montagu  Smith  (with  whom  was  Prentice), 
contra  : 

The  regulations  made  under  sect.  17  appear,  both  from  their 
nature  and  from  the  language  of  the  section,  to  be  merely  inter- 
locutory ;  and  therefore  no  action  can  be  maintained  upon  them : 
Emerson  v.  Lashley  (]),  in  which  case  an  action  on  the  judgment 
itself  would  have  been  maintainable.  The  regulation  here  is  more 
analogous  to  a  rule  of  our  Courts  than  to  a  judgment ;  the  order 
might  have  been,  if  the  Court  had  thought  fit,  to  pay  the  money 
into  Court.  In  Berkeley  v.  Eldrrkin  (2)  this  Court  held  that  an 
action  does  not  lie  in  this  Court  upon  the  judgment  of  a  county 
court :  and  the  decision  proceeded  partly  on  the  ground  that  sects.  96, 
99  of  stat.  9  &  10  Vict.  c.  95,  provide  a  peculiar  mode  of  execu- 
tion, and  also,  to  a  great  extent,  upon  sect.  100,  which  enables  the 
Judge  of  the  county  court  to  rescind  or  alter  his  order.  Here  the 
order  may  be  varied  by  the  House  of  Lords,  under  sect.  18  of  stat. 
48  Geo.  HI.  c.  151.     (Montagu  Smith  was  stopped  by  the  Coubt.) 

• 
Lord  Campbell,  Ch.  J. : 

I  think  this  action  is  not  maintainable.  Before  stat.  48  Geo.  IH. 
c.  151,  there  could  not  be  execution  on  a  Scotch  judgment  pending 
an  *appeal  to  the  House  of  Lords.  That  Act  makes  provision  for  [  *22  ] 
execution  pending  the  appeal,  and  no  more.  Here  the  order  is 
•made,  directing  money  to  be  paid  for  costs,  and  execution  to 
issue  for  such  money,  but  only  after  caution  given.  That  does  not 
create  a  right  of  bringing  an  action  in  this  Court  for  the  money, 
there  being  an  appeal  from  the  judgment  in  the  cause  itself.  The 
only  result  is  that  execution  may  be  taken  out  at  the  time  designated 
by  the  order :  and  the  terms  of  the  order  may  be  varied  by  the 
Scotch  Court,  which  retains  this  power  down  to  the  time  of  the 
determination  of  the  appeal  in  the  House  of  Lords.  That  is  surely 
not  an  order  final  in  the  sense  in  which  an  order  must  be  final  upon 

(1)  3  B.  B.  370  (2  H.  Bl.  248).  (2)  93  B.  B.  405  (1  El  &  Bl.  805). 


408  1853.    Q.  B.    2  EL.  &  BL.  22—23.  [r.b. 

Patrick      which  an  action  is  to  be  maintained.     The  rule  therefore  must  l»e 
Shkdden.     made  absolute. 

WlGHTMAN,    J.  : 

It  is  admitted  that  the  action  cannot  be  maintained  unless  the 
order  was  final :  and  I  think  that  clearly  it  was  not  final.  The 
very  word  "interim,"  in  sect.  17,  shows  that  the  order  is  no  more 
than  an  interim  proceeding  to  regulate  the  payment  of  costs,  pending 
the  appeal  in  the  House  of  Lords.  The  judgment  in  the  cause  may 
be  affirmed  or  reversed  :  in  the  meantime  the  result  is  uncertain. 
The  Scotch  Court  has  power  to  regulate  all  matters  relating  (among 
other  things)  to  costs,  during  the  interval.  If  we  look  at  the  order, 
it  clearly  treats  the  payment  as  not  to  be  made  or  enforced  finally 
till  the  appeal  is  determined,  though  execution  may  issue  in  the 
meantime. 

Crompton,  J.  (l) : 

[  *23  ]  I  am  of  the  same  opinion.    All  *  proceedings  in  the  decree  in  the 

cause  itself  would  be  stopped  by  the  appeal :  but,  by  the  statute, 

execution  is  allowed  to  go  in  the  mean  while.     The  result  is  the 

whole  effect.    The  right  to  claim  costs  flows  out  of  the  decree  which 

is  stopped :  and  then  this  order  gives  the  party  nevertheless  the 

power  of  obtaining  the  costs  by  an  execution  which  is  subject  to  the 

result  of  the  appeal. 

•  Rule  absolute. 

i»*  ATTWOOLL  v.   ATTWOOLL. 

AprilM.  (2  ^  &  ^  ^^^  ^  g  c   22  ^  j  Q  fi  287  ;  n  Jur   789  ^ 

[Set  off.  See  now  Judicature  Act,  1873  (36  &  37  Vict.  c.  Gti),  s.  24  (3) ; 
R.  S.  C.  1833,  Ord.  XIX.  r.  3.] 


1853.  FOSTER  v.  HAYES  and  JOHN  PIERSON(2). 

Ayril  29.  v   ; 
(2  El.  &  Bl.  27—34  ;  S.  C.  22  L.  J.  Q.  B.  329.) 

r  27 1 

L       J  A.  by  his  will,  made  in  1788,  devised  Blackacre  to  trustees  to  the  use  of 

his  grandson  M.  for  life,  remainder  to  the  use  of  M.'s  children  as  he  might 
appoint,  and,  in  default  of  appointment,  "  to  the  use  of  all  the  children, 
both  sons  and  daughters,  of  the  body  of  the  said  M.  lawfully  issuing, 
equally  to  be  divided  amongst  them,  share  and  share  alike,  and  to  take  as 
tenants  in  common  and  not  as  joint-tenants,  and  their  heirs  for  ever ;  and, 
for  default  of  such  issue,  to  the  use  of  all  the  children  of  my  brothers  and 
sister,  equally  to  be  divided  amongst  them,  share  and  share  alike,  aud  to 
take  as  tenants  in  common  and  not  as  joint- tenants,  and  their  heirs  for 
ever."  He  then  devised  Greenacre  to  the  use  of  his  grandson  W.  for  life, 
with  limitations  over  expressed  in  the  same  terms.  Then  followed  a 
(1)  Erie,  J.  was  absent.  (2)  Affd.  4  El.  &  Bl.  717 


u. 
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proviso,  "  in  case  either  of  my  said  grandsons  shall  happen  to  die  without       Foster 
issue  of  their  bodies  lawfully  begotten,  that  my  said  trustees  shall  stand  v. 

seised  of  the  several  hereditaments  and  estates  hereinbefore  devised  for  the  Hayes. 
benefit  of  such  grandson  so  dying  to,  for  and  upon  the  like  uses  and  trusts 
as  they  shall  stand  seised  of  the  hereditaments  and  estates  before  devised 
for  the  benefit  of  such  survivor."  At  the  time  the  will  was  made,  the 
testator  had  two  infant  grandchildren  M.  and  W.,  and  several  nephews.  M. 
and  W.  both  survived  him.  M.  had  one  child  E.,  a  daughter,  who  died  in 
his  lifetime,  an  infant,  before  stat.  3  &  4  Will.  IV.  c.  106,  leaving  defendant 
E.'s  cousin  and  heir-at-law.  W.  died  without  ever  having  had  issue.  Then 
M.  died.  The  defendant,  who  was  not  a  child  of  a  brother  or  sister  of  the 
testator,  or  heir  of  such  child,  claimed  Blackacre,  as  heir-at-law  of  E.  The 
nephews  also  claimed  it : 

Held,  that  E.  on  her  birth  took  a  vested  remainder  in  fee  in  Blackacre, 
which  on  her  death  descended  to  defendant. 

Replevin.  Avowry  and  cognizance :  That  one  William  Harding, 
being  seised  in  fee  of  certain  premises,  and,  amongst  others,  of  the 
farm  where  the  distress  was  taken,  made  his  will  on  the  8th 
January,  1788.  The  will  was  then  set  oat  at  length.  By  it  the 
testator  devised  to  his  nephew  Robert  Kitchen,  and  his  heirs,  certain 
real  estate  (not  including  the  farm  on  which  the  distress  was  taken), 
and  devised  certain  other  real  estate,  including  the  farm  on  which  the 
distress  was  taken,  to  trustees,  upon  trust,  during  the  time  that  testa- 
tor's grandson  Matthew  Hayes  should  be  under  the  age  of  twenty- 
one  years,  to  receive  the  profits  and  accumulate  them,  and,  on  his 
attaining  the  age  of  twenty-one,  upon  trust  for  him  for  life ;  and 
after  his  decease  to  the  use  of  his  children,  as  he  might  appoint ;  and, 
in  default  of  appointment,  "  to  the  use  of  all  the  children,  both  sons 
and  daughters,  of  the  body  of  the  said  Matthew  Hayes  lawfully 
issuing,  equally  to  be  divided  amongst  *them,  share  and  share  I  *28  ] 
alike,  and  to  take  as  tenants  in  common  and  not  as  joint-tenants, 
and  their  heirs  for  ever ;  and,  for  default  of  such  issue,  to  the  use  of 
all  the  children,  both  sons  and  daughters,  of  my  brothers  and  sister, 
equally  to  be  divided  amongst  them,  share  and  share  alike,  and  to 
take  as  tenants  in  common  and  not  as  joint- tenants,  and  their  heirs 
for  ever."  He  then  devised  other  real  estate  to  the  same  trustees, 
with  similar  limitations  for  the  benefit  of  his  grandson  William 
Harding  Hayes,  and  with  a  devise  over  in  the  same  words.  Then 
followed  this  proviso.  "  Provided  always,  and  my  will  and  mind 
expressly  is,  that,  in  case  either  of  my  said  grandsons  shall  happen 
to  die  without  issue  of  their  bodies  lawfully  begotten,  that  my 
said  trustees  shall  stand  seised  of  the  several  hereditaments  and 
estates  hereinbefore  devised  for  the  benefit  of  such  grandson  so 
dying,  to,  for  and  upon  the  like  uses  and  trusts  as  they  shall  stanc| 
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Foster  seised  of  the  hereditaments  and  estates  before  devised  for  the  benefit 
Haybs.  of  such  survivor."  There  were  averments  that  the  testator  died 
seised  ;  that  Matthew  Hayes  survived  him,  attained  twenty-one  in 
1814,  married,  and  had  an  only  child,  Elizabeth  Harding  Hayes, 
who  died  an  infant,  in  her  father's  lifetime,  before  the  passing  of 
stat.  8  &  4  Will.  IV.  c.  106,  leaving  Thomas  Hayes,  the'avowant,  her 
cousin  and  heir-at-law :  that  Matthew  Hayes  demised  the  farm  in 
question  to  the  plaintiff,  at  a  rent  of  98/.  payable  half  yearly,  and 
then  died  between  two  days  of  payment,  and  the  current  half  year's 
rent  afterwards  became  due  ;  and  that  the  avowant  Thomas  Hayes 
became,  as  heir  of  Elizabeth  Harding  Hayes,  entitled  to  the  rever- 
sion in  fee  in  possession ;  and  that  the  rent  for  the  last  half  year 
[  *29  ]  was  apportioned.  He  then  avowed,  and  the  other  defendant  *made 
cognizance,  for  a  distress  for  the  apportionment  of  the  rent  in  the 
half  year  during  which  Matthew  Hayes  died.  Demurrer.  Joinder. 
Plea  2  to  the  avowry  and  cognizance :  That  Elizabeth  Harding 
Hayes  died  an  infant  unmarried,  of  the  age  of  two  weeks.  That 
William  Harding  Hayes  the  devisee,  grandson  of  the  testator,  died 
after  the  testator  and  before  Matthew  Hayes,  without  ever  having 
had  issue.  That,  at  the  time  of  making  his  will,  the  testator  had 
then  living  two  brothers,  Henry  and  Bobert,  and  one  sister,  Isabel, 
who  had  then  several  children  of  whom  some  still  survive.  And 
that  Thomas  Hayes,  the  avowant,  is  not  one  of  such  children,  nor 
the  heir  of  one ;  and  that  the  said  children  surviving,  and  the  heirs 
and  devisees  of  those  dead,  claim  the  rent  from  plaintiff.  Demurrer. 
Joinder. 

The  case  was  argued  in  this  Term  (*). 

Cowling,  for  the  plaintiff : 

The  question  is,  whether,  on  the  construction  of  William 
Harding's  will,  Elizabeth  Harding  Hayes  took,  as  soon  as  she  was 
born,  a  vested  estate  in  fee.  If  so,  Thomas  Hayes  as  her  heir-at-law  is 
entitled  to  the  estate ;  if  not,  he  has  no  title.  The  whole  question, 
therefore,  turns  on  the  construction  of  the  will.  It  appears  that, 
at  the  time  when  the  will  was  executed,  the  testator  had  two 
grandsons  who  were  the  principal  objects  of  his  bounty,  and  two 
brothers  and  a  sister  whose  families  were  the  secondary  objects  of 
his  bounty.  The  devise,  had  it  stopped  short  just  before  the 
proviso,  would  have  been  a  devise  of  one  estate  to  one  grandson  for 
*  ]  life,  with  remainder  to  the  use  of  the  children  of  that  *grandson 
(1)  April20th.  Before  Lord  Campbell,  Ch.  J.,Wiglitinan,ErleandCrompton,  JJ. 
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and  their  heirs ;  and,  in  default  of  such  issue,  to  the  children  of  his  Fostkh 
brothers  and  sister :  and  a  similar  devise  of  another  estate  to  Hayes. 
the  other  grandson.  If  the  effect  of  this  was  a  contingent  fee  to 
the  unborn  children  of  the  grandson,  then,  on  the  birth  and  death 
of  an  infant,  the  estate  passed  away  from  the  children  of  the 
brothers  and  sister  to  a  person  not  the  object  of  the  testator's 
bounty.  He  certa:nly  cannot  have  intended  that :  and  his  real 
intention  would  be  fulfilled  if  the  grandson  took  an  estate  in  tail. 
And  this  intention  is  made  more  clear  by  thn  proviso  which  gives 
the  estate  of  each  grandson,  in  case  he  shall  die  without  issue,  to 
the  other.  It  has  long  been  settled  that,  in  wills  executed  before 
stat.  7  Will.  IV.  &  1  Vict.  c.  26,  the  words  "  die  without  issue  " 
prima-  facie  mean  die  after  an  indefinite  failure  of  issue.  The 
context  may  indeed  show  in  some  cases  that  the  phrase  is  used  in  a 
different  sense.  Thus  in  Doe  d.  Comberbachv.  Perryn(\)  the  devise 
was  to  the  testator's  niece  for  life,  remainder  to  all  and  every  her 
children  by  her  husband  James,  "  and  their  heirs  for  ever,  to  be 
equally  divided  between  and  among  such  children  (if  more  than 
one)  share  and  share  alike  :  but  if  only  one  child,  then  to  such  only 
child  and  his  or  her  heirs  for  ever ;  and  for  default  of  such  issue," 
to  his  niece's  husband  James.  It  was  held  in  that  case  that 
'•  default  of  such  issue  "  did  not  mean  after  a  failure  of  issue  of  the 
niece,  but  in  case  there  are  no  such  children.  The  person,  however,  in 
whose  favour  the  devise  over  was  there  made,  could  not  be  an  heir 
of  his  own  children ;  so  that  there  was  no  incongruity  in  a  devise 
to  him  in  default  of  their  heirs  ;  and  this  fact  forms  the  distinction 
between  that  case  and  *Ives  v.  Legge  (2),  which  is  expressly  [  *3l  ] 
recognised  in  Doe  d.  Comberbach  v.  Perryn  (\).  The  decision  in 
Ires  v.  Legge  (2)  was  that,  wherever  after  a  devise  to  children  and 
their  heirs  there  comes  a  devise,  introduced  by  the  words  "in  default 
of  issue"  or  similar  words,  to  a  person  who  would  himself  be  one  of 
the  heirs  of  the  children,  so  that  it  would  be  impossible  that  the 
devise  to  him  should  ever  take  effect  if  it  was  only  to  be  in  default 
of  their  heirs  general,  the  words  shall  be  construed  to  mean  heirs 
of  the  body.  There  are  many  cases  where  words  which  would 
prima  facie  give  an  estate  in  fee,  are  cut  down  in  this  manner  by  a 
subsequent  limitation,  so  as  only  to  give  an  estate  tail:  Doe  d. 
Beany.  Halley  (a),  Briee  v.  Smith  (4),  Lewis  d.  Ormond  v.  Waters  (5), 

(1)  1  R.  R.  757  (3  T.  R.  484).  (8)  8  T.  R.  5.     Stated  39  R.  R.  592. 

(2)  3  T.  R.  488,  note  («).    See  1  R.  R.  (4)  Willes,  1. 
760.  (o)  6  East,  336. 
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Foster  Doe  d.  Jearradv.  Bannister  (l).  In  the  present  case,  if  the  will  bad 
Hayes.  stopped  at  the  end  of  the  devise  to  the  children  of  the  testator's 
brothers,  after  the  devise  to  his  grandson's  children  and  their  heirs, 
it  would  be  an  argument  that  the  words  "  in  default  of  such  issue  " 
gave  an  estate  tail  to  the  grandsons ;  but  the  proviso  shows  the 
intention  clearly. 

Iludall,  contra : 

The  grandsons  took  an  estate  for  life,  remainder  to  their  children 
in  fee;  and,  if  there  never  were  such  children,  then  there  is  a 
devise  over.  The  authorities  are  very  numerous  to  show  that,  after 
a  devise  to  children  and  their  heirs,  the  words  in  "  default  of  such 
[  '32  ]  issue  "  mean  if  there  are  no  such  children ;  *Rex  v.  The  Marquis  of 
Stafford  (2)  is  a  leading  case.  Then  there  are  many  cases  which 
show  that  the  words  in  the  proviso  "  die  without  issue,"  when 
following  a  devise  to  children  and  their  heirs,  mean  "  die  without 
having  had  issue";  such  are  Ginger  d.  White  v.  White  (a),- 
Malcolm  v.  Taylor  (4).  In  Goodright  d.  Docking  v.  Dunham  (s)  the 
devise  over  was  to  a  relative ;  yet  the  argument  now  used  was  never 
thought  of.  There  is  another  class  of  cases  which  establish  that, 
where  there  is  a  devise  to  A  for  life,  remainder  to  his  unborn  sons 
in  tuil  male,  remainder  to  his  daughters  in  fee,  and,  in  default  of 
issue  of  A.,  a  devise  over,  the  words  "  default  of  issue  "  shall  not  be 
construed  to  give  an  estate  tail  in  general,  but  shall  mean,  if  there 
are  no  such  issue.  These  cases  were  all  reviewed  and  confirmed  in 
Baker  v.  Tucker  (a).  All  these  cases  show  that  both  in  the  devise 
and  in  the  proviso  the  words  "  in  default  of  issue  "  must  mean  "  in 
case  my  grandson  never  has  such  issue." 

Cowling,  in  reply : 

The  construction  contended  for  by  the  defendants  makes  all  the 
estates  in  remainder  contingent. 

Cur.  adv.  riilt. 

Lord     Campbell,  Gh.  J.   now  delivered    the    judgment    of    the 
Court  : 

We  are  of  opinion  that,  under  the  will  of  Wm.  Harding,  Elizabeth 
Harding  Hayes,  on  her  birth,  took  a  vested  remainder  in  fee  in  the 

(1)  56  R.  R.  714  (7  M.  &  W.  292).  (4)  34  R.  R.  117(2  FUiss.  &  My.  416). 

(2)  8  R.  R.  668  (7  East,  521).  (5)  1  Doug.  264. 

(3;  Willee,  348,  (6)  88  R.  R.  50  (3  H.  L.  C\  106). 


¥oi..xcv:]        1853.    Q.  B.    2  EL.  &  6L.  32-  34.  4t3 

lands  in  question,  *subject  to  the  life  estate  of  her  father  MattheW  Foster 
Hayes.  There  seems  to  us  to  be  no  doubt  whatever  that  this  hayes. 
would  be  the  effect  of  the  limitations  in  favour  of  Matthew  and  his  [  *33  ] 
children,  irrespective  of  the  proviso,  which  is  mainly  relied  upon 
by  the  counsel  for  the  plaintiff.  No  words  could  have  been 
employed  better  adapted  for  that  purpose  than  those  found  in  the 
will,  down  to  the  limitation  in  favour  of  the  sons  and  daughters  of 
the  testator's  brothers  and  sister,  "  for  default  of  such  issue :  "  and 
"  for  default  of  such  issue,"  according  to  various  authorities  which 
were  cited,  must  mean  "  for  default  of  Matthew  having  had  no  child 
in  whom  the  remainder  in  fee  should  vest."  The  doctrine  on  which 
this  construction  rests  is  confirmed  by  the  first  case  which  Mr. 
Cowling  cited  to  bring  it  into  doubt,  Doe  d.  Comberbach  v.  Perryn(\)9 
and  is  quite  consistent  with  his  second,  an  antecedent  case,  Ives  v. 
Legge  (2) ;  for  there  the  words  to  be  construed  are  essentially 
different.  We  must  therefore  come  to  the  effect  of  the  proviso : 
and  we  think  that  Mr.  Cowling  made  out  the  rule  of  construction 
for  which  he  contended,  that,  although  there  be  a  limitation  in  a 
will  in  which  taken  by  itself  the  word  "  heirs  "  must  be  construed 
to  mean  heirs  general,  and  to  give  a  fee  simple,  if  there  be  a 
subsequent  limitation  in  the  will  which  can  have  no  operation  if 
this  effect  is  given  to  the  word  "  heirs,"  it  shall  mean  heirs  of  the 
body  and  cut  down  the  prior  gift  to  an  estate  tail.  But  here  the 
limitations  which  follow  the  proviso  may  take  effect  although 
the  contingency  sliould  be  considered  to  be  *that  the  grandsons  [*34] 
shall  die  without  having  had  children.  On  this  supposition,  the 
other  objects  of  the  testator's  bounty  would  have  a  somewhat  less 
chance  of  being  benefitted  than  if  the  remainder  had  been  cut  down 
to  an  estate  tail ;  but  they  would  have  been  entitled  to  take  in 
default  of  the  grandsons  never  having  had  any  children :  and,  as 
the  estate  tail  might  have  been  barred  by  a  recovery,  the  practical 
difference  is  not  very  important.  The  proviso  uses  the  expression 
"in  case  either  of  my  said  grandsons  shall  hapen  to  die  without 
issue  of  their  bodies  lawfully  begotten : "  but  we  think  this  must 
mean  such  issue  as  is  before  specified,  and,  introducing  no  devise 
inconsistent  with  the  prior  gift  to  the  children  of  the  grandsons 
and  their  heirs,  leaves  the  remainder  in  fee  simple  to  vest  in  the 
child  of  the  grandson  on  its  birth.  This  being  the  plain  intention 
of  the  testator,  and  consistent  with  all  the  authorities  cited,  we  give 

Judgment  for  the  defendant*. 
(1)  1  E.  R.  757  (3  T.  B.  484).  (2)  3  T.  R.  488,  note  («).    See  1  R.  R.  760. 
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IN  THE   EXCHEQUER  CHAMBER. 


(Error  from  the  Queen's  Bench.) 
WW.  SMITH  v.  CANNAN  (I). 

A pril  29. 
' (2  El.  &  Bl.  35—45 ;  S.  C.  22  L.  J.  Q.  B.  290 ;  17  Jur.  911.) 

L       J  G.,  a  farmer,  conveyed  all  bis  fanning  stock  and  goods  to  S.  by  bill  of 

sale,  by  way  of  security  for  about  900/.,  with  a  power  of  sale.  The  pro- 
perty comprised  in  the  bill  of  sale  was  of  about  the  value  of  2,800/. ;  and 
there  was  a  trust  for  G.  of  the  surplus  of  the  property  comprehended  in  the 
bill  of  sale,  which  was  the  whole  of  G.'s  property,  with  the  exception  of  two 
shares  in  a  joint  stock  Bank,  of  the  value  of  17/.  10«.  each.  S.  seized  and 
sold  enough  of  the  stock  to  pay  the  amount  secured.  G.  was  declared  a 
bankrupt,  as  a  banker.  The  bill  of  sale  was  bond  fide  given  under  pressure ; 
and  the  trade  of  the  Bank  was  not  affected  by  giving  it.  On  trover  by  G.'s 
assignees  against  S.,  issues  being  joined  on  pleas  of  Not  guilty  and  Not 
possessed,  and  the  Judge  at  Nisi  Prius  having  ruled  that  these  facts  were 
evidence  on  which  the  jury  might  find  a  verdict  for  the  plaintiff : 

Held,  by  the  Exchequer  Chamber,  on  a  bill  of  exceptions,  that  the  neces- 
sary consequence  of  an  assignment  of  what  is  substantially  all  the  trader's 
property  is  to  delay  his  creditors,  and  that  the  existence  of  a  resulting 
trust,  and  of  a  substantial  surplus,  does  not  prevent  its  haying  that  effect; 
and  that  a  conveyance  necessarily  delaying  a  trader's  creditors  is  an  act  of 
bankruptcy,  though  it  has  not  the  effect  of  stopping  his  trade ;  and  that  a 
transaction,  being  itself  an  act  of  bankruptcy,  is  not  protected,  though  made 
with  a  party  who  has  no  notice  of  the  circumstances  making  it  an  act  of  bank- 
ruptcy ;  and  consequently  that  the  facts  in  this  case  were  evidence  on  which 
the  jury  might  find  for  the  plaintiffs,  and  the  direction  was  therefore  right. 

Trover  by  defendants  in  error,  plaintiffs  below,  assignees  of 
Garnham,  a  bankrupt.  There  were  two  counts,  one  laying  the 
conversion  before  and  the  other  after  the  bankruptcy. 

Pleas  :  Not  guilty ;  Not  possessed.     Issues  thereon. 

At  the  trial,  before  Adams,  Serjt.,  at  the  Bury  Spring  Assizes, 

1852,  the  verdict  passed  for  the  plaintiffs   below,   defendants   in 

error,  on  all  the  issues,  subject  to  a  bill  of  exceptions.     Error  was 

now  brought.     The  bill  of  exceptions  set  out  the  evidence  given  at 

the  trial,  consisting  mainly  of  admissions.     The  material  facts  were 

I  *36  ]        *  these.     Garnham  was  a  farmer :  Smith  was  his  creditor,  to  the 

amount  of  240/.,  and  was  also  his  surety  to  a  Bank  to  the  amount  of 

7001.     Garnham,  under  pressure  from  Smith,  bond  fide  executed, 

on  7th  February,  1851,  a  bill  of  sale.     By  this  he  conveyed  to 

Smith,  by  way  of  security  for  the  debt  of  240/.,  and  indemnity 

(1)  Applied,    Wvodhouse  v.  Murray  41  L.    J.  Bk.  21 ;    foil.   Qrawcvrn  v. 

(1867)  L.  11.  2  Q.  B.  630,  641,  36  L.  J.  Saltrr  (1881)   18   Ch.   D.   30,   46,    61 

Q.  B.  289  [affd.  LE.4Q.  B.  27,  38  L.J.  Ch.  495  ;  cited,  Shears'^.  GtxMard 

L.J.  Q.  B.  28]  ;  appr.  Exjmrte  Farley,  [1896]  1  Q.  B.  406,  410,  65  L.  J.  Q.  B. 

lie  Nurse  (1868)  L.  E.  3  Ob.  515,  519 ;  344,  C.  A. 
lie  Wood  (1872)  L.  E.  7  Ch.  303,  308, 


*ol.  xcv.l     1863.    feX.  CH.    2  EL.  &  BL.  36—87.  415 

against  loss  on  the  guarantee  for  700/.,  all  his  household  goods,       Smith 

crops,  farming  stock  and  effects  then  being  upon  his   farm,  or      cajthah. 

which  should  or  might  be  or  be  growing  thereafter  in  or  upon  the 

same,  by  way  of  mortgage ;  with  a  power,  on  default  of  payment, 

and  notice  given  by  Smith  in  writing,  for  Smith  to  seize  and  sell 

the  same,  and  out  of  the  moneys  to  pay  himself  and  the  debt  for 

which  he  was  surety,  pay  the  expenses  of  sale,  &c,  and  "  render  to 

and  account  for  the  surplus  (if  any)  of  the  said  money  arising  from 

such  sale  or  sales  as  aforesaid  unto  the  said  George  Garnham, 

his  executors,  administrators  or  assigns."     Notice  was  given ;  and, 

on  22nd  February,  1851,  Smith  seized  and  sold  stock  and  goods  of 

sufficient  value  to  pay  his  own  debt  and  discharge  the  debt  for 

which  he  was  surety,  and  pay  the  costs  of  the  sale,  amounting  in 

the  whole  to  988/.  1*.  lOd.    This  was  the  conversion  complained  of. 

It  appeared  that,  at  and  before  the  time  when  the  bill  of  sale 
was  executed,  Garnham  was  indebted  to  various  parties,  to  the 
amount  in  the  whole  of  about  7,000/.  The  property  comprised  in 
the  bill  of  sale  was  of  the  value  of  about  2,800/.,  being  about  three 
times  the  amount  for  which  it  was  a  security.  The  bill  of  sale 
comprised  the  whole  of  Garnham's  property,  except  the  equity  of 
redemption  of  some  real  estate  mortgaged  to  beyond  its  value,  and 
two  20/.  shares  in  a  joint  stock  Bank,  then  of  the  value  of  17/.  10*. 
each.  It  was  not  *  known  to  Garnham's  creditors  that  he  possessed  [  *37  ] 
these  shares  ;  and  they  all  dealt  with  him  as  a  farmer,  and  not  as  a 
banker.  He  was,  on  27th  March,  1851,  adjudged  a  bankrupt,  on 
a  petition  of  24th  March,  1851.  The  sufficiency  of  the  petitioning 
creditor's  debt,  and  the  trading  of  Garnham,  as  a  banker,  were 
admitted :  and  it  was  also  admitted  that  the  business  of  the  joint 
stock  Bank  in  question  was  not  affected  by  the  bill  of  sale  executed 
by  Garnham. 

The  learned  Serjeant  ruled  that  these  facts  were  evidence  on 
which  the  jury  might  find  for  the  plaintiffs  below  :  on  which  ruling 
the  exception  was  tendered. 

Worlledge,  for  the  plaintiff  in  error  (defendant  below) : 
The  assignment  by  Garnham  of  his  farm  stock  is  admitted  to  be 
a  bona  fide  conveyance,  and  cannot  be  impeached  except  on  the 
ground  that  it  was  an  act  of  bankruptcy.  Now  Garnham  was  only 
a  trader  in  respect  of  the  two  shares  which  made  him  a  banker : 
those  two  shares  are  not  included  in  the  assignment ;  he  was  not 
disabled  from  carrying  on  his  trade  as  a  banker ;   for  he  assigned 
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Smith        Away  ho  part  of  his  stock  in  trade ;   and  in  fact  the  business  of  the 
CakSah.      Bank  went  on  as  before. 

(Parke,  B. :  The  question  raised  on  this  point  is,  What  is  the 
definition  of  the  transfer  of  the  whole,  or  nearly  the  whole,  of  a 
trader's  goods  which  constitutes  an  act  of  bankruptcy?  In  the 
present  case  the  conveyance  was  not  fraudulent  in  fact ;  the  trade 
was  not  stopped  ;  nor  were  the  trade  creditors  delayed.  If,  there- 
fore, it  is  an  essential  ingredient  in  the  definition  of  such  an  act  of 
bankruptcy  that  the  conveyance  should  be  such  as  necessarily  to 
have  the  effect  of  stopping  the  trade,  the  plaintiff  in  error  is  entitled 
[  *88  ]  to  succeed.  The  *  words  of  stat.  12  &  18  Vict.  c.  106,  s.  67  (i),  which 
do  not  in  this  respect  differ  from  those  of  the  former  Bankrupt 
Acts,  are,  "  That  if  any  trader  liable  to  become  bankrupt  "  "  make 
or  cause  to  be  made,"  "  any  fraudulent  grant  or  conveyance  of  any 
of  his  lands,  tenements,  goods,  or  chattels,"  every  such  trader 
making  such  a  deed,  "  with  intent  to  defeat  or  delay  his  creditors, 
shall  be  deemed  to  have  thereby  committed  an  act  of  bankruptcy." 
Do  you  say  that  creditors  in  that  enactment  means  trade  creditors  ?) 

The  assignment  of  so  much  of  a  trader's  effects  as  disables  him  from 
carrying  on  his  trade,  though  not  fraudulent  in  the  proper  sense 
of  the  word,  is  held  to  be  fraudulent  within  the  meaning  of  the 
bankrupt  laws.  But  the  cases  are  confined  to  assignments  disabling 
the  trader  from  carrying  on  his  trade.  [He  cited  Compton  v. 
Bedford  (2),  Law  v.  Skinner  (3),  Baxter  v.  Pritchard  (*) ,  Cair  v. 
[89]  B%udi88(5),  Wedge  v.  Newlyn(6)  and  Siebert  v.  Spooner  (7).]  There 
is  a  further  point  in  the  present  case.  The  assignment  is  by  way 
of  security  only ;  and  there  is  an  express  resulting  trust  for  the 
benefit  of  Garnham.  And,  as  the  surplus  is  here  substantial, 
amounting  to  two-thirds  of  the  value,  this  cannot  be  taken  as 
an  assignment  of  all  the  trader's  effects.  It  is  true  that  the 
equitable  interest  could  not  be  taken  in  execution  under  a  Ji.  fa. : 
Scott  v.  Scholey  (s) ;  but  a  creditor  could  take  it  in  equity :  Green- 
wood v.  Churchill  (9).  Again  Smith,  to  whom  the  security  was  given, 
was  ignorant  that  Garnham  was  a  trader. 

(Parke,  B. :  If  the  transaction  is  itself  an  act  of  bankruptcy,  it  is 

(1)  See  now  Bankruptcy  Act,  1883  (5)  1  Cr.  M.  &  R.  443,  447. 
(46  &  47  Vict.  c.  52),  s.  4  (1)  (b).— A.  C.  (6)  4  J3.  &  Ad.  831. 

(2)  1  W.  Bl.  362.  (7)  46  R.  R.  471  (1  M.  &  W.  714). 

(3)  2  W.  Bl.  996.  (H)  9  R.  R.  487  (8  East,  467). 

(4)  40  R.  R.  335,  340  (1  Ad.  &  El.  (9)  1  My.  &  K.  546. 
456,  462). 


vol.  xcv.]      1858.     EX.  CH.     2  EL.  &  BL.  89— 41/  41 7 

not  protected,  though  there  is  no  notice  of  the  act  of  bankruptcy  *to       Smith 
those  claiming  under  it.)  Caiwan. 

[NO  J 

In  Lindon  v.  Sliarp  (1)  it  was  considered  material  to  show  that  the 
transferee  had  notice  of  the  facts  making:  the  transfer  an  act  of 
bankruptcy.    It  is  pointed  out  in  the  judgment  (2). 

(Cresswbll,  J. :  In  Hall  v.  Wallace  (3)  the  defendant  took  the 
goods  of  a  trader  in  execution.  He  bond  fide  believed  that  he  was 
acting  hostilely  to  the  trader ;  but  it  appeared  that  he  was  induced 
to  issue  the  execution  by  a  person  acting  at  the  secret  request  of 
the  trader.  It  was  held  that  this  was  a  procuring  by  the  trader  that 
his  goods  should  be  taken  in  execution,  and  an  act  of  bankruptcy ; 
and  that  the  defendant,  though  innocent  and  ignorant,  was  not 
protected.) 

Byles,  Serjt.,  was  desired  by  the  Court  to  confine  himself  to 
the  questions  whether  the  reservation  of  the  shares,  and 
the  existence  of  a  substantial  surplus  beyond  the  amount 
secured,  prevented  the  assignment  from  being  an  act  of 
bankruptcy : 

The  question  is  as  to  the  construction  of  stat.  12  &  18  Vict.  c.  106, 
s.  67  (4).  The  words  of  the  enactment  do  not  materially  differ  from 
those  of  the  former  Bankrupt  Acts.  And  the  question  is,  whether  this 
deed,  conveying  all  the  trader's  property  except  85Z.,  was  not  a  deed 
necessarily  defeating  or  delaying  the  creditors.  If  so,  the  trader 
must  be  taken  to  have  intended  the  necessary  consequence  of  his 
own  act.  There  is  nothing  in  the  words  of  the  Act  to  confine  it  to 
an  intent  to  defeat  or  delay  the  trade  creditors.  In  fact  the  Bank 
creditors  are  delayed  and  defeated  by  the  removal  of  a  shareholder's 
general  property :  for  they  *could,  by  a  circuitous  process,  procure  [  *4i  ] 
satisfaction  out  of  that  general  property,  after  the  property  of  the 
Bank  was  exhausted.  The  trade  in  this  case  was,  indeed,  not 
stopped ;  and,  if  the  words  of  the  Act  were  "with  intent  to  stop  his 
trade,"  that  would  be  important.  But  stopping  trade  is  no  act  of 
bankruptcy :  Young  v.  Waud  (5).  In  Baxter  v.  Pritchard  (6)  the  sale  of 
the  whole  stock  in  trade  for  ready  money  must  have  stopped  the  trade. 

(Pollock,  C.  B. :  A  solvent  trader,  leaving  off  business,  disposes 

(1)6  Man.  &  G.  895.  Vict.  0.  52),  s.  4  (1)  (b). 

(2)  6  Man.  &  G.  906.  (5)  8  Ex.  221. 

(3)  7M.&W.  353.  (6)  40  E.  B.  335  (1  Ad.  &  El.  456). 

(4)  Bankruptcy  Act,  1883(46  &  47 

B.R. — VOL.  Z3V.  27 


418  1858.    EX.  CH.     2  EL.  &  BL.  41—42.  [r.r. 

Smith       of  his  whole  stock  with  the  express  intent  to  stop  his  trade :  but  no 
Oaknan.      one  would  say  that  was  an  act  of  bankruptcy.) 

The  language  used  in  the  cases  cited  may  be  explained  by  reference 
to  the  particular  facts :  in  all  of  those  cases  the  conveyance  was 
such  that  it  did  in  fact  stop  the  trade ;  and  indeed  it  is  seldom 
that  a  conveyance  of  nearly  all  a  trader's  property  can  fail  to 
produce  that  effect.  Then  as  to  the  effect  of  the  resulting  trust  of 
the  surplus.  In  many  of  the  cases,  in  which  a  conveyance  has 
been  held  an  act  of  bankruptcy,  the  conveyance  was  by  way  of 
security :  and  in  all  pledges,  even  if  there  is  no  express  resulting 
trust,  there  is  an  implied  one.  In  Newton  v.  Chantler  (l)  and  in 
Porter  v.  Walker  (2)  there  was  an  express  trust  of  the  surplus. 

(Cresswell,  J. :  But  do  you  find  any  case  in  which  there  was 
a  substantial  surplus  ?  I  do  not  recollect  any  in  which  the  effect 
of  that  has  been  discussed.) 

In  Graham  v.  Chapman  (s)  the  conveyance  was  of  stock  in  trade 
to  the  value  of  1,200Z.  to  1,5<XM.,  by  way  of  security  for  489J.  18*. 

[  **2  ]  (Jbrvis,  Ch.  J. :  The  facts  seem  to  have  raised  *the  point  in  that 

case ;  but  I  think  the  point  was  not  argued.) 

Worlledge,  in  reply : 

In  Graham  v.  Chapman  (8)  the  point  was  not  brought  to  the  notice 
of  the  Court. 

(Cresswell,  J. :  I  see,  however,  that  it  is  noticed  in  the 
judgment ;  it  is  said  that  it  was  contended  that  the  deed 
"  necessarily  delayed  creditors,  even  with  respect  to  the  balance 
after  the  defendant  had  been  paid,  the  trader's  equitable  interest 
not  being  seizable  under  a  fieri  Jacias."  My  brother  Byles  therefore 
is  justified  in  quoting  the  case  as  an  authority  for  his  positions.) 

Jbrvis,  Ch.  J. : 

I  am  of  opinion  that  the  ruling  which  is  stated  on  this  bill  of 
exceptions  is  correct,  and  consequently  that  the  judgment  should 
be  affirmed.  The  points  made  were  disposed  of  in  the  course  of 
the  argument,  with  the  exception  of  two.  Both  those  points  arise 
on  the  one  question,  whether  there  was  any  evidence  to  be  left  to 

(1)  7  East,  188.  (3)  12  C.  B.  85;  21  L.  J.  0.  P,  173; 

(2)  1  Man.  &  0.  686.  see  92  R.  E.  632. 
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the  jury  that  the  transfer  was  an  act  of  bankruptcy.    For,  if  there       Smith 
was  any  such  evidence,  it  must  be  taken  that  such  evidence  was      oannan. 
property  left  to  the  jury,  and  that  they  have  found  that  this  was  a  "" 

deed  made  by  the  trader  with  intent  to  defeat  or  delay  his  creditors. 
The  facts  are  that  Garnham,  being  a  trader,  conveyed  all  his 
property  with  the  exception  of  two  shares  of  little  value.  Had  the 
case  stopped  there,  that  would  clearly  have  been  evidence  on  which 
the  jury  might  find  that  he  intended  to  delay  his  creditors.  Indeed 
I  am  inclined  to  think  that,  as  the  delay  of  his  *creditors  was  [  ***  ] 
almost  a  necessary  consequence  of  the  deed,  and  a  man  mast  be 
taken  to  intend  the  necessary  consequences  of  his  acts,  it  was 
scarcely  a  question  to  be  left  to  the  jury.  Then  does  the  reserva- 
tion of  these  shares  make  any  difference  ?  I  think  it  does  not.  It 
is  conceded  that  it  makes  no  difference  to  the  general  creditors  of 
Garnham  ;  but  it  is  contended,  and  on  the  facts  possibly  correctly, 
that  the  trade  creditors  of  Garnham,  being  all  creditors  of  the 
Bank,  were  neither  in  fact  delayed  or  defeated,  nor  were  in  any 
jeopardy  in  consequence  of  the  transfer,  which  could  not  have  the 
effect  of  stopping  his  trade  as  a  banker.  But  we  must  construe 
the  Bankrupt  Acts,  like  all  others,  in  the  ordinary  sense  of  the 
words.  When  we  find  that  the  Legislature  says  a  deed  shall  be  an 
act  of  bankruptcy,  if  made  by  a  trader  "  with  intent  to  defeat  or 
delay  his  creditors,"  not  saying  "  with  intent  to  stop  his  trade,"  or 
"to  defeat  or  delay  his  trade  creditors,"  we  must  say  that,  even  if 
all  the  trade  creditors  were  amply  secured,  so  that  they  could  not 
be  defeated  or  delayed,  a  deed  intended  to  defeat  or  delay  his  other 
creditors  is  within  the  enactment.  It  is  very  true  that,  if  the 
language  used  in  the  earlier  cases  is  taken  without  reference  to  the 
facts  under  discussion  in  the  Court  when  that  language  was  used, 
it  would  afford  ground  for  saying  that  a  judicial  interpretation  had 
been  put  upon  those  words  confining  them  to  deeds  of  which  the 
effect  was  to  stop  the  trade :  but  in  all  these  cases  the  facts  were 
such  that  the  trade  was  stopped,  and  the  minds  of  the  Judges  were 
directed  to  that  effect  only.  If  then  we  take  the  expressions  used 
with  reference  to  the  facts  concerning  which  they  were  used,  the 
effect  is  not  to  controul  the  larger  terms  of  the  Act,  which  is 
unambiguous  in  itself.  I  therefore  think  that  the  word  *"  creditors  "  [  *«u  ] 
embraces  the  general  creditors,  and  that  a  conveyance  delaying  the 
general  creditors,  even  though  all  the  stock  in  trade  is  excepted, 
and  the  trade  creditors  are  not  delayed,  is  an  act  of  bankruptcy. 
There  are  in  this  case  the  additional  facts,  that  the  property  is 
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Smith  conveyed  by  way  of  security,  and  exceeds  the  value  of  the  liabilities 
Cannan.  f°r  which  it  is  pledged  by  two  thirds ;  and  that  there  is  an  express 
trust  of  the  surplus  for  the  benefit  of  Garnham.  I  think  these 
facts  make  no  difference.  The  whole  property  is  conveyed  and  put 
out  of  the  immediate  reach  of  the  trader  and  of  his  creditors :  the 
fact  that  there  is  a  substantial  surplus  may  prevent  the  deed  from 
ultimately  defeating  the  creditors;  but  it  does  delay  them;  for 
they  are  deprived  of  the  power  of  taking  that  surplus  under  a  fieri 
facias.  In  equity,  it  is  true,  the  debtor's  interest  in  the  surplus 
may  be  taken  ;  but  I  think  the  real  test  is,  Has  the  trader  by  the 
deed  put  his  property  out  of  his  controul  so  as  to  deprive  himself 
of  the  present  power  to  satisfy  his  creditors,  as  but  for  the  deed  he 
might  do  ? 

Pollock,  C.  B. : 

I  am  of  the  same  opinion.  The  difficulty  arises  from  the  fact 
that  Garnham's  property  which  he  held  as  a  farmer,  a  character  in 
which  he  was  not  liable  to  the  bankrupt  laws,  bears  so  large  a 
proportion  to  the  shares  which  made  him  a  trader.  Perhaps  it  is 
hard  that  he  should  be  liable  to  the  bankrupt  laws  on  such  a 
trading ;  but  there  can  be  no  distinction  made  between  one  trader 
and  another.  Now  there  is  no  doubt  that,  if  a  trader  made  an 
assignment  of  part  of  his  private  property,  with  the  actual 
fraudulent  intent  to  delay  a  particular  creditor,  whether  that 
creditor  was  a  trade  creditor  or  not,  it  would  be  an  act  of 
f  ns  ]  bankruptcy.  *AU  the  trader's  property  is  equally  liable  to  be 
taken  by  the  assignees.  The  fact  therefore  that  this  deed  neces- 
sarily delayed  the  general  creditors,  was  evidence  to  go  to  the  jury 
that  it  was  an  act  of  bankruptcy. 

Parke,  B.  : 

I  am  of  the  same  opinion.  The  only  question  is,  whether  there 
can  be  such  a  complete  assignment  of  the  trader's  property  as 
necessarily  to  delay  his  creditors,  when  the  assignment  does  not 
include  his  trade  effects.  There  can  be  no  doubt  that,  when  the 
whole  of  the  trader's  property  passes,  that  is  evidence  that  the 
assignment  is  an  act  of  bankruptcy.  I  am  clearly  of  opinion  that 
the  exception  in  this  case  makes  no  difference.  The  supposition  that 
it  does  is  founded  on  a  misapprehension  of  the  reasons  given  by 
the  Judges  in  the  older  cases,  founded  on  expressions  used  by  them 
with  reference  to  the  particular  circumstances  under  discussion  in 
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these  cases.     The  test  is,  not  whether  the  necessary  effect  of  the       Smith 
deed  is  to  stop  the  trade,  but  whether  its  necessary  effect  is  to  delay      caknan. 
the  creditors  of  the  trader. 

Crbsswell  and  Williams,  JJ.,  and  Platt  and  Martin,  Barons, 
concurred. 

Judgment  affirmed. 


IN    THE    QUEEN'S    BENCH. 

MANLEY  v.   BOYCOT.  w* 

(2  El.  *  Bl.  46-60 ;  S.  C.  22  L.  J.  Q.  B.  265  ;  17  Jur.  1118;  21  L.T.  O,  S.  92.)       Al,^jJ9- 

To  an  action,  by  the  payee  of  a  joint  and  several  promissory  note,  against  L  46  J 

one  of  the  makers,  defendant  pleaded  that  he  made  the  note  as  surety  for 
the  other  maker  G.,  and  that  there  had  never  been  any  other  value  or  con- 
sideration for  defendant's  making  the  note ;  all  which  had  always  been  well 
known  to  plaintiff:  that,  after  the  note  was  due,  and  before  the  commence- 
ment of  the  action,  and  after  payment  had  been  demanded  of  G.,  G.  was 
indebted  to  plaintiff  in  1,100/.,  which  included  the  amount  of  the  note; 
and  plaintiff  agreed  with  G.,  without  defendant's  leave,  to  give  time  to  G. 
for  that  debt. 

Plaintiff  traversed  the  giving  time;  and  the  issue  was  found  for 
defendant : 

Held,  that,  in  the  absence  of  any  allegation,  in  the  plea,  that  plaintiff, 
when  he  took  the  note  from  defendant,  agreed  to  receive  it  from  defendant 
in  the  character  of  surety  only,  the  plea  was  bad,  and  plaintiff  was  entitled 
to  judgment  non  obstante  veredicto.  And,  per  Curiam,  qucere  whether  or 
not  such  an  allegation  would  have  made  the  plea  good. 

Leave  to  enter  a  suggestion,  under  stat.  15  &  16  Vict,  c  76  (1),  8.  143  (2), 
will  not  be  granted  unless  the  applicant  shows  by  affidavit  sufficient  prob- 
able grounds  for  believing  that  the  final  decision  on  the  suggestion  will  be 
in  his  favour  (3). 

So  held,  where  the  application  (3)  was  to  supply  the  allegation  as  to 
which  the  Coubt  doubted,  as  above. 

Action  by  plaintiff  as  public  officer  of  certain  persons  united  in 
copartnership  under  the  name,  &c.  of  the  Stourbridge  and 
Kidderminster  Banking  Company.  The  declaration  stated  that 
defendant  and  one  George  Friend,  to  wit  on  &c,  "  made  their  joint 
and  several  promissory  note  in  writing,  and  delivered  the  same  to 
the  said  copartnership,  and  thereby  then  jointly  and  severally 
promised  to  pay  to  the  said  copartnership,  or  their  order,  on 
demand,  the  sum  of  800J.,  for  value  received,  with  lawful  interest 

(1)  Common  Law  Procedure  Act,  (3)  See  now  R  S.  0.  1883,  Ord. 
1852.  XXVIII.  r.  1.    The  report  of  the  pro- 

(2)  Repealed  by  Statute  Law  Be-  ceediugs  on  this  application  (2  El.  & 
vision  and  Civil  Procedure  Act,  1883  BL  57—60)  is  omitted.— A.  0. 

(46  &  47  Vict.  c.  49),  s.  3. 
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Mavley      for  the  same,  from  the  day  of  the  date  of  the  said  note;  and  the 
Boycot.      defendant,  in  consideration  of  the  premises,  then  promised  to  pay 
the  amount  of  the  said  note  to  the  said  copartnership  according  to 
the  tenor  and  effect  thereof ;  yet  the  defendant  hath  disregarded 
his  said  promise,  and  hath  not,  nor  hath  the  said  G.  F.  or  any 
other  person  or  persons,  on  their  or  either  of  their  behalf,  paid  "  &c. 
Pleas  (among  others):    8.   That   the  promissory  note  in  the 
declaration  mentioned  was  the  joint  and  several  note  of  the  said 
[  **7  1       G.  F.  and  defendant ;  and  that  defendant  *"  so  made  the  said  note 
as  the  surety,  and  at  the  request,  and  for  the  accommodation,  of 
the   said   G.  F. ;  and   that  there  never  was  any  other  value  or 
consideration   ever   existing  for  his,  the  defendant's,  making  or 
paying  the  said  note :  all  which  has  always  been  well  known  to  the 
said  banking  copartnership ;  "  that,  after  the  note  had  become  due 
nnd  payable,  and  payment  thereof  had  been  demanded  of  G.  F.,  and 
whilst  the  said  copartnership  were  the  holders  thereof,  and  long 
before  the  commencement  of  this  suit,  to  wit  on,  &c,  the  said  G.  F. 
was  indebted  to  the  said  copartnership  in  a  large  sum  of  money 
greater  than,  and  including,  the  amount  of  the  said  promissory 
note,  and  all  interest   then  due  thereon,  to  wit  1,1(XM. ;  "  and 
thereupon  it  was  then  agreed,  by  and  between  the  said  G.  F.  and 
the  said  copartnership,  without  the  consent,  leave  or  licence  of  the 
defendant,  so  being  such  surety  as  aforesaid,  that  the  said  copartner- 
ship should  forbear  and  give  time  to  the  said  G.  F.  for  the  payment 
of  the  said  debt  and  sum  of  money  bo  including  all  money  secured 
by  the  said  promissory  note  as  aforesaid,  until  certain  to  wit  the 
three  bills  of  exchange  hereinafter  described,  and  payable  at  the 
expiration  of  four,  six,  and  twelve  months,  respectively,  should 
have  become  due  and  payable ;  according  to  the  tenor  and  effect 
thereof  respectively.     And  the  defendant  further  saith  that  there- 
upon,  and   in  pursuance   of  the  said  agreement,  three  bills  of 
exchange    for,   to  wit,   800J.,   800Z.   and  500f.,   respectively,   and 
payable  to  order,  four,  six  and  twelve  months,  respectively,  from 
the  dates  thereof,  were  then,  to  wit  on  the  day  and  year  last  afore- 
said, accepted  jointly  by  the  said  G.  F.  and  one  William  Friend, 
and  then  delivered  to  the  said  copartnership,  and   by  the  said 
[  *48  ]        copartnership  then  received  and  taken  in  pursuance  of  *the  said 
agreement,  and  for  and  on  account  of  the  said  debt  and  sum  of 
money,   including   the  said  promissory  note  in  the  declaration 
mentioned,  so  due  from  the  said  G.  F.  to  the  said  copartnership  as 
aforesaid;  and  the  defendant  further  saith  that  he  never  in  any 
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manner  assented  to,  or  ratified,  or  confirmed,  the  said  agreement."      Mahlbt 
Verification.  Boyoot. 

4.  A  plea  similar  to  the  3rd,  but  stating  G.  F.'s  debt  to  the 
copartnership  to  be  8002.,  and  the  forbearance  agreed  upon  to  have 
been  until  the  maturity  of  two  bills  of  exchange,  both  dated 
16th  February,  1849,  for  the  several  sums  of  800/.  and  5002., 
payable  respectively  at  nine  and  twelve  months  after  date,  drawn 
by  G.  F.  upon  and  accepted  by  W.»  F. 

5.  A  similar  plea,  but  stating  the  debt  of  G.  F.  to  the  copartnership 
to  be  1,100/.,  and  the  forbearance  agreed  upon  to  have  been  until 
the  maturity  of  three  bills  of  exchange,  all  dated  16th  February, 
1849,  drawn  by  G.  F.  upon  and  accepted  by  W.  F.,  for  8002.,  SOW. 
and  500/.  respectively,  payable  respectively  six,  nine  and  twelve 
months  after  date. 

Beplication  to  the  third  and  fourth  pleas :  "  That  the  said 
copartnership  did  not  agree  to  give  time  to  the  said  G.  F.  for  the 
payment  of  the  said  promissory  note  in  manner  and  form  "  &c. 
To  the  5th  plea :  "  That  the  said  copartnership  did  not  give  time 
to  the  said  G.  F.  for  the  payment  of  the  said  promissory  note  in 
manner  and  form"  &c. 

These  replications  concluded  to  the  country;  and  issue  was 
joined  on  them.    The  other  pleas  also  led  to  issues  of  fact. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  Middlesex 
sittings  after  last  Michaelmas  Term,   the   jury  found   *for  the       [*49] 
defendant  upon  the  issues  on  the  third,  fourth  and  fifth  pleas,  and 
for  the  plaintiff  on  the  other  issues. 

Watson,  in  last  Hilary  Term,  obtained  a  rule  nisi  to  enter 
judgment  for  the  plaintiff,  mm  obstante  veredicto,  on  the  issues 
found  for  the  defendant.     In  this  Term  (l), 

Crowder  and  Field  showed  cause  : 

The  defence  set  up  by  the  3rd,  4th  and  5th  pleas  is  a  valid  one  ; 
the  maker  of  a  promissory  note  may  show  that  he  made  it  as  surety 
only,  with  the  plaintiff's  knowledge,  and  insist  upon  his  rights  as 
surety :  Hall  v.  Wilcox  (2). 

(Wightman,  J. :  There  the  plaintiff  had  discharged  the  principal. 

(1)  April  21st.    Before  Lord  Camp-      the  argument, 
bell,  Ch.  J.,  Coleridge  and  Erie,  JJ.         (2)  1  Moo.  &  Bob.  58. 
Wightman,  J.  left  the  Court  during 
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[•50] 


Lord  Campbell,  Ch.  J. :  You  rely  on  the  general  rule,  that  the 
giving  time  to  the  principal  discharges  the  surety.) 

Yes.  Perfect  v.  Musgrave  (i),  referred  to  in  a  note  to  Hall  v. 
Wilcox  (2),  as  throwing  doubt  on  this  point,  is  inapplicable.  There 
ytras  in  that,  case  no  giving  time  to  the  principal  except  by  a 
composition  with  the  principal,  who  had  failed,  and  laches  in  not 
demanding  payment  from  the  defendant  himself. 

(Lord  Campbell,  Ch.  J. :  Certainly  the  words  "value  received  " 
on  the  face  of  a  note  do  not  preclude  the  maker  from  proving  that 
it  is  an  accommodation  note.) 

They  do  not :  but  that  will  be  said,  on  the  other  side,  to  be  an 
exception  to  the  general  rule  that  the  instrument  only  can  be 
looked  to  for  the  relation  of  the  parties. 

(Lord  Campbell,  Ch.  J. :  It  must  be  shown  that  the  note  was  so 
made  with  the  knowledge  of  the  payee.  That  allegation  is 
indispensable :  nothing  can  be  shown  to  have  *taken  place  which 
alters  the  terms  of  the  contract  created  by  the  instrument  itself, 
unless  it  is  also  shown  that  it  took  place  with  the  knowledge  of  the 
parties  to  the  instrument.) 

In  the  course  of  the  judgment  in  Fentum  v.  Pocock  (3)  it  was  said 
that  even  proof  of  knowledge  would  not  vary  the  contract.  But 
the  Court  there  also  observed  that  cases  where  there  was  such 
knowledge  were  very  distinct  from  cases  where  there  was  none. 
There  was  no  such  knowledge  in  Fentum  v.  Pocock  (s) :  the  decision 
therefore  is  inapplicable  here.  Price  v.  Edmunds  (4)  and  Clarice  v. 
Wilson  (5)  will  probably  be  relied  on  by  the  other  side.  But  the 
decision  in  the  former  case  proceeded  on  the  ground  that,  in  point 
of  fact,  no  time  at  all  had  been  given  to  the  principal,  although 
there  are  there  extrajudicial  dicta  which  appear  favourable  to  the 
present  plaintiff;  and  that  in  ihe  latter,  upon  the  ground  that  the 
plea  did  not  set  out  any  definite  agreement  on  the  part  of  the 
plaintiff  to  give  time.     In  Smith  v.  James  (6),  recently  decided  in 


1862.  (1)  6  Price,  111. 
rtl  23.  (2)  I  Moo.  &  Bob.  58. 
(3)  5  Taunt.  192. 

(4)  10  B.  &  C.  578. 

(5)  3M.&W.  208. 


(6)  Smith  v.  James. 
(2  El.  &  Bl.  50,  n.— 51,  n.) 

Declaration   upon   a  promissory 
note,  made  by  the  defendant,  for  pay- 
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this  Court,  the.  *surety  was  held  not  to  be  discharged  by  time      Manlby 
having  been  given  to  the  other  joint  maker  of  the  note.     But  in       boyoot. 
that  case,  which  arose  upon  general  demurrer,  there  was  no  allega-        [  •&!  ] 
tion  that  the  plaintiff,  at  the  time  of  taking  the  note,  knew  that  the 
defendant  had  made  the  note  as  a  surety :  and  the  same  observa- 
tion applies  to  Harrison  v.   Courtauld  {l)9  from  which  Smith  v. 
James  (2)  was  held  not  to  be  distinguishable.     Nothing  is  more 
common  than  to  show  that  a  note  or  bill  has  been  delivered  under 
a   special  contract   to  hand  over.     That  is  very  different  from 
attempting  to  vary   the  contract  expressed  on   the  face  of  the 
instrument ;  which  cannot  be  done :  Woodbridge  v.  Spooner  (3). 

(Erle,  J. :  A  note  cannot  be  conditionally  drawn.) 

It  is  not  contended  that  it  can :  the  note  here  is  not  said  to  have 
been  made  upon  any  condition. 

(Erle,  J. :  Do  you  not  contend  that,  though  it  was  made  payable 
on  demand,  there  was  really  an  understanding  that  it  was  not  to 
be  payable  on  demand  ?  It  is  true  that  the  contract  created  by  a 
promissory  note  has  two  elements,  one  the  express  contract  which 
appears  upon  the  face  of  the  written  instrument,  the  other  that 

ment    to    the    plaintiff    of  30/.,   one  to:    Harrison   v.    Courtauld  (3   B.  & 

month  after  date.      Plea :    That  the  *Ad.  36),  Laxtonv.  Peat  (2  Camp.  185),       [  *&1,  *.  1 

promissory  note    was    made    by  the  Fentum  v.  Poeock  (5  Taunt.  192),  Price 

defendant,  jointly  with   one  T.   T. ;  v.  Edmunds  (10  B.  &  C.  578),  Clarke  v. 

that  the  defendant  and  T.  T.  jointly  Wilson  (3  M.  &  W.  208),  Adams  v. 

and    severally  promised    to  pay  the  Gregg  (2  Stark.  N.  P.  0.  531),  Hall  v. 

plaintiff  the  amount  of  the  said  note ;  Wilcox  (1   Moo.  &  Bob.  58),  Foster  v. 

that  the  defendant  never  had  or  re-  Jolly,  40  R.  R.  685  (1  Cr.  M.  &  E.  703), 

ceived     any    consideration      for    his  Abbott  v.  Hendricks ,   56  R.  R.  542  (1 

making  the  said   note,  but  that  the  Man.   &  G.   791),  Nicholls  v.  Norris 

same  was  made  by  him  as  surety  for  (3  B.    &  Ad.   41,   «.),    Thompson   v. 

the  said  J.  J. :    that,  after  the  note  Clubley,  46  R.  R.   305  (1   M.  &  W. 

became  due,  it  was  agreed  between  212). 

the  plaintiff  and  the  said  J.  J.,  without 

the  consent  of  defendant,  that  time  Per  Curiam  (Lord  Campbell,  Ch.  J., 

should  be  given  to  the  said  J.  J.,  and  Erle  and  Crompton,  J  J.) : 

time  was  accordingly  given  to  him,  This  case  cannot  be  distinguished 

without  the  consent  of  defendant  from  Harrison  v.  Courtauld  (3  B.  & 

General  demurrer.    Joinder.  Ad.  36). 

„-        ,  ,     .  Judgment  for  plaintiff. 

The    demurrer    was    argued    in 

Easter    Term    (April    23),    1852,    by  E  relatione  H.  J.  Hodgson. 

Macnamara    for    the    plaintiff,    and  /«.  ««  &  Ad  36 

H.  J.  Hodgson  for  the  defendant  )JX    .    '        A'      '   ,    ,«N 

^  (2)  Ante,  p.  424,  note  (6). 

The  following  cases  were  referred  (•'*)  22  R.  1L  365  (3  B.  &  Aid.  233). 
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Manlky      which  arises  from  the  delivery  of  the  instrument:  *the  delivery 
Boycot.      may  be  qualified.) 

Even  the  effect  of  the  note  may  be  qualified  by  external  circum- 
stances; as  by  showing  that  value  was  not  received,  though  the 
note  states  that  it  Was. 

(Coleridge,  J. :   On  the  face  of  a  bill  of  exchange,  there   is 
nothing  said  with  respect  to  notice  of  dishonour.) 

That  is  so :  yet  the  drawer's  liability  arises  only  upon  such  notice. 
So  the  bill  says  nothing  of  presentment  in  due  time :  yet  such 
presentment  is  necessary  to  make  the  drawer  liable.  These 
qualifications  are  the  legal  incidents  of  a  note  or  bill.  In  Byles  on 
Bills  (1)  the  admissibility  of  evidence  at  law  to  prove  this  relation 
of  the  parties  is  denied ;  but  it  is  said  that  such  a  defence  is  good 
in  equity.  No  doubt,  parol  evidence  is  not  admissible  to  controul 
the  effect  of  a  written  agreement :  but  a  contemporaneous  writing  or 
indorsement  is  admissible  for  that  purpose:  Leeds  v.  Lancashire (2), 
Bowerbank  v.  Monteiro  (3)  ;  and,  on  motion  for  judgment  non 
obstante  veredicto,  it  must  be  assumed  that  the  allegations  have 
been  proved  in  the  sense  necessary  to  support  the  plea.  If 
necessary,  the  plea  may  be  considered  as  an  argumentative  plea  of 
Non  fecit,  a  circuitous  denial  that  the  defendant  made  a  note 
having  the  legal  effect  which  the  declaration  insists  upon.  The 
circumstances  set  up  as  a  defence  do  not  constitute  a  variance; 
they  introduce  a  new  term  into  the  contract,  a  condition  qualifying 
the  delivery.  GiUett  v.  Whitmarsh  (4)  was  an  instance  of  such  a 
qualification. 

(Erlk,  J. :  You  may  transfer  either  an  absolute  or  a  qualified  title.) 

Here  it  is  a  qualified  title  which  is  transferred,  a  title  to  deal  with 
[  *53  ]       the  principal,  but  only  *with  the  consent  of  the  surety. 

(Erle,  J. :  The  contemporaneous  agreement  which  qualifies  the 
contract  must  be  between  the  parties,  and  only  the  parties,  to  the 
contract  itself ;  that  was  the  ground  of  the  decision  in  Salmon  v. 
Webb  (5).) 

(1)  Page  194,  note  (r)  (ed.  6th),  Affirming  the  judgment  of  the  Ex- 
citing Rees  v.  Berrington,  3  R  R  3  chequer  Chamber  in  Webb  v.  Salmon, 
(2  Ves.  Jr.  640).  78  R  R  546  (18  Q.  B.  894),  which 

(2)  2  Camp.  205.  had  reversed    the    judgment    of   the 

(3)  14  R  R.  679  (4  Taunt  844).  Queen's  Bench,  on  a  point  not  there 

(4)  8  Q.  B.  966.  token.     See  Webb  v.  Salmon,  78  R.  R. 

(5)  88  R  R   182  (3  H.  L.  C.  510).       640  (13  Q.  B.  886). 
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Watson,  Fry  and  Norman,  contrd:  Manlby 

r. 

The  attempt  is  to  alter  the  terms  of  a  written  contract  by  external  Boycot. 
evidence.  The  very  object  of  taking  a  note  or  bill  is  to  get  rid  of 
any  difficulty,  which  might  arise  from  the  defendant  being  a  surety, 
by  requiring  him  to  put  himself  in  the  position  of  maker  of  a  note, 
which  is  legally  definite  and  well  known.  His  liability  on  the  note 
is  the  same  as  that  of  the  other  joint  maker.  Oral  evidence  is 
clearly  not  admissible  to  control  the  effect  of  a  written  instrument ; 
it  would  not  be  admissible,  in  the  case  of  a  bond  by  joint  and 
several  obligors,  to  show  that  one  of  them  executed  in  the  character 
of  a  surety  :  Ashbee  v.  Pidduck  (1) ;  nor  is  it  admissible  here.  It  is 
true  that  there  is  no  express  agreement,  on  the  face  of  a  bill,  dis- 
charging the  drawer  if  the  bill  be  not  presented  in  time :  but  that 
is  a  direct  legal  consequence  of  the  contract  which  is  expressed.  It 
is  not  a  collateral  limitation  of  the  written  contract. 

(Lord  Campbell,  Ch.  J. :  Payment  by  one  of  the  joint  makers  of 
a  promissory  note  is  a  release  of  the  other  ;  yet  promissory  notes 
do  not  show,  on  the  face  of  them,  any  agreement  that  that  shall  be 
the  effect  of  such  payment.) 

The  common  law  makes  payment  by  one  co-contractor  a  discharge        [ 5*  ] 
of  the  other. 

(Lord  Campbell,  Ch.  J. :  The  common  law  also  makes  the  giving 
time  to  the  principal  a  discharge  of  the  surety.) 

In  Foster  v.  Jolly  (2)  Parke,  J.,  says :  "  Every  bill  or  note  contains 
two  things — value  either  express  or  implied,  and  a  contract  to  pay 
at  a  specified  time.  The  general  rule  is,  that  the  maker  is  at  liberty 
to  contradict  the  value  as  between  himself  and  the  party  to  whom 
he  gave  the  note  ;  but  he  is  not  at  liberty  to  contradict  the  express 
contract  to  pay  at  a  specified  time." 

(Lord  Campbell,  Ch.  J. :  That  is,  no  doubt,  the  general  rule.) 

The  general  rule  applies  to  this  case.  Price  v.  Edmunds  (s),  which 
confirms  Fentum  v.  Pocock  (4),  has  latterly  been  always  considered 
as  laying  down  the  right  doctrine  upon  this  point,  and  is  cited,  as 
such,  in  Smith's  Mercantile  Law,  p.  257  (4th  ed.).  Nichols  v. 
Norris  (6)  is*  to  the  same  effect.    In  Ablwtt  v.  Hendricks  (6),  an 

(1)  1  M.  &  W.  564.  (4)  5  Taunt  192. 

(2)  40  R.  R.  685  (1  Cr.  M.  &  R.  707).  (5)  3  B.  &  Ad.  41,  n. 

(3)  10  B.  &  C.  578.  (6)  56  R.  R.  542  (1  Man.  &  G.  791). 
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Manley      action  by  payee  against  maker,  the  oral  evidence  admitted  went,  not 

X* 

Boycot.  to  vary  the  terms  of  the  contract,  but  to  negative  the  fact  of  value 
having  been  received  by  the  maker  of  the  note  from  the  payee ;  so 
that  it  fell  within  the  rule  of  Parke,  B.,  above  mentioned.  More- 
over, the  taking  a  collateral  security,  as  was  here  done,  does  not 
amount  to  giving  time.  Pring  v.  Clarkson(l),  Adams  v.  Wordily  (2), 
and  Broivn  v.  Wilkinson  (3),  are  authorities  for  the  plaintiff.  No 
real  distinction  can  be  made  between  the  present  case  and  Perfect  v. 

[  *55  J  Mmgrave  (4),  or  Smith  v.  *  James  (5).  In  liees  v.  Berrington  (6) 
(commented  on  in  Tudor's  Leading  Cases  in  Equity,  vol.  2,  p.  712) 
Lord  Loughborough  expressly  says  that,  where  two  "  are  bound 
jointly  and  severally,  the  surety  cannot  aver  by  pleading,  that  he  is 
bound  as  surety."  In  fact,  there  would  be  no  necessity  for  relief  by 
equity  if  a  defence  founded  on  that  circumstance  could  be  available 
at  common  law.  In  Hollier  v.  Eyre  (7)  it  was  distinctly  laid  down 
by  Lord  Cottenham,  C,  that  the  question,  whether  a  party  to  an 
instrument  is  so  in  the  character  of  a  principal  or  a  surety,  must 
be  ascertained  only  by  the  terms  of  the  instrument  itself. 

Cur.  adv.  vult. 

Lord  Campbell,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  judgment  non 
obstante  veredicto.  The  pleas  on  which  the  defendant  has  obtained 
the  verdict,  after  stating  that  he  was  only  surety  for  George  Friend 
in  becoming  a  party  to  the  note,  merely  say :  "  all  which  has 
always  been  well  known  to  the  said  banking  copartnership  "  (who 
are  to  be  considered  the  plaintiffs),  without  alleging  that  the  note 
was  delivered  by  the  defendant  to  them  as  surety  for  George  Friend, 
or  that  they  agreed  to  receive  it  from  him  as  such  surety.  Without 
such  averment,  the  pleas  are  clearly  bad.  Consistently  with  any- 
thing they  allege,  there  may  have  been  an  express  declaration, 
when  the  note  was  given,  that  the  defendant,  although  a  surety, 
was  to  be  considered  in  all  respects  liable  as  a  principal.  This 
[  *66  ]  probably  often  happens,  *when  a  joint  and  several  promissory  note 
is  given  to  bankers  by  two,  one  of  them  being  their  customer  and 
debtor,  the  other  only  his  surety.  The  bond  fide  holder  of  a  bill  or 
note  cannot  be  prejudiced  in  the  rights  which  he  prima  facie  has, 

(1)  1B.&C.  14.  (5)  Ante,  p.  424,  note  (6). 

(2)  1  M.  &  W.  374.  (6)  3R.R3(2  Ves.  Jr.  540,  542). 

(3)  13  M.  &  W.  14.  (7)  57  K  B.  1  (9  CI.  &  Fin.  1,  45). 

(4)  6  Price,  111. 
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according  to  the  terms  of  the  instrument,  by  knowledge  subse-  Manley 
quently  communicated  to  him  after  he  has  become  the  holder  of  it,  boycot. 
or  even  by  knowledge  which  he  has  at  the  time  when  he  takes  it,  if 
there  is  no  evidence  of  a  special  agreement,  at  the  time  when  he 
takes  it,  to  affect  the  rights  and  liabilities  of  the  parties.  No  parol 
evidence  can  be  received  of  any  agreement  inconsistent  with  what 
appears  on  the  face  of  the  instrument,  as  that  a  bill  drawn  payable 
at  three  months  shall  not  be  payable  till  the  expiration  of  four 
months :  but  evidence  may  be  given  by  parol  of  an  agreement,  at 
the  time  a  bill  is  drawn  and  indorsed,  which  is  consistent  with  the 
written  instrument ;  as,  for  example,  that  a  bill  is  indorsed  and 
handed  over  for  a  particular  purpose,  without  giving  the  bailee  the 
usual  rights  of  indorsee  of  the  bill.  But,  if  the  payee  of  a  joint  and 
several  promissory  note,  made  in  the  common  form  by  two,  may  be 
placed  in  the  situation  of  treating  the  one  as  surety  for  the  other, 
this  can  only  be  by  his  express  assent  to  do  so  when  the  note  was 
delivered  to  him. 

We,  therefore,  entirely  approve  of  the  decision  of  Fentum  v. 
Pocock  (l)  overruling  Laxton  v.  Peat  (2),  and  of  the  subsequent 
decisions  of  the  same  class,  which  impeach  the  validity  of  the  pleas 
in  question.  But  cases  in  which  it  can  be  proved  that,  at  a  time 
when  a  note  was  made  or  a  bill  was  accepted  and  handed  over  to  the 
•payee,  the  maker  and  acceptor  being  only  a  surety,  the  payee,  r_  57  -j 
knowing  this  fact,  agreed  to  receive  it  from  the  maker  or  acceptor 
as  surety  only,  may  admit  of  a  different  consideration  :  and,  con- 
sistently with  our  judgment,  it  may  be  held  in  such  cases  that  the 
maker  or  acceptor  is  discharged  by  time  being  given  to  the  principal 

debtor. 

m  Rule  absolute, 

HARMAN   v.   JOHNSON  (8).  ism. 

April  29. 
(2  El.  &  Bl.  61—68  ;  S.  0.  22  L.  J.  Q.  B.  297 ;  17  Jur.  1096  ;  21  L.  T.  0.  S.  89.)  1 

The  receipt  of  money  by  one  of  a  firm  of  attorneys  from  a  client,  pro-  L  61  ] 

fessedly  on  behalf  of  the  firm,  for  the  general  purpose  of  investing  it,  as 
soon  as  he  can  meet  with  a  good  security,  is  not  an  act  within  the  scope 
of  the  ordinary  business  of  an  attorney,  so  as,  without  further  proof  of 

(1)  5  Taunt.  192.  616  ;    Weather  v.    Twisden  (1884)   28 

(2)  2  Camp.  185.  Ch.  D.  340,  54  L.  J.  Ch.  408 ;  Rhodes 

(3)  Dist.  St.  Aubyn  v.  Smart  (1868)  v.  Moults  [1895]  1  Ch.  236,  64  L.  J. 
L.  R.  3  Ch.  646,  649  ;  Dundonald  v.  Oh.  122,  C.  A. ;  Teudring  Hundred 
MasUrman  (1869)  L.  R.  7  Eq.  504,  Wcterxoorhs  Co.  Y.Jones  [1903]  2  Ch. 
515  ;  cited,  Plumer  v.  Gregory  (1874)  615,  73  L.  J.  Ch.  41  .—A.  0. 

L.  R.  18  Eq.  621,  629,  43  L.  J.  Ch. 
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Harm  an  authority  from  bis  partners,  to  render  them  liable  to  account  for  the  money 

v.  go  deposited ;  such  a  transaction  being  part  of  the  business  of  a  scrivener, 

Johnson.  ftn<j  attorneys,  as  such,  not  necessarily  being  scriveners.     But,  if  money  be 

so  deposited  with  one  partner  for  the  purpose  of  its  being  invested  on  a 
particular  security,  the  other  partners  are  liable  to  account  for  it,  such  a 
transaction  coming  within  the  ordinary  business  of  an  attorney. 

The  first  count  of  the  declaration  stated  that  defendant,  on  &c, 
by  his  promissory  note  now  overdue,  promised  to  pay  to  plaintiff 
1,670/.,  and  interest,  at  5  per  cent,  per  annum,  two  years  after  date ; 
but  did  not  pay  the  same. 

The  second  count  stated  that  "  plaintiff  retained  and  employed 
defendant,  and  his  partner  William  Henry  Smith,  then  carrying  on 
their  business  of  attorneys  and  solicitors  in  copartnership,  to  invest 
certain  money  on  mortgage  in  a  proper  manner ;  and  they  accepted 
such  retainer  and  employment,  and  accordingly  took  that  money 
from  the  plaintiff  to  invest  on  mortgage  in  a  proper  manner ;  but, 
though  a  reasonable  time  for  so  investing  it  had  elapsed  before  this 
suit,  it  has  never  been  invested :  whereby  the  plaintiff  has  lost  the 
whole  of  it." 

There  were  also  counts  for  money  lent,  money  received,  and  on 
an  account  stated. 

Fleas :  1.  To  the  1st  count :  That  defendant  did  not  make  the 
said  note,  &c.     Issue  thereon. 

2.  To  the  2nd  count :    "  That  the  plaintiff  did  not  retain  or 
employ  the  defendant  and  the  said  W.  H.  Smith,  nor  did  the  defen- 
dant and  the  said  W.  H.  Smith  accept  such  retainer  or  employment, 
in  manner  "  &c.    Issue  thereon. 
[  62  ]  3.  To  the  2nd  count  :    "  That  the    defendant    and  the  said 

W.  H.  Smith  did  not  take  the  said  money,  in  the  said  2nd  count 
mentioned,  from  the  plaintiff  as  in  that  count  alleged."  Issue 
thereon. 

4.  To  the  residue  of  the  declaration :  Nunquam  indebitatus.  Issue 
thereon. 

On  the  trial,  before  Lord  Campbell,  Gh.  J.,  at  the  Middlesex 
sittings  after  last  Hilary  Term,  it  appeared  that  defendant  and 
William  Henry  Smith,  by  indenture,  dated  29th  November,  1849, 
agreed  that  they  would  "  become,  continue,  and  be  copartners  in 
the  "  "  profession  of  an  attorney  and  solicitor,  and  all  matters  and 
things  usually  connected  with,  or  forming  part  of,  the  carrying  on 
of  the  same,  or  in  any  way  or  manner  incidental  thereto,"  for  twelve 
years.  It  was  also  agreed,  by  the  same  indenture,  that  all  cheques 
should  be  drawn  in  the  name  of  the  partnership  firm ;  but  all  bills 
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of  exchange  and  promissory   notes    made,    drawn,  endorsed  or      Harm  an 
accepted  on  the  joint  account  of  the  said  copartnership  should  be      Johnson. 
respectively  made,  drawn,  endorsed  and  accepted  by  each  of  the 
said  copartners. 

Subsequently  to  the  execution  of  this  agreement  Smith  had, 
without  the  knowledge  of  defendant,  received  from  plaintiff,  pro- 
fessedly on  behalf  of  the  firm,  a  sum  of  1,67(M.  According  to  some 
of  the  evidence,  plaintiff  had  given  a  general  direction  that  this  sum 
should  be  invested  by  the  firm  for  her,  by  way  of  mortgage.  But, 
according  to  other  evidence,  she  had  deposited  it  in  order  that  it 
should  be  advanced  on  a  particular  mortgage,  if  that  security  turned 
out  to  be  good.  Smith,  however,  retained  the  money  so  deposited 
for  his  own  private  purposes,  and  prevailed  on  plaintiff  to  take,  as 
security  for  it,  the  promissory  note  mentioned  in  the  *declaration,  t  *63  ] 
which,  without  the  knowledge  of  defendant,  he  signed  in  the  name 
of  the  firm,  "  Smith  and  Johnson."  Smith  afterwards  absconded; 
and  plaintiff  brought  the  present  action  against  defendant  alone. 

The  Lord  Chief  Justice,  after  intimating  his  opinion  that  there 
was  not  evidence  to  fix  the  defendant  with  any  liability  on  the 
promissory  note,  told  the  jury,  with  respect  to  the  rest  of  the 
declaration,  that,  if  the  plaintiff  employed  Smith  as  the  partner  of 
Johnson,  meaning  to  employ  the  firm  of  Smith  and  Johnson  to 
invest  the  money  for  her  on  mortgage,  or  gave  Smith  the  money 
for  that  purpose,  and  Smith  represented  to  her  that  the  firm  of 
Smith  and  Johnson  could  invest  the  money  for  her  on  mortgage, 
the  defendant  was  liable ;  inasmuch  as  the  receipt  of  the  money  by 
Smith  for  the  purpose  of  its  being  laid  out  on  mortgage  would  be 
an  act  within  the  scope  of  the  authority  which  Smith  had  as  partner 
with  defendant :  for  that  attorneys  now,  as  part  of  their  business, 
acted  as  scriveners,  that  is,  in  laying  out  money  on  security ;  the 
separate  profession  of  scrivener  having  fallen  into  disuse.  Verdict 
for  plaintiff,  for  1,670Z. 

Matavlay,  in  last  Easter  Term,  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection. 

Hugh  Hill  and  Bovill  now  showed  cause : 

The  investment  in  question  was  clearly  within  the  scope  of  the 
ordinary  business  of  an  attorney ;  and  the  defendant  is  therefore 
liable  in  respect  of  any  such  transaction  carried  on  by  his  partner 
in  the  name  of  the  firm.    In  Willet  v.  Chambers  (l)  it  was  held  that, 

(1)  2Cowp.  8U. 
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Habman  where  two  persons  were  *partners  as  attorneys  and  conveyancers, 
Johnson,  and  one  of  them  received  money  from  a  third  party,  to  be  invested 
[  *64  ]  on  real  security,  the  other  partner  was  liable  for  the  amount, 
although  his  partner  had  given  a  separate  receipt  for  it.  Lord 
Mansfield  there  says  :  "  the  business  of  conveyancing,  in  the  very 
nature  of  it,  as  carried  on  in  the  country,  is  this  :  Where  there  is 
an  attorney  or  counsel  of  credit,  they  receive  money  to  place  out 
upon  securities ;  and  persons  who  want  to  borrow,  as  well  as  those 
who  want  to  lend,  apply  to  them  for  that  purpose."  That  case  is 
in  many  respects  similar  to  the  present.  On  the  motion  for  the 
rule,  reliance  was  placed  on  the  judgment  of  Gibbs,  Ch.  J.  in 
Adams  v.  Malkin(\),  cited  in  Ex  parte  DvfaurQL).  There  it  was 
said  that  the  occasional  deposit  of  moneys  with  an  attorney  for  the 
purpose  of  his  investing  them  would  not  constitute  him  a  money 
scrivener,  but  that  he  must  be  carrying  on  generally  the  business 
of  a  money  scrivener.  It  is  not  contended  here  that  the  defendant 
was  a  money  scrivener  by  profession  ;  but  it  is  clear,  even  upon  the 
cases  cited  on  the  other  side,  that  transactions  of  the  same  nature 
as  those  formerly  carried  on  by  money  scriveners  form  part  of  the 
ordinary  business  of  attorneys  in  the  present  day.  Besides,  the 
jury  may  have  found  their  verdict  'upon  their  belief  that  the  money 
was  deposited  with  the  view  to  the  particular  security,  and  that 
Smith,  as  attorney,  was  to  examine  the  security  and  conduct  the 
transaction.  The  language  of  the  Lord  Chief  Justice  must  have 
been  understood  by  them  according  to  the  facts  proved. 

[  65  J  Macaulay  and  Phipson,  contra  : 

It  is  not  denied  that  attorneys  do,  in  the  course  of  their  ordinary 
business,  receive  money  for  the  purpose  of  laying  it  out  upon 
security  ;  but,  to  bring  such  a  transaction  within  the  scope  of  the 
ordinary  business  of  an  attorney,  he  must  receive  the  money  with 
specific  instructions  to  invest  it  in  a  specified  security :  if  he  receives 
it  generally,  and  with  no  instructions  from  the  party  depositing  it 
with  him  beyond  a  general  authority  to  invest,  he  acts  as  a  money 
scrivener,  not  as  an  attorney ;  and  his  act  will  not  bind  the  firm  of 
attorneys  as  such.  It  may  be  that  in  some  cases  attorneys,  as 
partners,  do  act  as  money  scriveners  also :  but  that  is  a  matter  of 
evidence  ;  and  no  such  question  was  put  to  the  jury  in  this  case. 
The  misdirection  was  in  telling  the  jury  that  the  defendant  would 

(1)  14   R.   B.   837   (3   Camp.  534).       ,S.  C.  2  V.  A  B.  31,  173. 
See    Ex  parte  Malkin,  2   Hose,    27  ;  (2)  2  D.  G.  &  M.  246. 
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be  liable  if  the  money  had  been  given  to,  and  received  by,  Smith,  habman 
in  the  name  of  the  firm,  for  the  purpose  of  investing  on  mortgage  Johnson. 
generally :  so  that  the  jury  would  be  led  to  assume  that  the  mere 
fact  of  partnership  as  attorneys  constituted  a  partnership  as  money 
scriveners.  Willet  v.  Chambers  (l)  is  not  in  point.  There  the 
business  of  money  scriveners  was  shown,  at  the  trial,  to  have  been 
actually  and  professedly  carried  on  by  the  firm. 

(Lord  Campbell,  Gh.  J. :  It  certainly  was  my  impression  that 
all  respectable  attorneys  were  in  the  habit  of  receiving  money  to 
lay  out  on  mortgage.) 

The  definition  of  a  money  scrivener's  business  is  given,  and  the 
distinction  relied  upon  is  pointed  out,  by  Parke,  B.,  in  Wilkinson  v. 
Candlish(2). 

Lord  Campbell,  Gh.  J. : 

I  think  there  should  be  a  new  *trial.  The  action  is  against  [  •*•  ] 
Johnson,  who  is  charged  in  the  character  of  a  partner  with  Smith 
in  the  calling  of  an  attorney.  There  is  no  evidence  going  beyond 
the  bare  fact  of  their  having  jointly  carried  on  the  business  of 
attorneys.  I  think  that  an  attorney,  qua  attorney,  is  not  a 
scrivener ;  that  his  business  is  to  act  in  a  court  of  law,  to  prepare 
conveyances,  to  examine  titles,  and  so  on ;  but  not  to  act  as  a 
scrivener.  A  scrivener  has  to  hold  the  money  put  into  his  hands 
until  he  has  an  opportunity  of  laying  it  out ;  but  this  employment 
of  scrivener  is  not  a  consequence  of  his  character  of  attorney.  The 
question,  then,  here  is,  whether  Smith  was  acting  within  the  scope 
of  his  partnership  authority.  If  he  received  the  money  generally 
for  the  purpose  of  laying  it  out,  he  was  not  acting  within  his  calling 
of  attorney.  Attorneys  frequently  do  act  as  scriveners,  in  the  full 
sense  of  the  term;  but  there  is  no  evidence  that  Smith  and  Johnson 
did  so,  or  that  the  money  received  was  received  for  purposes  within 
the  object  of  the  partnership.  There  was  strong  evidence  that 
Smith  received  the  money  to  be  laid  out  upon  mortgage,  and  that 
he  induced  Mrs.  Harman  to  entrust  him  with  the  money  by  repre- 
senting that  he  had  a  security  ready ;  but  I  cannot  say  that  this 
was  conclusive.  And,  when  I  advert  to  the  terms  in  which  I 
directed  the  jury,  I  think  that  they  were  too  general.  For,  if  the 
meaning  of  Mrs.  Harman  was,  that  a  security  should  be  found,  and 

(i)  2  Cowp.  814.  (2)  82  E.  E.  588, 593  (5  Ex.  91,  97). 
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Harm  an  that  the  money  should  be  left  in  order  to  be  invested  in  some 
Johkkok.  mortgage  that  might  be  found  to  be  an  eligible  security,  then  the 
business  was  not  to  be  performed  in  the  character  of  an  attorney. 
I  think,  therefore,  that  the  question  was  left  too  widely  to  the  jury : 
it  should  have  been  left  more  pointedly  to  them,  whether  the 
[  #67  ]  *money  was  placed  in  Smith's  hands  for  the  purpose  of  being 
advanced  on  a  particular  mortgage,  or  whether  it  was  deposited 
with  him  until  he  could  find  a  proper  mortgage.  Had  it  been  so 
left,  the  jury  should  have  been  told  to  find  for  the  plaintiff  on  the 
first  supposition,  and  for  the  defendant  on  the  second. 

Wightman,  J. : 

As  my  Lord  thinks  that  he  left  the  question  too  generally  to  the 
jury,  and  that  they  may  have  found  their  verdict  upon  too  general 
a  view  of  the  regular  business  of  an  attorney,  I  am  not  called  upon 
to  add  many  observations  :  but  it  does  seem  to  me  that,  in  the 
absence  of  evidence  that  Smith  and  Johnson  acted  generally  as 
scriveners,  the  mere  effect  of  their  being  attorneys  would  not  make 
one  partner  liable  for  the  act  of  another,  unless  upon  evidence  that 
the  money  was  deposited  in  order  to  be  invested  in  the  particular 
mortgage.  There  was  evidence  from  which  the  jury  might  have 
found  this  ;  but  that  does  not  warrant  so  general  a  direction. 

Crompton,  J.  (l)  : 

I  am  of  the  same  opinion.  Attorneys  may  often  become  liable 
for  similar  acts  of  their  partners,  where  the  partnership  is  in  the 
habit  of  carrying  on  business  by  what  you  may  call  a  general 
commission  ;  but  they  do  not  necessarily  act  under  such  a  general 
commission.  It  is  conceded  that  they  may,  as  incidental  to  their 
business  as  attorneys,  receive  money  for  the  purpose  of  laying  it 
out  upon  a  particular  mortgage,  so  that  they  might  be  liable  upon 
[  *681  this  transaction;  though,  *on  the  other  hand,  if  the  money  were 
received  indefinitely,  to  lay  out  when  a  proper  security  could  be 
found,  there  would  be  no  such  liability.  Now  the  jury,  on  hearing 
the  words  of  the  charge  without  qualification,  might  infer  that 
every  receipt  of  money  for  either  of  these  purposes  by  one  partner 
would  make  the  other  liable ;  although,  if  the  words  had  been  used 
merely  with  reference  to  money  deposited  with  a  view  to  a  particular 
investment,  they  would  have  been  quite  right. 

Rule  absolute. 
(1)  Erie,  J.  was  absent. 
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SMITH  v.  The  LONDON  and  NOETH  WESTERN  i»w. 

RAILWAY  COMPANY  (1).  Ap^' 

(2  El.  &  BL  69—77 ;  S.  C.  17  Jur.  1071.)  [  6*  J 

The  specification  of  a  patent  for  improvements  in  wheels  described  the 
invention  as  consisting  of  a  mode  of  forming  a  wheel  of  one  solid  piece  of 
wrought -iron,  by  means  of  welding  pieces  of  wrought  iron  together  so  as 
to  form  the  rim,  spoke  and  nave  into  one  compact  mass. 

Defendants  used  a  wheel  made  by  welding  pieces  of  wrought  iron  together 
so  as  to  form  a  single  compact  piece  of  wrought  iron  :  the  mode  of  forming 
the  nave  was  the  Bame  as  that  in  the  specification ;  the  mode  of  forming  the 
rim  was  different :  Held  that,  it  appearing  that  the  mode  of  forming  the 
nave  was  a  material,  new  and  useful  part  of  the  invention,  the  use  of  it  by 
defendants  was  an  infringement  of  the  patent,  although,  in  the  specification, 
after  describing  the  whole  structure,  the  invention  was  stated  to  consist  in 
the  circumstance  of  the  centre,  boss  or  nave,  arms  and  rim,  of  the  wheel 
being  wholly  composed  of  wrought  iron  welded  into  one  solid  mass  "  in 
manner  hereinbefore  described." 

Where  A.  and  B.  are  tenants  in  common  of  a  patent  assigned  to  them,  if 
B.  dies,  actions  for  infringements  committed  in  B.'s  lifetime  survive  to  A., 
who  is  entitled  at  law  to  recover  the  whole  damages. 

Declaration,  upon  a  writ  issued  29th  May,  1852 :  For  that  one 
John  Day  was  the  inventor  of  a  new  manufacture  within  this 
realm,  to  wit  an  invention  of  an  improved  wheel  for  carriages  of 
different  descriptions,  which  invention  others,  at  the  time  of  the 
sealing  of  the  letters  patent  after  mentioned,  did  not  use ;  and  that 
King  William  IV.  by  letters  patent  of  14th  August,  1886, 
granted  to  him,  his  executors,  administrators  and  assigns,  license 
<fcc,  that  he  and  they  might  have  and  enjoy  the  whole  profit  &c. 
coming  &c.  by  reason  of  the  invention,  for  fourteen  years, 
requiring  all  other  persons  &c,  during  the  continuance  of  the 
term  not  to  use  &c.  the  invention:  with  proviso,  avoiding  the 
letters  patent  if  Day  should  not  describe  the  nature  of  the  inven- 
tion, by  instrument  under  his  hand  and  seal,  and  enrol  it  in  the 
Court  of  Chancery  within  six  months.  That  a  specification, 
describing  &c,  was  enrolled  within  six  months.  That,  to  wit 
August,  1845,  Day,  by  indenture,  assigned  the  invention  and  letters 
patent  to  plaintiff  and  one  Thomas  Willey,  since  deceased,  as 
tenants  in  common  and  not  joint  tenants.  Breaches:  1.  That 
defendants,  after  the  assignment  and  in  the  life  of  Willey,  *and  [  *70  ] 
during  the  term  of  fourteen  years,  without  the  licence  and  against 
the  will  of  plaintiff  and  Willey,  used,  exercised,  and  vended  the 
invention.     2.  That  defendants,  after  &c,  and  in  the  life  of  Willey, 

(1)  Cited,  National  Society  for  Dis-       2  Oh.  289,  300,  68  L.  J.  Oh.  503,  80 
tribution  of  Electricity  v.  Oibbs  [1899]       L.  T.  524. 
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Smith        and  daring  the  term  &a,  without  the  licence  Ac,  put  in  practice 

London  and  the  invention.     There  were  also  breaches  for  putting  in  practice  a 

Wkstebn     Par*  °*  ^e  invention,  for  counterfeiting  the  invention,  and  also  that 

Railway      defendants  did  "  make  and  cause  to  be  made  divers  additions  to  the 
Company. 

said  invention,  and  subtractions  from  the  same,  whereby  to  pretend 

themselves   the  inventors  or  devisors  of  such  invention,"   with 

allegations  similar  to  those  in  the  first  breach. 

Pleas  (among  others) :  2.  Not  guilty ;  4.  That  the  supposed 
invention  was  not  an  invention  of  any  manner  of  new  manufactures 
or  new  manufacture,  in  manner  &c. ;  5.  That  the  alleged  invention 
was  not,  at  the  time  of  making  the  letters  patent,  new  as  to  the 
public  knowledge,  use  and  exercise  thereof  in  this  realm;  by 
reason  whereof  the  letters  patent  were  void :  verification. 

The  plaintiff  joined  issue  on  the  2nd  and  4th  pleas;  and,  to 
the  5th,  replied  that  the  invention  was  new  <fec.    Issue  thereon. 

Other  issues  in  fact  were  joined. 

On  the  trial,  before  Martin,  B. ,  at  the  last  Liverpool  Assizes,  the  grant 
of  the  letters  patent,  the  assignment  and  the  enrolment  of  the  speci- 
fication were  proved.  The  specification,  so  far  as  is  material  to  the 
decision  in  the  case,  described  the  invention  to  be  of  an  improved 
wheel  manufactured  wholly  of  bar  iron  (l).  Each  spoke  was  formed 
by  welding  together  two  pieces  of  rolled  iron  bars,  which,  so  welded, 
[  *7i  ]  formed  the  main  spoke.  But,  at  *the  extremity  towards  the  nave, 
the  ends  of  the  two  bars  were  deflected  one  from  another,  and 
moulded  so  as  to  meet  again,  thus  leaving  between  them  a  vacancy 
which  was  filled  up  with  a  piece  of  wrought  iron.  The  mass,  thus 
constructed  at  the  nave  end,  was  so  shaped  as  to  form  a  segment  of 
the  intended  nave,  and,  with  the  corresponding  parts  of  the  other 
spokes,  make  a  circular  nave,  having  the  spokes  radiating  from  it 
in  the  usual  way.  When  the  segments  were  heated  and  put 
together,  a  circular  plate  was  welded  upon  each  side  of  the  nave,  so 
that  the  plates  and  segments  might  all  be  welded  together  in  such  a 
manner  as  to  form  a  solid  wrought  iron  nave.  At  the  end  of  each 
spoke  towards  the  rim  of  the  wheel,  the  ends  of  each  pair  of  bars 
were  deflected  from  each  other,  so  as  to  form  parts  of  a  circle, 
which  was  completed  by  the  insertion  of  other  pieces  of  wrought 
iron  welded  to  them.  Around  this  a  series  of  pieces  of  iron  were 
welded  of  a  proper  shape  and  strength  to  form  the  tyre  of  the 
wheel.    By  means  of  this  contrivance,  all  parts  of  the  wheel  were 

(1)  For  the  language  of  the  commencement  of  the  specification,  see  the 
judgment,  poet,  p.  439. 
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welded  together  so  as  to  form  a  compact  piece  of  wrought  iron.        Smith 
The  details  were  very  fully  described  in  the  specification,  with  the  tendon  and 
aid    of    drawings :    and   the  specification   concluded  as    follows :       North 

WESTERN 

"  Having  now  described  my  said  improved  wheel  for  carriages  of     Railway 

PnifPAVT 

different  descriptions,  I,  the  said  John  Day,  do  hereby  declare  that 
the  new  invention,  whereof  the  exclusive  use  is  granted  to  me  by  the 
said  letters  patent,  consists  in  the  circumstance  of  the  centre  boss 
or  nave,  arms  and  rim  of  the  said  wheel  being  wholly  composed  of 
.wrought  or  malleable  iron,  welded  into  one  solid  mass,  in  manner 
hereinbefore  described :  but  I  make  no  claim  to  any  wheel  with 
wrought  iron  arms  united  by  cast  iron  for  a  central  boss  or  nave, 
although  such  wheel  may  have  *a  wrought  iron  rim  ;  nor  do  I  make  [  *72  ] 
any  claim  to  any  particular  mode  of  fastening  my  improved  wheel 
upon  the  axis,  or  of  fixing  a  box  with  such  wheel.    In  witness,"  &c. 

Evidence  was  given  to  show  that  the  defendants,  during  the 
fourteen  years,  and  after  the  assignment,  and  in  Willey's  lifetime, 
had  made  and  used  wheels,  the  parts  of  which  had  been  welded 
together  so  as  to  form  one  compact  piece  of  wrought  iron ;  and 
that,  with  some  unimportant  variations,  the  mode  of  constructing 
and  welding  together  the  pieces  forming  the  nave  was  the  same  with 
that  described  in  the  specification  :  but  it  appeared  that  the  wheels 
were  in  other  respects,  especially  as  to  the  rims,  constructed  in  a 
mode  materially  different  from  the  invention,  and  which  was  known 
before  the  date  of  the  patent.  The  counsel  for  the  defendants 
contended  that,  if  the  claim  in  the  specification  was  to  be  construed 
as  extending  to  the  mode  of  constructing  a  wheel  as  an  entire 
thing,  the  plaintiffs  must  fail  on  the  2nd  issue,  for  the  defen- 
dants had  not  infringed  ;  and  that,  if  the  claim  extended  to  all 
the  parts  described,  some  of  them  were  not  new,  and  that  the 
defendants  were  therefore  entitled  to  verdicts  on  the  issues  upon  the 
4th  and  5th  pleas.  The  learned  Baron  told  the  jury  that,  though 
any  one  was  entitled  to  use  an  old  contrivance,  the  patent  protected 
the  patentee  against  the  use  by  others  of  any  new  and  material  part 
of  the  invention  described,  whether  or  not  used  in  combination 
with  what  was  old ;  and  he  desired  them  to  find  for  the  plaintiff  on 
these  issues  if  they  were  of  opinion  that  there  had  been  an  imitation 
of  an  important  and  new  part  of  the  invention  described. 

It  appeared  that  Willey  had  died  subsequently  to  the  infringe- 
ments complained  of.     The  counsel  for  the  ^defendants  contended       [  *73  ] 
that  the  plaintiff  was  not  entitled  to  recover  more  than  half  of  the 
damages  sustained  by  the  infringement:  but  the  learned  Baron 
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smith        directed  the  jury  to  find   for  the  whole  damages,  if  the  issues 
London  and  were  found  for  the  plaintiff. 

North^         Verdict    for  the  plaintiff  on  all  the  issues ;   damages    1,250/. 
Railway      Leave  was  then  given  to  move  to  enter  a  verdict  for  the  defendants 
on  the  issues  upon  the  2nd,  4th  and  5th  pleas,  or  to  reduce  the 
damages  by  one  half.     In  this  Term  (l), 


Company. 


Atherton  moved  accordingly,  and  also  for  a  new  trial  on  the 
ground  that  the  damages  were  excessive : 

As  to  the  first  point,  the  patentee,  by  the  terms  of  his  claim, 
insists  upon  the  monopoly  of  a  wheel  composed  of  wrought 
iron  "welded  into  one  f olid  mass,  in  manner  hereinbefore 
described."  He  thus  makes  a  claim  for  the  whole  inseparably, 
not  for  distinct  parts,  except  as  combining  to  make  such  a 
whole  as  lie  describes.  Now  the  proof  of  the  infringement 
showed  an  imitation  only  by  adapting  the  imitated  parts  to  a 
different  whole.  In  Barber  v.  Grace  (2)  it  was  held  that,  where  a 
specification  limited  the  claim  to  the  particular  machine  therein 
described,  no  infringement  was  committed  by  applying  the  principle 
of  the  invention  to  a  machine  substantially  different.  There  the 
claim  was,  for  "  the  submitting  hosiery  and  similar  goods,  made  of 
elastic  stocking  fabric,  to  the  pressure  of  hot  boxes  or  surfaces 
heated  by  steam,  water,  or  other  fluid,  as  above  described."  The 
description  was  of  a  machine  consisting  of  boxes;  the  alleged 
[  *74  ]  ^infringement  was  by  means  of  heated  rollers  ;  but  in  each  case 
the  goods  were  submitted  to  the  pressure  of  surfaces  heated  by  steam. 

(Crompton,  J.  referred  to  Newton  v.  Grand  Junction  Railway 
Company  (z).) 

Secondly,  it  is  true  that  tenants  in  common  of  land  may  maintain 
a  joint  action  for  an  injury  done  to  the  land,  and  that  such  action 
survives  (4) :  but  the  question  here  is,  whether  an  action  in  respect 
of  such  right  as  is  given  by  the  assignment  of  a  patent  falls  under 
the  same  rule.  The  loss  to  one  tenant  in  common  here  was  not  the 
loss  to  the  other. 

Thirdly,  supposing  the  plaintiff  entitled  to  the  whole  damages, 
they  have  been  estimated  too  highly. 

(1)  April  20th.  Before  Lord  Camp-  (3)  82  R.  R.  691  (5  Ex.  331).  See 
bell,  Ch.  J.,  Wightman,  Erie  and  Sellers  v.  Dickinsvn,  82  R.  R.  679  (5 
Crompton,  JJ.  Ex.  312). 

(2)  1  Ex.  339.  (4)  Co.  Litt.  198  a. 
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Lord  Campbell,  Ch.  J. :  Smith 

V. 

We  are  all  of  opinion  that  the  action  survives.     On  the  other  Londoh  and 
•  North 

points,  we  will  confer  with  my  brother  Martin.  Westbkn 

Cur.  adv.  vult.  Railway 

Company. 

Lord   Campbell,   Ch.    J.   now    delivered    the    judgment   of   the 
Court : 

This  was  an  action  for  the  infringement  of  a  patent.  Mr. 
Atherton  moved  for  a  rule  for  a  new  trial :  First,  on  the  ground 
that  there  was  no  evidence  of  infringement,  and  that  the  Judge 
was  wrong  in  ruling  that  there  was  evidence  of  the  infringement 
to  go  to  the  jury ;  and,  secondly,  on  the  ground  of  excessive 
damages. 

The  patent  was  for  an  improved  wheel  for  carriages  of  different 
descriptions :  and  the  patentee  stated,  in  his  specification,  that  the 
"said  improved  wheel  is  manufactured  wholly  of  bar  iron,  by 
welding  wrought  iron  bars  *together  into  the  form  of  a  wheel,  [  *is  ] 
whereof  the  nave,  spokes  and  rim,  when  finished,  will  consist  of 
one  solid  piece  of  malleable  iron.  And  the  mode  whereby  the  said 
bars  of  malleable  iron  are  fashioned  and  united  into  the  shape  of  a 
wheel  is  as  follows."  The  specification  then  showed,  by  the  aid  of 
drawings,  how  the  main  spoke  and  rim  were  formed,  and  after- 
wards welded,  so  as  to  make  a  wheel  of  one  piece  of  malleable  iron. 
In  the  claim,  the  patentee  stated  that  the  new  invention  consisted 
in  the  circumstance  of  the  centre  boss  or  nave,  arms  and  rim  of 
the  said  wheel  being  wholly  composed  of  wrought  or  malleable 
iron,  "welded  into  one  solid  mass,  in  manner  hereinbefore 
described." 

The  evidence  showed  a  clear  imitation  and  infringement  of  the 
manner  of  forming  the  boss  or  nave  into  one  piece  of  malleable 
iron  with  the  rest  of  the  wheel :  but  it  was  stated  that  the  mode 
which  the  defendants  had  used  of  forming  and  welding  the  spokes 
and  rim  did  not  amount  to  any  infringement.  Mr.  Atherton  con- 
tended that  the  words  of  the  claim  restricted  the  patent  to  the 
invention  of  a  wheel  made  in  every  respect  "  in  manner  herein- 
before described ;  "  and  that,  as  the  defendants  had  not  used  the 
same  mode  with  regard  to  the  spokes  and  rim  as  the  patentee  had 
specified,  there  could  be  no  infringement  of  the  patent.  My  brother 
Martin,  who  tried  the  cause,  intimated  his  opinion  that  the  claim 
was  for  the  invention  of  a  wheel  as  described  in  the  claim :  but 
that,  if  the  defendant  had  imitated  or  pirated  the  mode  of  welding 
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Smith        the  nave,  and  that  were  a  material  part  of  the  invention,  there  was 
London  and  an  infringement  of  part  of  the  patent,  for  which  the  action  was 
Nobth       maintainable. 

W^ESTBRN 

Railway         We  are  of  opinion  that  this  ruling  was  quite  correct,  and  that 
there  was  ample  evidence  to  support  the  action. 
[  76  ]  Where  a  patent  is  for  a  combination  of  two,  three  or  more  old 

inventions,  a  user  of  any  of  them  would  not  be  an  infringement  of 
the  patent ;  but,  where  there  is  an  invention  consisting  of  several 
parts,  the  imitation  or  pirating  of  any  part  of  the  invention  is  an 
infringement  of  the  patent.  Suppose  that  a  man  invents  a  machine 
consisting  of  three  parts,  of  which  one  is  a  very  useful  invention 
and  the  two  others  are  found  to  be  of  less  practical  use,  surely  it 
could  not  be  said  that  it  was  free  to  any  person  to  use  the  useful 
part,  so  long  as  he  took  care  to  substitute  some  other  mode  of 
carrying  out  the  less  useful  parts  of  the  invention. 

We  should  be  sorry  to  throw  any  doubt  upon  the  question  of  an 
infringement  of  a  material  part  of  such  an  invention  being  an 
infringement  upon  which  an  action  is  maintainable,  by  granting  a 
rule  to  show  cause  upon  such  a  point. 

Upon  the  question  of  excessive  damages,  it  was  suggested  that 
the  jury  had  proceeded,  only,  upon  the  evidence,  of  a  party 
interested  in  the  patent,  that  a  large  percentage  of  15  per  cent,  on 
the  value  of  the  machines  made  by  the  defendant  ought  to  be  paid 
to  the  patentee.  On  consulting  my  brother  Martin,  however,  we 
find  that  in  his  opinion  the  jury  did  not  proceed  on  the  above 
ground,  and  that  there  was  evidence  to  support  the  verdict  in  the 
correspondence  between  the  parties  from  which  it  appeared  that 
the  patentees  had  applied  to  the  defendants  for  a  sum  of  money  for 
their  use  of  the  patent  for  a  particular  period,  which  was  pro- 
portionate to  the  sum  which  the  jury  gave  for  the  period  during 
which  the  defendants  appeared  at  the  trial  to  have  used  the  patent ; 
f  *77  ]  and  that  the  defendants  did  not,  in  answer,  *  object  that  the 
amount  of  claim  was  unreasonable.  The  learned  Judge  adds  that 
the  damages,  though  large,  were  not  in  his  opinion  at  all 
excessive. 

There  will  therefore  be  no  rule. 

Rule  refused. 
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EEG.   v.   TYRWHITT.  i***. 

(2  El.  &  BL  77—84  ;  S.  0.  17  Jur.  89* ;  21  L.  T.  0.  S.  113.)  M^ll% 

By  a  local  and  personal  Act  (6  Geo.  IV.  c.  clxxv.)  provision  was  made  t  77  ] 

for  electing  governors  and  directors  for  the  relief  of  the  poor  and  for  the 
watching  and  lighting  of  a  district,  consisting  of  one  parish  and  part  of 
another  ;  and  the  governors  and  directors  were  empowered  to  elect  auditors 
for  the  purpose  of  auditing  the  accounts  of  the  district.  The  governors  and 
directors  were  empowered  to  make  rules  for  the  application  of  moneys  to  be 
raised  under  the  Act;  to  bring  or  defend  actions  affecting  the  property 
vested  in  them  under  the  Act,  or  relating  to  the  due  execution  of  the  Act ; 
and  to  meet  and  ascertain  the  amount  necessary  to  be  assessed  for  the 
purposes  of  the  Act,  which  amount  the  inhabitants  were  to  raise  by  rate. 
The  governors  and  directors  were  also  empowered  to  appoint  a  clerk,  and 
to  make  such  allowance  to  him  and  their  other  officers  as  they  should  think 
proper.  Auditors  were  also  to  be  elected  by  the  inhabitants,  who  were  to 
meet  half  yearly,  at  least,  and  were  empowered  to  appeal  against  any  part 
of  the  accounts  of  which  they  should  disapprove.  After  the  passing  of  this 
Act,  the  Poor  Law  Commissioners  included  the  district  within  one  of  several 
unions  comprised  in  the  N.  W.  M.  district,  for  which  last  district  they 
appointed  an  auditor  under  stat  7  &  8  Vict  c.  101,  s.  32.  The  last  men- 
tioned auditor  disallowed  part  of  a  bill  of  costs,  paid  by  the  governors  and 
directors  to  their  clerk,  and  surcharged  three  of  the  governors  and  directors 
with  the  amount  disallowed: 

Held,  that  he  had  power  so  to  disallow  and  surcharge,  notwithstanding 
the  provisions  of  the  local  Act. 

P ASHLEY,  in  last  Michaelmas  Term,  obtained  a  rule  calling  on 
Robert  Philip  Tyrwhitt,  Esq.,  one  of  the  magistrates  of  the  Police 
Courts  of  the  metropolis  sitting  &c.  within  the  Metropolitan  Police 
District,  *William  Law,  Thomas  Southgate  and  Edward  Tyrrel  [  *78  ] 
Smith  to  show  cause  why  a  distress  warrant  should  not  be  issued 
under  the  hand  and  seal  of  the  said  R.  P.  T.,  to  levy  the  sum  of 
68Z.  16s.  Id.,  by  an  order  under  the  hand  and  seal  of  the  said 
R.  P.  T.  ordered  to  be  paid  by  the  said  W.  Law,  T.  Southgate  and 
T.  Smith,  on  the  goods  and  chattels  of  the  said  W.  Law,  T.  South- 
gate  and  T.  Smith. 

The  affidavits  in  support  of  the  rule  set  forth  Mr.  Tyrwhitt's 
order  to  pay.  The  order  was  dated  80th  January,  1851.  It  recited 
a  complaint  made  to  Mr.  Tyrwhitt,  on  10th  October,  1850,  by 
James  Hales  Mitchiner.  The  substantial  facts  of  the  complaint,  as 
set  out  in  the  order,  appeared  to  be  that,  on  7th  July,  1886,  the 
part  of  the  parish  of  St.  Andrew,  Holborn,  which  lies  above  the 
Bars,  and  the  parish  of  St.  George  the  Martyr,  in  Middlesex,  were 
united  for  the  administration  of  the  poor-laws,  and  wer6  parts  of 
and  included  within  the  Holborn  Union :  and  afterwards,  by  order 
of  that  date,  the  Poor  Law  Commissioners  ordered  that  that  union 
and  several  others,  and  also  certain  single  parishes,  "  should  be 
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kbg.  united,  and  thenceforth  be  and  be  deemed,  a  union  for  the  purpose 
Tybwhitt.  of  appointing  an  auditor  in  the  manner  thereinafter  provided:  " 
and  "  that  the  guardians  of  such  parishes  and  unions  should,  at  the 
time  and  in  the  manner  therein  mentioned,  appoint  an  auditor  for 
the  examining  and  auditing,  allowing  or  disallowing,  of  accounts  in 
the  said  respective  parishes  and  unions,  and  in  each  of  the  said 
respective  parishes  comprised  in  such  unions,  respectively,  and  to 
perform  such  other  duties  of  an  auditor  at  such  places,  within  such 
limits,  for  such  period,  and  at  such  salary,  to  be  paid  at  such  time, 

[•79]  and  in  such  modes  and  proportion,  as  the  said  "Commissioners 
should  in  and  by  the  said  order,  or  by  any  order  to  be  thereafter 
made  touching  such  office  of  auditor,  direct  or  determine."  That, 
on  28th  July,  1886,  Mitchiner  was  appointed  auditor.  Other  orders 
of  the  Commissioners  were  then  set  out,  the  effect  of  which  was 
that  certain  additions  to  and  subtractions  from  the  union  were 
made,  and  that  finally  there  was  constituted  a  district,  called  the 
North  West  Metropolitan  Audit  District,  of  which  Mitchiner  was 
appointed,  and  still  continued,  auditor,  and  which  included  the 
Holborn  Union,  St.  Andrew  Holborn  above  Bars,  and  St.  George 
the  Martyr.     That,  on  80th  March,  1849,  and  after  the  passing  of 

[  *80  ]       stat.  6  Geo.  IV.  c.  clxxv.  (l),  Law,  Southgate  and  Smith  *were, 

(1)  Local  and  persona],  public,  directors  shall  and  may  from  time  to 
"  For  the  better  ascertaining,  charg-  time  make  such  orders,  rules,  and 
ing  and  collecting  of  the  rates  for  the  regulations  for  the  better  government, 
relief  of  the  poor  within  that  part  of  relief,  maintenance,  and  employment 
the  parish  of  Saint  Andrew  Holborn  of  the  said  poor,  and"  (subject  to 
which  lies  above  the  Bars  in  the  certain  provisions  thereinafter  men- 
county  of  Middlesex,  and  the  parish  of  tioned)  "  for  the  ascertaining,  cbarg- 
St.  Qeorge  the  Martyr,  in  the  said  ing,  collecting,  managing,  and  regu- 
county ;  for  the  better  maintenance,  lating  of  the  poor  rates  for  the  said 
employment  and  regulation  of  the  part"  &c.  "and  the  said  parish"  &c, 
poor  thereof;  and  for  regulating  the  <(  and  for  the  appointment,  regulation, 
nightly  watch  thereof."  and  management  of  the  watchmen  and 
Sect.  5  empowers  the  inhabitants  of  beadles  hereinafter  directed  to  be 
the  part  of  the  parish  of  St.  Andrew  employed,  and  also  for  the  regulation 
Holborn  which  lies  above  the  Bars,  of  the  constables  duly  appointed  to 
and  of  the  parish  of  St.  George  the  serve  for  the  same,  as  to  them  shall 
Martyr,  to  elect  annually,  from  among  appear  necessary  and  expedient." 
themselves,  in  certain  proportions,  By  sect.  10  the  governors  and 
fifty  persons  as  "governors  and  directors  are  "  empowered  to  bring  or 
directors  of  the  poor  "  of  the  said  part  cause  to  be  brought,  and  to  defend  or 
of  the  parish  of  St.  Andrew  Holborn  cause  to  be  defended,  any  suit  or  suits, 
and  the  parish  of  St.  George  the  action  or  actions,  relating  to  or  in  any- 
[  *80,  n.  ]  Martyr,  in  conjunction  with  the  rectors,  wise  affecting  "  the  property  *provided 
churchwardens  and  overseers  of  the  for  the  purposes  of  the  Act,  "or other- 
two  parishes,  and  the  justices  of  the  wise  relating  to  the  due  execution  of 
peace  for  the  county  residing  within  this  Act." 
them ;    "  and    such    governors     and  Sect.  12  fixes  the  times  at  which  the 
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according  to  the  provisions  of  the  Act  last  mentioned,  appointed 
governors  and  directors  of  the  *poor  of  the  said  part  of  St.  Andrew 
Holborn  and  St.  George  the  Martyr.  That,  on  1st,  5th  and 
18th  January,  1850,  Mitchiner  (after  certain  formal  steps,  which 
were  recited  in  the  complaint)  held  the  half-yearly  audit  for  that 
district,  and  disallowed,  in  the  accounts  of  the  said  part  of 
St.  Andrew  Holborn  and  St.  George  the  Martyr,  the  sum  of 
68Z.  16*.  Id.,  forming  part  of  a  gross  sum  of  82Z.  16s.  lid.  which 
had  been  paid  to  their  clerk.  That  Mitchiner  surcharged  Law, 
Southgate  and  Smith  with  this  sum  of  68Z.  16*.  Id.,  and  certified 
accordingly,  and  reported  the  certificate  to  the  Commissioners 
within  less  than  nine  calendar  months  before  the  complaint.  That 
Law,  Southgate  and  Smith  had  not  paid  the  sum.  Mr.  Tyrwhitt's 
order  then  adjudged  that  they  should  pay  the  same  to  the  treasurer 


Reg. 

t?. 

Tyrwhitt. 

[•81] 


governors  and  directors  are  to  meet, 
44  to  calculate,  ascertain,  and  settle 
the  amount  of  the  several  sums  of 
money  which  shall  be  considered 
requisite  to  be  assessed  and  charged, 
as  well  for  the  relief,  maintenance, 
lodging,  and  employment  of  the  poor 
of  the  said  part"  &c.  "and  the  said 
parish1'  &c,  "and  for  regulating  and 
maintaining  a  nightly  watch  and 
beadles  within  the  same,  as  for  dis- 
charging any  debt"  remaining  un- 
satisfied by  reason  of  the  deficiency  of 
any  former  rate. 

Sect.  13  directs  the  inhabitants, 
within  twenty  days  ''after  the  several 
sums  of  money  shall  have  been  so 
ascertained  as  aforesaid,"  to  meet  and 
"make  two  distinct  rates  or  assess- 
ments, to  be  raised  by  an  equal  pound 
rate,"  the  gross  amount  not  to  exceed 
the  gross  amount  of  the  sums  so 
ascertained,  after  allowing  for  defi- 
ciencies in  collecting;  "one  of  such 
rates  to  be  for  and  to  be  applied  towards 
the  relief,  maintenance,  lodging,  and 
employment  of  the  poor  of  the  said 
part"  &c.  "  and  the  said  parish  "  Ac, 
"  and  the  other  of  such  rates  to  be  for 
and  to  be  applied  towards  defraying 
the  expenses  of  the  watch  and  beadles  to 
be  employed  for  and  within  the  same." 

Sect.  28  enables  the  governors  and 
directors  to  appoint  a  clerk,  collectors, 
treasurers,  assistant  overseers,  inspec- 
tors, "  together  with  such  other  officers 


and  servants  as  they  shall  deem  neces- 
sary for  the  due  execution  of  this 
Act;"  and,  "out  of  the  rates  to  be 
collected  by  virtue  of  this  Act,"  "  to 
pay  and  make  such  salaries,  remunera- 
tions, and  allowances  to  the  clerk  and 
other  officers  and  servants  (except  the 
treasurer  or  treasurers)  as  they  the 
said  governors  and  directors  shall  in 
their  discretion  think  proper." 

By  sect.  30  the  inhabitants  are 
empowered  to  elect,  annually,  "  audi- 
tors of  the  accounts  of  the  said  gover- 
nors and  directors,"  who  are  to  meet 
twice  at  least  in  each  year,  for  the 
purpose  of  auditing  the  accounts: 
"  and  in  case  the  said  auditors  should 
think  there  is  just  cause  to  disapprove 
of  any  part  of  the  accounts  so  to  be 
presented,  it  shall  be  lawful  for  the 
said  auditors,  or  the  major  part  of 
them,  if  they  shall  think  fit,  to  appeal 
against  the  same,"  as  provided  in  the 
Act. 

Sect.  40  enacts  "that  the  said 
governors  and  directors,  at  any  of 
their  meetings,"  not  less  than  twenty 
being  present,  "may  from  time  to 
time  make  such  rules  and  regula- 
tions," for,  among  other  things, 
"  drawing  the  moneys  from  the  hands 
of  the  treasurer,  and  for  applying  the 
moneys  to  arise  by  virtue  of  this  Act, 
and  for  the  more  effectually  carrying 
the  purposes  of  this  Act  into  effect,  as 
to  them  shall  seem  expedient" 
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Reg.         of  the  guardians  of  the  said  part  of  St.  Andrew  Holborn  and 

Tyrwhitt.    St.  George  the  Martyr;  and  that  the  same  if  not  paid  should  be 

levied  by  distress  and  sale  ;  and,  in  default  of  distress,  they  should 

be  imprisoned  for  a  month,  unless  the  sums  and  costs  &c.  should 

be  sooner  paid. 

The  affidavits  in  support  of  the  rule  stated  that  legal  evidence 
was  given  before  Mr.  Tyrwhitt  of  all  the  facts  mentioned  in  the 
order.  That  application  for  payment  had  been  made  to  Law, 
Southgate  and  Smith,  but  they  had  not  paid.  That  they  had  been 
summoned  before  Mr.  Tyrwhitt  to  show  cause  why  a  distress 
warrant  should  not  issue :  but  he,  on  the  hearing  (29th  May,  1852), 
declined  to  issue  the  warrant. 

Lush  now  showed  cause  : 

The  union  auditor  had  no  power  to  disallow  the  payment  in 
question.  That  payment  was  made  under  the  provisions  of 
I  *82  i  stat.  6  Geo.  IV.  *c.  clxxv.,  which  gives  to  the  district  of  St.  Andrew 
Holborn  above  Bars  and  St.  George  the  Martyr  auditors  of  their 
own,  distinct  from  those  appointed  by  the  Poor  Law  Commissioners. 
By  sect.  5  of  that  Act  power  is  given  to  the  inhabitants  of  the 
district  to  elect  governors  and  directors  of  the  poor.  By  sect.  10 
the  governors  and  directors  are  empowered  to  cause  actions  to  be 
brought  or  defended.  By  s.  28  the  directors  are  empowered  to 
appoint  a  clerk;  and  also  to  appoint  collectors  and  treasurers; 
and,  out  of  the  rates  to  be  collected  under  the  Act,  to  "  pay  and 
make  such  salaries,  remunerations  and  allowances  to  the  clerk  and 
other  officers  and  servants  (except  the  treasurer  or  treasurers)  as 
they  the  said  governors  and  directors  shall  in  their  discretion  think 
proper."  By  sect.  80  the  inhabitants  are  empowered  to  elect, 
annually,  "auditors  of  the  accounts  of  the  said  governors  and 
directors,"  who  are  to  meet  twice  at  least  in  each  year,  for  the 
purpose  of  auditing  the  accounts.  It  is  clear,  therefore,  that  the 
local  Act  gives  the  governors  and  directors  unlimited  discretion  as 
to  what  allowances  they  make  to  their  clerks  and  other  officers  :  and 
the  district  auditor,  under  stat.  7  &  8  Vict.  c.  101,  s.  82,  has  no 
power  to  strike  out  any  items.  It  is  only  where  no  local  Act  exists 
that  he  has  this  power.  Here  the  district  has  auditors  of  its  own. 
Moreover,  the  local  Act,  under  which  the  payment  is  made,  is  for 
other  purposes  besides  the  relief  of  the  poor ;  and  therefore  the 
payment  which  has  been  disallowed  does  not  fall  within  the 
jurisdiction  of  the  poor  law  auditor. 
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(Erlb,  J. :  The  auditor's  power  to  disallow  is  given  by  stat.  7  &  8        Kkg. 
Vict.  c.  101,  8.  82 ;  the  whole  question  turns  upon  the  interpreta-    tybwhitt. 
tion  of  that  section.    I  think  the  *words  are  verba  generalissima.)  L  **3  ] 

Stat.  7  &  8  Vict.  c.  101,  s.  82,  provides  that  every  auditor  "  shall 
have  full  powers  to  examine,  audit,  allow,  or  disallow  of  accounts, 
and  of  items  therein,  relating  to  moneys  assessed  for  and  applicable 
to  the  relief  of  the  poor  of  all  parishes  and  unions  within  his 
district,  and  to  all  other  money  applicable  to  such  relief."  The 
provision  for  disallowing  applies  only  where  there  are  no  auditors 
under  a  local  Act.  In  Reg.  v.  Governors  of  St  Andrew  (1),  it  was 
held  that  the  governors  and  directors  of  this  district  were  bound  to 
submit  their  accounts  to  the  union  auditor,  appointed  under  stat. 
4  &  5  Will.  IV.  c.  76,  s.  46,  but  not  that  the  latter  had  authority  to 
disallow  such  an  item  as  this  in  the  accounts. 

(Lord  Campbell,  Ch.  J. :  The  submission  of  the  accounts  would 
be  useless  unless  the  union  auditor  had  some  control  over  them.) 

No  doubt,  he  has  control  over  all  items  with  respect  to  which  the 
local  Act  does  not  give  the  governors  and  directors  a  discretionary 
power. 

Pashley,  contra,  was  stopped  by  the  Court. 

Lord  Campbell,  Ch.  J. : 

It  seems  quite  clear  that  the  union  auditor  had  power  to  disallow 
this  payment.  The  case  mentioned  is  directly  decisive  upon  the 
point :  and,  were  there  no  precedent,  I  should  have  no  hesitation  in 
coming  to  the  same  conclusion. 

Wightman,  J.  concurred. 

Erle,  J. : 

Reg.  v.  Governors  of  St.  Andrew  (l)  *shows  that   the  auditors       C  *84  ] 
appointed  under  stat.  4  &  5  Will.  IV.  c.  76,  s.  46,  had  power  to 
enquire  into  the  expenditure  of  all  the  money  raised  under  a  poor 
rate,  though  some  of  it  might  be  applicable  to  purposes  other 
than  the  relief  of  the  poor. 

Crompton,  J.  concurred. 

Ride  absolute. 
(1)  66  B.  R  290  (6  Q.  B.  78). 
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A858-  In  ee  WILLIAMS. 

May  2. 

(2  El.  &  Bl.  84—89 ;  S.  0.  22  L.  J.  M.  C.  125 ;  17  Jur.  763.) 

[84  ] 

An  order  of  removal  was  suspended ;  but  afterwards,  the  pauper  having 

died,  the  suspension  was  taken  off,  and  an  order  was  made  for  costs,  under 
the  Poor  Removal  Act,  1795  (35  Geo.  III.  c.  101,  s.  2,  upon  the  parish  to 
which  the  removal  had  been  made.  Neither  order  was  appealed  against  After 
the  time  for  appeal  had  expired,  application  was  made  to  a  magistrate  for  a 
distress  warrant,  the  costs  having  been  demanded  and  not  paid.  On  the 
hearing,  it  was  objected  that,  since  the  expiration  of  the  time,  the  parish, 
to  which  the  removal  was  ordered,  had  discovered  that  there  had  been  a  five 
years'  residence  in  the  removing  parish,  under  the  Poor  Removal  Act,  1846 
(9  &  10  Vict.  c.  66).  The  magistrate,  on  this  objection,  refused  the  distress 
warrant: 

Held,  that  he  was  bound  to  issue  it,  the  objection,  if  valid,  being  one 
which  could  be  taken  only  by  appeal  against  the  order  for  costs. 

Archbold,  in  last  Easter  Term,  had  obtained  a  rule  calling  on 
Charles  Parkinson,  Esquire,  one  of  the  justices  of  the  peace  for 
Brecknockshire,  and  Thomas  Williams,  churchwarden  of  the  parish 
of  Cwmyoy,  in  Monmouthshire,  to  show  cause  why  the  said  Charles 
Parkinson,  as  such  justice,  should  not  grant  to  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  Llanelly,  in  Brecknock- 
shire, a  distress  warrant  against  the  said  Thomas  Williams  to  levy 
the  sum  of  108Z.  19s.  3d.,  the  amount  of  costs  incurred  by  the 
suspension  of  an  order  for  the  removal  of  John  Price  and  Jane  his 
[  '85  ]  wife,  *paupers,  from  the  parish  of  Llanelly  to  the  parish  of  Cwmyoy, 
directed,  by  an  order  of  the  said  justices  of  the  peace  for  the  said 
county,  to  be  paid  by  the  churchwardens  and  overseers  of  Cwmyoy 
to  William  Williams,  for  the  use  of  the  parish  of  Llanelly. 

From  the  affidavits  upon  which  the  rule  was  obtained,  it  appeared 
that  on  the  4th  June,  1841,  an  order  of  removal  was  made  by  two 
justices  of  the  peace  for  Brecknockshire,  directing  John  Price  and 
Jane  his  wife,  paupers,  to  be  removed  from  the  parish  of  Llanelly 
in  that  county  to  the  parish  of  Cwmyoy,  the  latter  being  by  the 
order  in  question  adjudged  to  be  their  lawful  place  of  settlement. 
By  indorsement  of  the  same  date,  the  order  was  suspended,  on  the 
ground  of  the  illness  of  one  of  the  paupers.  On  29th  October,  1852, 
both  the  paupers  being  dead,  a  second  indorsement  was  signed  by 
Mr.  Parkinson  and  another  justice  for  the  county,  in  which  the 
deaths  were  stated,  and  it  was  ordered  that  the  first  order  should 
be  executed,  and  that  the  churchwardens  and  overseers  of  Cwmyoy 
should  pay  to  W.  Williams,  for  the  use  of  Llanelly,  the  sum  of 
1081. 19«.  3d.,  which  the  order  stated  to  have  been  "  incurred  by  the 
suspension"  of  the  order  of  removal.    The  original  order  and 
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indorsement,  and  the  subsequent  indorsed  order  of  29th  October,  in  re 
1852,  were  duly  served  on  the  parish  officers  of  Cwmyoy,  and 
payment  demanded:  but  no  payment  was  made.  No  notice  of 
appeal  was  given  on  the  part  of  Cwmyoy.  The  parish  officers 
of  Llanelly  summoned  the  parish  officers  of  Cwmyoy  before 
Mr.  Parkinson,  to  answer  to  an  information  for  such  neglect  of 
payment.  On  the  hearing,  on  the  11th  February,  1858,  it  was 
objected,  by  the  parish  officers  of  Llanelly,  that  the  paupers  were 
irremoveable  from  Llanelly,  under  stat.  *9  &  10  Vict.  c.  66,  s.  1,  by  [  *86  ] 
reason  of  their  residence  there  for  five  years,  and  that  therefore  a 
portion  of  the  costs  should  have  been  charged  against  the  union  to 
which  Llanelly  belonged ;  and  that  the  previous  costs  were  irrecover- 
able by  reason  of  time  having  run  against  the  claim  of  Llanelly. 
Mr.  Parkinson  thereupon  refused  to  grant  a  warrant  of  distress. 
William  Williams  was  assistant  overseer  of  Llanelly. 

In  the  affidavits  in  answer  it  was  deposed  that  proof  was  given 
before  Mr.  Parkinson  of  the  residence  of  John  Price  in  Llanelly  for 
about  twelve  years  before  he  became  chargeable :  and  it  was  further 
deposed  that  this  had  been  first  discovered  after  the  time  for  appeal 
had  expired. 

Pashley  now  showed  cause  : 

It  is  clear,  according  to  the  law  now  established  (l),  that  the 
paupers  came  within  the  provisions  of  stat.  9  &  10  Vict.  c.  66,  s.  1, 
although  the  original  order  of  removal  was  made  before  the  passing 
of  that  Act.  Being,  therefore,  rendered  irremoveable  by  its 
provisions,  they  come  within  the  operation  of  stat.  11  &  12  Vict, 
c.  110.  The  effect  of  sect.  8  of  that  Act,  which  has  been 
re-enacted  (2),  is  to  make,  after  the  80th  September,  1848,  all  costs 
incurred  in  the  relief  of  paupers,  who,  not  being  settled  in  the 
parish  where  they  reside,  are  irremoveable  by  the  provisions  of 
stat.  9  &  10  Vict.  c.  66,  s.  1,  chargeable  upon  the  common  fund  of 
the  union  in  which  such  parish  is  comprised. 

(Lord  Campbell,  Ch.  J. :  All  costs  incurred  since  the  date  of  the 
Act.) 

That  is  the  effect  of  sect.  8. 

The  Court  then  called  upon  [  87  ] 

(1)  See  Reg.  v.  Chedgrave,  12  a  B.      14  Vict.  c.  101,  14  &  16  Vict.  c.  105, 
206.  15  &  16  Vict.  c.  14. 

(2)  Stats.  12  &  13  Vict.  c.  103,  13  & 
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In  re  Archbold,  contra: 

Williams. 

The  order,  upon  the  face  of  it,  does  not  show  the  fact  of  the 

paupers  having  become  irremoveable  by  a  five  years'  residence ;  the 

order  is  therefore  not  bad  upon  its  face :  and  the  objection  now 

taken  should  have  been  brought  forward  upon  an  appeal  against 

the  order,  and  not  as  an  objection  to  enforcing  it. 

(Erle,  J. :  Is  an  order  conclusive,  merely  because  it  has  not 
been  appealed  against,  when  it  is  obtained  ex  parte  ?) 

Churchwardens  of  Birmingham  v.  Shaw  (l)  decides  that  it  is.  The 
justices  had  no  notice  of  the  five  years'  residence ;  they  were,  there- 
fore, bound  to  make  the  order  for  all  costs.  Stat.  85  Geo.  III. 
c.  101,  s.  2,  expressly  prescribes  that  form  of  proceeding  in  cases 
like  the  present,  where  the  pauper  dies  before  the  execution  of  the 
order. 

Pashley  was  then  called  upon  again  : 

Under  stat.  11  &  12  Vict.  c.  48,  s.  11,  the  complaint  before  the 
justice  ought  to  have  been  made  within  six  calendar  months  of  the 
matter  of  complaint  arising ;  the  word  "  such  "  in  that  section 
refers  to  sect.  10,  from  which  it  appears  that  the  enactment 
comprehends  cases  where  justices  are  called  upon  to  make  an 
order.  Stat.  85  Geo.  III.  c.  101,  s.  2,  gives  appeal  against  the 
order  for  costs  only  where  the  question  is  as  to  quantum. 

(Lord  Campbell,  Gh.  J. :  The  order  upon  which  the  parish  of 
Llanelly  insists  is  one  of  29th  October,  1852 :  and  the  magistrate 
heard  the  case  on  11th  February,  1852.) 

The  costs  might  have  been  applied  for  long  before. 

[  *88  ]  (Wightman,  J. :  Supposing  they  *might,  was  it  compulsory  on 

Llanelly  so  to  apply?) 

The  practice  in  this  respect  seems  to  be  regulated  by  sect.  84  of 
stat.  4  &  5  Will.  IV.  c.  76 ;  from  whence  it  would  appear  that 
the  time  runs  from  the  first  accruing  of  costs  after  service  of  the 
notice  of  the  suspended  order,  and  that  a  summons  may  be 
immediately  obtained  under  sect.  101.  Churchwardens  of  Bir- 
mingham v.  Shaw  (l)  was  a  case  of  poor  rate :  the  magistrate  in 
such  a  case  acts  only  ministerially,  and  has  no  discretion  where 
(1)  74  B.  B.  523  (10  Q.  B.  868). 
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there  is  a  refusal  to  pay  the  rate :  Skingley  v.  Surridge  (1).     Here         in  re 

Williams. 
there  is  a  discretion. 

Lord  Campbell,  Gh.  J. : 

The  rule  must  be  made  absolute.  The  Legislature  has  provided 
a  tribunal  where  orders  of  this  description  may  be  examined  by  an 
appeal  at  the  Quarter  Sessions  next  after  the  making  of  such  order. 
If  this  course  had  been  adopted  in  the  present  case,  it  would  have 
properly  raised  the  question  as  to  what  part  of  the  costs  should  be 
borne  by  the  parish,  and  what  by  the  common  fund  of  the  union. 
There  has  been  no  appeal :  and  then  the  warrant  is  applied  for. 
I  think  that  the  magistrate  was  bound  to  grant  it,  the  opportunity 
of  appealing  against  the  order  having  been  passed  by. 

Wightman,  J.  concurred. 

Exile,  J. : 

I  am  not  prepared  to  lay  it  down  as  an  universal  rule  that  facts 
which  are  grounds  of  appeal  against  an  order  cannot  be  brought 
forward  by  way  of  defence  when  it  is  sought  to  enforce  an  order 
which  has  *not  been  appealed  against :  but  in  this  case  I  am  of       [  *89  ] 
opinion  that  the  objection  could  be  taken  only  on  appeal. 


Orompton,  J.  concurred. 


Rule  absolute. 


POIE1ER  v.   MOKKIS(2).  iws. 

May  8. 
(2  EL  &  BL  89- 108 ;  8.  0.  22  L.  J.  Q.  B.  313 ;  17  Jur.  1116.)  _ 

Assumpsit  by  payees  of  a  foreign  bill  against  drawers.     Plea :  that  the  L  fc»  J 

bill  was  sold  by  defendants  to  C.  on  one  foreign  post  day,  on  the  terms  of 
being  paid  according  to  usage  on  next  foreign  post  day ;  that  C.  purchased 
the  bill  as  agent  for  H.,  and  remitted  the  bill  to  plaintiffs  as  such  agent, 
and  plaintiffs  received  it  for  collection  for  H. ;  that,  before  the  next  foreign 
post  day,  C.  failed,  and  did  not  pay  the  price  ;  that  there  was  no  value  as 
between  C.  and  H.,  or  as  between  0.  and  plaintiffs;  and  that  plaintiffs 
were  holders  without  value.    De  injuria. 

On  a  case,  on  which  the  Court  were  to  draw  inferences  of  fact,  it  appeared 
that  C.  was  a  London  merchant,  and  plaintiffs  Paris  merchants,  both  corre- 
spondents of  H.,  an  American  merchant.  H.  was  indebted  to  both  C.  and 
plaintiffs.  Plaintiffs  wrote  to  H.  for  a  remittance.  H.  sent  to  0.  a  bill  on 
London,  for  an  amount  exceeding  H.'s  debt  to  0.,  desiring  him  to  realize 
it,  pay  himself  his  own  account,  and  remit  the  balance  to  plaintiffs.    C. 

(1)  11  M.  &  W.  503,  514.  (affd.  1  App.  Cas.  654,  45  L.  J.  Ex. 

(2)  Cited,    Currie    v.    Misa   (1875)      852).— A.  C. 
L.  B.  10  Ex.  153, 1*54,  44  L.  J.  Ex.  04 
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Foirier  realised  the  draft,  credited  H.  with  the  proceeds,  and  bought  of  defendants, 

v.  in  the  ordinary  course  in  London,  a  bill,  for  the  amount  of  the  balance  due 

Morris.  ^  jj  ^  which  bill  was  to  be  drawn  by  defendants  payable  to  plaintiffs'  order, 

to  be  delivered  by  defendants  to  C.  in  London  on  one  foreign  post  day,  and 
paid  for  to  them  by  C.  on  the  next.  The  bill  in  question  was  drawn,  and 
delivered  to  C,  and  sent  by  him  to  plaintiffs,  who,  by  letter  to  I'.,  acknow- 
ledged the  receipt  on  account  of  H.,  and  stated  that  they  would  advise  H. 
thereof.  Before  the  next  foreign  post  day,  after  the  delivery  of  the  bill  to 
C,  C.  failed.  Defendants  never  received  anything  for  their  bill :  they 
directed  the  drawee  not  to  honour  it ;  and  it  was  dishonoured  accordingly. 
Afterwards  H.  paid  plaintiffs  in  full.  The  action  was  in  the  name  of 
plaintiffs  for  H.'s  benefit : 

Held,  that  plaintiffs  were  holders  for  value  (1),  as  they  held  the  bill  at 
the  time  of  its  dishonour  on  account  of  the  debt  from  H.  to  them  ;  and 
that  the  subsequent  assignment  of  the  equitable  interest  to  H.  did  not  affect 
plaintiffs'  right  to  sue  at  law. 

Held,  also,  that  H.  had  given  full  value  for  the  bill  to  C. :  that,  as 
between  H.  and  defendants,  C.  could  not  be  considered  as  agent  for  H.  in 
buying  the  bill ;  and  that  the  credit  given  by  defendants  for  the  price  of 
the  bill  was  given  to  C.  as  buyer,  and  not  as  agent  for  H. 

A  merchant,  though  in  one  sense  agent  for  his  foreign  correspondents,  is 
not  by  mercantile  usage  entitled  to  pledge  their  credit,  as  purchasers,  for 
what  he  buys  iu  the  home  market  on  their  account. 

Assumpsit  on  a  bill  of  exchange,  dated  29th  October,  1847, 
drawn  by  the  defendants,  under  their  name  of  Morris,  Prevost  & 
[*yo]  Co.,  on  Alexander  Dassier  of  *Paris,  for  the  sum  of  19,478  francs 
5  centimes,  payable  to  the  order  of  the  plaintiffs  by  the  name  of 
Messrs.  Poirier,  Freres,  five  days  after  date:  averment,  that  the 
defendants  afterwards  ordered  the  drawee  not  to  pay  the  bill,  and 
the  same  was  not  paid  by  the  drawee,  though  duly  presented.  The 
declaration  also  contained  counts  for  money  paid,  and  on  an  account 
stated. 

Pleas:  1.  To  1st  count:  That  the  delivery  of  the  bill  was 
obtained  by  the  fraud  of  one  Coates,  alleged  to  be  agent  of  the 
plaintiffs. 

2.  To  1st  count :  That  defendants  made  and  delivered  the  bill  to 
one  Coates  on  the  terms  of  being  paid  the  price  according  to  the 
usage  of  merchants,  that  is  to  say,  on  the  foreign  post  day  which 
would  be  the  next  after  such  delivery :  that  Coates  purchased  the 
bill,  as  agent  of  Hovey,  Williams  &  Co.,  and,  before  the  next 
foreign  post  day,  as  such  agent,  remitted  the  bill  to  the  plaintiffs, 
and  the  plaintiffs  received  the  same,  for  the  purpose  of  the  amount 
thereof  being  collected  and  received  at  maturity  for  the  account  of 
the  said  Hovey,  Williams  &  Co.,  and  to  be  placed  to  their  credit  in 
account  with  the  plaintiffs:    that,  before  the  said  bill  came  to 

(1)  See  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  27.— A.  C. 
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maturity,  the  next  foreign  post  day  elapsed,  and  Coates  did  not  pay  poibieb 
the  price,  and  the  defendants  have  never  had  value :  that,  before  mohbis. 
the  bill  came  to  maturity,  the  plaintiffs  had  notice  of  the  circum- 
stances :  that  there  never  was  value  for  the  remittance,  either  as 
between  Coates  and  Hovey,  Williams  &  Co.,  or  as  between  Coates 
and  the  plaintiffs ;  and  that  the  plaintiffs  always,  and  at  the  time 
of  the  commencement  of  the  suit,  were  holders  without  value. 

Replication,  to  each  plea  respectively :  De  injurid.  Issues 
thereon. 

To  the  residue  of  the  declaration  the  defendants  pleaded  that  they        [  91  ] 
did  not  promise.     Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  London 
sittings  afte.v  Michaelmas  Term,  1852,  a  verdict  was  found  for  the 
plaintiffs,  subject  to  the  opinion  of  this  Court  on  a  case,  the  material 
parts  of  which  were  as  follows. 

The  plaintiffs,  in  and  during  the  year  1847,  were  merchants 
carrying  on  business  at  Paris,  under  the  firm  of  Pokier,  Freres. 
The  defendants,  during  that  time,  carried  on  business  in  London 
as  merchants,  under  the  name  of  Morris,  Prevost  <fe  Co.  Hovey, 
Williams  &  Co.  were,  during  the  same  time,  a  firm  carrying  on 
business  as  merchants  at  Boston  in  the  United  States  of  America. 
The  plaintiffs  were,  during  that  time,  correspondents  of  Hovey, 
Williams  &  Co.,  and  were  in  the  habit  of  purchasing  goods  and 
shipping  them  for  account  of  Hovey,  Williams  &  Co.,  and  of  being 
reimbursed  by  the  latter ;  and  there  was  an  account  between  the 
plaintiffs  and  Hovey,  Williams  &  Co.  in  respect  of  such  transactions, 
and  the  remittances  and  payments  on  account  thereof.  Coates  & 
Co.  were  during  the  same  time,  and  until  their  suspension  of  pay- 
ment after  mentioned,  a  firm  carrying  on  business  in  London,  as 
merchants,  and  were  also  correspondents  of  Hovey,  Williams  &  Co* 

On  4th  September,  1847,  Hovey,  Williams  &  Co.,  by  John 
Chandler,  a  member  of  the  firm  then  on  a  visit  to  Europe, 
addressed  and  sent  to  the  plaintiffs  several  letters,  which  were  set 
out  in  the  case,  but  are  omitted  in  the  report  as  irrelevant  (1). 

On  17th  October,  1847,  the  plaintiffs  wrote  to  the  said  John        [92] 

(1)  These  letters  were  set  out,  sub-  whatever   was   relevant,  and  neglect 

ject  to  objections,  on  the  part  of  the  what    was  not   so,    whether  strictly 

defendant,  to  their  admissibility    as  admissible  or  not.    Those  omitted  in 

evidence.     On  the  argument,  all  the  the  report  were  various  letters  between 

objections    were  waived ;  and  it  was  Chandler,  Coates  &  Co.,  and  Poirier, 

agreed  that  the    Court,   in    drawing  Freres,   not  bearing   on  the  present 

conclusions  of    fact,  should  consider  transaction. 
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Poibibb  Chandler,  then  in  England,  a  letter,  the  material  part  of  which  was 
MoRKifl.  as  follows.  "  You  will  find  enclosed  an  account  up  to  the  80th  ulto., 
presenting  in  our  favour  a  balance  of  francs  88,751.65,  without 
interest.  Money  being  rather  scarce  in  Paris,  we  would  feel  obliged 
to  you  if  you  would  instruct  Messrs.  Coates  &  Co.  to  remit  us  some 
funds."  The  account,  mentioned  in  the  letter  of  17th  October, 
was  the  account  of  the  plaintiffs  with  Hovey,  Williams  &  Co.  On 
25th  October,  1847,  John  Chandler  wrote  to  Coates  &  Co.  a  letter 
in  which  was  enclosed  the  bill  for  2,000/.  there  mentioned.  The 
letter  was  set  out  in  the  case  at  length.  The  material  parts  were 
as  follows.  "I  have  this  day  drawn  a  bill  on  Messrs.  Baring, 
Brothers  &  Co.,  four  months'  date,  for  2,000/.  sterling,  which  I  now 
enclose  you  for  presentation.  Tou  will  negotiate  the  bills  upon  the 
best  possible  terms."  "  You  will  also  make  up  your  account  to 
date,  and  take  the  amount  due.  You  will  remit  Crofts  and  Still, 
Manchester,  285/.  2«.  5d.,  and  the  balance  to  Foirier,  Freres,  Paris." 
Coates  &  Co.,  having  received  the  bill  for  2,000/.  mentioned  in  the 
foregoing  letter,  procured  the  same  to  be  discounted,  and  received 
the  proceeds,  and  charged  Hovey,  Williams  &  Co.,  in  account,  with 
a  commission  of  5*.  per  100/.  on  the  amount  of  the  bill  for  procuring 
such  discount.  Out  of  the  proceeds  of  this  bill,  and  another  for 
400/.  in  their  hands,  Coates  &  Co.  paid  themselves  a  balance  then 
L  *sw  ]  due  to  them  from  Hovey,  Williams  &  Co. ;  *they  also  remitted  to 
Crofts  and  Still  the  amount  mentioned  in  that  letter  as  there 
directed :  and  they  then  had  a  balance,  of  the  proceeds  of  the 
2,000/.  and  400/.  bills,  in  their  hands  of  758/.  18*.  Id.  In  the  mean 
time,  on  the  28th  of  October,  John  Chandler  wrote  and  sent  to  the 
plaintiffs  a  letter  containing  this  passage:  "I  have  requested 
Messrs.  Coates  &  Co.  to  make  you  a  remittance ;  which  they  will 
do  in  a  few  days." 

On  Friday,  29th  October,  1847,  which  was  a  foreign  post  day, 
Coates  &  Co.,  in  their  own  names,  through  the  medium  of 
Messrs.  Croll  and  Stevens,  brokers  of  the  city  of  London,  arranged 
for  the  purchase  from  the  defendants  of  the  bill  of  exchange  men- 
tioned in  the  declaration  ;  the  price  agreed  on  was  at  the  exchange 
of  25  francs  70  centimes  to  the  pound  sterling,  and  amounted  to 
757/.  18*.  The  brokers  charged  Coates  &  Co.  with  a  brokerage  of 
15*.  Id.  in  respect  of  the  purchase  of  the  bill ;  and  which  brokerage 
Coates  &  Co.  charged  to  Hovey,  Williams  &  Co.  in  the  usual  course 
of  mercantile  business.  The  price  of  the  bill,  and  such  brokerage, 
amounted  to  the  said  sum  of  758/.   18*.   Id.     The  custom  of 
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merchants  in  the  city  of  London,  on  the  sale  of  foreign  bills,  is  to 
arrange  for  and  hand  over  the  bill  on  one  foreign  post  day  without 
payment  of  the  price  agreed  upon,  and  for  the  price  to  be  paid  on 
the  next  foreign  post  day;  which  in  this  case  was  Tuesday, 
2nd  November.  1847.  This  bill  was  accordingly  handed  over  by 
the  defendants  to  Goates  &  Co.,  on  the  29th  of  October,  in  accord- 
ance with  the  custom,  and  was  to  be  paid  for  on  the  following 
Tuesday,  the  2nd  of  November :  but  in  the  mean  time  Goates  &  Go. 
failed,  on  the  1st  November ;  and  the  defendants  were  never  paid 
by  Goates  &  Go.,  or  any  other  persons,  any  part  of  the  price  of  the 
bill,  and  have  *never  received  any  value  for  the  same.  Goates  &  Co.  [  *94  ] 
made  no  charge  of  commission  in  respect  of  their  services  with 
reference  to  the  purchase  or  remittance  of  the  said  bill.  The  case 
contained  a  copy  of  an  account  made  out  by  Coates  &  Co.  on 
28th  October.  In  this  they  credited  Hovey,  Williams  &,  Co.  with 
the  proceeds  of  the  two  bills,  amounting  to  2,4002.,  and  debited 
them  with  discounts  and  remittances ;  the  last  items  on  the  debit 

side  were : 

£     s.    d. 

"  Oct.  28.    Paid  Crofts  &  Still  .        .  .  .    285    2    5 

Oct.  29.    For  bill  on  Paris  @  5  days 

„  Remitted  Poirier,  Freres 

£  a.  d. 

Fes.  19,478.05®  25.70      757  18  0 

„  2a.  #•  cent,  brokerage  0  15  1 


758  18    1 


Which  exactly  balanced  the  account. 

The  case  then  proceeded. 

John  Chandler,  being  examined  for  the  plaintiffs  before  the 
Master,  stated,  amongst  other  things,  in  his  examination  in  chief, 
that,  at  the  end  of  October,  1847,  he  gave  directions  to  Coates  <fc  Go. 
about  a  remittance  to  the  plaintiffs ;  that  he  was  at  Manchester  at 
that  time ;  that  the  directions  were  given  in  writing ;  that,  at  the 
end  of  October,  1847,  the  balance  of  accounts  was  in  favour  of 
Hovey,  Williams  &  Co.  about  750/. ;  that  he  knew  nothing  per- 
sonally of  the  purchase  and  transmission  of  the  bill  on  which  this 
action  was  brought.  It  was  proposed  to  ask  him,  on  cross 
examination,  the  following  question :  *  In  procuring  the  discount 
of  that  bill  on  Baring,  Brothers,  and  applying  the  proceeds  as 
directed  by  you,  were  Coates  &  Co.  acting  as  your  agents?'  This 
question  was  objected  to  on  behalf  of  the  plaintiffs ;  and  the  same 
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Poibibb  *wa8  put,  and  the  answer  to  the  same  was  received,  and  returned 
Morris,  by  the  Master,  subject  to  the  objection.  If  the  Court  think  the 
[  *9*  J  same  inadmissible  as  against  the  plaintiffs,  it  is  to  be  struck  out  of 
this  case  (1).  He  answered  :  "  they  were  in  that  transaction  acting 
for  us ;  we  never  appointed  them  formally  our  agents."  He  said 
also,  on  re-examination :  "  The  only  authority  Coates  &  Co.  had 
was  by  my  letter  of  the  25th  October,  1847.  I  had  no  personal 
interview  with  them."  The  following  is  a  copy  of  the  bill  in 
question : 

"Londres,  le  29  Octobre,  1847.  Pour  fcs.  19,478.05. 

"A  cinq  jours  de  date  payez  par  cette  premiere de  change, la 2nde 
et  la  Sine  ne  l'etant,  a  Tordre  de  Messieurs  Poirier,  Freres,  la 
somme  de  dix-neuf  mille  quatre  cent  soixante-dix  huit  francs,  cinq 
centimes,  valeur  de  Messieurs  Coates  &  Co.,  que  passerez  suivant 
l'avis  de  Morris,  Prevost  &  Co. 

"  A  M.  Are.  Dassier,  Paris." 

Coates  &  Co.,  on  the  29th  October,  sent  to  the  plaintiffs  at 
Paris  a  letter  with  the  bill  enclosed:  the  material  passage 
was:  "We  have  the  pleasure  to  hand  enclosed  a  bill  on  your 
city,  as  described  below,  which  please  collect  to  the  credit  of 
Messrs.  Hovey,  Williams  &  Co.,  Boston,  owning  receipt  to  Mr. 
Chandler  and  ourselves."  The  letter  of  29th  October,  with  the  bill 
enclosed,  was  received  by  the  plaintiffs  in  Paris,  on  Sunday  the 
[  »9«  ]  81st  *of  October.  The  plaintiffs  afterwards,  on  or  about  the  80th 
November,  1847,  rendered  an  account  to  Hovey,  Williams  &  Co.,  in 
which  the  bill  was  not  entered  on  either  side.  The  plaintiffs'  clerk, 
being  examined  for  the  plaintiffs  in  Paris,  under  a  commission,  and 
having  shown  to  him  a  copy  of  such  account,  proved  that  it  was 
so  rendered.  He  was  then  asked :  "  Whether  or  no  such  account 
was  a  true  and  correct  account?"  and  gave  the  following  answer: 
"  It  is,  save  that  the  plaintiffs  have  not  debited  or  credited  the  bill 
in  question."  He  was  then  asked :  "  When  a  bill  is  remitted  to  be 
placed  to  the  credit  of  a  correspondent,  and  such  bill  is  either  not 
accepted  or  not  paid,  is  it  the  plaintiffs'  custom,  in  the  account 

(1)  On   the  case  being  read,   Lord  while  to  strike  out  the  answer,  as  the 

Campbell,    Ch.  J.  said   that  it  was  Courl,  in  forming  their  opinion  as  to 

clearly  inadmissible,  as  the  question  whether  Coates  was  an  agent  or  not, 

whether  they  were  acting  as  agents  would  not  be  biassed  either  way  by 

was  not  in  itself  a  fact,  but  a  conclusion  the      witness's     opinion.       Bramwtll 

*o  be  drawn  from  the  other  facts.   But  acceded  to  this  suggestion  :  and  the 

suggested  that  it  was  not  worth  objection  was  waived. 
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rendered  to  the  correspondent,  to  omit  such  bill  on  both  sides  of  the  Poirieb 
account?  :'  and  answered:  "  When  at  the  time  they  state  the  fact  morris. 
of  the  dishonour  to  their  correspondent,  they  do  not  put  the  bill 
into  the  account ;  but  otherwise  they  put  it  in  on  both  sides."  He 
was  then  asked  :  "  Was  the  bill  in  question,  when  received,  entered 
by  the  plaintiffs  in  their  books  as  received  on  account  of  Hovey, 
Williams  &  Co.  ?  "  and  answered :  "  It  was."  He  stated  also,  on 
cross-examination,  that  it  was  in  consequence  of  the  plaintiffs 
having  addressed  the  letter  of  the  3rd  of  November,  1847,  after 
mentioned,  to  Mr.  Chandler,  that  the  bill  in  question  was  not 
introduced  into  the  account  rendered  to  Hovey,  Williams  &  Co. 

The  plaintiffs,  on  81st  October,  sent  to  Coates  &  Co.  a  letter, 
stating  that  they  had  received  the  draft  "  on  A.  Dassier,  which  we 
have  placed  to  the  credit  of  Messrs.  Hovey,  Williams  &  Co.,  Boston, 
and  will  advise  receipt  of  same  to  Mr.  Chandler." 

Before  and  on  the  25th  of  October,  1847,  and  thence  *to  the  time  [  *97  ] 
of  the  receipt  by  the  plaintiffs  of  the  said  bill,  there  was  a  balance 
on  the  said  account  between  the  plaintiffs  and  Hovey,  Williams  & 
Co.  in  favour  of  the  plaintiffs,  to  the  amount  of  48,000  francs  and 
upwards;  and  the  account  continued  largely,  and  to  an  amount 
exceeding  the  bill  in  question,  in  the  plaintiffs'  favour  until  the  bill 
was  dishonoured,  and  for  some  time  afterwards. 

The  bill  was  not  presented  for  acceptance,  but  became  due  and 
was  presented  on  the  3rd  of  November ;  when,  in  consequence  of 
directions  from  the  defendants  to  the  drawee,  the  same  was,  on  the 
ground  of  its  not  having  been  paid  for,  refused  payment.  On  that 
day,  after  the  dishonour,  the  plaintiffs  wrote  to  Coates  &  Co.  and  to 
Mr.  Chandler,  advising  them  of  the  dishonour  of  the  draft.  The 
bill  was,  on  the  4th  of  November,  1847,  protested  for  non-payment ; 
and  the  expenses  of  protest  were  paid  by  the  plaintiffs.  The 
plaintiffs  afterwards  drew  a  redraft  on  the  defendants  for 
770Z.  16«.  7d.,  the  amount  in  sterling  money  of  the  dishonoured  bill, 
which  was  returned  to  them.  The  case  then  set  out  a  long  corre- 
spondence, containing  nothing  material,  except  that  Hovey,  Williams 
&  Co.  had  paid  Poirier,  Freres  the  whole  of  their  account  without 
taking  credit  for  the  bill  remitted.    The  case  then  proceeded. 

The  said  John  Chandler,  on  his  cross-examination,  also  stated  as 
follows.  "  This  action  will,  if  anything  come  of  it,  enure  to  the 
benefit  of  the  late  firm  of  Hovey,  Williams  &  Co.  The  plaintiffs 
have  no  claim  on  the  late  firm  of  Hovey,  Williams  &  Co.  in  respect 
of  this  bill,  and  have  no  beneficial  interest  in  it." 
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Poibikr  The  defendants'  counsel,  at  the  trial,  admitted  that  the  plaintiffs 

Morbip.  were  entitled  to  a  verdict  on  the  1st  issue,  *on  the  plea  of  fraud : 
[  *98  ]  and  it  was  then  agreed  that  a  verdict  should  be  entered  for  the 
plaintiffs,  subject  to  a  special  case,  the  Court  to  be  at  liberty  to 
draw  such  inferences  of  fact  as  a  jury  would  have  done,  and  the 
plaintiffs  to  be  at  liberty  to  object  to  the  admissibility  of  the  said 
answer  of  the  said  John  Chandler  mentioned  to  have  been  objected 
to ;  the  same  to  be  struck  out  if  not  admissible :  and  the  defendants 
to  be  at  liberty  to  object  to  the  admissibility  of  the  letters  above 
mentioned  to  have  been  objected  to ;  and  which  are  to  be  struck 
out  if  the  Court  consider  them  not  to  have  been  admissible :  and 
that  the  Court  should  have  power  to  order  the  pleadings  to  be 
amended  in  like  manner  as  the  Judge  at  Nisi  Prius  ;  the  defendant's 
counsel  suggesting  that  they  might  ask  for  an  amendment  to  the 
effect  that  the  plaintiffs  were  suing  only  on  behalf  of  Hovey, 
Williams  &  Co.,  and  as  trustees  for  them.  It  was  also  agreed 
between  the  parties  that  the  pleadings  in  this  action  on  both  sides 
(with  any  amendment,  if  ordered  by  the  Court)  should  form  part  of 
this  special  case. 

The  questions  for  the  opinion  of  the  Court  are,  as  to  the  admissi- 
bility of  the  answer  of  the  said  John  Chandler,  before  mentioned  (l) ; 
and  as  to  the  admissibility  of  the  letters  before  mentioned  (2) ;  and 
whether,  upon  the  present  pleadings  or  with  such  amendment,  if 
any,  as  the  Court  may  direct,  the  plaintiffs  are  entitled  to  recover 
on  the  first  count :  and,  if  the  Court  shall  be  of  opinion  that  they 
are  so  entitled,  then  the  verdict  is  to  be  entered  for  the  plaintiffs 
for  the  damages  found  by  the  verdict,  and  for  costs  of  suit :  but,  if 
the  Court  shall  be  of  a  contrary  opinion,  then  a  verdict  is  to  be 
[  *99  ]  entered  *for  the  defendants,  except  on  the  issu6  on  the  plea  of 
fraud ;  upon  which  plea  the  verdict  is  to  stand  for  the  plaintiffs. 

Bramiuell,  for  the  plaintiffs : 

The  only  question  is,  whether  the  defendants  have  proved  the 
special  plea.  In  Munroe  v.  Bordier($),  a  similar  case,  arising  out 
of  the  stoppage  of  the  same  firm  of  Coates  &  Co.,  a  plea  to  an  action 
on  a  bill,  stating  the  failure  of  Coates  &  Co.  to  pay  the  price,  and 
denying  that  they  ever  gave  value  for  the  bill,  was  held  bad  on 
general  demurrer,  as  not  showing  that  the  plaintiffs  in  that  action 
were  holders  without  value.    In  the  present  case  the  defendants 

(1)  Ante,  p.  454,  note  (1).  (3)  79  R  R.  785  (8  0.  B.  862). 

(2)  Atde,?.  451,  note  (1). 
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have,  in  addition  to  the  averments  contained  in  the  plea  in  Munroe      Poibikr 

v.  Bordier(\),  inserted  averments,  that  Coates  purchased  the  bill  as      mokrib. 

agents  for  Hovey,  Williams  &  Co.,  and,  as  their  agent,  remitted 

the  bill  to  plaintiffs,  who  received  it  to  collect  it  for  Hovey, 

Williams  &  Go. ;  and  that  there  never  was  value  as  between  Coates 

and  Hovey,  Williams  &  Go. ;  or  between  Coates  and  plaintiffs  ;  and 

that  the  plaintiffs  are  holders  without  value.    All  these  are  material 

averments:  Munroe  v.  Bordier(l).     No  one  of  them  is  proved  by 

the  facts  stated  on  the  case.    Those  facts  show  that  there  were 

three  houses  in  three  countries ;  Hovey,  Williams  &  Go.  in  Boston, 

Coates  &  Go.  in  London,  and   Poirier,  Freres  in  Paris,  both  the 

European   houses  being  correspondents  of  the  American  house. 

The  American  house  was,  at  the  end  of  October,  indebted  on  the 

balance  of  accounts  to  the  London  house  and  to  the  Paris  house. 

In  order  to  redress  this  state  of  things,  the  American  house  sent 

a  bill  for  2,000Z.  to  *the  London  house,  desiring  them  to  collect  it :       C  *1001 

the  London  house  did  do  so :  and,  as  the  amount  exceeded  the 

balance  due  to  them,  the  effect  was  that  the  London  house  became 

debtors  to  the  American  house.     This  had  been  expected  ;  and  the 

American  house  had,  in  the  letter  of  October  25,  desired  them  to 

make  certain  payments,  and  remit  the  balance  to  the  Paris  house. 

That  remittance  might  be  made  in  various  ways.    If  the  London 

house  had  funds  of  their  own  at  Paris,  they  might  draw  on  the 

person  who  held  their  funds  there  and  remit  by  their  own  bill  to 

Paris,  just  as  Hovey,  Williams  &  Go.  remitted  to  Goates  &  Go.  the 

2,0002.  by  their  own  draft  on  Baring's :  or  the  London  house  might 

pay  the  money  into  a  London  Bank  and  obtain  a  bank  credit  in 

Paris;   or,   if  the  exchange  was   in  such  a  state  as  to  make  it 

profitable,  they  might  send  sovereigns ;   or  they  might  adopt  the 

more  common  course,  and  purchase  a  bill  in  the  market.     They 

had  their  option  which  course  to  pursue ;  and  they  chose  the  last. 

The  first  question   is,   whether,   having  done  so,   the  averment 

in  the  plea,  that  Coates  purchased  the  bill  as  agent  of  Hovey, 

Williams  &  Co.,  and  as  such  agent  remitted  it,  is  proved.     The 

plea  is  not  proved  unless  it  be  made  out  that  Hovey,  Williams  <fe  Co. 

were  liable  for  the  price  of  the  bill ;  that  is,  that  they  were  principals 

buying  through  an  agent  and  might  be  sued  for  a  bill  sold  to  them. 

But,  on  the  facts,  Goates  &  Go.  were  the  foreign  correspondents  of 

Hovey,  Williams  &  Co.,  not  their  clerks.    They  were  debtors  paying 

their  debt,  not  agents. 

(1)  79  B.  B.  785  (8  C.  B.  862). 
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Poirier  (Lord  Campbell,  Ch.  J. :  A  debtor  paying  his  debt  by  sending 

Morris.      the  money  to  a  third  person  at  the  request  of  his  creditor  is  in  one 

sense  the  creditor's  agent  to  pay  the  third  person;  but  he  can 
[  *ioi  ]       hardly  be  said  to  be  his  agent  clothed  with  authority  to  *pledge  his 

creditor's  credit  for  the  means  of  making  that  remittance.) 

Such  an  authority  might  be  given  by  express  agreement :  but  the 
question  here  is  whether  the  Court,  with  its  knowledge  of  mercantile 
usage,  will  draw  the  inference  that  it  was  given. 

(Crompton,  J. :  There  are  very  many  mercantile  cases  in  which 
a  person  is  employed  as  agent  to  buy,  but  without  any  authority  to 
pledge  his  principal's  credit.  In  the  ordinary  case  of  a  Liverpool 
merchant  purchasing  cotton  at  New  Orleans,  the  constant  custom 
is  to  write  to  his  correspondents  there  to  buy  cotton  for  him  on 
commission.  The  New  Orleans  bouse  buy  as  the  Liverpool 
merchant's  agents ;  they  charge  him  the  cost  price  and  a  commis- 
sion for  buying  the  cotton  for  him ;  but  they  cannot  pledge  his 
credit  for  the  cotton.  They  must  buy  it  on  their  own  credit,  or 
pay  for  it  out  of  their  own  funds.) 

It  is  an  example  of  the  general  rule,  that  credit  is  given  to  the 
home  merchant,  not  to  the  foreign  correspondent:  Paterson  v. 
Oandesequi  (l),  Smithy.  Anderson  (2).  The  case  of  Puget  de  Bras  v. 
Forbes  (3)  is  relied  on  by  the  defendants.  It  can  be  supported  only 
on  the  supposition  that  there  was  something  in  that  case,  not 
mentioned  in  the  report,  to  show  that  the  purchaser  of  the  bills  was 
the  agent  of  the  plaintiff,  buying  the  bill  on  his  credit.  Such  might 
be  the  fact  in  that  case.  It  is  not  so  in  the  present.  But,  further, 
even  if  the  London  house  of  Coates  &  Co.  and  the  American  house 
of  Hovey,  Williams  &  Co.  were  so  identified  as  to  be  the  same,  still 
the  plaintiffs,  who  were  creditors  of  Hovey,  Williams  <fe  Co.,  received 
the  bill,  not,  as  is  stated  in  the  plea,  for  collection  on  account  of 
I  #K2  ]  *Hovey,  Williams  &  Co.,  but  in  their  own  right  as  creditors,  and 
therefore  are  holders  for  value. 

Croiuder,  contrd  : 
If  Hovey,  Williams  &  Co.  were  the  plaintiffs  on  the  record,  they 
could  not  sue ;  if  that  be  so,  as  the  nominal  plaintiffs  are  Poirier, 
Freres,  it  will  be  necessary  to  ask  leave  to  amend  the  plea  so  as  to 

(1)  13  E.  E.  368  (15  East,  62).  (3)  1  Esp.  N.  P.  C.  117. 

(2)  7  C.  B.  21. 
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show  on  the   record  that  in  fact  the  real  plaintiffs  are  Hovey,      Poiriitb 
Williams  &  Co.     The  letter  of  25th  October  desires  Coates  &  Co.  to      morris. 
remit  the  balance  to  Poirier,  Freres,  Paris  :  surely  they  gave  them 
authority  as  the  writer's  agents  to  remit  in  the  usual  way,  and  for 
that  purpose  to  buy  a  bill.    Might  they  not  have  gone  with  that 
letter  and  said  they  were  buying  for  Hovey,  Williams  &  Co.  ? 

(Lord  Campbell,  Ch.  J. :  A  clerk  might  have  done  so ;  but 
Coates  &  Co.  were  foreign  correspondents.  Do  you  make  no 
difference  between  the  authority  of  a  correspondent  and  a  clerk  ? 
Is  there  any  fact  in  the  case,  to  show  that  the  defendants,  in  selling 
the  draft,  knew  any  one  in  the  transaction  but  Coates  &  Co.,  or 
gave  credit  to  any  one  but  them,  or  looked  for  payment  to  any  one 
else  till  they  failed  ?) 

The  same  observation  might  be  made  wherever  there  is  an 
undisclosed  principal ;  yet  on  his  being  discovered  he  may  be 
charged. 

(Cbompton,  J. :  Thomson  v.  Davenport  (1)  carried  that  doctrine 
farther  than  any  other  case ;  yet  even  there  the  Court  make  an 
exception,  namely,  the  case  where  the  principal  is  a  foreigner. 
Perhaps  that  exception  is  rather  one  depending  on  the  fact  that  it 
is  the  understanding  that  credit  is  given  to  the  British  merchant, 
than  on  a  question  of  law  (2) ;  but  I  can  hardly  bring  myself  to 
believe  *that,  as  a  matter  of  fact,  the  sellers  of  bills  in  the  London  (■  *103  ] 
money  market  trust  to  the  unknown  foreigner.  It  happens  in  the 
present  case  that  the  unknown  buyer  was  a  very  respectable 
American  firm,  which  was  known,  and  could  no  doubt  have  got 
credit ;  but  such  would  not  be  always  the  case.) 

Puget  de  Bras  v.  Forbes  (3)  is  precisely  in  point  as  an  authority 
for  the  defendants. 

Then  is  any  difference  made  by  the  circumstance  that  Poirier, 
Freres  are * the  plaintiffs  on  the  record  ? 

(Wiohtman,  J. :  Why  are  they  not  bond  fide  holders  for  value  ? 
On  October  17  they  are  creditors  of  Hovey,  Williams  &  Co. ;  and 
the  bill  is  sent  them  on  account  of  that  debt.) 

An  antecedent  debt  is  a  consideration  for  a  bill  of  exchange,  only 

(1)  32  R.  R  578  (9  B.  &  0.  78).     See  (2)  See  Wilson  v.  Zulueta,  14  Q.  B. 

note  to  8.  C.  in  2  Smith's  L.  C.  222      405. 
(vol.  2,  p.  389,  11th  ed.).  (3)  1  Esp.  N.  P.  C.  117. 
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poirtrb      when  there  is  an  agreement  to  suspend  the  remedy  for  the  debt  till 
Mourns.      ^e  kill  is  due :  Baker  v.  Walker  (1).     In  the  present  case,  though 

the  bill  is  sent  to  the  plaintiffs,  they  do  not  place  it  to  the  account 

of  Hovey,  Williams  &  Co. 

(Erle,  J. :  I  have  been  in  the  habit  of  thinking  that  ninety-nine 
promissory  notes  out  of  the  hundred,  good  for  anything,  were  given 
by  a  person  already  indebted  to  his  creditor.  Is  it  said  that  such 
notes  are  prima  facie  without  consideration  ? 

Crompton,  J. :  The  question  does  not  arise ;  for,  on  the  facts, 
there  is  extremely  strong  evidence  that  the  right  of  Poirier,  Freres, 
to  sue  Hovey,  Williams  <fe  Co.  was  suspended.  They  write  to  press 
for  a  remittance ;  Hovey,  Williams  &  Co.  inform  them  that  they 
have  directed  Coates  &  Co.  to  make  them  one.  Then  Coates  &  Co. 
send  them  this  bill;  and  they  keep  it.  Now,  if  Poirier,  Freres, 
had,  after  they  received  that  bill,  and  before  it  was  dishonoured, 
commenced  an  action  against  Hovey,  Williams  &  Co.,  could  they 
[  *io4  ]  hope  to  persuade  *a  jury  that  the  bill  was  not  given  and  taken  on 
account  of  the  debt  ?) 

At  all  events,  the  action  is  now  brought  in  substance  by  Hovey, 
Williams  &  Co. :  but,  if  the  Court  are  clearly  against  the  defendants 
on  other  points,  it  is  useless  to  ask  for  an  amendment. 

BramweU  was  not  called  upon  to  reply. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that,  when  this  bill  was  dishonoured,  Poirier, 
Freres  were  holders  for  value,  and  had  then  a  right  to  sue 
the  defendants  as  drawers  of  the  bill ;  and  I  am  of  opinion  that 
they  still  retain  that  right,  and  that  nothing  has  occurred 
to  alter  their  position  as  against  the  defendants.  Let  us  see 
the  state  of  circumstances  when  the  bill  was  first  received  by 
Poirier,  Freres.  They  were  creditors  of  Hovey,  Williams  &  Co. 
They  press  their  debtors  for  a  remittance ;  Hovey,  Williams  &  Co. 
say  they  shall  have  a  remittance  through  Coates  &  Co. 
Coates  &  Co.  accordingly  send  to  Poirier,  Freres  this  bill.  When 
it  was  received  under  those  circumstances,  I  think  Poirier,  Freres 
were  bond  fide  holders  for  value,  and  that  the  debt  due  from  Hovey, 
Williams  &  Co.,  to  Poirier,  Freres  was  ample  consideration  to 
make  them  so.     Had  the  bill  been  accepted,  Poirier,  Freres  would 

(1)  69  R.  B.  731  (14  M.  &  W.  465). 
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have  had  a  right  to  retain  it,  and  to  receive  the  proceeds :  I  can  Poirier 
see  nothing  in  this  part  of  the  case  to  vary  it  from  the  ordinary  mobbiV. 
one  where  a  bill  is  received  by  a  creditor  as  a  security  for  an 
antecedent  debt.  But,  though  Poirier,  Freres  then  had  a  right  of 
action  for  their  own  benefit,  they  have  since  been  reimbursed  by 
Hovey,  Williams  &  Co. ;  and  the  action  is  brought  for  their  benefit. 
Does  that  make  any  difference?  1  think  that,  if  the  bill  had  in 
the  first  instance  *been  indorsed  to  Hovey,  Williams  &  Co.,  so  that  [  •ios  ] 
they  were  parties  to  the  bill,  and  they  were  suing  in  their  own 
name,  they  might  recover.  Coates  &  Co.  were  not  agents  for 
Hovey,  Williams  &  Co.  in  the  sense  in  which  the  word  must  be 
used  to  make  the  plea  good.  They  were  merchants  in  London, 
correspondents  of  an  American  house.  They  were  creditors  of 
that  house,  but  receive  a  remittance  exceeding  the  balance  due  to 
them,  and,  with  it,  directions  to  apply  the  surplus  by  remitting  it 
to  Poirier,  Freres.  As  soon  as  they  had  received  the  remittance, 
they  became  debtors,  and  were  exactly  in  the  same  situation  as  if 
there  had  been  an  antecedent  debt,  and  they  had  received  directions 
to  remit  that  debt  to  Poirier,  Freres  at  Paris.  For  that  purpose 
they  buy  this  bill  from  the  defendants.  In  one  sense  they  were 
agents  for  Hovey,  Williams  &  Co.,  but  not  in  the  same  sense  as 
that  in  which  mere  clerks  or  servants  are  agents.  It  is  clear  that 
the  defendants  had  no  right  to  recover  the  price  of  the  bill  from 
Hovey,  Williams  &  Co. ;  for  Coates  &  Co.  had  no  authority  to  pledge 
the  credit  of  Hovey,  Williams  &  Co.  for  the  bill.  It  is  clear  that, 
though  Coates  &  Co.  were  agents  in  one  sense,  the  credit  was  given 
to  them  exclusively,  and  there  was  no  recourse  against  Hovey, 
Williams  &  Co.  for  the  price ;  and,  as  far  as  concerns  Hovey, 
Williams  <fc  Co.  and  the  defendants,  the  rights  on  this  bill  are  the 
same  as  if  Coates  &  Co.  had  paid  for  the  bill  in  cash.  The 
defendants  chose  to  run  the  risk  of  Coates  <fc  Co.  becoming 
insolvent  before  the  next  foreign  post  day:  that  was  not  com- 
pulsory on  them ;  it  is  a  risk,  however,  ordinarily  run  by  those 
who  deal  in  the  money  market,  and  is  compensated  for  by  the 
profits  made  on  other  transactions,  which  could  not  be  entered  into 
by  those  not  willing  to  give  the  customary  credit. 

WlOHTMAN,  J.  :  C  106] 

It  seems  to  me  impossible,  upon  these  facts,  to  contend  that 
there  is  any  defence  to  this  action.  An  American  house,  indebted 
to  a  Paris  house,  and  creditors  of  a  London  one,  instruct  their 
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I'oirikr  London  correspondents  to  remit  the  balance  due  to  them  to  their 
HoRitis.  Paris  creditor.  In  pursuance  of  these  instructions,  and  for  the 
purpose  of  making  the  remittance,  the  London  house  buy,  in  the 
ordinary  course,  this  bill  from  the  defendants.  For  that  purpose, 
they  were  already  in  funds :  and,  though,  as  between  the  London 
house  and  their  American  correspondents,  the  relation  of  agent 
and  principals  existed,  yet,  as  between  the  London  house  and  the 
defendants  who  sold  the  bill  there,  the  London  house,  Coates  &  Co., 
were  principals  only.  There  can  be  no  doubt  that  Coates  &  Co. 
were  the  purchasers  of  the  bill.  The  American  house,  Hovey, 
Williams  &  Co.,  were  not  liable  for  the  price;  nor  were  they 
principals  of  Coates  &  Co.,  as  between  them  and  the  defendants. 
The  defendants  gave  the  customary  credit ;  they  were  not  bound 
to  give  it;  but  they  chose  to  do  so:  they  gave  it,  however,  to 
Coates  &  Co. ;  they  could  not  give  it  to  Hovey,  Williams  &  Co. ; 
for  no  one  had  authority  to  pledge  their  credit.  It  is  not,  however, 
necessary  to  determine  even  this ;  for  the  plaintiffs  are  clearly 
holders  for  value.  They  are  creditors ;  and  the  bill  was  sent  to 
them  as  a  remittance  on  account  of  their  debt,  when  they  had 
pressed  for  one.  They  were  clearly  holders  for  value ;  and  I 
entertain  no  doubt  they  could  sue,  whatever  was  the  state  of  things 
as  between  the  defendants  and  Hovey,  Williams  &  Co.  What  has 
occurred  since  does  not  alter  their  legal  right.  They  have  been 
reimbursed :  and  the  beneficial  interest  has  been  transferred ;  but 
the  legal  interest  is  in  them ;  and  they  may  still  sue  as  trustees. 

[  107  j        Erle,  J. : 

It  appears  to  me  that,  for  the  reasons  given,  the  plaintiffs  are 
bona  fide  holders  for  value.  Also  it  appears  to  me  that  there  is  no 
evidence  that  Coates  &  Co.  had  authority  to  pledge  the  credit  of 
Hovey,  Williams  &  Co.  for  the  price  of  the  bill.  They  had  no 
express  authority;  and  I  can  see  nothing  from  which  such  an 
authority  might  be  inferred.  They  were  agents  to  remit ;  but  that 
is  a  kind  of  agency  very  different  from  an  agency  to  buy,  and  for 
that  purpose  to  pledge  the  principal's  credit. 

Ceompton,  J. : 

In  this  plea  there  are  two  distinct  averments :  one,  that  Coates 
purchased  the  bill  as  agent  for  Hovey,  Williams  <fc  Co.,  and  the 
other  that  the  plaintiffs  are  holders  without  value.  The  defendants 
must  make  out  both :  I  think  they  make  out  neither.    First :  were 
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Coates  &  Co.  agents  for  Hovey,  Williams  &  Co.,  in  such  a  sense  Poikieb 
that  they  could  buy  the  bill,  pledging  their  principal's  credit  for  the  morris. 
price  ?  It  is  enough  to  say  that  this  is  not  made  out  by  the  defen- 
dants ;  but,  on  the  evidence,  as  a  matter  of  fact,  I  think  it  is  proved 
that  they  had  no  such  authority.  And,  as  to  the  other  point,  I 
think  the  plaintiffs  were  holders  for  value.  The  letter  of  31st  October 
shows  that  on  that  day  they  received  the  draft,  "  which  we  have 
placed  to  the  credit  of  Messrs.  Hovey,  Williams  &  Co.,  Boston,  and 
will  advise  receipt  of  same  to  Mr.  Chandler."  So  that,  when  they 
wrote  that  letter,  the  bill  was,  as  between  these  parties,  given  and 
taken  on  account  of  the  debt  of  Hovey,  Williams  &  Co.  There  is 
nothing  decisive  either  way  in  what  is  stated  as  to  the  accounts ; 
the  bill  was  not  fully  entered  in  their  books;  but  from  the 
81st  October  they  were  entitled  to  keep  that  bill,  as  in  fact  they  did, 
*until  the  debt  of  Hovey,  Williams  &  Co.  was  paid.  Then  Hovey,  [  *108  ] 
Williams  &  Co.,  thinking  themselves  bound  in  honour  to  indemnify 
Poirier,  Freres,  pay  them  the  money,  and  by  so  doing  become 
entitled  to  the  bill  ;  but  they  take  no  indorsement  from  Poirier, 
Freres  ;  so  that  the  legal  interest  is  not  transferred.  By  what  is, 
in  effect,  a  sale  of  the  equitable  interest,  they  become  trustees,  but 
do  not  lose  the  legal  right  to  sue.  No  doubt,  if  there  was  any  defect 
in  their  title  it  would  not  be  cured  by  this  transfer  of  the  equitable 
interest :  but  it  is  not  prejudiced  by  it. 

Verdict  to  be  entered  for  plaintiff's. 


THOMAS  v.  STEPHENSON.  *863; 

May  4. 
(2  El.  &  BL  108—118;  S.  C.  22  L.  J.  Q.  B.  258;  17  Jur.  597.)  

[Weights  and  measures.    Obsolete.] 


FISHER  v.  BRIDGES.  w 

(2  BL  &  BL  118—128  ;  S.  0.  22  L.  J.  a  B.  270.)  M^J9 

[Reversed  in  Exchequer  Chamber,  3  El.  &  BL  642.] 
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i85s.  DUGDALE  v.  THE  QUEEN. 

J^l5'  (In  Error.) 

(2  El.  &  Bl.  129-132 ;  S.  C.  17  Jur.  1097.) 
[Criminal  law.     See  1  B.  R.  Pref.  x.] 


i«&3.  KEYSE  v.   POWELL  (1). 

Jfeyft. 
_  (2  El.  &  Bl.  132—148 ;  S.  C.  22  L.  J.  Q.  B.  305 ;  17  Jur.  1052 ;  21 L.  T.  0. 8. 126.) 

*-        J  A  close,  held  by  copyhold  tenure,  contained  an  unopened  coal  mine.    B. 

was  tenant,  from  year  to  year,  of  the  close  to  the  copyholder  in  fee :  B.  in 
fact  occupied  the  surface ;  and  it  did  not  appear  that  in  the  demise  to  B. 
there  had  been  any  exception  or  reservation  of  the  mine.  While  B.  was 
such  tenant,  in  1821,  the  copyholder  in  fee  granted  the  mine,  for  valuable 
consideration,  to  B.  and  P.  In  1832  B.'s  tenancy  from  year  to  year  ceased : 
Held  that,  before  and  at  the  time  of  the  grant  of  1821,  B.  was  in  possession 
of  the  mine  by  virtue  of  his  tenancy  from  year  to  year,  though  without 
the  right  to  work  the  mine :  that  he  therefore,  by  the  grant,  became  pos- 
sessed of  the  mine  for  the  term  without  actual  entry ;  and  that  his  possession 
enured  to  the  benefit  both  of  himself  and  P. ;  and  therefore  B.  and  P.  were 
both  possessed  of  the  mine  from  the  time  of  the  grant,  and  had  not  a  bare 
intertsse  termini. 

In  1847,  the  assignee  of  B.  and  P.'s  term  entered  upon  and  worked  the 
mine  :  upon  which  the  copyholder  in  fee  brought  trespass : 

Held,  that  the  assignee  was  entitled  to  a  verdict  upon  an  issue  on  a  plea 
that  the  close  was  not  plaintiffs. 

The  assignee  also  pleaded  the  grant  specially,  and  justified  entering 
under  it.  The  plaintiff  replied  that  the  right  of  entry  had  not  accrued 
within  twenty  years  (2),  under  stat  3  &  4  Will.  IV.  c.  27;  which  the 
defendant  traversed  :  Held  that,  upon  this  issue  also,  the  defendant  was 
entitled  to  the  verdict. 

Trespass.  The  declaration  (of  3rd  July,  1849)  complained  that 
defendant  heretofore,  to  wit  1st  December,  1847,  and  on  divers 
other  &c,  broke  and  entered  divers,  to  wit  two,  closes  of  plaintiff, 
situate  &c,  called  &c,  subverted  the  soil,  dug  mines,  pits,  shafts 
and  holes,  and  out  of  the  mines  &c.  raised  and  got  large  quantities 
of  earth,  soil,  minerals  and  coals  of  plaintiff,  of  and  belonging  to 
and  parcel  of  the  said  closes,  and  took  and  carried  away  and 
converted  &c. 

Plea :  1.  Not  guilty.    Issue  thereon. 
[  133  ]  2.  That  the  said  closes,  earth,  soil,  minerals  and  coals  were  not, 

nor  was  any  &c,  the  closes  <fcc.  of  plaintiff,  in  manner  &c. :  conclusion 
to  the  country.    Issue  thereon. 

(1)  Cited,  Eardley  v.  Granville  (1874)         (2)  Now  twelve  years  (37  &  38  Vict 
3  Ch.  D.  826,  834,  45  L.  J.  Ch.  669.      c.  67),  s.  1.— A.  C. 
— A.C. 
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8.  That  the  closes  in  which  &c.  now  are,  and  at  the  several  times  Kkyse 
when  &c.  were,  and  from  time  immemorial  have  been,  within  and  Powell. 
parcel  of  the  manor  of  Abercarne  in  the  county  of  Monmouth,  and 
customary  tenements  of  the  said  manor,  demised  and  demisable  by 
copy  of  the  court  rolls  of  the  said  manor,  by  the  lord  of  the  said 
manor,  or  by  his  steward  of  the  court  of  the  said  manor  for  the 
time  being,  to  any  person  or  persons  willing  to  take  the  same,  in 
fee  simple  or  otherwise,  at  the  will  of  the  lord  of  the  manor, 
according  to  the  custom  of  the  manor.  That,  long  before  any  or 
either  of  the  said  times  when  &c,  to  wit  on  19th  February,  1820, 
the  then  lords  of  the  said  manor,  to  wit  &c,  at  their  court  baron, 
then  holden  in  and  for  the  manor,  before  the  then  steward  of  the 
court  of  the  manor,  to  wit  &c,  according  to  the  custom  of  the 
manor,  by  copy  of  the  court  rolls  of  the  manor,  granted  to  one 
Edmond  Lewis  the  said  closes  in  the  declaration  mentioned,  and 
each  of  them,  to  hold  the  same  to  the  said  Edmond  Lewis,  his  heirs 
and  assigns  for  ever,  by  copy  of  the  court  rolls  of  the  manor,  at  the 
will  of  the  lords  of  the  manor,  according  to  the  custom  &c.  By 
virtue  of  which  said  grant  the  said  Edmond  Lewis  afterwards,  and 
before  any  of  the  said  times  when  &c,  to  wit  on  the  day  and  year 
last  aforesaid,  entered  into  and  upon  the  said  closes  and  each  of 
them,  and  became  and  was  thereof  seised  in  his  demesne  as  of  fee,  . 
at  the  will  of  the  lords  of  the  manor,  according  to  the  custom,  &c. 
And,  the  said  Edmond  Lewis  being  so  seised  as  aforesaid  of  the  said 
closes  in  which  &c,  afterwards,  and  before  any  of  the  said  times 
*when  &c.,  to  wit  on  8rd  March,  1821,  by  a  certain  indenture  then  [*is±  ] 
made  between  the  said  Edmond  Lewis  of  the  one  part,  and  one 
Richard  Branthwaite  and  one  Thomas  Prothero  of  the  other  part 
(profert),  the  said  Edmond  Lewis  did  grant,  demise,  lease  and  to 
farm  let  unto  the  said  Richard  Branthwaite  and  Thomas  Prothero, 
their  executors,  administrators  and  assigns,  all  the  veins  of  coal  that 
then  were,  or  should  or  might  thereafter  during  the  term  thereby 
granted  be  found  out  or  discovered,  in,  upon  or  under  the  said 
closes  in  which  &c,  together  with  full  liberty,  power  and  authority, 
at  all  times  during  the  said  term  thereby  granted,  by  all  the  usual 
and  accustomed  means  whatever,  to  search  for,  work,  raise,  get  up, 
convey  and  carry  away  all  the  said  coal ;  also  full  liberty  &c.  (to 
carry  other  coal  along  the  roads  or  levels).  To  have  and  to  hold  the 
said  veins  of  coal,  and  all  and  every  the  powers  and  authorities 
thereby  demised,  unto  the  said  Bichard  Branthwaite  and  Thomas 
Prothero,  their  executors,  administrators  or  assigns,  from  the  day 
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Keysb       of  the  date  thereof,  for  and  during  and  unto  the  full  end  and  term 

Powell.  of  ninety-nine  years  then  next  ensuing  ;  yielding  and  paying  for  the 
same,  unto  the  said  Edmond  Lewis,  his  heirs  and  assigns,  the  yearly 
rent  of  a  peppercorn,  if  the  same  should  be  lawfully  demanded,  at 
or  upon  &c.  And  also  yielding  and  rendering  unto  the  said  Edmond 
Lewis,  his  heirs  and  assigns,  for  and  during  such  part  of  the  said 
term  as  coal  should  be  got  and  worked  from  the  said  closes,  one 
tram  of  coal  monthly.  By  virtue  of  which  said  demise  the  said 
Richard  Branthwaite  and  Thomas  Prothero  afterwards,  to  wit  on 
the  said  3rd  March,  1821,  entered  into  and  upon  all  and  singular 
the  said  premises,  powers  and  authorities  by  the  said  indenture 

[  *i:*5  ]  granted,  *with  the  appurtenances,  and  became  and  were  possessed 
thereof,  and  interested  therein,  for  the  said  term  so  to  them  therein 
granted  as  aforesaid.  The  plea  then  averred  several  assignments 
of  the  term,  and  entry  and  possession  under  each  assignment,  the 
earliest  being  an  assignment  of  Branthwaite's  moiety  on  80th  June, 
1826 :  and  finally  the  whole  interest  in  the  term  was  regularly 
traced  to  the  defendant,  who  took  the  same  under  an  indenture  of 
29th  November,  1842.  By  virtue  of  which  last  mentioned  indenture 
defendant  afterwards,  and  during  the  continuance  of  the  said  term 
by  the  said  indenture  granted,  which  is  not  yet  expired,  and  before 
any  or  either  of  the  said  times  when  &c.,  entered  into  and  upon  the 
said  premises,  powers  and  authorities,  and  became  and  was  possessed 
thereof  for  the  said  residue  of  the  said  term  so  therein  granted  as 
aforesaid,  which  is  not  yet  expired,  and  remained  and  continued  so 
possessed  thereof  until  and  at  and  after  the  said  several  times  when 
&c.  Wherefore  defendant,  at  the  said  several  times  when  &c,  in  a 
lawful,  proper  and  reasonable  manner,  in  that  behalf,  did  enter  the 
said  closes  in  the  declaration  mentioned,  in  order  to  search  for,  work, 
raise,  get  up,  convey  and  carry  away  the  coal  &c.  Which  are  the 
said  several  alleged  trespasses  &c.  Replication :  That  defendant 
entered  upon  the  said  closes  in  which  &c,  and  committed  the  said 
trespasses  in  the  declaration  mentioned,  after  the  making  and 
passing  of  a  certain  Act  &c.  (3  &  4  Will.  1Y.  c.  27),  and  also  after 
the  31st  day  of  December,  1883,  to  wit  on  1st  December,  1847. 
That  the  said  supposed  right  to  make  such  entry  did  not  first  accrue 
to  the  said  Richard  Branthwaite  and  Thomas  Prothero,  or  to  any 
other  person  through  whom  the  defendant  claims  the  said  interest 

[  *136  ]  in  the  said  closes  *in  which  &c,  or  to  the  defendant,  within  the  true 
intent  and  meaning  of  the  said  Act,  at  any  time  within  twenty  years 
next  before  the  making  of  the  said  entry.    By  reason  whereof,  and 


vol.  xcv.]      1858.     Q.  B.     2  EL.  &  BL.  186—187.  467 

of  the  said  period  of  twenty  years  next  before  the  making  of  such  Krybr 
entry  having  fully  expired  before  the  making  of  the  same,  without  powku,. 
such  right  of  entry  having  first  accrued  as  aforesaid  at  any  time 
during  the  said  last  mentioned  period,  the  right  of  the  defendant  to 
make  such  entry  as  aforesaid  had  been  extinguished,  according  to 
the  form  and  effect  of  the  said  statute,  before  and  at  the  said  several 
times  when  &c.  Verification.  Rejoinder :  That  the  right  to  make 
the  said  entry  did  first  accrue  within  twenty  years  next  before  the 
making  of  the  said  entry :  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Williams,  J.,  at  the  Monmouthshire  Summer  ' 
Assizes,  1852,  it  appeared  that  the  alleged  trespass  was  committed 
by  the  defendant  working  the  mine  in  the  third  plea  mentioned. 
This  took  place  in  the  year  1847.  It  was  shown  that  the  places  were 
copyhold  of  the  manor,  and  that  the  several  conveyances  were 
effected  as  stated  in  the  third  plea,  and  according  to  the  dates  there 
given :  but  the  jury  found  that,  down  to  the  act  complained  of, 
there  had  been  no  actual  entry  upon  or  working  of  the  mine.  The 
grant  of  1821  purported  to  be  made  in  consideration  of  5002.  paid 
by  the  two  grantees  to  the  grantor.  It  further  appeared  that, 
before  and  at  the  time  of  the  grant  of  the  term,  Branthwaite,  one 
of  the  grantees,  was  tenant  from  year  to  year,  to  the  grantor 
Edmond  Lewis,  of  the  land  under  which  the  mine  lay,  and  was  in 
actual  occupation  of  the  surface.  It  did  not  appear  by  what  con- 
veyance this  tenancy  was  created,  nor  whether  there  was  any 
♦exception  or  reservation  of  the  mine.  Branthwaite  continued  so  f  •137  ] 
to  occupy  the  surface  until  his  death,  which  occurred  in  1881 :  and, 
in  1832,  his  executrix  gave  up  possession  of  the  surface  to  the  then 
copyholder  in  fee.  The  copyhold  estate  in  fee  was  shown  to  have 
legally  come  to  John  Bees ;  who,  at  a  court  held  on  19th  February, 
1889,  surrendered  to  the  use  of  Barbara  Eeyse,  wife  of  the  plaintiff, 
and  daughter  of  Edmond  Lewis,  to  her  use  and  behoof  for  life, 
remainder  to  the  use  and  behoof  of  the  customary  heirs  of  her  body 
by  the  plaintiff,  and,  in  default  of  such  issue,  to  the  use  and  behoof 
of  the  plaintiff,  his  customary  heirs  and  assigns :  and  Barbara  Eeyse 
was  thereupon  admitted  to  hold  to  the  several  uses  aforesaid.  She 
was  living  at  the  time  of  action  brought. 

The  learned  Judge,  upon  this  evidence,  directed  a  verdict  for  the 
plaintiff  on  all  the  issues,  reserving  leave  to  move  to  enter  a 
verdict  for  defendant  on  the  issues  upon  the  second  and  third 
pleas.  In  Michaelmas  Term,  1852,  Watson  obtained  a  rule  nisi 
accordingly. 

80—2 
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Kbype  The  case  was  argued  in  last  Hilary  (l)  and  Easter  (2)  Terms. 

V. 

Powell. 

Whately,  Keating  and  J.  Gray  showed  cause : 

First,  as  to  the  issue  on  stat.  8  &  4  Will.  IV.  c.  27.  The  action 
is  brought  upon  a  trespass  committed  in  1847  :  and  the  question  is, 
whether  the  entry  of  the  defendant  then  made  was  barred  by  the 

[  •iss  ]  statute.  It  is  so  barred,  *under  sects.  2,  8,  unless  a  right  of  entry 
in  the  mine  first  accrued  to  the  defendant,  or  some  one  through 
whom  he  claims,  within  the  twenty  years  preceding  1847.  The 
defendant  insists  on  the  lease  of  1821,  that  is,  on  the  estate  or 
interest  assured  by  an  instrument  "  other  than  a  will :  "  but,  under 
this,  the  right  first  accrued  at  the  time  when  the  lessee  "  became 
entitled  to  such  possession  or  receipt  by  virtue  of  such  instrument/' 
The  right  of  entry  was  therefore  barred  in  1841,  and  ever  since. 
In  answer  to  this,  the  defendant  will  contend  that  the  lease,  being 
for  valuable  consideration,  had  the  effect  of  a  bargain  and  sale  for 
the  term  of  ninety-nine  years  (not  requiring  enrolment,  under 
stat.  27  Hen.  VIII.  c.  16,  as  conveying  no  estate  of  freehold),  and 
that  the  Statute  of  Uses,  27  Hen.  VIII.  c.  10,  s.  1,  vested  the 
possession  in  the  lessee.  But  the  Statute  of  Uses  does  not  extend 
to  copyhold  lands:  Kotvden  v.  Malster  (s),  Walker  v.  Walker (4), 
Gilbert  on  Tenures,  p.  182,  1  Scriven  on  Cop\  holds,  p.  86(6). 
The  lease  therefore  operated  only  at  common  law,  and,  till  actual 
entry,  gave  no  possession,  but  only  an  interesse  termini :  Doe  d. 
Raw  ling  s  v.  Walker  (6),  Co.  Litt.  270  a,  Wheeler  v.  Montefiore  (7). 
Further,  the  defendant  insists  that  Branthwaite,  being  already  in 
possession  of  the  surface  as  tenant  from  year  to  year,  was  also  in 
possession  of  the  mine,  and  therefore  could  not  actually  enter,  upon 
taking  the  lease  of  the  mine  ;  so  that  the  possession  would  be  only 
continued  under  the  lease.  But,  first,  Branthwaite  would,  by 
taking  the  lease,  be  estopped  from  denying  that  the  lessor,  under 

[•139]  *whom  the  plaintiff  claims,  had  power  to  grant  the  mine. 
Secondly,  the  lease  was  to  him  and  another,  Prothero.  Now 
supposing  that,  where  a  tenant  from  year  to  year  takes  a  lease  of  a 
longer  term  to  himself  alone,  the  possession  is,  prima  facie,  to  be 

(1)  January  28th,  1853,  before  Lord  mau  and  Erie,  JJ. 
Campbell,  Ch.  J.,  Coleridge,  Wight-  (3)  Cro.  Car.  42,  44. 
man  and  Erie,  JJ.;  and  January  29th,  (4)  ]  Ves.  Sen.  54. 
1853,  before  Lord  Campbell,  Ch.  J.,         (5)  4th  ed. 

Coleridge  and  Erie,  JJ.  (6)  29  R.   R.  184  (5  B.  &  C.  Ill, 

(2)  April  21st,  1853.     Before  Lord      119). 

Campbell,  Ch.  J.,  Coleridge,  Wight-         (7)  57  R.  R,  614  (2  a  B.  133). 
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construed  as  continuing  without  interruption  under  the  lease,  that  Keysb 
presumption  is  negatived  where  the  new  interest  is  not  given  to  the  powkll. 
same  party,  but  to  him  and  another  jointly.  That  the  possession 
of  the  surface  does  not  necessarily  carry  with  it  the  possession  of 
the  mine  appears  from  Rich  d.  Lord  Cullen  v.  Johnson  (l),  where 
the  lord  of  the  manor,  in  actual  possession  of  the  manor,  was 
barred  by  a  twenty  years*  possession  of  the  mine,  in  ejectment  for 
the  mine :  and  the  same  principle  is  shown  from  Curtis  v. 
Daniel  (*).  The  possession  of  the  surface  and  the  mine  may  go 
together:  but  the  two  may  be  separated;  and  then  they  are  as 
distinct  as  several  closes :  Humphries  v.  Brogden  (s).  The  defen- 
dant is  in  the  position  of  a  party  who,  having  a  term  in  an  upper 
chamber,  takes  a  lease  of  a  lower  one:  he  must  enter  into  the 
lower  chamber,  or  he  will  not  be  possessed  of  it.  The  plaintiff's 
possession  of  the  land,  including  the  mine,  is  derived  from  his  wife : 
a  surrender  was  made  to  her,  and  she  was  admitted  thereon,  in 
1889  ;  and  the  plaintiff  thereupon,  without  further  conveyance,  was 
possessed  in  her  right.  But  the  defendant  is  not  copyholder :  he 
has  never  been  admitted  himself,  nor  has  any  one  through  whom 
he  claims  been  admitted:  even  a  surrender,  without  admittance, 
would  not  make  him  tenant :  Berry  v.  Greene  (4),  Rex  v.  Dame  Jane 
St.  John  Mildmay  (g).  Next,  the  defendant  contends  that  *stat.  [  'HO  ] 
8  &  4  Will.  IV.  c.  27,  is  inapplicable  to  mines ;  for  that  the  mine,  as 
distinct  from  the  rest  of  the  land,  is  not  a  corporeal  hereditament. 
Wilkinson  v.  Proud  (e)  is  a  decision  to  the  contrary :  though  a  mere 
right  to  take  coal  in  the  land  of  another  is  incorporeal,  and  may  be 
claimed  by  prescription,  a  mine  lies  in  livery. 

(Lord  Campbell,  Ch.  J. :  What  do  you  say  to  the  case  of  an 
unopened  mine  ?) 

Livery  may  be  made  symbolically :  but  mines  are  generally 
accessible  in  fact :  Bainbridge  on  Mines,  97.  In  M'DonmU  v. 
M'Kinty(7)  it  was  held  that,  where  the  owner  of  land  conve3red 
it  in  fee,  with  an  express  exception  of  mines,  his  right  to  the 
mines  was  not  barred  by  his  not  working  them  for  twenty  years. 
But  here  the  defendant,  and  those  through  whom  he  claims, 
have  never  been  in  possession  of  the  mine  as  distinct  from  the 

(1)  2  Str.  1 142.  (5)  39  R.  R.  457  (5  B.  &  Ad.  254). 

(2)  10  K.  R.  291  (10  East,  273).  (6)  63  R.  R.  507  (11  M.  &  W.  33). 

(3)  76  R.  R.  402  (12  Q.  B.  739).  (7)  10  Ir.  L.  R.  514. 

(4)  Cro.  Eliz.  349. 
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Keyse       surface.    His  right,  therefore,  runs  from  the  lease  of  1821,  and 
Powkll.      is  extinguished,  the  statute  destroying  the  right  and  not  simply 
barring  the  remedy. 

Secondly,  as  to  the  issue  on  the  plea  that  the  closes  are  not  the 
plaintiff's.  The  defendant,  on  this  issue,  must  make  out  his  actual 
possession  under  the  lease  at  the  time  of  the  trespass ;  for,  prima 
jade,  the  plaintiff,  being  tenant  of  the  land,  is  in  possession  of  the 
mine.  The  question  therefore  upon  this  plea  is  substantially 
involved  in  that  on  the  other. 

Watson  and  Sir  T.  Phillips,  contra  : 

First,  the  defendant  is  entitled  to  the  verdict  on  the  issue  on  the 
second  plea.  The  plaintiff  has  never  had  possession  of  the  mine, 
[•ui]  Branthwaite,  when  tenant  from  year  *to  year,  and  before  the  lease 
for  ninety-nine  years,  was  legally  in  possession  of  the  whole, 
surface  and  mine.  The  different  interests  of  owners  of  the  mine 
and  of  the  surfaces,  where  there  has  been  a  severance,  were  much 
discussed  in  Humphries  v.  Brogden(l).  In  such  case,  if  an  injury 
be  done  to  the  mine,  the  remedy  for  the  owner  of  the  mine  ie  by  an 
action  of  trespass,  not  an  action  on  the  case  for  injury  to  the 
reversion.  But,  where  there  has  been  no  such  severance,  the 
tenant  of  the  surface  is  tenant  of  the  mine :  he  is  the  legal 
possessor,  though  he  commits  waste  if  he  work  the  mine : 
Saunders9 8  case  (2). 

(Lord  Campbell,  Ch.  J. :  It  is  like  the  case  of  timber.) 

The  law  is  clearly  shown,  in  the  case  of  copyhold  land,  by  Bourne  v. 
Taylor  (3)  and  Lewis  v.  Branthwaite  (4) ;  and,  in  the  case  of  land  in 
general,  by  liaine  v.  Alder  son  (6).  Then,  Branthwaite  being  in 
possession  of  all,  a  lease  of  the  mines  for  ninety-nine  years  was 
granted  to  him  and  Prothero.  Branthwaite  could  not  enter,  because 
he  was  already  in  possession :  he  is  therefore  possessed  of  the 
mines  for  the  ninety-nine  years.  Where  entry  cannot  be,  posses- 
sion vests  without  any  act  done :  Browning  v.  Beston  (e),  Diggers 
case  (7),  Littleton,  sect.  460.  The  possession  enures  to  the  title : 
Taylor  d.  Atkyns  v.  Horde (8). 

(1)  76  E.  E.  402  (12  a  B.  739).  (5)  4  Bing.  N.  C.  702. 

(2)  5  Co.  Rep.  12  a.  (6)  Howd.  131,  133. 

(3)  10  R.  K.  267  (10  East,  189).  (7)  1  Co.  Rep.  173  a,  174  a. 

(4)  36  R.  11.  613  (2  B.  &  Ad.  437).  (8)  1  Burr.  60,  90. 
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(Coleridge,  J. :   Do  you  say  that  at  that  time  the  copyhold       Krtab 
tenant  in  fee  could  not  have  granted  a  lease  of  the  mines  to  a  third      Powell. 
person  ?) 

He  could  not  have  granted  such  a  lease  in  possession  without 
the  concurrence  of  Branthwaite.  Then  the  possession  of  Bran- 
thwaite,  one  joint  tenant,  enures  to  both  joint  *tenants  :  Smales  v.  [  *H2  ] 
Dale  (i).  The  two  could  not,  for  instance,  have  brought  ejectment 
in  1825  against  Lewis.  It  is  therefore  unnecessary  to  inquire 
whether  this  lease  could  operate  under  the  Statute  of  Uses ;  though 
the  objection  that  it  cannot  is  not  one  which  the  lessor  is  entitled 
to  make,  since  the  lord  only  can  be  prejudiced.  Then,  in  1882  the 
tenancy  from  year  to  year  ceases,  and  the  possession  of  the  surface 
reverts  to  Lewis :  but  the  possession  of  the  mines  is  not  affected 
thereby.  The  consequence  is  that  the  mines  are  severed,  and 
remain  in  the  possession  of  the  termors  for  the  ninety-nine  years.  It 
is  not  disputed,  on  the  part  of  the  defendant,  that  mines,  when 
severed  by  distinct  exception  or  grant  from  the  rest  of  the  land,  lie 
in  livery  and  are  part  of  the  inheritance :  perhaps,  as  Alderson,  B. 
suggested  in  Wilkinson  v.  Proud  (2),  there  might  be  a  symbolical 
livery  of  seisin.  On  the  other  hand,  Mr.  Preston,  in  his  remarks 
upon  Shep.  Touchs.  96  (3),  suggests  that  an  opened  mine  lies  in 
livery,  but  an  unopened  mine  in  grant.  But  here  the  grant  of  the 
mine  to  a  person  already  in  possession  (by  having  possession  of 
the  surface)  gives  as  complete  possession  of  the  mine  as  a  release 
of  land  does  to  a  party  in  possession  under  the  Statute  of  Uses  by 
bargain  and  sale  for  a  year.  So,  if  trees  be  excepted  from  a  lease 
of  land,  they  will  pass  by  grant  of  the  reversion  :  Liford's  case  (4). 
Next,  as  to  the  issue  on  the  third  plea.  The  defendant  was  not 
barred,  he  and  those  through  whom  he  claims  not  being  out  of 
possession  for  twenty  years,  nor  at  all. 

(Wightman,  J. :  When  do  you  say  the  defendant's  right  of  entry 
accrued  ?) 

It  never  was  reduced  to  a  mere  right  of  entry :  there  has  been 
uniform  possession.     *Stat.  8  &  4  Will.  IV.  c.  27,  s.  2,  refers       [*U3] 
only  to  the  right  to  enter  into  that  which  is  in  the  possession  of 
another. 

(1)  Hob.  120  (5th  ed.).  (3)  7th  ed. 

(2)  63  11.  R.  507  (11  M.  &  W.  36).  (4)  11  Co.  Eep.  46  b,  50  a. 
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Keyse  (Wightman,  J. :  Your  argument  then  comes  to  this,  that  the 

Powell,      statute  does  not  apply  at  all.    But  you  have  pleaded  as  though 
it  did.) 

The  plea  confesses  the  possession  in  the  plaintiff,  but  claims  right 
of  entry :  and  the  replication  asserts,  that  this  right  first  accrued 
more  than  twenty  years  upon  the  entry. 

(Wightman,  J. :  And  then  you  assert  that  it  first  accrued  within 
the  twenty  years :  when  was  that  first  accruing  ? 

Erlb,  J. :  I  suppose  you  say  it  accrued  at  the  time  of  the  entry, 
eo  instanti.) 

Yes :  the  possession  of  the  plaintiff  at  that  time  is  confessed  :  and 
the  defendant  is  shown  to  have  a  right  to  enter  upon  that  posses- 
sion, by  virtue  of  his  own  uninterrupted  possession  up  to  the  time 
at  which  the  plaintiff's  possession  is,  by  the  confession,  admitted 
to  exist.  The  replication  admits  the  facts  upon  which  the  defen- 
dant insists,  down  to  and  including  the  assignment  of  the  lease  to 
the  defendant.  * 

(Erle,  J. :  According  to  the  old  mode  of  pleading,  you  would 
have  given  express  colour  to  the  plaintiff.) 

This  view  relieves  the  case  from  the  difficulties  which  have  some- 
times been  suggested  as  to  the  application  of  Statutes  of  Limitations 
to  mines,  opened  or  unopened,  as  well  as  to  tithes :  Hodgkinson  v. 
Fletcher  (i),  Dean  and  Chapter  of  Ely  v.  Cash  (2).  M'DonneUv. 
M'Kinty  (3)  has  not  been  distinguished  from  the  present  case:  the 
question  there  was  whether  the  right  to  a  mine,  severed  from  the 
land,  which  had  not  been  worked  for  twenty  years,  was  barred ; 
and  it  was  held  not  to  be  barred. 

Cur.  adv.  vult. 

[  144  ]  Lord  Campbell,  Ch.  J.,  now  delivered  the  judgment  of  the 
Court.  After  stating  the  pleadings,  his  Lordship  proceeded 
as  follows : 

It  seems  to  us  that  the  defendant  is  entitled  to  have  the  verdict 
entered  for  him  on  the  plea  of  Not  possessed.  We  think  that,  at  the 
time  when  the  alleged  trespasses  were  committed,  the  defendant 

(1)  3  Doug.  31.  G.  459). 

(2)  15  M.  &  W.  617.     See  Dean  of         (?)  10  Ir.  L.  R.  514. 
Ely  v.  Bli$$t  p.  169  above  (2  D.  M.  & 
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mast  be  considered  as  having  been  in  possession  of  the  minerals       Keysk 
demised  to  Branthwaite  and  Prothero  by  the  lease  of  8th  March,      powkll. 
1821. 

To  arrive  at  this  conclusion,  it  is  not  necessary  to  consider  the 
operation  of  the  Statute  of  Uses  upon  such  a  lease,  or  to  enter  into 
various  other  subtleties  which  were  presented  to  us  in  the  course  of 
the  argument  on  both  sides.  The  foundation  of  our  opinion  is, 
that,  at  the  time  when  the  lease  was  executed  and  the  term  granted 
by  it  commenced,  Branthwaite,  one  of  the  lessees,  was  tenant  of  the 
farm  under  which  the  minerals  demised  lie.  Being  in  possession 
of  the  surface,  in  point  of  law  he  was  in  possession  of  the  minerals. 
He  had  no  right  to  work  the  minerals.  If  he  had  done  so,  it 
would  have  been  waste ;  but  the  lessor  could  not  have  sued  him  in 
trespass ;  and,  if  strangers  had  worked  the  minerals  even  without 
breaking  the  surface,  Branthwaite  might  have  maintained  trespass 
against  them.  The  surface  and  the  minerals  may  be  dissevered  in 
title,  and  .become  separate  tenements,  as  appears  abundantly  from 
the  cases  cited  :  Curtis  v.  Daniel  (I)  and  Humphries  v.  Brogden  (2). 
But  the  presumption  is  to  the  contrary :  and  here  there  is  nothing 
to  rebut  the  presumption,  down  to  the  time  when  the  lease  of  the 
minerals  was  granted.  When  Branthwaite  became  tenant  of  the 
surface,  the  minerals  belonged  to  the  ^lessor ;  and  they  cannot  be  [  *145  ] 
considered  as  excepted  from  the  demise  any  more  than  timber 
trees.  This  doctrine  never  has  been  questioned,  unless  with  regard 
to  minerals  under  a  copyhold  tenement,  as  between  the  tenant  and 
the  lord.  And  in  Lewis  v.  Branthwaite  (d)  it  was  held  that,  although 
the  property  in  the  minerals  be  in  the  lord,  the  possession  of  them 
is  in  the  tenant,  and  that  the  tenant  may  maintain  trespass  against 
the  owner  of  an  adjoining  colliery  for  breaking  and  entering  the 
subsoil  and  taking  the  minerals.  Lord  Tenteeden  there  says: 
"  The  general  rule  being  that  he  who  has  the  surface  has  the 
subsoil,  it  seems  to  me  that  the  copyholder  has  possession  of  the 
subsoil,  though  he  may  have  no  property  in  it."  Littledale,  J. 
adds :  "  It  is  not  disputed  that  a  freeholder,  or  one  holding  under 
him  for  life,  for  years,  or  at  will,  has  possession  of  the  soil  from  the 
surface  to  the  centre  of  the  earth;  but  it  is  said  that  there  is 
a  distinction  in  this  respect  between  a  copyholder  who  is  the  tenant 
at  will  of  the  lord  and  a  tenant  of  a  freeholder."  "  It  seems  to 
me  that  the  possession  of  the  soil  is  in  the  copyholder  from  the 

(1)  10  R.  R.  291  (10  East,  273).  (3)  36  R.  R.  613  (2  B.  &  Ad.  437). 

(2)  76  R.  R.  402  (12  Q.  B.  739). 
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Ketbe  surface  down  to  the  centre  of  the  earth."  Patteson,  J.  fully 
Powell,  concurs,  saying :  "There  is  no  distinction  between  a  tenant  holding 
under  a  freeholder,  and  a  copyholder  holding  at  the  will  of  the 
lord,  according  to  the  custom  of  the  manor,  as  far  as  possession  of 
the  property  is  concerned.  Although  the  copyholder  may  have  no 
right  to  make  use  of  the  minerals,  he  has  a  sufficient  possession  to 
maintain  trespass  against  a  wrong  doer." 

Branthwaite  thus  having  been  in  possession  of  the  minerals  as 

[•146]  tenant  from  year  to  year  when  the  lease  of  *them  to  him  and 
Frothero  for  ninety-nine  years  was  granted,  is  it  to  be  said  that 
this  lease  ousted  him  and  revested  the  possession  in  the  lessor? 
Branthwaite  must  be  considered  as  continuing  in  possession,  his 
estate  being  enlarged  by  the  lease.  Being  already  in  possession, 
there  could  be  no  necessity  for  any  entry  to  put  him  in  possession 
under  the  lease ;  and  we  have  not  been  told  how  he  could  have 
entered  upon  himself.  When  the  lease  was  executed,  he  was  then 
in  a  situation  to  have  taken  a  release  in  fee  of  the  minerals,  or  any 
intermediate  interest  between  the  fee  simple  and  a  tenancy  from 
year  to  year :  a  lease  for  ninety-nine  years  must  for  this  purpose 
operate  in  the  same  manner  as  a  release  for  that  term.  Had 
Branthwaite  been  the  sole  lessee  of  the  minerals,  the  point  does 
not  appear  to  admit  of  any  doubt.  Does  it  make  any  difference, 
for  this  purpose,  that  the  lease  was  to  him  and  another  ?  Must  not 
his  possession  under  the  lease  be  construed  the  possession  of  him- 
self and  his  colessee?  Branthwaite  being  lawfully  in  possession 
under  the  lease,  his  possession  enures  for  the  benefit  of  both;  and 
the  interest  passing  by  the  lease  cannot  be  considered  a  mere 
interesse  termini.  The  lessor  could  not  have  entered  upon  Bran- 
thwaite, as  far  as  the  minerals  are  concerned ;  and  neither  the 
lessor  nor  any  claiming  the  reversion  under  him  can  be  considered 
as  having  been  in  possession  at  any  time  since  the  lease  was 
executed.  There  was  a  privity  between  the  two  lessees  sufficient 
to  make  the  possession  of  the  one  the  possession  of  both ;  and 
under  the  circumstances  there  was  no  act  to  be  done  by  Prothero 
to  convert  the  interesse  teimini  into  a  vested  interest  in  possession. 
[•147]  For  these  reasons,   the  defendant,  who  has  in  him  all  *the 

interest  of  the  two  lessees,  must  be  considered,  in  so  fur  as  regards 
the  plea  we  are  now  considering,  as  lawfully  in  possession  when  he 
committed  the  alleged  trespasses  in  working  the  mine. 

If  Branthwaite  and  Prothero  are  to  be  considered  as  having  been 
once  lawfully  in  possession  under  the  lease,  it  further  appears  to 
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us  that  the  defendant  is  entitled  to  a  verdict  upon  the  issue  arising  Keyse 
out  of  the  replication  of  the  Statute  of  Limitations  to  the  special  powbi.l. 
justification.  This  plea,  confessing  and  avoiding,  admits  that  the 
plaintiff  was  de  facto  in  possession  when  the  defendant  entered  to 
commit  the  trespasses,  and  is  founded  upon  a  right  in  the  defen- 
dant to  enter  and  take  the  coals  as  assignee  of  the  lease.  The 
plaintiff  replies  that  the  right  of  entry  relied  upon  did  not  first 
accrue  to  the  defendant  or  those  under  whom  he  claims  within 
twenty  years. 

If  the  defendant  is  confined  to  a  right  of  entry  under  the  lease, 
supposing  that  till  the  entry  to  commit  the  trespasses  complained 
of  there  never  had  been  any  entry,  and  that  the  lease  till  then  con- 
tinued only  an  interesse  termini,  the  issue  must  be  found  for  the 
plaintiff;  for  more  than  twenty  years  had  elapsed  since  the 
granting  of  the  lease  and  the  first  accruing  of  the  right  to  enter 
under  it.  But  we  think  that  the  defendant  was  at  liberty  to  set  up 
any  right  of  entry  which  was  vested  in  him,  possession  once  having 
been  taken  under  the  lease,  and  that  he  is  not  driven  to  rely  on  a 
right  of  entry  when  the  lease  is  supposed  only  to  have  given  an 
interesse  termini.  If  this  be  so,  the  evidence  at  the  trial  showed  a 
possession  of  the  minerals  by  Branthwaite  and  Frothero  under  the 
lease  by  reason  of  Branthwaite's  tenancy  of  the  superincumbent 
surface ;  and  the  possession  *under  the  lease  may  be  supposed  to  [  *148  ] 
have  continued  till  they  were  dispossessed  within  twenty  years 
before  the  time  when  the  defendant  entered  to  commit  the  alleged 
trespasses.  Upon  this  ouster,  a  new  right  of  entry  would  accrue ; 
and  this  may  well  be  the  right  of  entry  on  which  the  defendant 
relies  in  his  special  justification.  But  this  right  of  entry  first 
accrued  within  twenty  years. 

Therefore  on  both  issues  there  ought  to  be 

Judgment  for  the  defendant. 


The   BIRKENHEAD    DOCK    TRUSTEES  v.   BIRKEN-       i*»- 
HEAD    OVERSEERS  (1).  JvZY 

(2  El.  &  BL  148—160.)  [717] 

The  Trustees  of  Birkenhead  Docks  are  empowered,  by  statute,  to  take 
lauds  by  purchase,  &c,  to  construct  works,  to  resell  or  lease  land  not 
wanted,  to  impose,  within  a  certain  amount,  such  rates  for  vessels  using 
their  dock  as  they  may  think  proper,  and  to  vary  these  rates,  and  to  lease 

(1)  Cited,    Joins    v.    Meisey    Dacha  (1865)    11    H.  L.  C.   443,    612,  517,  35 
L.  J.  M.  C.  1.— A.  C. 
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their  wharfs,  quays,  &c.  They  are  also  empowered  to  borrow  money  on 
the  security  of  the  rates.  All  sums  received  from  rates,  or  the  sale  or  rents 
of  land,  are  to  be  laid  out  by  them  in  defraying  the  costs  of  the  works, 
paying  officers  and  servants,  carrying  the  Act  into  execution,  and  paying 
the  interest  and  principal  of  moneys  borrowed : 

Held,  that  they  were  rateable  to  the  poor  in  respect  of  their  premises : 
For  that,  assuming  that  the  purposes  to  which  all  the  sums  are  appro- 
priated by  the  statute  are  public,  still  it  did  not  appear  that  the  rates  must 
be  kept  down  so  as  only  to  meet  such  appropriation ;  and  therefore  it  could 
not  be  considered  that  the  Legislature  had  absolutely  disposed  of  all  the 
profits  to  purposes  other  than  the  poor  rate,  or  that  the  poor  rate  might  not 
properly  be  paid  before  ascertaining  the  sum  which  would  be  wanted  for 
such  other  purposes. 

Notice  being  given  of  an  appeal  against  a  rate  for  the  relief  of 
the  poor  of  the  township  of  Birkenhead  in  Cheshire,  made 
24th  April,  1851,  a  case,  in  effect  as  follows,  was  stated,  by  consent 
and  by  *order  of  Wightman,  J.  under  stat.  12  &  18  Vict.  c.  45, 
s.  11,  for  the  opinion  of  this  Court :  the  Acts  of  Parliament,  after 
mentioned,  to  form  part  of  the  case. 

The  township  of  Birkenhead,  in  the  county  of  Chester,  was  placed 
under  the  management  of  public  Commissioners  by  the  Act  of 
Parliament,  8  &  4  Will.  IV.  c.  lxviii.  (local  and  personal,  public). 
In  1844,  an  Act,  7  &  8  Vict.  c.  lxxix.  (local  and  personal,  public), 
was  passed,  intituled  "An  Act  for  constructing  tidal  basins,  a  dock, 
and  other  works  at  Birkenhead  in  the  county  of  Chester ;  and  for 
other  purposes."  And  it  was  thereby  enacted  (l)  that  the  Com- 
missioners constituted  under  stat.  8  &  4  Will.  IV.  above  referred  to 
should  be  the  Commissioners  for  carrying  that  Act  into  execution, 
and  should  be  called  "The  Commissioners  of  the  Birkenhead 
Docks,"  and  (2)  should  have  authority  *to  borrow  on  the  credit  of 


(1)  Section  1. 

(2)  Sect.  39. 

By  sects,  55,  56,  the  Commissioners 
of  Woods  and  Forests  were  empowered 
to  make  grants,  or  sales  or  leases,  of 
Crown  lands  to  the  Dock  Commis- 
sioners ;  and,  by  the  57th  and  follow- 
ing sections,  the  Commissioners  last 
mentioned  have  power  to  purchase 
lands. 

Sect  124  gives  them  power  to  resell, 
or  demise  for  terms  of  years,  land  not 
wanted. 

Sect.  125  gives  them  power  to  con- 
struct basins,  docks,  quays,  wharfs 
and  other  works. 

Sect.  153  enacts  :  "  That  it  shall  be 
lawful    for    the    Commissioners     to 


demand  and  receive  for  every  vessel 
which  shall  enter  any  of  the  basins  or 
docks  to  be  constructed  under  the 
authority  of  this  Act  any  sum  not 
exceeding  the  several  rates  following ; " 
&c. 

Sect.  191  empowers  the  Commis- 
sioners to  lease  or  grant  the  use  or 
occupation  of  quays,  wharfs,  Ac. 

Sect.  225  enacts:  "That  it  shall  be 
lawful  for  the  Commissioners  to  fix 
and  determine  the  tolls  to  be  taken  by 
virtue  of  this  Act,  but  so  nevertheless 
as  not  to  exceed  the  respective  sums 
hereinbefore  authorized  to  be  received ; 
and  it  shall  also  be  lawful  for  the 
Commissioners  from  time  to  time  to 
lower,  reduce,  or  alter  all  or  any  of  the 
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the  rates  and  tolls  by  that  Act  granted,  and  of  any  property  vested  Birkenhead 
in  the  said  Commissioners  by  virtue  of  that  Act,  a  sum  not  exceeding     tbusteeb 
400,000f. ;    and,   as  a  security,  the  Commissioners  might  assign  v- 

dIRKEIi  H  BAD 

over  the  said  rates,  tolls  and  property,  or  any  part  thereof,  to  the    Overseers. 
person  advancing  or  lending  the  same,  by  way  of  mortgage,  in  the 
manner  and  form  therein  directed  and  provided,  and  subject  and 
according  to  the  provisions,  and  the  true  intent  and  meaning,  of  the 
Act  in  that  behalf. 

By  an  Act,  8  &  9  Vict.  c.  iv.  (local  and  personal,  public),  additional 
powers  were  given  to  the  Commissioners,  enabling  them  to  borrow 
a  further  sum  of  money  not  exceeding  600,00(M.,  on  mortgage  as 
aforesaid,  and  to  make  a  floating  dock  within  Wallasey  Pool. 

By  two  other  Acts,  10  &  11  Vict.  cc.  cclxiv.,  cclxv.,  both  local  and 
personal,  public)  additional  powers  were  conferred  upon  the 
Commissioners  in  reference  to  the  Birkenhead  Docks. 

By  another  Act,  of  11  &  12  Vict.  c.  cxliv.   (local  and  personal       [  151  ] 

public),  entitled  "  An  Act  to  alter  and  amend  the  several  Acts 

relating  to  the  Birkenhead  Commissioners'  Docks,  and  to  transfer 

the  several  powers  of  the  said  Commissioners  to  a  corporate  body  to 

be  entitled  '  The  Trustees  of  the  Birkenhead  Docks  ; '  and  for  other 

purposes,"  the  several  rights,  duties,  powers,  authorities,  privileges 

and  immunities  conferred   upon  the  said  Commissioners  by  the 

former  Acts,  for  carrying  into  execution  the  several  purposes  and 

provisions  of  the  said  former  Acts  and  that  Act,  were  vested  in 

certain  persons  thereby  incorporated  by  the  name  of  "  The  Trustees 

of  the  Birkenhead  Docks"  (]). 

said  tolls,  and  again  to  raise  the  same  servants  employed  by   the  Commis- 

to  such  amount  as  they  shall  think  sioners  in  and  about  and  concerning 

proper,  not  exceeding  the  respective  the  same,  and  of  otherwise  carrying 

sums  by  this  Act  authorized  to  be  this  Act  into  execution,  and  for  paying 

received."  the  interest  and  repaying  the  principal 

Sect.  227  enacts  :  "  That  all  sums  of  any  sum  of  money  which  shall  be 

of  money  which  shall  be  received  by  borrowed  by  the  Commissioners  under 

the  Commissioners  from  the  rates  and  this  Act,  under  such  regulations  and 

tolls  granted  by  this  Act,  and  all  sums  conditions  as  the  Commissioners  may 

arising  from  the  sale  of  any  lands,  or  from  time  to  time  think  reasonable." 
the  rents  thereof,  shall  be  applied  by  (1)  Sections  1 ,  3,  4.    By  sect.  1  the 

the  Commissioners  in  defraying    the  creditors,  from  whom  the  money  had 

cost 8,  charges,  and  expenses  of  keep-  been    borrowed    under    the  previous 

ing  in   repair  and  from  time  to  time  Acts,  are  "hereinafter  called  'bond- 

deepening,  cleansing,  improving,  and  holders.1 "      By    sect.    16    the    word 

maintaining  the  sea  wall,  basins,  dock,  "bondholder"    is    to    include    every 

embankment,  roads,  cuts,  drains,  cul-  person    holding  mortgage,  bond,    or 

verts,  and  other  works  which  may  be  other  security  under  seal,  granted  by 

erected  or  made  under  the  authority  the  Commissioners  or  Trustees  under 

hereof,  and  of  paying  the  officers  and  any  of  the  Acts. 
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In  pursuance  of  the  powers  given  to  them  by  the  said  Acts  of 
Parliament,  the  said  Commissioners  and  Trustees  have  accordingly 
borrowed  the  sum  of  450,0002.  upon  mortgage  as  aforesaid,  and  have 
erected  and  built  two  docks,  called  the  Morpeth  Dock  and  the 
Egerton  Dock ;  which  are  now  completed,  and  used  by  shipping 
frequenting  or  arriving  in  the  river  Mersey.  And  they  are  now  in 
progress  of  erecting  a  great  float  and  other  outer  works,  which  are 
not  yet  completed.  Among  other  works  erected  on  the  land  vested 
by  the  said  Acts  in  the  said  Trustees,  and  completed,  are  certain 
offices,  workshops  and  premises,  erected  and  built  by  the  said 
Commissioners  and  Trustees  on  land  so  vested  in  them,  which  is  in 
the  township  of  Birkenhead  in  the  county  of  Chester  :  which  offices, 
workshops  and  premises  are  now,  *and  were  at  the  time  of  the 
making  of  the  poor  rate  hereinafter  mentioned  and  now  in  question, 
in  the  actual  and  exclusive  occupation  of  the  said  Trustees  under 
the  authorities,  and  solely  for  the  purposes,  of  the  said  Acts  of 
Parliament.  And  the  said  offices,  workshops  and  premises  are 
hereby  admitted,  for  the  purposes  of  this  case,  to  be  of  the  annual 
value  of  550!.,  and,  if  rateable  to  the  poor,  to  be  of  the  rateable 
value  of  5002.,  as  stated  in  the  extract  from  the  rate  hereinafter 
mentioned. 

The  overseers  of  the  township  of  Birkenhead  have  assessed  a 
portion  of  the  said  Birkenhead  Dock  Estate,  namely  the  said  offices, 
workshops  and  premises,  to  the  relief  of  the  poor. 

The  rate  was,  on  28th  April,  1851,  duly  made,  allowed  and 
published  :  in  which  the  Dock  Trustees  were  assessed  as  follows  : 


"  Lionel  Goldsmid,  William  Bailey, 
Junior,  and  others  the  Trustees  of 
the  Birkenhead  Docks." 

"  Offices,  workshops  and  premises." 


Estimated 
Rental. 

£ 
550 


Rateable 
value. 


£ 
500 


Rate  at  6d. 

£     S.    d. 
12   10     O 


And  against  this  rate  the  Trustees  now  appeal. 

The  appellants  object  that  the  said  offices,  workshops  and  premises 
are  not  liable  to  be  rated  to  the  relief  of  the  poor,  because  they  say 
that  they  have  no  other  right,  title  or  interest  in  the  said  offices, 
workshops  and  premises,  except  as  such  Trustees  of  the  said 
Birkenhead  Docks  under  and  by  virtue  of  the  provisions  of  the  said 
several  Acts  of  Parliament  hereinbefore  mentioned :  and  that  they 
occupy  the  said  offices,  workshops  and  premises,  as  such  Trustees, 
solely  for  the  purpose  of  carrying  into  execution  the  works,  and 
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doing  the  business,  which  they  are  authorized  and  appointed  to  Birkenhead 

execute  and  *do,  according  to  the  provisions  of  such  Acts,  as  such     t^^ees 

Trustees  as  aforesaid.    And  that  they,  the  appellants,  do  not,  nor  r« 

m  Birkenhead 

does  any  other  person,  derive  any  personal  benefit  whatever  from    Ovkrsbkks. 

such  occupation.     That,  by  virtue  of  the  said  Acts  of  Parliament,       t  *153  3 

they,  as  Trustees  as  aforesaid,  are  authorized  to  borrow  certain  sums 

of  money,  and  receive  certain  rates,  which  suras  of  money  and 

which  rates  are,  by  the  said  Acts,  applicable  solely  to  the  public 

purposes  therein  specified.    That  they,  as  such  Trustees,  manage 

the  Dock  Estate  by  their  servants  and  agents,  who  receive  and 

account  to  them  for  all  such  sums  of  money  and  rates  so  borrowed 

and  received  as  aforesaid.     That  all  moneys  and  funds  whatsoever, 

collected,  received,  levied,  borrowed  and  raised  by  virtue  of  the  said 

several  Acts,  are  and  have  been,  by  the  said  Trustees,  applied  in 

the  manner  and  for  the  purposes  directed  by  and  specified  in  the 

said  several  Acts,  in  accordance  with  the  provisions  thereof,  and  for 

no  other  purpose  and  in  no  other  manner  whatever.    That  they,  as 

Trustees  as  aforesaid,   derive,   under   the  said   Acts,   no  private 

advantage  from  the  execution  of  their  trust.    And  that  there  is  no 

surplus  or  profit  accruing  to  the  said  appellants  from  the  said 

estate,   as  such  Trustees,  after  the  application   by  them   of  the 

moneys  arising  from  such  estate  in  the  manner  directed  by  the  said 

several  Acts  of  Parliament  hereinbefore  mentioned. 

If  the  Court  shall  be  of  opinion,  upon  the  said  objection,  that 
the  said  offices,  workshop  sand  premises  are  not  liable  to  be  rated 
to  the  relief  of  the  poor,  and  therefore  that  the  said  rate  should  be 
amended  by  striking  out  the  said  assessment,  then  judgment,  in 
conformity  with  the  decision  of  such  Court,  and  for  such  costs  as 
such  Court  shall  adjudge,  may  be  entered,  on  motion  by  *the  I*15*] 
appellants  at  the  Quarter  Sessions  for  the  said  county  next,  or  next 
but  one,  after  such  decision  shall  have  been  given.  But,  if  the 
Court  shall  be  of  opinion  that  the  said  Trustees  are  liable  to  be 
rated  for  the  offices,  workshops  and  premises  in  the  said  rate  men- 
tioned, and  that  the  said  rate  should  therefore  be  confirmed, 
judgment  in  conformity  with  the  decision  of  such  Court,  and  for 
such  costs  as  the  said  Court  shall  adjudge,  may  be  entered  on  motion 
by  the  respondents  at  the  Quarter  Sessions  for  the  said  county  next, 
or  next  but  one,  after  such  decision  shall  have  been  given. 

The  case  was  argued  in  Easter  Term,  1852  (l). 

(1)  May    1st.      Before   Lord    Campbell,    Oh,    J,,    Wightman,    Erie   and 
Crompton,  J  J, 
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Birkenhead  Archbold,  for  the  respondents : 

Trustees         The  appellants  are  properly  rated.     They  are  the  parties  in 

Birkenhead  possession. 
Overseers. 

(Lord  Campbell,  Oh.  J. :  They  are  prima  facie  rateable ;  we  had 
better  hear  what  is  to  be  urged  against  the  rate. 

Pashley,  for  the  appellants,  stated  that  he  relied  on  Rex  v. 
Liverpool  (l).) 

The  trustees  of  the  Liverpool  Docks  were  there  held  not  to  be 
rateable,  because  the  rates  and  duties  were  to  be  applied  to  paying 
off  the  debt  incurred  in  making  the  dock,  and  to  repairs  of  the 
dock  :  and  the  rates  were  to  be  lowered  so  as  to  produce  only  a  sum 
sufficient  for  those  purposes.  There  was  thus  no  possibility  of 
profit.  Here  no  such  provision  is  made  by  the  statutes.  By 
stat.  7  &  8  Vict.  c.  lxxix.  ss.  55,  56,  57,  the  Commissioners  are 
empowered  to  obtain  land  in  various  ways :  by  sect.  125  they  may 
construct  works  :  by  sect.  191  they  may  lease  them  :  by  sect.  153 
[•155]  they  may  take  rates  for  the  use  of  the  dock:  *ali  these  sources 
of  income  may  produce  a  surplus. 

{Pashley  referred  to  sect.  227.) 

That  clause  requires  the  application  of  all  the  sums  raised  to  the 
purposes  of  the  Act,  and  to  the  payment  of  the  debt:  but  there  is 
nothing  to  prevent  a  surplus  arising,  after  such  application. 
Stat.  11  &  12  Vict.  c.  cxliv.,  substitutes  the  Trustees  for  the  Commis- 
sioners. The  Trustees  are  thus  in  actual  occupation  in  trust  for  the 
bondholders  to  whom  the  rates  are  mortgaged,  and  who  thus, 
through  the  Trustees,  have  a  beneficial  occupation. 

(Erle,  J. :  In  Rex  v.  Liverpool  (2)  the  duties  were  primarily  liable 
to  the  debt.) 

The  creditors  there  were  not  occupiers. 

Pashley,  contrd  : 

The  Act  does  not  give  the  bondholders  any  occupation:  the 
Trustees  hold  for  the  general  purposes  of  the  Act,  not  for  the  bond- 
holders in  particular. 

(Crompton,  J. :  The  corporation,  as  such,  are  not  bondholders.) 

(1)  7   B.   &  C.   61    [over.  Jones  v.      443,  35  L.  J.  M.  C.  1]. 
Mersey  Docks  Co.  (I860)  11  H.  L   C.  (2)  7  B.  &  0.  61. 
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The  case  cannot  be  distinguished  from  Rex  v.  Liverpool  (l).     Sect.  Birkkmhead 

Dock 
227  directs  the  application  of   "all  sums  of  money,"  which  the     tuustkes 

Commissioners  can  receive,  to   the  public  purposes:    there   can  BlBKBr,;.HKAD 

therefore   be  legally  no  surplus,  any  more  than  there  could  in    Ovebsekb?. 

Rex  v.  Liverpool  (l).     The  Trustees  are  in  the  position  of  overseers, 

who  cannot  in  contemplation  of  law  have  a  surplus,  because  they 

may  not  raise  more  than  is  wanted  for  parochial  purposes.     Reg.  v. 

The  Mayor  die.  of  Liverpool  (2)  is  in  point. 

(Crompton,  J. :  There  the  question  was  not  as  to  the  existence  of 
a  surplus :  but  sect.  92  of  stat.  5  &  6  Will.  IV.  c.76,  appropriated  all 
the  corporate  funds,  of  which  the  rates  made  a  part,  to  *municipal       [  *156  ] 
purposes.) 

In  Reg.y.  Badcock(3)  the  Trustees  were  held  rateable,  because  the 
purposes  to  which  the  profits  were  applicable  were  not  strictly 
public :  but  the  principle  for  which  the  appellants  now  contend  was 
affirmed. 

Archbold,  in  reply : 
The  exemption  from  rate,  on  the  ground  of  the  proceeds  being 
applicable  to  public  purposes,  is  much  restricted  by  the  decision  in 
Reg.  v.  Wallingford  Union  (4).  Sect.  227  of  stat.  7  &  8  Vict.  c.  clxxix., 
contains  nothing  to  prevent  the  Trustees,  should  a  surplus  in  fact 
arise,  from  applying  it  to  other  than  public  purposes.  That  being 
so,  the  property  is  subject  to  poor  rate :  and  the  parties  to  be  rated 

are  the  Trustees :  Rex  v.  St.  Giles,  York  (5). 

Cur.  adv.  vult. 

Lord  Campbell,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

We  are  of  opinion  that  the  rate  in  question  is  valid. 

The  appellants  are  prima  Jacie  liable  to  it,  under  stat.  48.Eliz.  c.  2, 
s.  1,  which  enacts  that  every  occupier  of  lands  and  houses  shall  be 
rated  to  the  relief  of  the  poor.  They  are  seised  in  fee,  and  are 
actually  in  possession  of  .the  Birkenhead  Docks,  from  which  they 
receive  a  large  revenue.  Their  exemption  from  rateability  would 
operate  as  a  great  hardship  upon  the  ratepayers  within  the  town- 
ship. This  property,  before  it  was  applied  to  the  construction  of 
docks,  was  rateable  and  rated  to  the  relief  of  the  poor ;  and,  from 

(1)  7  B.  &  C.  61.  (4)  10  Ad.  &  El.  259. 

(2)  9  Ad.  &  El.  435.  (5)  3  B.  &  Ad.  573. 

(3)  U  Q.  B.  787. 

B.B. — VOL.  XCV.  81 
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Birkenhead  its  being  applied  to  this  *great  commercial  speculation,  the  number 

Trustees     of  destitute  persons  within   the   township  must   be  considerably 

BiuKKNHEAD  increa8e<l-     Still,  we  are  only  to  consider  what  the  law  upon  the 

Ovek8ekrs.    subject   is :    and  we  are  bound   to  pronounce  in  favour  of  the 

[  *157  ]       exemption,  if  it  has  been  conferred  by  any  subsequent  statute. 

The  appellants  do  not,  and  could  not,  rely  upon  the  mere 
circumstance  of  their  being  trustees,  and  so  not  entitled  to  any 
personal  advantage  from  the  property  vested  in  them.  They 
contend  that  the  dues  to  which  they  are  entitled  are  all  appro- 
priated to  public  purposes,  and  that  therefore  they  are  exempt 
from  rateability,  according  to  the  decision  of  this  Court  in  Hex  v. 
Liver  pool  {I). 

Where  no  one  can  be  found  who  may  be  considered  the  occupier 
of  lands  and  houses,  the  statute  of  Elizabeth  does  not  extend  to 
them :  but,  where  there  are  occupiers  of  lands  and  houses  within 
the  meaning  of  that  statute,  the  exemption  must  rest  on  some 
subsequent  enactment  of  the  Legislature.  We  apprehend  that  this 
doctrine  was  admitted  and  acted  upon  in  Rex  v.  The  Commissioners 
of  Salter's  Load  Sluice  (2),  from  the  marginal  note  of  which  the 
exemption  on  the  ground  of  public  purposes  takes  its  origin.  The 
question  argued  at  the  Bar,  and  to  be  considered  as  decided,  was, 
whether  the  Legislature,  by  the  local  Act,  intended  impliedly  to 
exempt  the  tolls  from  rateability,  although  Lord  Kenyon,  in 
delivering  the  judgment  of  the  Court,  uses  some  expressions  about 
there  being  no  occupier  because  the  Commissioners  were  merely 
trustees.  The  decision  can  be  rested  only  on  the  clause  in  the 
[  *158  ]  local  Act  which  *directed  the  tolls  "  to  be  applied  and  disposed  of 
for  the  several  uses  and  purposes  of  the  said  Act,  and  to  no  other 
use  or  purpose  whatsoever.*'  The  question  was,  Whether  this 
amounted  to  a  prohibition  to  apply  the  tolls  to  the  payment  of 
poor's  rate?  The  Court  adopted  this  construction,  instead  of 
holding  the  meaning  of  the  words  to  be,  that  the  clear  produce 
of  the  tolls,  after  deducting  the  expense  of  collecting  them  and  all 
the  charges  to  which  the  property  was  liable  (such  as  poor's  rates), 
was  to  be  applied  to  these  purposes. 

We  think  that  the  decision  in  the  Liverpool  case  (a)  can  only  be 
supported  by  similar  reasoning.     There  the  local  Acts  directed  that 

(1)  7  B.  ft  C.  61  [over.  Jones  v.  Mersey  Docks  Co.  (1865)  11  H.  L.  0. 
Mersey  Docks  Co.  (1865)  11  H.  L.  C.      443 ;  35  L.  J.  M.  0.  1]. 

443,  35  L.  J.  M.  C.  1].  (3)  Rex  v.  Liverpool,  7  B.  &  C.  61. 

(2)  4    T.    K.    730   [over.   Jones  v. 
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the  rates  and  dues  received  for  the  use  of  the  dock  should  be  applied  Birkenhead 

Dock 
to  paying  off  the  debt  incurred  in  making  it,  and  to  keeping  it  in     trust kes 

repair,  and  that,  these  purposes  being  effected,  the  rates  should  be  Birkenhead 

lowered  for  the  benefit  of  those  using  the  dock.     Lord  Tbntbrden    Overseers. 

would  not  adopt  the  construction  of  the  statutes,  that  the  charges 

ought  to  be  deducted  from  the  rates  before  they  were  so  applied  : 

but  still  he  proceeded  upon  a  special  statutable  exemption,  saying : 

"The  statute  under  which  the  dock  rates  in  question  are  levied 

does  not  indeed  contain  an  express  direction  that  the  rates  shall  be 

applied  to  the  purposes  specified,  and  no  other ;  but  it  directs  that 

certain  burdens  shall  be  discharged,  and  that  then  the  rates  shall 

be  lowered ;  and,  therefore,  any  application  of  those  rates  to  other 

purposes  not  specified,  would  be  a  direct  violation  of  the  statute." 

It  follows  that,  if  we  recognise  this  case,  we  must  look  to  see 

whether,  by  the  local  Acts  respecting  the  Birkenhead  Docks,  the 

Legislature  has  conferred  the  exemption  claimed. 

By  stat.  7  &  8  Vict.  c.  lxxix.,  s.  153,  the  Commissioners  who       1 159  ] 

occupy  the  property  are  empowered  to  levy  certain  rates  from 

vessels ;  and,  by  sect.  225,  to  lower,  to  alter,  or  again  to  raise 

them,  at  their  discretion,  provided  they  do  not  exceed  the  specified 

amount.    And,  by  sect.  227,  all  sums  received  from  rates,  or  from 

sale  of  land,  or  from  the  rent  thereof,  are  to  be  applied  to  the  costs 

and  expenses  of  keeping  the  docks  in  repair,  and  of  paying  the 

officers  and  servants  employed  in  them  by  the  Commissioners, 

and  of  otherwise  carrying  the  Act  into  execution,  and  for  paying 

the  interest  and  repaying  the  principal  of  any  Bum  of  money  which 

shall  be  borrowed  by  the  Commissioners,  under  such  regulations 

and  conditions  as  the  Commissioners  may  from  time  to  time  think 

reasonable.    We  are  of  opinion   that  these  enactments  are  not 

sufficient  to  testify  any  intention  of  the  Legislature  to  exempt  the 

Birkenhead  Docks  from  liability  to  contribute  to  the  relief  of  the 

poor.    Assuming  all  the  purposes  enumerated  in  sect.  227  to  be 

public  purposes  (about  which  there  may  be  considerable  difficulty), 

here  the  obligation  to  lower  the  tolls,  so  much  relied  upon  in  the 

Liverpool  case,  is  entirely  wanting :  there  is  nothing  amounting  to 

a  prohibition  against  payment  of  other  charges  than  those  specified: 

and  we  can  find  nothing  to  show  that  the  Commissioners  may  not 

pay  poor's  rates,  along  with  other  charges,  before  the  net  amount 

of  the  fund  is  ascertained  which  may  be  applied  to  the  purposes  of 

the  Act.     There  is  no  statement,  and  there  has  been  no  suggestion, 

that  the  rates,  at  the  scale  to  which  they  may  be  lawfully  raised, 

81—2 
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Birkknhead  would  not,  after  payment  of  this  charge,  be  sufficient  for  all  these 
Dock 
Trustees      purposes. 

ur      **«-.*t.       We,  therefore,  consider  that  the  present  case  is  distinguishable 

JjIRK  en  head 

OvKRSKEtts.    *from  those  relied  upon,  and  that  the  property  of  the  appellants, 

[  *1C0  ]       not  being  expressly  or  impliedly  exempted  by  the  Legislature,  ought 

to  bear  its  share  of  the  public  burdens  with  other  lands  and  houses 

in  the  township. 

It  is  thus  unnecessary  to  examine  whether  the  case  of  Rex  v. 

Liverpool  (1)  be  affected  by  Reg.  v.  Badcock  (2),  Reg.  v.  Longwood{z) 

and  Reg.  v.  Harrogate  Commissioners  (4),  or  any  other  subsequent 

decision. 

We  have  now  only  to  give 

Judgment  for  the  respondents^). 


1858.  REG.   v.  TEMPLE  (6). 

**ay7'        (2  El.  &  BL  160—176;  S.  0.  22  L.  J.  M.  0.  129;  17  Jur.  572;  21  L.T.O.S.  114.) 

[  160  ]  Lands  were  purchased  by  the  Lords  Commissioners  of  her  Majesty's 

Treasury,  on  behalf  of  the  Lords  of  the  Committee  of  Council  on  Educa- 
tion, for  the  purpose  of  establishing  a  normal  and  model  school,  and  were 
conveyed  to  a  trustee  for  them.  The  premises  were  occupied  as  a  normal 
school.  A  piincipal  and  masters  were  appointed,  who  resided  on  the 
premises.  Part  of  the  lands  were  let;  and  the  proceeds,  together  with 
annual  payments  from  the  scholars,  were  carried  to  the  general  funds  of 
the  school,  but  were  not  sufficient  to  defray  the  expenses;  and  the 
deficiency  was  made  good  by  the  Committee  of  Council  out  of  the  money 
voted  by  Parliament  for  the  promotion  of  public  education  : 

Held,  that  the  premises  were  liable  to  the  poor  rate,  as  there  was  a 
beneficial  occupation :  and  that,  though  the  premises  were  occupied  for  a 
public  purpose,  and  the  expenses  were  defrayed  out  of  the  public  revenue, 
those  circumstances  did  not  afford  a  ground  of  exemption. 

On  appeal  against  a  rate  and  assessment  made  for  the  relief  of 
the  poor  of  the  parish  of  Twickenham,  in  the  county  of  Middlesex, 
in  1850,  whereby  the  Reverend  Frederick  Temple  was  assessed,  as 
[  *i6i  ]  the  occupier  *of  Kneller  Hall  and  grounds,  the  Sessions  confirmed 
the  rate,  subject  to  the  opinion  of  this  Court  on  the  following  case. 
Kneller  Hall  and  the  premises,  in  respect  of  which  the  said 
Frederick  Temple  is  rated  and  assessed  as  occupier,  having  been 

(1)  7  B.  &  C.  61.  but  the  Court  declined  to  make  the 

(2)  6  Q.  B.  78  7.  order,  saying  that  the  case  was  one  of 

(3)  13  Q.  B.  116.  importance  and  nicety. 

(4)  15  Q.  B.  1012.  (6)  Cf.  Reg.  v.  McOann  (1868)  L.  R 

(5)  On  the  same  day,  Archbold  3  Q.  B.  141,  677,  87  L.  J.  Q.  B.  25, 
applied  for  costs,  according  to  the  123 ;  and  see  Byde  on  Bating,  2nd  ed. 
terms  on  which  the  case  was  reserved;  p.  101. — A.  C. 
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previously  rated  to  the  poor  rates,  were,  in  the  year  1847,  pur-  R«o. 
chased  by  the  Lords  Commissioners  of  her  Majesty's  Treasury  on  temple. 
behalf  of  the  Lords  of  the  Committee  of  Council  on  Education,  for 
the  purpose  of  establishing  a  normal  and  model  school  for  the 
training  of  masters  of  schools  for  pauper  and  criminal  children,  and 
conveyed  to  J.  P.  Kaye  Shuttleworth,  Esq.,  by  whom  a  declaration 
of  trusts  was  executed  (a  copy  of  which  was  annexed  to  the  case). 
As  soon  as  the  purchase  was  completed  the  premises  were  by  the 
direction  of  the  said  Lords  of  the  Committee  of  Council  on 
Education,  fitted  up  for  the  purpose  proposed,  the  costs  of  which 
were  wholly  defrayed  by  the  said  Commissioners.  The  premises 
consist  of  a  residence  for  the  principal,  apartments  for  a  vice- 
principal,  and  two  masters,  common  rooms,  lecture  rooms,  and 
sleeping  rooms  for  ninety-one  students,  with  kitchens  and  servants' 
offices.  The  land,  as  well  as  the  buildings  thereon,  were  purchased 
wholly  and  exclusively  for  the  use  of  the  school,  it  being  part  of  the 
plan  to  qualify  the  students  to  act  as  instructors  in  spade  husbandry 
and  cattle  feeding ;  but,  until  such  time  as  a  sufficient  number  of 
students  to  cultivate  the  whole  of  the  land  shall  have  entered  the 
institution,  the  pasturage  of  a  portion  of  the  land  is  let,  and  the 
proceeds  carried  towards  the  expenses  of  the  establishment.  About 
Christmas,  1849,  the  appellant  was  appointed  principal  of  the 
establishment  by  her  Majesty  the  Queen  in  Council,  and  a  vice- 
principal  *and  two  masters  were  appointed  under  him.  The  [*162] 
principal,  vice-principal  and  masters  are  engaged,  and  paid  certain 
fixed  salaries,  by  the  said  Committee  of  Council  on  Education  ;  and 
they  hold  office  during  the  pleasure  of  the  Crown.  In  addition  to 
their  salaries,  they  are  each  of  them  entitled  to  have  meals  at  the 
common  table,  and  are  provided  witli  apartments  in  the  establish- 
ment ;  and  the  principal  has  the  privilege  of  supplying  himself  with 
fruit  and  vegetables  from  the  garden.  The  appellant  is  required  to 
reside  night  and  day  upon  the  premises.  The  rooms  occupied  by 
him,  as  principal,  are:  on  the  basement,  a  servants'  hall,  cellars, 
kitchen  and  scullery ;  on  the  ground  floor,  an  entrance  hall,  library 
and  dining  room ;  on  the  first  floor,  a  drawing  room  and  one  bed 
room ;  on  the  second  floor,  one  bed  room,  with  two  smaller  rooms 
also  for  beds ;  and  three  attics  over  the  large  bed  room,  in  an  upper 
story.  The  vice-principal  and  each  of  the  masters  has  only  a 
sitting  room  and  bed  room.  The  pupils  are  admitted  by  the  said 
Committee  of  Council  on  Education ;  and  all  the  expenses  of  the 
said  establishment  are  defrayed  by  the  said  Committee  out  of  the 
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money  voted  by  Parliament  for  the  promotion  of  public  education. 
On  the  opening  of  the  institution,  in  January,  1850,  the  following 
regulations,  amongst  others,  were  adopted  by  the  said  Committee  of 
Council  on  Education. 

Admission  of  students. — The  payment  to  be  made  by  the  students 
will  be  80J.  per  annum,  to  be  paid  half  yearly  in  advance,  with  the 
exception  of  those  who  obtain  the  highest  exhibitions  hereinafter 
mentioned.  Candidates  will  not  be  admitted  unless  they  can  show 
reasonable  grounds  for  believing  they  will  be  enabled  to  meet  these 
[  *163  ]  payments  as  they  become  due.  Candidates  must  be  at  *least 
seventeen  years  of  age,  and  free  from  any  bodily  infirmity  tending 
to  impair  their  usefulness  as  schoolmasters. 

Exhibitions. — It  appeared  to  their  Lordships  that  it  was  desirable 
to  encourage  deserving  students  to  enter  the  institution,  who  yet 
might  be  unable  from  their  own  or  their  friends'  resources  to  provide 
entirely  for  the  requisite  payments.  Candidates  for  exhibitions  will 
be  examined  on  the  subjects  prescribed  for  the  third  or  lowest  degree 
of  certificates  of  merit.  No  candidate  will  receive  an  exhibition  who 
fails  to  show  on  examination  an  amount  of  attainments  equal  to  that 
required  of  pupil  teachers  at  the  close  of  their  apprenticeship.  To 
the  five  best  candidates,  not  falling  below  the  lowest  standard 
required  for  a  certificate  of  merit,  will  be  granted  exhibitions  of 
80/.,  for  one  year.  But  popular  astronomy,  mechanics,  mensura- 
tion, land  surveying  and  levelling,  which  are  amongst  the  subjects 
required  for  the  third  degree  of  merit,  are  not  to  be  regarded  as 
indispensable  to  their  success  in  their  examination,  provided  the 
candidate  shows  himself  well  acquainted  with  the  others,  especially 
with  the  three  first  books  of  Euclid.  To  the  six  candidates  next  in 
order  of  merit  will  be  granted  exhibitions  of  25/.,  for  one  year.  To 
the  ten  candidates  next  after  these  will  be  granted  exhibitions  of 
20Z.,  each  for  one  year. 

Certificates  of  Merit. — It  appeared  to  their  Lordships  that  it  was 
very  probable  that  the  students  who  obtained  money  to  pay  for  their 
admissions  by  means  of  one  of  the  above  named  exhibitions  might 
be  quite  unable  at  the  end  of  the  year  to  raise  the  802.  necessary  to 
enable  them  to  remain  in  the  institution  another  year.  It  appeared 
[  *164  ]  also  very  undesirable  that  these  students  (who  may  *be  expected  to 
be  superior  to  the  rest  in  attainments)  should  be  obliged  to  leave  the 
institution  at  the  close  of  only  one  year's  study.  It  was  therefore 
resolved  that,  at  the  close  of  each  year,  the  students  should  be 
examined  at  the  same  time  as  those  of  the  other  training  schools 
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under  inspection ;  and  that  the  grants  made  to  training  schools  on         Rro. 
account  of  successful  students,  in  accordance  with  the  minute  of      iemplb. 
21st  December,  1846,  be  extended  also  to  Kneller  Hall,  and  be 
deducted  from  the  payments  to  be  required  of  the  students  on  whose 
account  they  are  made. 

The  whole  amount  that  has  been  received  on  this  account,  since 
the  opening  of  the  establishment  in  1850,  does  not  exceed  1302. ;  the 
money  so  received  from  the  different  students  is  applied  to  the 
general  expenses,  and  in  reduction  of  the  outgoings  of  the  establish- 
ment, although  the  sum  of  80Z.  is  not  sufficient  to  defray  the  yearly 
cost  of  the  board  and  maintenance  of  each  student.  The  principal 
renders  a  quarterly  account  of  all  receipts  and  disbursements  on 
account  of  the  school,  to  the  Lords  of  the  Committee  of  Council  on 
Education  (in  which  he  debits  himself,  inter  alia,  with  the  money 
received  from  and  on  account  of  the  students,  and  the  pasturage  of 
the  land,  and  credits  himself,  inter  alia,  with  the  sums  paid  for  the 
manure,  seed  (fee.  for  the  garden),  by  whom  those  accounts  are  to  be 
audited  and  controlled.  The  object  of  the  establishment  is  to 
perfectly  train  and  prepare  the  students  to  act  in  the  education  of 
youth ;  and,  as  they  become  qualified,  they  are  to  be  recommended 
by  the  Lords  of  the  Council  aforesaid  to  fill  the  situations  of  school- 
masters either  in  prisons,  workhouses,  or  other  establishments  for 
the  gratuitous  education  of  the  poor.  There  is  also  a  school  *held  [  M65  ] 
in  one  of  the  rooms  of  the  establishment  for  the  purpose  of  affording 
practice  to  the  students  in  elementary  instruction ;  the  school  is 
attended  by  the  poor  children  of  the  neighbourhood.  These  children 
are  required  to  pay  to  the  appellant  a  sum  weekly  for  their  educa- 
tion, and  are  allowed  to  purchase  books  from  the  appellant.  The 
funds  derived  from  the  school  are  entirely  spent,  and  are  intended 
to  be  entirely  spent,  upon  its  maintenance  and  improvement,  and 
are  not  carried  to  the  general  funds  of  the  training  establishment. 
The  Court  of  Quarter  Sessions  further  find  that  the  house,  so  as 
above  allotted  to  the  use  of  the  principal,  is  not  more  than  is 
sufficient  for  the  residence  of  a  person  in  his  station  of  life  as  the 
head  of  this  establishment  with  his  family ;  but  that  the  same  is 
more  than  sufficient  for  the  mere  discharge  of  his  individual  duties: 
and  they  find  that  he  has  a  beneficial  occupation  of  such  portion  of 
the  house  as  is  not  required  for  the  discharge  of  such  duties ;  viz. 
of  all  but  the  library  and  the  best  bed  chamber  ;  unless  the  Court  of 
Queen's  Bench  shall  be  of  opinion  that,  as  he  is  required  by  the 
nature  of  his  office  to  reside  on  the  premises  by  night  and  by  day,  a 
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Reg.         sufficient  provision  for  the  accommodation  of  his  family  ought, 
Templk.      within  the  meaning  of  the  decided  cases,  to  be  considered  as  a 
non-beneficial  occupation. 

The  question  for  the  opinion  of  this  Court  is,  whether  the 
premises  are  liable  to  be  assessed  to  the  relief  of  the  poor.  If  the 
Court  should  be  of  opinion  that  they  are  not  liable  to  be  assessed, 
the  order  of  Sessions  is  to  be  quashed.  If  the  Court  should  be  of 
opinion  that  the  premises,  or  any  part  thereof,  are  liable  to  be  so 
assessed,  the  case  is  to  be  sent  back  to  the  Sessions,  and  the  rate 
[  *j66  ]  *to  be  adjusted  accordingly :  it  being  conceded  that,  if  the  premises 
or  any  part  is  rateable,  the  appellant  is  to  be  considered  the 
occupier  for  that  purpose. 

The  declaration  of  trusts,  of  which  a  copy  was  attached  to  the  case, 
was  made  between  James  Phillips  Kaye  Shuttleworth,  of  Downing 
Street,  Esquire,  Secretary  to  the  Committee  of  Council  on  Education, 
of  the  first  part,  and  Charles  Edward  Trevelyan,  of  the  Treasury 
Chambers,  Whitehall,  in  the  county  of  Middlesex,  Esquire,  of  the 
second  part.  After  reciting  that  J.  P.  K.  Shuttleworth  purchased 
the  said  hereditaments  and  premises,  not  with  his  own  money  or 
on  his  account,  but  with  the  money  of  the  said  Lords  Commissioners 
of  her  Majesty's  Treasury,  and  on  behalf  of  the  Lords  of 
her  Majesty's  Council  on  Education,  and  for  the  purposes  of 
public  education,  as  he  the  said  J.  P.  K.  Shuttleworth  thereby 
acknowledged ;  and  that  it  had  been  deemed  advisable  that  that 
declaration  of  trusts  should  be  executed  by  him:  it  was  declared 
that  J.  P.  E.  S.  held  the  premises  "  upon  trust  to  permit  and  suffer 
the  said  several  premises  and  hereditaments,  and  the  profits 
thereof,  to  be  applied  to  such  uses  and  purposes  as  the  Lords  of 
the  Committee  of  Council  on  Education,  or  one  of  her  Majesty's 
principal  Secretaries  of  State  in  their  default,  shall  from  time  to 
time  direct  and  appoint;  and  to  convey  and  assure  the  said 
hereditaments  and  premises,  or  any  part  thereof,  to  such  person 
or  persons,  and  in  such  manner,  as  the  said  Lords  of  the  Committee 
of  Council,  or  the  said  Secretary  of  State,  shall  from  time  to  time 
require;  and,  further,  that  all  money  received  on  the  sale  or 
demises  of  all  or  any  part  of  the  said  premises  and  hereditaments, 
[  *167  ]  or  otherwise,  shall  be  paid  to  the  Lords  Commissioners  *of  the 
Treasury  for  the  time  being,  or  in  such  manner  as  the  said 
Lords  of  the  Committee  of  Council,  or  the  said  Secretary  of 
State,  or  the  said  Lords  Commissioners  for  the  time  being,  shall 
direct." 
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The  case  was  argued  in  this  Term  (l).  Reg. 

v. 

TrMPLE 

Montague  Chambers  and  Huddlestone,  in  support  of  the  rate : 
The  grounds  on  which  an  exemption  from  poor  rate  is  claimed 
seem  to  be,  that  the  property  is  occupied  for  a  charitable  object, 
and  also  that  it  is  public  property.  The  class  of  cases  of  which 
Rex  v.  Waldo  (2)  is  one  proceed  upon  the  supposition  that,  where 
the  object  for  which  the  premises  are  occupied  is  entirely  charitable, 
there  is  no  beneficial  occupier,  but,  where  there  is  any  beneficial 
occupation,  though  it  be  in  furtherance  of  a  charitable  object,  the 
premises  are  rateable:  Hex  v.  Catt  (3),  Rex  v.  Munday  (4),  Rex 
v.  Agar  (5).  The  earlier  cases  on  this  subject  are  collected  in 
1  Nolan's  P.  L.  (4th  edition)  187,  188 ;  and  the  principle  there 
deduced  from  them  is,  that  the  distinction  "  as  to  where  charities 
are  rateable,  and  where  they  are  not  so,  seems  to  depend  on  this, — 
whether  there  is  anybody  who  can  be  rated  as  beneficial  occupier." 
That  is  the  principle  laid  down  also  in  Holford  v.  Copeland  (6), 
which  was  decided  on  the  ground  that  the  Masters  in  Chancery 
were  not  beneficial  occupants  of  their  chambers.  Then  comes  the 
question,  whether  there  is  any  beneficial  occupation  in  this  case. 
It  is  agreed  in  the  case  that  no  question  shall  arise  as  to  whether 
Mr.  Temple  is  the  right  person  to  be  rated  or  not ;  so  that  it  is  not 
•material  who  is  the  occupant.  In  Rex  v.  Teirott  (7)  a  lieutenant-  [  *i<>8  ] 
colonel  was  held  to  be  a  beneficial  occupant  of  the  rooms  in  the 
barracks  allowed  for  the  accommodation  of  himself  and  family. 
In  the  present  case  the  masters  have  rooms ;  and  the  principal  has 
the  benefit  of  the  produce  of  the  garden.  The  whole  of  the 
premises  are  occupied  so  as  to  produce  money.  The  pasturage  is 
let :  the  students  pay  30Z.  a  year  ;  and,  though  it  is  found  that  the 
expenses  exceed  the  amount  received,  that  is  immaterial:  Reg. 
v.  Steriy  (8).  The  object  for  which  the  premises  are  occupied  is  a 
laudable  one :  but  that  does  not  affect  the  question :  Governors  of 
the  Bristol  Poor  v.  Wait  (9),  Rex  v.  St.  Giles,  York  (10),  Reg.  v.  Baptist 
Missionary  Society  (11).  Reg.  v.  Wilson  (12)  is  distinguishable  from 
the  present  case  for  the  same  reasons  as  those  for  which  it  was 

(1)  On  20th  and  23rd  April,  before  (6)  3  Boa  &  P.  129. 

Lord    Campbell,    Oh.   J.,    Erie  and         (7)  7E.R  502  (3  East,  506). 
Crompton,  JJ.  (8)  54  B.  B.  546  (12  Ad.  &  El.  84). 

(2)  Cald.  858.  (9)  44  B.  B.  370  (5  Ad.  &  El.  1). 

(3)  3  B.  B.  193  (6  T.  B.  332).  (10)  3  B.  &  Ad.  573. 

(4)  1  East,  584.  (11)  10  a  B.  884. 

(5)  14  East,  256.  (12)  12  Ad.  &  EL  94. 


490  1858.     Q.  B.    2  EL.  &  BL.  168—169.  [r.b. 

Reg.  distinguished  from  Reg.  v.  Baptist  Missionary  Society  (l),  in  the 
Tbmplk.  judgment  in  the  latter  case.  Then,  as  to  the  premises  being  public 
property.  The  cases  on  that  subject  also  proceed  on  the  ground 
that  there  is  no  beneficial  occupation  where  the  property  is  occupied 
solely  for  public  purposes:  Rex  v.  The  Commissioners  of  Salter's 
Load  Sluice  (2). 

(Lord  Campbell,  Ch.  J. :  The  true  principle  on  which  that  case 
was  decided  was  that  the  local  Act  appropriated  the  tolls  to 
particular  purposes  so  as  to  exclude  the  payment  of  poor  rates.  I 
should,  if  it  were  a  new  matter,  have  doubted  whether  that  was  the 
true  construction  of  the  Act  in  that  case.  But  from  the  generality 
of  the  marginal  note  in  that  case  arose  that  class  of  cases  in  which 
[  *i«»  ]  there  was  thought  *to  be  an  exemption  of  property  held  for  public 
purposes.  Those  cases  were  reviewed  in  Birkenhead  Dock  Trustees 
v.  Birkenhead  Overseers  (s).) 

There  is  no  local  Act  in  this  case.  The  property  does  not  belong 
to  the  Crown :  but,  even  if  the  premises  were  the  property  of  the 
Crown,  they  would  be  rateable  if  occupied  beneficially  by  private 
persons  :  Rex  v.  Teirott  (4),  Reg.  v.  Ponsonby  (5).  Reg.  v.  Shee  (6) 
was  decided  on  the  ground  that  Boyal  property  is  not  rateable 
except  in  the  hands  of  private  occupiers.  Erle,  J.  so  explains  the 
case  in  Reg.  v.  Baptist  Missionary  Society  (7). 

(Lord  Campbell,  Ch.  J. :  It  is  not  questionable  that  the  occupa- 
tion is  for  the  public  benefit :  and,  as  there  is  an  annual  appropria- 
tion Act,  the  Legislature  must  have  sanctioned  the  application  of 
the  public  money  for  the  public  benefit  in  this  way.  But  it  could 
hardly  be  the  intention  of  the  Legislature  to  throw  any  part  of  the 
burthen  of  these  purposes,  which  are  for  the  general  benefit, 
exclusively  on  the  rate  payers  of  this  parish.) 

There  is  another  point :  that,  supposing  the  premises  generally  not 
to  be  rateable,  the  principal  is  rateable  for  the  accommodation  in 
excess  of  what  is  necessary :  Rex  v.  Terrott  (4). 

Bodkin  and  Ballantinet  contra: 
It  is  impossible,  after   Reg.  v.  Sterry  (8)    and  Reg.  v.  Baptist 

(1)  10  Q.  B.  884.  (5)  61  B.  B.  128  (3  Q.  B.  14). 

(2)  4  T.  B.  730.  (6)  62  B.  B.  266  (4  Q.  B.  2). 

(3)  Ante,  p.  475.  (7)  10  Q.  B.  893. 

(4)  7  B.  B.  502  (3  East,  506).  (8)  54  B.  B.  546  (12  Ad.  &  El.  84). 
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Missionary  Society  (l),  to  contend  that  the  premises  are  not  rate-         Beo. 
able,  because  occupied  for  a  benevolent  object.    But  the  case  is      templk. 
within  Reg.  v.  Shee  (2) :  the  persons  who  occupy  do  so  only  as 
servants  of  the  Crown,  and  occupy  *only  so  far  as  is  necessary  for       [  *170  ] 
the  purpose  of  the  Crown.    In  Rex  v.  Teirott  (3)  the  distinction  is 
taken  between  a  person  having  the  use  of  the  subject  of  the  rate 
for  the  mere  exercise  of  public  duty  therein,  and  one  who  has  a 
beneficial  occupation.      In  that  case  it  was  found  that  Colonel 
Terrott's  family  resided  on  the  premises,  which  was  not  at  all 
essential  for  his  public  duty ;  and  therefore  he  had  a  beneficial 
occupation.    In  the  present  case  it  is  found  that  Mr.  Temple  must 
reside  by  night  and  by  day.    It  therefore  comes  to  be  a  question  of 
fact,  whether  it  can  be  seen  that  he  has  a  beneficial  occupation  in 
excess  of  what  is  requisite.    In  other  respects  the  case  cannot  be 
distinguished  from  Reg.  v.  Shee  (2). 

(Lord  Campbell,  Ch.  J. :  Were  there  any  payments  by  pupils  in 
that  case?) 

There  were  not :  but  5,0001.  a  year  was  collected  for  admissions  to 
the  exhibition ;  and  there  is  no  distinction  in  principle  between  the 
two  modes  of  payments.  The  keeper  there  resided,  occupied  apart- 
ments, and  received  a  salary,  just  as  Mr.  Temple  does  here. 

(Lord  Campbell,  Ch.  J. :  The  rate  was  not  on  the  keeper,  but  on 
the  president.) 

No  argument  was  raised  on  that  in  the  case ;  nor  did  the  decision 
turn  on  it. 

(Erle,  J. :  I  was  counsel  in  that  case :  and,  #  according  to  my 
recollection,  there  was  an  arrangement  that  the  question  should  be, 
not  whether  Sir  A.  Shee  was  the  right  person  to  be  rated,  but 
whether  the  premises  were  rateable  (4).) 

Then,  as  to  the  supposed  excess  in  the  accommodation:  it  was 

merely  a  question  for  the  Committee  of  Council  on  Education 

to  say  what  accommodation  was  requisite.     The  governor  of  a 

gaol  is  not  rateable  though  his  family  reside  with  him:  *Reg.v.       [*ni] 

Shepherd  (5),  Justices  of  Bedfordshire  v.  St.  Paul,  Bedford  (6). 

Cur.  adv.  vult. 

(1)  10  Q.  B.  884.  (4)  See  4  a  B.  13,  note  (a). 

(2)  62  B.  B.  266  (4  Q.  B.  2).  (5)  55  B.  B.  241  (1  Q.  B.  170). 

(3)  7  B.  B.  602  (3  East,  506).  (6)  86  B.  B.  777  (7  Ex.  650). 
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Reg.        Lord  Campbell,  Gh.  J.  now  delivered  the  judgment  of  the  Court  : 

r. 

•Tkmplb.  In  this  case  we  are  called  upon  to  say  "Whether  the  premises 

are  liable  to  be  assessed  to  the  relief  of  the  poor?" 

It  was  hardly  contended,  on  the  part  of  the  appellant,  that,  if  this 
"normal  and  model  school  for  the  training  of  masters  of  schools 
for  pauper  and  criminal  children"  had  been  established  and 
conducted  by  a  society  of  public  spirited  individuals  from  their  own 
funds,  the  rate  would  not  have  been  lawful.  In  support  of  the  rate, 
the  decisions  of  this  Court  in  Reg.  v.  Stern/  (l)  and  Reg.  v.  Baptist 
Missionary  Society  (*)  (of  which  we  entirely  approve)  would  have 
been  decisive.  We  have  here  a  house  and  land  producing  profit, 
and  beneficially  occupied.  The  institution  is  not  of  such  a  charit- 
able nature  as  to  bring  it  within  the  class  of  cases  beginning  with 
Rex  v.  Waldo  (3) :  and,  although  the  purposes  may  be  of  a  public 
and  very  laudable  character,  this  consideration  alone  will  not 
exempt  corporeal  hereditaments  from  liability  to  be  assessed  to  the 
relief  of  the  poor,  even  where  the  furtherance  of  education  and 
religion  is  in  view ;  for  there  is  no  power,  as  yet,  conferred  on  an 
individual  to  compel  the  ratepayers  of  the  parish  in  which  he 
wishes  to  found  such  an  institution  to  contribute  to  it  against  their 

[•172]  inclination.  It  might  *have  been  well  if  the  dedication  of  real 
property  to  purely  charitable  purposes  had  not  exempted  it  from 
rateability,  and  if  the  trustees  of  the  charity  had  taken  it,  subject 
to  its  former  burdens,  instead  of  the  founder  being  munificent. at 
the  cost  of  others.  This  appears  to  have  been  considered  as  law  in 
the  time  of  Lord  Holt,  who  says :  "  Hospital  lands  are  chargeable 
to  the  poor  as  well  as  others ;  for  no  man,  by  appropriating  his 
lands  to  an  hospital,  can  discharge  or  exempt  them  from  taxes  to 
which  they  were  subject  before,  and  throw  a  greater  burthen  upon 
their  neighbours :"  Anonymous  (4)  case  in  Salkeld.  At  present  we 
think  it  must  be  taken  as  settled  that  a  house  or  land  applied  to 
purely  charitable  purposes,  in  the  common  acceptation  of  that  term, 
and  occupied  only  by  the  objects  of  the  charity,  or  in  furtherance 
of  the  charitable  purpose  without  profit  being  derived  from  it  to 
any  one,  is  exempted  from  rateability.  But,  if  land  and  houses 
produce  profit  which  is  not  entirely  so  applied,  the  occupiers  are 
rateable,  although  they  apply  it  to  purposes  beneficial  to  the  public, 
unless  the  benefit  is  enjoyed  by  all  who  contribute  to  the  poor's 
rate,  and  by  them  exclusively.     Neither  the  statute  of  48  Eliz.  c.  2, 

(1)  54  E.  R  546  (12  Ad.  &  El.  84).  (3)  Cald.  358. 

(2)  10  Q.  B.  884.  (4  2  Salk.  527. 
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nor  any  subsequent  statute  gives  any  exemption  from  rateability         Rkq. 
under  such  circumstances:   and  we  can  not  confer  upon  a  rate      temple. 
payer  the  power  of  increasing  the  contribution  of  his  fellow  rate- 
payers, and  multiplying  the  probable  number  of  paupers  to  be 
maintained  by  the  parish,  however  disinterested  and  laudable  his 
object  may  be  in  seeking  to  benefit  the  community. 

The  counsel  for  the  appellant  relied  entirely  on  the  *fact  that  [  *173  ] 
this  institution  is  established  by  the  Government  of  the  country ; 
contending  that  Reg.  v.  Shee  (l)  is  an  express  authority  to  prove 
that  on  this  ground  the  premises  in  question  are  entirely  exempted 
from  rateability.  There  may  be  some  difficulty  in  reconciling  this 
case  with  Rex  v.  Terrott  (2)  and  Reg.  v.  Ponsonby  (3),  when  we  con- 
sider the  statement  that,  from  the  use  of  the  Exhibition  Booms,  the 
Boyal  Academy  derived  a  revenue  of  5,000Z.  a  year,  part  of  which 
was  employed  in  allowances  to  travelling  students,  in  pensions  to 
members  of  the  Society  who  may  be  in  want,  and  their  widows,  in 
an  annual  dinner  to  the  members  of  the  Academy  and  to  persons 
in  elevated  situations  of  high  rank,  distinguished  talents,  or  known 
patrons  of  the  arts,  who  attend  as  guests  on  these  occasions  ;  and 
that,  after  payment  of  the  various  expenses  above  mentioned  out 
of  the  receipts  of  the  Society,  there  has  been  usually  a  surplus  of 
variable  amount,  sometimes  considerable,  at  other  times  small, 
which  is  applied  towards  the  increase  of  the  stock  belonging  to  the 
Society  invested  in  the  names  of  trustees  in  trust  for  the  general 
purposes  of  the  institution.  But,  assuming  this  case  to  be  well 
decided,  we  are  of  opinion  that  material  differences  are  to  be  found 
between  it  and  the  case  at  Bar.  There  considerable  stress  was  laid 
upon  the  apartments  rated  being  part  of  the  hereditary  domains  of 
the  Grown ;  and  it  was  said  by  Lord  Denman,  in  delivering  the 
judgment  of  the  Court  (4),  "that  the  appellants  may  well  be  con- 
sidered as  the  ministers  or  agents  of  the  Crown  for  furthering 
objects  for  which  property  of  the  Crown  is  employed."  Great 
weight  likewise  appears  to  have  been  given  to  the  'manner  in  [  »i74  ] 
which  King  George  III.  founded  the  Boyal  Academy,  and  the 
honourable  obligation  supposed  to  be  cast  upon  the  Crown  to  make 
up  any  deficiency  that  might  arise  in  its  funds.  "At  the  com- 
mencement of  the  Society,"  says  Lord  Denman (4),  "the  King 
supplied  the  deficiency  in  their  funds  out  of  the  privy  purse :  and 
even  now,  if  the  profits  from  the  annual  exhibition  should  fail, 

(1)  62  B.  B.  266  (4  Q.  B.  2).         (3)  61  E.  B.  128  (3  Q.  B.  14). 

(2)  7  B.  B.  502  (3  East,  506).         (4)  62  E.  E.  275  (4  Q.  B.  17). 
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Rbg.  and  the  sums  which  the  providence  of  the  Society  has  invested  in 
TkmI'le.  the  funds  be  expended,  the  Society  must  probably  fall,  unless 
sustained  by  the  bounty  of  the  Crown."  None  of  these  facts  or 
observations  are  applicable  to  the  "normal  and  model  school'' 
established  in  the  parish  of  Twickenham  on  premises  purchased 
by  Mr.  Kaye  Shuttleworth  "on  the  behalf  of  the  Lords  of  her 
Majesty's  Council  on  Education,  and  for  the  purposes  of  public 
education  "  (the  expense  being  defrayed  by  a  vote  of  the  House  of 
Commons),  "upon  trust  to  permit  and  suffer  the  said  several 
premises  and  hereditaments,  and  the  profits  thereof,  to  be  applied 
to  such  uses  and  purposes  as  the  Lords  of  the  Committee  of  Council 
on  Education,  or  one  of  her  Majesty's  principal  Secretaries  of 
State  in  their  default,  shall  from  time  to  time  direct  and  appoint." 
Other  and  still  more  important  differences  present  themselves  as 
we  proceed.  The  pasturage  of  a  portion  of  the  land  is  let,  and  the 
proceeds  carried  towards  the  expenses  of  the  establishment.  If 
the  whole  property  purchased  had  been  let,  there  can  be  no  doubt 
that  the  whole  would  have  been  rateable,  although  the  rent  might 
all  be  applied  to  the  purposes  of  the  institution.  A  sum  of  80Z.  per 
annum  is  to  be  paid  by  the  students ;  and  candidates  are  not  to  be 
[  *i75  ]  admitted  unless  they  can  show  reasonable  grounds  *for  believing 
that  they  will  be  able  to  meet  the  payments  as  they  become  due. 
A  similar  payment  in  Reg.  v.  Sterry{\\  of  12Z.  per  annum  by  or  on 
behalf  of  each  scholar,  was  considered  sufficient  to  distinguish  that 
case  from  those  cases  of  occupation  for  charitable  purposes  which 
have  been  considered  not  rateable  as  not  beneficial.  "  This  sum," 
says  Lord  Dbnman,  "  it  is  true,  is  not  adequate  to  the  expense,  and, 
in  a  popular  sense,  does  not  make  the  occupation  of  the  premises 
beneficial,  i.e.  gainful :  but  still  it  is  a  revenue  which  the  building 
produces ;  and  actual  gain  on  a  balance  of  profit  and  loss  is  not 
needful;  it  is  enough  if  a  revenue  be  produced."  Further,  there  is 
a  school  on  the  premises  for  elementary  instruction,  attended  by 
children,  who  are  required  to  pay  to  the  appellant  a  weekly  sum  for 
their  education,  and  who  are  allowed  to  purchase  books  from  him* 
We  do  not  consider  it  necessary  to  advert  particularly  to  the 
portion  of  the  house  occupied  by  the  appellant  and  his  family,  as 
we  have  come  to  the  conclusion  that  the  premises  generally  are 
liable  to  be  assessed  to  the  relief  of  the  poor.  We  can  discover,  for 
this  purpose,  no  substantial  difference  between  the  "  normal  and 
model   school "  and   any  other  educational  establishment  where 

(1)  54  B.  E.  546  (12  Ad.  &  El.  84,  93). 
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cheap  education  is  offered  from  the  bounty  of  a  founder.     The        Reg. 
funds  which  mainly  contribute  to  the  support  of  the  establishment      temple. 
are  supplied  out  of  the  public  revenue ;  but  this  fact  seems  to  us  to 
afford  no  reason  for  our  putting  a  construction  upon  the  statute  of 
Elizabeth,  contrary  to  its  natural  meaning,  prejudicial  to  the  rate- 
payers in   the  parish,  and  unauthorized   by  any  prior  decision. 
Poor's  rate  continuing  to  be  paid  in  respect  *of  these  premises  as       [  *176  J 
hitherto,  no  serious  obstacle  can  be  presented  to  the  successful 
progress  of  this  laudable  institution;   and  any  deficiency  in  its 
funds  from  this  payment  will  no  doubt  be  made  good,  Parliament 
showing  itself  just  as  well  as  generous. 
For  these  reasons  we  give 


Judgment  for  the  respondents. 


REG.  v.  HILLS.  isss. 

(2  EL  &  Bl.  176-182 ;  S.  C.  22  L.  J.  Q.  B.  322  ;  17  Jur.  714.)  May1' 

[Becognizance— Bankruptcy ;  see  now  Bankruptcy  Act,  1883  (46  &  47  Vict 
c.  52),  s.  30  (1)  and  (4).]         *  ^ 

REG.     v.     The     GOVERNOR,    DEPUTY-GOVERNOR,        issa. 
ASSISTANTS  and  GUARDIANS  of   the  POOR  in       ^' 
the  Town  of  KINGSTON-UPON-HULL. 

(2  EI.  &  BL  182—188;  S.  0.  22  L.  J.  Q.  B.  324  ;  17  Jur.  914.) 

The  town  clerk  is  not  entitled  to  charge  the  overseen  of  parishes  for  the 
duties  which  he  performs  in  respect  of  the  registration  of  Parliamentary 
voters  of  a  borough,  under  stat.  6  &  7  Yict.  c.  18.  By  sect.  55  the  parish 
officers  are  to  repay  to  him  his  "  expenses  incurred  " ;  but  these  words 
apply  only  to  such  moneys  as  he  has  properly  expended,  not  to  remunera- 
tion for  his  labour. 

[See  now  Representation  of  the  People  Act,  1867  (30  &  31  Yict.  c.  102),  s.  31, 
Registration  Act,  1885  (48  &  49  Viot.  c.  15),  s.  8.— A.  C] 


REG.   v.   HARDEN.  1853« 

May  9. 
(2  El.  &  Bl.  188—192.)  

The  amount  paid  for  carrying  into  force  an  order  of  two  justices  to  abate         L  188  J 
a  nuisance,  under  stat.  11  &  12  Yict  c.  123  (1),  may,  under  the  provisions  of 
sect.  3,  be  recovered  in  the  county  court  from  the  owner  of  the  premises  where 
the  nuisance  existed,  though  title  to  land  comes  in  question.  Semite :  that  title 
comes  in  question  if  the  party  sued,  as  owner  of  land,  denies  that  he  is  owner. 

Pashlet,    in  last  Hilary  Term,  obtained  a  rule  nisi  for  a 

mandamus  directed  to  the  Judge  of  the  County  Court  of  Cheshire 

(1)  Repealed  by  29  &  30  Yict.  c.  90,  s.  104,  Public  Health  (London)  Act, 
s.  69,  and  Sch.  n.  See  now  Public  1891  (51  &  55  Vict.  c.  76),  s.  11  (2).— 
Health  Act,  1875  (38  &  39  Yict.  c  55),      A.  C 
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Reg.  holden  at  North wich,  commanding  him  to  order  payment  at  such 
Harden,  time,  and  by  such  instalments,  as  he  should  think  fit,  of  the  sum  of 
[  *189  ]  181.  158.,  for  which  judgment  had  been  given  in  the  *said  county 
court  in  a  plaint  between  the  guardians  of  the  poor  of  the 
Northwich  Union,  plaintiffs,  and  Charles  Aiken  Holland,  defendant. 
From  the  affidavits  on  both  sides,  it  appeared  that  the  plaint 
was  by  the  guardians  of  the  poor  of  the  Northwich  Union,  to 
recover  the  amount  paid  for  carrying  into  force  an  order  of  two 
justices  to  abate  a  nuisance  in  a  ditch,  under  the  Nuisances  Removal 
and  Diseases  Prevention  Act,  1848,  11  &  12  Vict.  c.  128.  This  sum 
they  claimed  from  Mr.  Holland  as  owner  of  the  ditch :  and  the 
defence  was  that  he  was  not  owner  of  the  ditch.  The  defendant  in 
the  plaint  applied  to  Grompton,  J.,  at  chambers,  on  the  9th  October, 
for  a  prohibition,  on  the  ground  that  title  came  in  question, 
and,  consequently,  that  the  county  court  had  no  jurisdiction. 
Grompton,  J.,  without  expressing  any  opinion,  dismissed  the 
summons,  on  the  parties  consenting  to  stay  proceedings  in  the 
county  court  till  November  17th,  so  that  the  defendant  might  have 
an  opportunity  to  apply  to  the  Court  in  the  Term  if  he  pleased. 
No  application  was  made.  The  plaint  came  on  to  be  tried  ;  when 
the  Judge  of  the  county  court  expressed  his  own  opinion  to  be 
that  title  did  come  in  question,  and  that  he  had  no  jurisdiction, 
but,  apparently  under  a  mistaken  impression  that  Grompton,  J. 
had  decided  the  point,  left  the  case  to  the  jury,  who  found  for  the 
plaintiffs.  He  afterwards  declined  to  make  any  order  for  payment, 
on  the  ground  that  he  thought  himself  without  jurisdiction. 

Willes  and  Holland  now  showed  cause  : 

Title  to  land  is  in  question  here  ;  for  the  defendant  was  charged 
[  *190  ]  as  owner  of  the  ditch,  and  his  defence  was  that  he  was  not  *owner. 
Stat.  9  &  10  Vict.  c.  95,  s.  58  (1),  excludes  cases  in  which  title  to  land 
is  in  question  from  the  jurisdiction  of  the  county  court.  It  is 
immaterial  whether  the  plaintiff  sets  up  title  in  the  defendant  to 
charge  him  ratione  tenura  and  the  defendant  denies  it,  or  whether 
the  defendant  sets  up  title  in  himself  and  the  plaintiff  denies  it.  The 
latter  is  the  more  common  case ;  but  title  is  equally  in  question 
whether  it  is  claimed  as  a  benefit  or  disclaimed  as  a  burthen. 

Pa8hley,  contra  : 
If  this  were  an  action  at  common  law,  probably  the  county  court 
(1)  See  now  County  Courts  igct,»1888  (51  &  52  Vict.  c.  43),  a.  56.— A.  C. 
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would  have  no  jurisdiction  ;  for  the  title  to  the  ditch  does  seem  to  Reg. 
come  in  question.  But  it  is  an  action  given  by  stat.  11  &  12  Vict,  harden. 
c.  123,  s.  3,  which  enacts  that  "  all  costs  and  expenses  reasonably 
incurred  in  obtaining  such  order,  or  in  carrying  the  same  into 
effect,  shall  be  deemed  to  be  money  paid  for  the  use  and  at  the 
request  of  the  owner  or  occupier  of  the  premises  in  respect  whereof 
such  costs  and  expenses  shall  have  been  incurred,  and  may  be 
recovered  as  such  by  the  said  Town  Councils,  Trustees,  Com- 
missioners, Guardians,  Officers  of  Health,  or  other  body,  or  by  the 
said  Procurators  Fiscal,  Deans  of  Guild,  Commissioners  of  Police, 
or  Trustees  and  Inspectors  of  the  Poor  respectively,  in  any  county 
court,  Civil  Bill  Court,  or  (in  Scotland)  before  the  Sheriff  or 
Magistrates  or  Justices  of  the  Peace :  "  or  at  the  option  of  the 
plaintiffs  they  may  go  before  two  justices.  So  the  Act  creates  a 
new  right,  and  expressly  limits  the  remedy  in  England  to  actions 
in  the  county  court,  or  to  a  proceeding  before  two  justices.  No 
action  could  lie  in  any  other  Court ;  and  the  Legislature,  knowing 
that  the  amount  might  be  more  than  201.,  and  that  *  title  might  [  "191] 
come  in  question,  nevertheless  gave  the  jurisdiction  to  the  county 
court. 

Lord  Campbell,  Ch.  J. : 

If  this  case  had  depended  upon  the  construction  of  stat.  9  &  10 
Vict,  c.95,  s.  58  (l),  I  should  have  been  of  opinion  that  the  Judge  had 
no  jurisdiction,  for  that  the  title  to  the  land  might,  and  in  this  case 
did,  bond  fide  come  in  question.  But  stat.  11  &  12  Vict.  c.  123, 
s.  3  (2),  expressly  gives  the  remedy  in  the  county  court ;  and,  unless 
that  Court  has  jurisdiction,  there  is  no  remedy  by  action  at  all ;  for 
the  guardians  of  the  poor  have  no  capacity  to  sue  but  what  is 
given  to  them  by  the  statute.  It  is  a  new  right  given  by  statute, 
with  a  specific  remedy,  which  may  and  must  be  pursued. 

Wightman,  J. : 

This  case  does  not  depend  upon  the  construction  of  stat.  9  &  10 
Vict.  c.  95,  s.  58  (l),  but  on  that  of  stat.  11  &  12  Vict.  c.  123,  s.  3  (2), 
which  gives  a  special  jurisdiction  to  the  county  court  or  to  two 
justices.  It  would  be  strange  if  the  Legislature  entrusted  questions 
of  this  sort,  whether  they  involved  title  or  not,  to  two  justices,  and 
excluded  the  county  court  when  title  came  in  question. 

(1)  See    now    County  Courts  Act,  (2)  See  ante,  p.  495,  note  (1). 

1888  (51  &  52  Vict  c.  43),  a.  56.— A.  C. 
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Reg.         Erle,  J. : 
r. 

Harden.  I  also  think  that  the  Judge  has  jurisdiction  given  him,  under 

sect.  3,  to  try  whether  these  costs  are  due  from  the  defendant  as 
owner,  and  therefore  has  jurisdiction  to  try  whether  he  is  owner. 
It  will  open  a  wide  enquiry,  and  may  raise  a  very  complicated 
question  of  title ;  but  express  power  is  given  to  the  Judge  of  the 
county  court  to  try  that  question. 

[  192  ]        Crompton,  J. : 

I  also  think  that  jurisdiction  is  expressly  given.  There  are  two 
modes  given  to  recover  those  costs,  in  the  county  court  or  before 
two  justices.  Those  express  remedies  exclude  all  others.  The 
justices  can  try  it  though  title  comes  in  question  :  and  it  would  be 
strange  if  we  were  to  say  that  the  jurisdiction  was  taken  from  the 
Judge  of  the  county  court,  but  left  to  the  justices. 

Rule  absolute. 


1852.  EX    PARTE    PHILLIPS. 

June  18. 
(2  EL  &  BL  192—195.) 

[Obsolete  bankruptcy.] 


1863-  EEG.  v.  DOWLING. 

May  9. 

—  (In  re  White.) 

(2  El.  &  Bl.  196—205 ;  S.  C.  22  L.  J.  Q.  B.  295 ;  17  Jur.  805.) 
[Obsolete  bankruptcy  practice.] 


1852.  OECHAED   v.  MOXSY. 

J!!l!9'  (2  El.  &  BL  206—209.) 

[Obsolete  practice.     See  note  (2)  next  page.] 


™2'  CEAKE  v.   POWELL. 

Feb.  10. 

(2  EL  &  BL  210—213  ;  S.  0.  21  L.  J.  Q.  B.  183.) 


[210] 


Where  a  plaintiff,  in  an  action  in  the  Superior  Courts,  recovers  damages 
not  exceeding  those  named  in  stat.  13  &  14  Yict.  c.  61,  s.  11,  but  shows, 
to  the  satisfaction  of  the  Court  or  of  a  Judge  at  chambers,  that  the  action 
was  brought  for  a  cause  in  which  concurrent  jurisdiction  is  given  to 
the  Superior  Courts  and  county  courts  under  stat.  9  &  10  Yict.  c.  95, 
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8.  128  (1),  or  for  which  no  plaint  could  have  been  entered  in  a  county  court,  Ckake 
or  which  has  been  removed  from  a  county  court  by  certuirari,  he  is  entitled,  *. 

under  stat.  13  &  14  Vict.  c.  61,  s.   13(1),  to  his  costs  ex  debito  justitice ;  and  Powell. 
the  Court  or  Judge  has  no  discretion  as  to  granting  or  refusing  them. 

In  this  case,  in  Hilary  Term,  1852,  previously  to  the  argument 
and  decision  reported  in  the  preceding  case (2),  Griffits  had  obtained  a 
rule,  calling  on  the  defendant  to  show  cause  why  it  should  not  be 
referred  to  one  of  the  Masters  of  this  Court  to  tax  the  plaintiff's  costs 
herein,  and  why  the  defendant  should  not  pay  the  costs  when  taxed. 

It  appeared,  from  the  affidavits  in  support  of  the  rule,  that  this 
was  an  action  of  debt,  tried  before  the  Secondaries  of  the  Sheriffs 
of  London,  on  17th  December,  1851,  when  a  verdict  was  found  for 
the  plaintiff  for  41.  12s.  6d.  The  action  was  commenced  by  writ 
of  summons  issued  out  of  this  Court  on  25th  September,  1851.  At 
the  time  of  such  commencement,  defendant  dwelt  and  carried  on 
his  business  at  Bomsey,  in  Hampshire ;  and  plaintiff  then  dwelt 
and  carried  on  his  business  at  the  York  Road,  Lambeth,  Surrey 
which  was  more  than  twenty,  namely  seventy,  miles  distant  from 
defendant's  said  dwelling.  The  action  was  not  relating  to,  or 
concerning  or  in  respect  of,  any  claim  to  any  goods  and  chattels 
taken  in  execution  of  the  process  of  any  other  Court,  or  the  pro- 
ceeds or  value  thereof ;  nor  was  any  such  question  in  dispute  in 
the  cause.  On  17th  December,  1851,  the  plaintiff  took  out  a 
summons  requiring  defendant  to  show  cause  why  plaintiff  should 
not  recover  his  costs.  This  *was  attended,  on  18th  December,  [*2ii] 
before  Coleridge,  J.,  who  referred  the  case  to  the  full  Court.  The 
only  question  raised  before  the  learned  Judge  was  whether  he  had  a 
discretion  as  to  the  exercise  of  his  power  to  order  costs. 

After  the  decision  of  the  preceding  case,  in  the  same  Term  (3) , 

Lush  showed  cause ;  and  Griffits  was  heard  in  support  of  the 
rule.     The  judgment  makes  it  unnecessary  to  report  the  arguments. 

Cur.  adv.  vvlt. 

(1)  The    procedure    referred    to   is  5  App.  Cas.  214,  231,  49  L.  J.  Q.  B. 

ohsolete.     9  &  10  Vict.  c.  95,  and  13  577.— A.  C. 

&  14  Vict.  c.  61,  were  repealed  by  the  (2)  Orchard  v.  Moxsy,  2  El.  &  BL 

County  Courts  Act,    1888  (51   &  52  206,  where  the  same  point  of  practice' 

Vict.  c.  43,  8.  188,  and  Sch.),  which  was  raised,  but  not  decided,  the  Court 

contains  no  provisions  similar  to  those  being  of  opinion  that  the  application 

of  9  &  10  Vict.  c.  95,  s.  128,  or  13  &  was  too  late. 

14  Vict.  c.  61,s.  13.    This  case  was,  (3)  January  31st,  1852.   Before  Lord 

however,  cited,  as  an  example  of  the  Campbell,  Ch.  JM  Patteson,  Coleridge 

effect  of  permissive  words  in  a  statute,  and  Wightman,  J  J. 
in  Julius  v.  Bishop  of  Oxford  ^1880) 

82—2 
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Crake       Lord  Campbell,  Gh.  J.  now  delivered  the  judgment  of  the  Court  : 

t. 
Powell.  In  this  case  we  are,  for  the  first  time,  to  give  our  opinion  whether, 

under  sect.  13  of  stat.  13  &  14  Vict.  c.  61,  it  is  discretionary  in  a 

Court,  or  Judge  at  chambers,  to  direct  that  the  plaintiff  shall  recover 

his  costs,  where  it  is  made  to  appear,  to  the  satisfaction  of  the  Court 

or  Judge,  that  the  action  was  brought  for  a  cause  in  which  concurrent 

jurisdiction  is  given  to  the  Superior  Courts  and  the  county  courts, 

or  for  which  no  plaint  could  have  entered  in  any  county  court,  or 

that  the  said  cause  was  removed  from  a  county  court  by  certiorari. 

We  have  the  advantage  and  the  embarrassment  of  finding  that 
this  question  has  already  been  decided  by  the  Court  of  Exchequer  (l) 
and  the  Court  of  Common  Pleas  (2),  and  decided  different  ways. 
[  *212  ]  Having,  in  the  *discharge  of  our  duty,  considered  very  attentively 
the  words  of  the  statute  and  the  reasons  given  by  the  learned 
Judges  of  the  two  Courts,  we  agree  with  those  of  the  Common 
Pleas,  which  exhaust  the  subject,  and  which  therefore  we  need  not 
repeat.  We  will  only  observe  that,  in  looking  to  discover  in  what 
sense  the  word  "  may "  is  here  used  by  the  Legislature,  we  are 
chiefly  struck  by  the  consideration  that  sect.  11  of  stat.  13  &  14  Vict, 
c.  61,  taking  away  the  right  to  costs  which  before  existed,  excepts 
from  its  operation  the  cases  thereinafter  provided,  and  therefore 
seems  expressly  to  declare  that  in  the  three  cases  provided  for  by 
sect.  13  the  plaintiff  shall  still  be  entitled  to  costs :  all  that  remains 
is  to  point  out  how  he  shall  recover  them ;  and  that  is  by  a  rule  or 
order  for  that  purpose.  If  the  plaintiff  be  entitled  to  costs,  and  the 
Court  or  Judge  is  empowered  to  make  a  rule  or  order  for  that  purpose, 
ex  debito  jmtitice  he  may  call  upon  the  Court  or  Judge  to  do  so. 

Mr.  Lush  raised  a  new  argument,  from  its  being  left  discretionary, 
by  sect.  12,  in  the  Judge  at  the  trial  to  certify  that  it  appeared  to 
him  that  the  cause  of  action  was  one  for  which  a  plaint  could  not 
have  been  entered  in  the  county  court.  But,  however  strange  it 
may  seem  that  this  case  should  be  introduced  into  sect.  12,  as  well  as 
sect.  13,  it  could  hardly  have  been  the  intention  of  the  Legislature 
to  expose  the  plaintiff  to  the  peril  of  ultimately  losing  his  costs  by 
language  so  little  adapted  to  express  such  an  intention,  where  he  had 
no  choice  to  sue  in  the  county  court,  and  was  driven  to  seek  his  remedy 
in  one  of  the  Superior  Courts  as  before  the  County  Court  Acts  passed. 

In  this  case,  it  being  proved  to  our  satisfaction  that  the  action  was 
[  *213  ]       brought  for  a  cause  in  which  concurrent  *jurisdiction  is  given,  by 

(1)  Jones  v.  Harrison,  6  Ex.  328 ;  (2)  Macdougall  v.  Paterson,  87  B.  E, 

Palmer  v.  Richards,  (i  Ex.  335.  769  (11  C.  B.  755), 
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reason  of  the  parties  residing  at  the  distance  from  each  other  of 

seventy  miles,  we  are  of  opinion  that  we  are  bound  to  direct  that 

the  plaintiff  shall  recover  his  costs.     The  rule  for  that  purpose  will 

therefore  be  absolute. 

Rule  absolute  (l). 


Crake 
v. 

POWBLL. 


MOKKIS  v.  BOSWORTH. 

(2  El.  &  BL  213—215;  S.  C.  22  L.  J.  Q.  B.  276;  17  Jur.  438.) 
[Obsolete  practice.] 


1853. 
May  9. 


LTJMLEY  v.  GYE(£). 

(2  El.  &  BL  216—270 ;  S.  C.  22  L.  J.  Q.  B.  463  ;  17  Jur.  827.) 

1st  and  2nd  counts  of  declaration,  by  lessee  of  a  theatre :  for  maliciously 
procuring  W.  (who  had  agreed  with  plaintiff  to  perform  and  sing  at  his 
theatre  and  no  where  else  for  a  certain  term)  to  break  her  contract  and  not 
to  perform  or  sing  at  plaintiff's  theatre,  and  to  continue  away  during  the 
term  for  which  W.  was  engaged.  3rd  count,  averring  that  W.  had  engaged 
with  plaintiff  to  be,  and  had  become  and  was,  plaintiff's  dramatic  artiste 
for  a  certain  term,  and  complaining  that  plaintiff  maliciously  procured  her 
to  depart  out  of  her  said  employment  during  the  term.    On  demurrer  : 

Held,  by  Wightmax,  Erle  and  Crompton,  JJ.,  that  the  counts  were 
all  good,  and  that  an  action  lies  for  maliciously  procuring  a  breach  of 
contract  to  give  exclusive  personal  services  for  a  time  certain,  equally 
whether  the  employment  has  commenced  or  is  only  in  fieri,  provided  the 
procurement  be  during  the  subsistence  of  the  contract,  and  produces 
damage  :  and  that,  to  sustain  such  an  action,  it  is  not  necessary  that  the 
employer  and  employed  should  stand  in  the  strict  relation  of  master  and 
servant.  Semble,  by  the  same  Judges,  that  the  action  would  lie  for  the 
malicious  procurement  of  the  breach  of  any  contract,  though  not  for 
personal  services,  if  by  the  procurement  damage  was  intended  to  result  and 
did  result  to  the  plaintiff. 

Coleridge,  J.  disseidienie,  and  holding  thut  the  action  for  procuring  a 
third  person  to  depart  from  his  engagement  is  founded  on  the  Statute 
of  Labourers  (3),  and  is  strictly  confined  to  cases  where  the  employer  and 


(1)  See  now  stat.  Id  &  16  Vict.  c.  54, 
s.  4,  [which  repealed  and  re-enacted 
s.  13  of  13  &  14  Vict.  c.  61,  substitut- 
ing the  word  "  shall "  for  the  word 
"may."  This  Act  was  repealed  by 
the  County  Courts  Act,  1888  (51  &  52 
Vict.  s.  13,  and  Sch.).— A.  C.]. 

(2)  Appr.  Cattle  v.  Stockton  Water- 
works (1875)  L.  R.  10  Q.  B.  453,  457, 
44  L.  J.  Q.  B.  139;  Bowen  v.  Hall 
(1881)  6  Q.  B.  D.  333,  339,  50  L.  J. 
Q.  B.  305  ;  Quinn  v.  Leathern  [1901] 
A.  C.  495,  534,  70  L.  J.  P.  C.  76 ; 
dist.  Mogul  Steamship  Co.  v.  McGregor 
(1889)  23  Q.  B.  D.  598,  608,  58  L.  J. 


a  B.  465  (affd.  [1892]  A.  0.  25,  61 
L.  J.  Q.  B.  295) ;  Allen  v.  Flood  [1898] 
A.  C.  1,  106,  121,  153,  67  L.  J.  a  B. 
119;  Read  v.  Friendly  Society  of 
Operative  Stonemasons  [1902]  2  K.  B. 
732,  737,  738,  71  L.  J.  K.  B.  991,  87 
L.  T.  493,  C.  A.;  cited,  Glamorgan 
Coal  Co.  v.  South  Wales  Miners*  Federa- 
tion [1903]  2KB.  545,  576,  72  L.  J. 
a  B.  893,  [1905]  A.  C.  239,  253,  74 
L.  J.  K.  B.  525,  92  L.  T.  710.— A.  C. 

(3)  25  Edw.  III.  st.  1,  repealed  by 
S.  L.  B.  1863,  and  S.  L.  R.  Act 
(Ireland)  1872. 


1863. 

Feb.  4,  6. 

June  3,  6. 

[216] 
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Lumley  employed  stand  in  such  relation  of  master  and  servant  as  was  within  that 

r.  statute ;  and  that,  in  all  other  cases,  the  remedy  for  a  breach  of  contract  is 

^YK*  only  on  the  contract,  and  against  those  privy  to  it.     And  that,  as  a  dramatic 

performer  is  not  a  servant,  therefore  the  counts  were  all  bad. 

The  defendant  had,  under  stat.  15  &  16  Vict.  c.  76,  s.  80,  obtained  leave 
to  plead  and  demur  also.  On  an  application  to  postpone  the  trial  of  the 
issues  in  fact  till  the  issue  in  law  had  been  finally  disposed  of  in  a  court  of 
error: 

Held,  that  the  Court  had  no  power  to  make  such  an  order ;  inasmuch  as 
the  judgment  on  the  demurrer  had  disposed  of  the  issue  in  law,  finally  as 
far  as  regarded  this  Court. 

The  1st  count  of  the  declaration  stated  that  plaintiff  was  lessee 
[  *2i7  ]  and  manager  of  the  Queen's  Theatre,  for  ^performing  operas  for 
gain  to  him  ;  and  that  he  had  contracted  and  agreed  with  Johanna 
Wagner  to  perform  in  the  theatre  for  a  certain  time,  with  a  condi- 
tion, amongst  others,  that  she  should  not  sing  nor  use  her  talents 
elsewhere  during  the  term  without  plaintiff's  consent  in  writing : 
Yet  defendant,  knowing  the  premises,  and  maliciously  intending  to 
injure  plaintiff  as  lessee  and  manager  of  the  theatre,  whilst  the 
agreement  with  Wagner  was  in  force,  and  before  the  expiration  of 
the  term,  enticed  and  procured  Wagner  to  refuse  to  perform :  by 
means  of  which  enticement  and  procurement  of  defendant,  Wagner 
wrongfully  refused  to  perform,  and  did  not  perform  during  the  terra. 
Count  2,  for  enticing  and  procuring  Johanna  Wagner  to  continue 
to  refuse  to  perform  during  the  term,  after  the  order  of  Vice- 
Chancellor  Parker,  affirmed  by  Lord  St.  Leonards  (1),  restraining 
her  from  performing  at  a  theatre  of  defendants. 

Count  3.  That  Johanna  Wagner  had  been  and  was  hired  by 
plaintiff  to  sing  and  perform  at  his  theatre  for  a  certain  time,  as 
the  dramatic  artiste  of  plaintiff,  for  reward  to  her,  and  had  become 
and  was  such  dramatic  artiste  of  plaintiff  at  his  theatre :  Yet  defen- 
dant, well  knowing  &c,  maliciously  enticed  and  procured  her,  then 
being  such  dramatic  artiste,  to  depart  from  the  said  employment. 
In  each  count  special  damage  was  alleged. 
[  218  ]  Demurrer.     Joinder. 

The  demurrer  was  argued  in   the  sittings  after  Hilary  Term 
last  (2). 

Willes,  for  the  defendant : 

The  counts  disclose  a  breach  of  contract  on  the  part  of  Wagner, 
for  which  the  plaintiff's  remedy  is  by  an  action  on  the  contract 

(1)  See  Lumley  v.  Wagner,  91  R.  R.      Coleridge,     Wightman,      Erie      and 
193  (1  D.  M.  &  G.  604).  Crompton,  JJ. 

(2)  February  4  and  5,   1853;  before 
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against  her.  The  relation  of  master  and  servant  is  peculiar  ;  and,  lumlet 
though  it  originates  in  a  contract  between  the  employer  and  the  gye. 
employed,  it  gives  rise  to  rights  and  liabilities,  on  the  part  of  the 
master,  different  from  those  which  would  result  from  any  other 
contract.  Thus  the  master  is  liable  for  the  negligence  of  his 
servant,  whilst  an  ordinary  contractor  is  not  liable  for  that  of  the 
person  with  whom  he  contracts.  And  a  master  may  lawfully 
defend  his  servant  when  a  contractor  may  not  defend  his  contractee. 
And  so  a  master  may  bring  an  action  for  enticing  away  his  servant. 
But  these  are  anomalies,  having  their  origin  in  times  when  slavery 
existed :  they  are  intelligible  on  the  supposition  that  the  servant 
is  the  property  of  his  master :  and,  though  they  have  been  con- 
tinued long  after  all  but  free  service  has  ceased,  they  are  still  con- 
fined to  cases  where  the  relation  of  master  and  servant,  in  the  strict 
sense,  exists.  In  the  present  case  Wagner  is  a  dramatic  artiste,  not 
a  servant  in  any  sense.  (It  is  unnecessary  to  report  the  argument 
for  the  defendant  further  in  detail,  as  the  points  made  in  it,  and 
the  authorities  relied  upon,  are  fully  stated  in  the  judgments  of 
Crompton,  J.  and  Wightman,  J.) 

Cowling,  contra  : 
The  general  principle  is  laid  down  *in  Comyns's  Digest,  [*2i9] 
Action  upon  the  Case  (A).  "  In  all  cases,  where  a  man  has  a 
temporal  loss,  or  damage  by  the  wrong  of  another,  he  may  have  an 
action  upon  the  case,  to  be  repaired  in  damages."  In  Comyns's 
Digest,  Action  upon  the  Case  for  Misfeasance  (A  6),  an  instance  is 
given:  "If  he  threaten  the  tenants  of  another,  whereby  they 
depart  from  their  tenures,"  citing  1  Rol.  Abr.  108,  Action  sur 
Case  (N)  pi.  21.  An  action  lies  for  procuring  plaintiff's  wife  to 
remain  absent;  Winsmore  v.  Greeribank (l).  An  action  lay  for 
ravishment  of  ward :  and,  if  "  a  man  procureth  a  ward  to  go  from 
his  guardian,  this  is  a  ravishment  in  law : "  2  Inst.  440.  Now,  as 
neither  the  tenants,  the  wife  nor  the  ward  are  servants,  it  cannot 
be  said  that  the  action  for  procurement  is  an  anomaly  confined 
to  the  case  of  master  and  servant.  "  Every  master  has  by  his 
contract  purchased  for  a  valuable  consideration  the  services 
of  his  domestics  for  a  limited  time :  the  inveigling  or  hiring  his 
servant,  which  induces  a  breach  of  this  contract,  is  therefore  an 
injury  to  the  master ;  and  for  that  injury  the  law  has  given  a 
remedy  by  a  special  action  on  the  case :  and  he  may  also  have  an 

(1)  Willee,  577. 
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Lumley  action  against  the  servant  for  the  non-performance  of  his  agree- 
Gye.  ment :  "  8  Bl.  Com.  142.  Blackstone  thus  treats  the  action  by  a 
master  as  an  example  of  general  rule  that  "  inducing  a  breach  of 
contract"  is  an  injury  for  which  an  action  lies.  And  surely 
any  one,  not  a  lawyer,  would  agree  that  the  malicious  and  inten- 
tional procurement  of  a  breach  of  contract  was  a  wrong,  and  that 
the  breach  of  contract  intended  to  be  procured  was  the  direct 
consequence  of  that  wrongful  procurement.     Greeny.  Button (l)  is 

[  *220  ]  apparently  an  authority  for  that  larger  proposition ;  and  *so  is 
Sheperd  v.  Wakeman  (2).  It  is  not  accurate  to  say  that  the  remedy 
for  breach  of  contract  is  confined  to  those  privy  to  the  contract : 
Levy  v.  Langridge{z).  In  that  case  the  son  recovered  though  the 
warranty  was  to  the  father.  It  is  true  that  the  damage  to  the 
plaintiff  must  be  the  natural  and  immediate  consequence  of  the 
wrong  of  the  defendant,  and  that  it  is  not  often  that  the  unjusti- 
fiable act  of  an  independent  party  is  the  natural  consequence  of 
that  wrong;  but,  when,  as  on  this  demurrer  must  be  taken  to  be 
the  fact,  the  defendant  uses  the  contracting  party  as  his  tool  to 
break  the  contract  to  the  damage  of  the  plaintiff,  why  should  he 
not  be  answerable  for  the  damage  he  thus  intentionally  produces? 
The  procurement  may  in  some  cases  be  privileged,  just  as  a  libel 
or  slander  may  be :  but  here  it  is  malicious.  It  is,  however,  unne- 
cessary to  go  so  far  in  this  case,  as  the  contract  is  for  exclusive 
personal  services,  and  the  authorities  are  clear  that  in  such  cases 
the  action  lies.  (The  arguments  for  the  plaintiff  on  this  part  of  the 
case,  and  the  authorities  cited,  are  so  fully  stated  in  the  judgments 
that  it  is  unnecessary  to  repeat  them  here.) 

Willes,  in  reply : 

The  averment  of  malice  can  make  no  difference.  If  the  action 
does  not  lie  without  malice,  it  does  not  lie  with  it ;  and  malice  is 
never  averred  in  actions  for  seducing  servants.  The  passage  cited 
from  Corny  ns's  Digest,  Action  upon  the  Case  (A),  doeB  not  throw 
much  light  on  the  matter.  It  is  not  disputed  that  damage 
[  *22i  ]  resulting  from  a  wrong  gives  a  cause  of  *  action ;  but  the  defen- 
dant's point  is  that  the  act  complained  of  is  not  a  wrong  within  the 
technical  meaning  of  the  word  :  and  this  is  an  instance  of  the  rule, 
ex  damno  sine  injuria   non  mitur  actio.     The   instances   cited,  as 

(1)  41  R.R.  818  (2  Cr.  M.  &  R.  707).      affirming  the  judgment  of  the  Ex- 

(2)  1  Sid.  79.  chequer  in  Langridge  v.  Levy,  46  R.  R. 

(3)  46  R.  R.  695  (4  M.  &  W.  337) ;       689  (2  M.  &  W.  519). 
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supporting  the  general  proposition,  all  range  themselves  under  some  lumlet 
well-known  class  of  wrongs.  The  reference  in  Comyns's  Digest,  gye. 
Action  upon  the  Case  for  Misfeasance  (A  6),  is  to  1  Boll.  Ab.  108, 
Action  sur  Case,  (N)  pi.  21 ;  where  it  appears  that  the  menaces  were 
to  "  tenants  at  will,  of  life  and  limb."  The  tenants  therefore 
were  not  bound  to  remain ;  and  the  threats  of  life  and  limb  must  have 
been  an  interference  with  the  plaintiff's  property.  Bavishment  of 
ward  also  proceeds  on  the  ground  that  the  guardian  had  a  property 
in  his  ward.  Winsmore  v.  Oreenbank  (1)  extends  the  law  as  enticing 
servants  to  enticing  a  wife ;  but  the  principle  is  the  same.  The  com- 
mon law  considers  the  wife  the  property  and  servant  of  the  husband. 
In  Sheperd  v.  Wakeman  (2)  the  action  was  for  asserting  that  the 
plaintiff  was  already  married,  per  quod  she  lost  her  marriage :  but 
to  assert  that  a  woman  is  about  to  commit  bigamy  is  actionable 
per  se.  Levy  v.  Langridge  (3)  was  decided  on  the  ground  that  there 
was  what  was  equivalent  to  a  fraudulent  representation  to  the 
plaintiff  as  to  an  article  which  he  was  to  use.  The  act  complained 
of  in  Green  v.  Button  (4)  was  also  a  wrong  in  itself.  The  injury 
done  was  analogous  to  slander  of  title.  (The  argument  in  reply,  as 
to  the  effect  of  the  contract  being  for  exclusive  servicers  sufficiently 

shown  by  the  judgments.) 

Cur.  adv.  vult. 

In  this  Term  (June  8)  the  learned  Judges,  being  divided  in       [222] 
opinion,  delivered  their  judgments  seriatim. 

Crompton,  J. : 

The  declaration  in  this  case  consisted  of  three  counts.  The  two 
first  stated  a  contract  between  the  plaintiff,  the  proprietor  of  the 
Queen's  Theatre,  and  Miss  Wagner,  for  the  performance  by  her  for 
a  period  of  three  months  at  the  plaintiff's  theatre;  and  it  then 
stated  that  the  defendant,  knowing  the  premises  and  with  a  mali- 
cious intention,  whilst  the  agreement  was  in  full  force,  and  before 
the  expiration  of  the  period  for  which  Miss  Wagner  was  engaged, 
wrongfully  and  maliciously  enticed  and  procured  Miss  Wagner  to 
refuse  to  sing  or  perform  at  the  theatre,  and  to  depart  from  and 
abandon  her  contract  with  the  plaintiff  and  all  service  thereunder, 
whereby  Miss  Wagner  wrongfully,  during  the  full  period  of  the 
engagement,  refused  and  made  default  in  performing  at  the  theatre  ; 
and  special  damage  arising  from  the  breach  of   Miss  Wagner's 

(1)  Willes,  577.  (3)  46  R  R  695  (4  M.  &  W.  337). 

(2)  1  Sid.  79.  (4)  41  R  R  818  (2  Cr.  M.  &  R  707). 


06  1858.     Q.  B.     2  EL.  &  BL.  222—224.  [ml 

Lumlbt  engagement  was  then  stated.  The  third  count  stated  that  Miss 
Gyk.  Wagner  had  been  hired  and  engaged  by  the  plaintiff,  then  being 
the  owner  of  her  Majesty's  Theatre,  to  perform  at  the  said  theatre 
for  a  certain  specified  period  as  the  dramatic  artiste  of  the  plaintiff  for 
reward  to  her  in  that  behalf,  and  had  become  and  was  such  dramatic 
artiste  for  the  plaintiff  at  his  said  theatre  for  profit  to  the  plaintiff 
in  that  behalf ;  and  that  the  defendant,  well  knowing  the  premises 
and  with  a  malicious  intention,  whilst  Miss  Wagner  was  such  artiste 
of  the  plaintiff,  wrongfully  and  maliciously  enticed  and  procured 
her,  so  being  such  artiste  of  the  plaintiff,  to  depart  from  and  out  of 

[  *223  ]  the  said  employment  of  the  plaintiff,  whereby  *she  wrongfully 
departed  from  and  out  of  the  said  service  and  employment  of  the 
plaintiff,  and  remained  and  continued  absent  from  such  service  and 
employment  until  the  expiration  of  her  said  hiring  and  engagement 
to  the  plaintiff  by  effluxion  of  time ;  and  special  damage  arising 
from  the  breach  of  Miss  Wagner's  engagement  was  then  stated. 
To  this  declaration  the  defendant  demurred :  and  the  question  for 
our  decision  is,  whether  all  or  any  of  the  counts  are  good  in 
substance  ? 

The  effect  of  the  two  first  counts  is,  that  a  person,  under  a 
binding  contract  to  perform  at  a  theatre,  is  induced  by  the  malicious 
act  of  the  defendant  to  refuse  to  perform  and  entirely  to  abandon 
her  contract ;  whereby  damage  arises  to  the  plaintiff,  the  proprietor 
of  the  theatre.  The  third  count  differs,  in  stating  expressly  that 
the  performer  had  agreed  to  perform  as  the  dramatic  artiste  of  the 
plaintiff,  and  had  become  and  was  the  dramatic  artiste  of  the 
plaintiff  for  reward  to  her;  and  that  the  defendant  maliciously 
procured  her  to  depart  out  of  the  employment  of  the'  plaintiff  as 
such  dramatic  artiste ;  whereby  she  did  depart  out  of  the  employ- 
ment and  service  of  the  plaintiff ;  whereby  damage  was  suffered  by 
the  plaintiff.  It  was  said,  in  support  of  the  demurrer,  that  it  did 
not  appear  in  the  declaration  that  the  relation  of  master  and 
servant  ever  subsisted  between  the  plaintiff  and  Miss  Wagner  ;  that 
Miss  Wagner  was  not  averred,  especially  in  the  two  first  counts,  to 
have  entered  upon  the  service  of  the  plaintiff;  and  that  the 
engagement  of  a  theatrical  performer,  even  if  the  performer  has 
entered  upon  the  duties,  is  not  of  such  a  nature  as  to  make  the 
performer  a  servant,  within  the  rule  of  law  which  gives  an  action  to 
[  *224  ]  the  master  for  the  wrongful  enticing  away  of  his  *servant.  And  it 
was  laid  down  broadly,  as  a  general  proposition  of  law,  that  no 
action  will  lie  for  procuring  a  person  to  break  a  contract,  although 
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such  procuring  is  with  a  malicious  intention  and  causes  great  and  luhley 
immediate  injury.  And  the  law  as  to  enticing  servants  was  said  to  qYe. 
be  contrary  to  the  general  rule  and  principle  of  law,  and  to  be 
anomalous,  and  probably  to  have  had  its  origin  from  the  state  of 
society  when  serfdom  existed,  and  to  be  founded  upon,  or  upon  the 
equity  of,  the  Statute  of  Labourers.  It  was  said  that  it  would  be 
dangerous  to  hold  that  an  action  was  maintainable  for  persuading  a 
third  party  to  break  a  contract,  unless  some  boundary  or  limits 
could  be  pointed  out;  and  that  the  remedy  for  enticing  away 
servants  was  confined  to  cases  where  the  relation  of  master  and 
servant,  in  a  strict  sense,  subsisted  between  the  parties ;  and  that, 
in  all  other  cases  of  contract,  the  only  remedy  was  against  the  party 
breaking  the  contract. 

Whatever  may  have  been  the  origin  or  foundation  of  the  law  as 
to  enticing  of  servants,  and  whether  it  be,  as  contended  by  the 
plaintiff,  an  instance  and  branch  of  a  wider  rule,  or  whether  it 
be,  as  contended  by  the  defendant,  an  anomaly  and  an  exception 
from  the  general  rule  of  law  on  such  subjects,  it  must  now  be  con- 
sidered clear  law  that  a  person  who  wrongfully  and  maliciously,  or, 
which  is  the  same  thing,  with  notice,  interrupts  the  relation 
subsisting  between  master  and  servant  by  procuring  the  servant  to 
depart  from  the  master's  service,  or  by  harbouring  and  keeping  him 
as  servant  after  he  has  quitted  it  and  during  the  time  stipulated  for 
as  the  period  of  service,  whereby  the  master  is  injured,  commits  a 
wrongful  act  for  which  he  is  responsible  at  law.  I  think  that  the 
rule  applies  wherever  *the  wrongful  interruption  operates  to  prevent  [  *226  ] 
the  service  during  the  time  for  which  the  parties  have  contracted 
that  the  service  shall  continue :  and  I  think  that  the  relation  of 
master  and  servant  subsists,  sufficiently  for  the  purpose  of  such 
action,  during  the  time  for  which  there  is  in  existence  a  binding 
contract  of  hiring  and  service  between  the  parties ;  and  I  think  that 
it  is  a  fanciful  and  technical  and  unjust  distinction  to  say  that  the 
not  having  actually  entered  into  the  service,  or  that  the  service  not 
actually  continuing,  can  make  any  difference.  The  wrong  and 
injury  are  surely  the  same,  whether  the  wrong  doer  entices  away 
the  gardener,  who  has  hired  himself  for  a  year,  the  night  before  he  is 
to  go  to  his  work,  or  after  he  has  planted  the  first  cabbage  on  the  first 
morning  of  his  service ;  and  I  should  be  sorry  to  support  a  distinc- 
tion so  unjust,  and  so  repugnant  to  common  sense,  unless  bound  to 
do  so  by  some  rule  or  authority  of  law  plainly  showing  that  such 
distinction  exists.     The  proposition  of  the  defendant,  that  there 
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Lumley  must  be  a  service  actually  subsisting,  seems  to  be  inconsistent  with 
Gye.  the  authorities  that  show  these  actions  to  be  maintainable  for 
receiving  or  harbouring  servants  after  they  have  left  the  actual 
service  of  the  master.  In  Blake  v.  Lanyon  (1)  it  was  held  by  the 
Court  of  King's  Bench,  in  accordance  with  the  opinion  of  Gawdy,  J. 
in  Adams  v.  Bafeald  (2),  and  against  the  opinion  of  the  two  other 
Judges  who  delivered  their  opinions  in  that  case,  that  an  action  will 
lie  for  continuing  to  employ  the  servant  of  another  after  notice, 
without  having  enticed  him  away,  and  although  the  defendant  had 

[  *226  ]  received  the  servant  innocently.  It  is  *  there  said  that  "  a  person 
who  contracts  with  another  to  do  certain  work  for  him  is  the  servant 
of  that  other  till  the  work  is  finished,  and  no  other  person  can 
employ  such  servant  to  the  prejudice  of  the  first  master ;  the  very 
act  of  giving  him  employment  is  affording  him  the  means  of  keeping 
him  out  of  his  former  service."  This  appears  to  me  to  show  that 
we  are  to  look  to  the  time  during  which  the  contract  of  service 
exists,  and  not  to  the  question  whether  an  actual  service  subsists  at 
the  time.  In  Blake  v.  Lanyon  (l)  the  party,  so  far  from  being  in 
the  actual  service  of  the  plaintiff,  had  abandoned  that  service,  and 
entered  into  the  service  of  the  defendant  in  which  he  actually  was ; 
but,  inasmuch  as  there  was  a  binding  contract  of  service  with  the 
plaintiffs,  and  the  defendant  kept  the  party  after  notice,  he  was  held 
liable  to  an  action.  Since  this  decision,  actions  for  wrongfully 
hiring  or  harbouring  servants  after  the  first  actual  service  had  been 
put  an  end  to  have  been  frequent:  see  Pilkington  v.  Scott  (3), 
Hartley  v.  Cummings  (4).  In  Sykes  v.  Dixon  (6),  where  the  distinc- 
tion as  to  the  actual  service  having  been  put  an  end  to  was  relied 
upon  for  another  purpose,  it  does  not  seem  to  have  occurred  to  the 
Bar  or  the  Court  that  the  action  would  fail  on  account  of  there 
having  been  no  actual  service  at  the  time  of  the  second  hiring  or 
the  harbouring ;  but  the  question  as  to  there  being,  or  not  being,  a 
binding  contract  of  service  in  existence  at  the  time  seems  to  have 
been  regarded  as  the  real  question. 

The  objection  as  to  the  actual  employment  not  having  com- 
menced would  not  apply  in  the  present  case  to  the  third  count, 

[  *227  ]  which  states  that  Miss  Wagner  had  become  *the  artiste  of  the 
plaintiff,  and  that  the  defendant  had  induced  her  to  depart  from 
the  employment.    But  it  was  further  said  that  the  engagement, 

(1)  3  R.  R.  162  (6  T.  R.  221).         (4)  75  R  R.  722  (5  C.  B.  247). 

(2)  1  Leon.  240.  (5)  48  R.  R.  644  (9  Ad.  &  El.  693). 

(3)  71  R.  R.  781  (15  M.  &  W.  657). 
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employment  or  service,  in  the  present  case,  was  not  of  such  Lumlky 
a  nature  as  to  constitute  the  relation  of  master  and  servant,  gyb. 
so  as  to  warrant  the  application  of  the  usual  rule  of  law  giving  a 
remedy  in  case  of  enticing  away  servants.  The  nature  of  the  injury 
and  of  the  damage  being  the  same,  and  the  supposed  right  of  action 
being  in  strict  analogy  to  the  ordinary  case  of  master  and  servant, 
I  see  no  reason  for  confining  the  case  to  services  or  engagements 
under  contracts  for  services  of  any  particular  description;  and  I 
think  that  the  remedy,  in  the  absence  of  any  legal  reason  to  the 
contrary,  may  well  apply  to  all  cases  where  there  is  an  unlawful 
and  malicious  enticing  away  of  any  person  employed  to  give  his 
personal  labour  or  service  for  a  given  time  under  the  direction  of  a 
master  or  employer  who  is  injured  by  the  wrongful  act ;  more 
especially  when  the  party  is  bound  to  give  such  personal  services 
exclusively  to  the  master  or  employer ;  though  I  by  no  means  say 
that  the  service  need  be  exclusive.  Two  Nisi  Prius  decisions  were 
cited  by  the  counsel  for  the  defendant  in  support  of  this  part  of  the 
argument.  One  of  these  cases,  Ashley  v.  Harrison  (M,  was  an  action 
against  the  defendant  for  having  published  a  libel  against  a  per- 
former, whereby  she  was  deterred  from  appearing  on  the  stage : 
and  Lord  Kenyon  held  the  action  not  maintainable.  This  decision 
appears,  especially  from  the  report  of  the  case  in  Espinasse,  to  have 
proceeded  on  the  ground  that  the  damage  was  too  remote  to  be 
connected  with  the  defendant's  act.  This  *was  pointed  out  as  the  [  *228  ] 
real  reason  of  the  decision  by  Mr.  Erskine  in  the  case  of  Tarleton 
v.  M'Gawley  (2),  tried  at  the  same  sittings  as  Ashley  v.  Harrison  (1). 
The  other  case,  Taylor  v.  Neri  (3),  was  an  action  for  an  assault  on  a 
performer,  whereby  the  plaintiff  lost  the  benefit  of  his  services ;  and 
Lord  Chief  Justice  Eyre  said  that  he  did  not  think  that  the  Court 
had  ever  gone  further  than  the  case  of  a  menial  servant ;  for  that, 
if  a  daughter  had  left  the  service  of  her  father,  no  action  per  quod 
servitium  amisit  would  lie.  He  afterwards  observed  that,  if  such 
action  would  lie,  every  man  whose  servant,  whether  domestic  or  not, 
was  kept  away  a  day  from  his  business  could  maintain  an  action ; 
and  he  said  that  the  record  stated  that  Breda  was  a  servant  hired 
to  sing,  and  in  his  judgment  he  was  not  a  servant  at  all ;  and  he 
nonsuited  the  plaintiff.  Whatever  may  be  the  law  as  to  the  class 
of  actions  referred  to,  for  assaulting  or  debauching  daughters  or 

(1)  3  B.  B.  686  (1  Peake's  N.  P.  0.   207). 

194 ;  8.0.1   Esp.  N.  P.  0.  48).         (8)  1  Esp.  N.  P.  0,  386.  See  3  B.  B, 

(2)  3  B.  B.  689  (1  Peake's  N,  P,  0.   688,  ». 
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Lcmlit  servants  per  quod  senitium  amisit,  and  which  differ  from  actions  of 
Gyk.  the  present  nature  for  the  wrongful  enticing  or  harbouring  with 
notice,  as  pointed  out  by  Lord  Kbnyon  in  Fores  v.  Wilson  (l),  it  is 
clear  from  Blake  v.  Lanyon  (2),  and  other  subsequent  cases,  Sykes 
v.  Dixon  (3),  Pilkingtonv.  Scott  (4),  and  Hartley  v.  Cummings  (5),  that 
the  action  for  maliciously  interfering  with  persons  in  the  employ- 
ment of  another  is  not  confined  to  menial  servants,  as  suggested  in 
Taylor  v.  Neri  (6).    In  Blake  v.  Lanyon  (2),  a  journeyman  who  was 

[  *229  ]  to  work  by  the  piece,  and  who  had  left  his  work  *unfinished,  was 
held  to  be  a  servant  for  the  purposes  of  such  an  action ;  and  I  think 
that  it  was  most  properly  laid  down  by  the  Court  in  that  case,  that 
a  person  who  contracts  to  do  certain  work  for  another  is  the  servant 
of  that  other  (of  course  with  reference  to  such  an  action)  until  the 
work  be  finished.  It  appears  to  me  that  Miss  Wagner  had  contracted 
to  do  work  for  the  plaintiff  within  the  meaning  of  this  rule  ;  and  I 
think  that,  where  a  party  has  contracted  to  give  his  personal 
services  for  a  certain  time  to  another,  the  parties  are  in  the  relation 
of  employer  and  employed,  or  master  and  servant,  within  the 
meaning  of  this  rule.  And  I  see  no  reason  for  narrowing  such  a 
rule ;  but  I  should  rather,  if  necessary,  apply  such  a  remedy  to  a 
case  "  new  in  its  instance,  but "  "  not  new  in  the  reason  and  prin- 
ciple of  it  "  (7),  that  is,  to  a  case  where  the  wrong  and  damage  are 
strictly  analogous  to  the  wrong  and  damage  in  a  well  recognised 
class  of  cases.  In  deciding  this  case  on  the  narrower  ground,  I 
wish  by  no  means  to  be  considered  as  deciding  that  the  larger  ground 
taken  by  Mr.  Cowling  is  not  tenable,  or  as  saying  that  in  no  case 
except  that  of  master  and  servant  is  an  action  maintainable  for 
maliciously  inducing  another  to  break  a  contract  to  the  injury  of  the 
person  with  whom  such  contract  has  been  made.  It  does  not  appear 
to  me  to  be  a  sound  answer,  to  say  that  the  act  in  such  cases  is 
the  act  of  the  party  who  breaks  the  contract ;  for  that  reason  would 
apply  in  the  acknowledged  case  of  master  and  servant.  Nor  is  it  an 
answer,  to  say  that  there  is  a  remedy  against  the  contractor,  and 
that  the  party  relies  on  the  contract ;  for,  besides  that  reason  also 
applying  to  the  case  of  master  and  servant,  the  action  on  the  contract 

[  *230  ]       *and  the  action  against  the  malicious  wrong-doer  may  be  for  a 

(1)3R.R  652  (1  Peake's  N.  P.  0.  (6)  1  Esp.  N.  P.  C.  386.    See  3  R.  R. 

55).  688,  w. 

(2)  3  R.  R.  162  (6  T.  R.  221).  (7)  Per  Holt,  Ch.  J.,  in  KeebU  v. 

(3)  48  R.  R.  644  (9  Ad.  &  El.  693).  Hickeringill,  11  R.  R.  273,  «.  (11  East, 

(4)  71  R.  R.  781  (15  M.  &  W.  657).  573,  575),  note  («)   to   Carringion  v. 
(ft)  75  R.  R.  722  (5  0.  B.  247).  Taylor,  11  R.  R.  270  (11  East,  571). 
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different  matter ;  and  the  damages  occasioned  by  such  malicious  Lumt,et 
injury  might  be  calculated  on  a  very  different  principle  from  the  gyk. 
amount  of  the  debt  which  might  be  the  only  sum  recoverable  on  the 
contract.  Suppose  a  trader,  with  a  malicious  intent  to  ruin  a  rival 
trader,  goes  to  a  banker  or  other  party  who  owes  money  to  his  rival, 
and  begs  him  not  to  pay  the  money  which  he  owes  him,  and  by  that 
means  ruins  or  greatly  prejudices  the  party :  I  am  by  no  means 
prepared  to  say  that  an  action  could  not  be  maintained,  and  that 
damages,  beyond  the  amount  of  the  debt  if  the  injury  were  great, 
or  much  less  than  such  amount  if  the  injury  were  less  serious, 
might  not  be  recovered.  Where  two  or  more  parties  were  concerned 
in  inflicting  such  injury,  an  indictment,  or  a  writ  of  conspiracy  at 
common  law,  might  perhaps  have  been  maintainable ;  and,  where  a 
writ  of  conspiracy  would  lie  for  an  injury  inflicted  by  two,  an  action 
on  the  case  in  the  nature  of  conspiracy  will  generally  lie ;  and  in 
such  action  on  the  case  the  plaintiff  is  entitled  to  recover  against 
one  defendant  without  proof  of  any  conspiracy,  the  malicious  injury 
and  not  the  conspiracy  being  the  gist  of  the  action  (l).  In  this  class 
of  cases  it  must  be  assumed  that  it  is  the  malicious  act  of  the  defen- 
dant, and  that  malicious  act  only,  which  causes  the  servant  or 
contractor  not  to  perform  the  work  or  contract  which  he  would 
otherwise  have  done.  The  servant  or  contractor  may  be  utterly 
unable  to  pay  anything  like  the  amount  of  the  damage  sustained 
entirely  from  the  wrongful  act  of  the  defendant :  and  it  would  seem 
unjust,  and  contrary  to  the  general  principles  *of  law,  if  such  [  *231  ] 
wrongdoer  were  not  responsible  for  the  damage  caused  by  his  wrongful 
and  malicious  act.  Several  of  the  cases  cited  by  Mr.  Cowling  on 
this  part  of  the  case  seem  well  worthy  of  attention. 

Without  however  deciding  any  such  more  general  question,  I 
think  that  we  are  justified  in  applying  the  principle  of  the  action 
for  enticing  away  servants  to  a  case  where  the  defendant  maliciously 
procures  a  party,  who  is  under  a  valid  contract  to  give  her  exclusive 
personal  services  to  the  plaintiff  for  a  specified  period,  to  refuse  to 
give  such  services  during  the  period  for  which  she  had  so  contracted, 
whereby  the  plaintiff  was  injured. 

I  think,  therefore,  that  our  judgment  should  be  for  the  plaintiff. 

Erlb,  J. : 

The  question  raised  upon  this  demurrer  is,  Whether  an  action  will 
lie  by  the  proprietor  of  a  theatre  against  a  person  who  maliciously 
(1)  See  note  (4)  to  Skinner  v.  G 'union,  1  Wms.  Saund.  230. 


12  1858.     Q.  B.    2  EL.  &  BL.  281—288.  [r.r. 

lumlby  procures  an  entire  abandonment  of  a  contract  to  perform  exclusively 
Gye.  at  that  theatre  for  a  certain  time ;  whereby  damage  was  sustained  ? 
And  it  seems  to  me  that  it  will.  The  authorities  are  numerous 
and  uniform,  that  an  action  will  lie  by  a  master  against  a  person 
who  procures  that  a  servant  should  unlawfully  leave  his  service. 
The  principle  involved  in  these  cases  comprises  the  present ;  for, 
there,  the  right  of  action  in  the  master  arises  from  the  wrongful 
act  of  the  defendant  in  procuring  that  the  person  hired  should  break 
his  contract,  by  putting  an  end  to  the  relation  of  employer  and 
employed ;  and  the  present  case  is  the  same.  If  it  is  objected  that 
this  class  of  actions  for  procuring  a  breach  of  contract  of  hiring 
rests  upon  no  principle,  and  ought  not  to  be  extended  beyond  the 

[  *232  ]  cases  heretofore  decided,  and  that,  as  those  have  related  *to  con- 
tracts respecting  trade,  manufactures  or  household  service,  and  not 
to  performance  at  a  theatre,  therefore  they  are  no  authority  for  an 
action  in  respect  of  a  contract  for  such  performance ;  the  answer 
appears  to  me  to  be,  that  the  class  of  cases  referred  to  rests  upon 
the  principle  that  the  procurement  of  the  violation  of  the  right 
is  a  cause  of  action,  and  that,  when  this  principle  is  applied  to  a 
violation  of  a  right  arising  upon  a  contract  of  hiring,  the  nature  of 
the  service  contracted  for  is  immaterial.  It  is  clear  that  the 
procurement  of  the  violation  of  a  right  is  a  cause  of  action  in  all 
instances  where  the  violation  is  an  actionable  wrong,  as  in  viola- 
tions of  a  right  to  property,  whether  real  or  personal,  or  to  personal 
security :  he  who  procures  the  wrong  is  a  joint  wrong-doer,  and 
may  be  sued,  either  alone  or  jointly  with  the  agent,  in  the  appro- 
priate action  for  the  wrong  complained  of.  Where  a  right  to 
the  performance  of  a  contract  has  been  violated  by  a  breach  thereof, 
the  remedy  is  upon  the  contract  against  the  contracting  party ;  and, 
if  he  is  made  to  indemnify  for  such  breach,  no  further  recourse  is 
allowed ;  and,  as  in  case  of  the  procurement  of  a  breach  of  contract 
the  action  is  for  a  wrong  and  cannot  be  joined  with  the  action  on 
the  contract,  and  as  the  act  itself  is  not  likely  to  be  of  frequent 
occurrence  nor  easy  of  proof,  therefore  the  action  for  this  wrong,  in 
respect  of  other  contracts  than  those  of  hiring,  are  not  numerous  ; 
but  still  they  seem  to  me  sufficient  to  show  that  the  principle  has 
been  recognised.  In  Winsmore  v.  Greenbank  (l)  it  was  decided  that 
the  procuring  of  a  breach  of  the  contract  of  a  wife  is  a  cause  of 
action.     The  only  distinction  in  principle  between  this  case  and 

r  *2»3  ]       *other  Cftsep  of  contracts  is,  that  the  wife  ia  not  liable  to  be  sued  ; 

(1)  Willes,  677, 
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but  the  judgment  rests  on  no  such  grounds ;  the  procuring  a  viola-  lumlky 
tion  of  the  plaintiff's  right  under  the  marriage  contract  is  held  to  oy^ 
be  an  actionable  wrong.  In  Green  v.  Button  (l)  it  was  decided  that 
the  procuring  a  breach  of  a  contract  of  sale  of  goods  by  a  false  claim 
of  lien  is  an  actionable  wrong.  Shejwd  v.  Wakeman  (2)  is  to  the 
same  effect,  where  the  defendant  procured  a  breach  of  a  contract  of 
marriage  by  asserting  that  the  woman  was  already  married.  In 
Ashley  v.  Harrison  (3)  and  in  Taylor  v.  Neri(4,)  it  was  properly 
decided  that  the  action  did  not  lie,  because  the  battery,  in  the  first 
case,  and  the  libel,  in  the  second  case,  upon  the  contracting  parties 
were  not  shown  to  be  with  intent  to  cause  those  persons  to  break 
their  contracts,  and  so  the  defendants  by  their  wrongful  acts  did  not 
procure  the  breaches  of  contract  which  were  complained  of.  If 
they  had  so  acted  for  the  purpose  of  procuring  those  breaches,  it 
seems  to  me  they  would  have  been  liable  to  the  plaintiffs.  To  these 
decisions,  founded  on  the  principle  now  relied  upon,  the  cases  for 
procuring  breaches  of  contracts  of  hiring  should  be  added ;  at  least 
Lord  Mansfield's  judgment  in  Bird  v.  Randall  (5)  is  to  that  effect. 
This  principle  is  supported  by  good  reason.  He  who  maliciously 
procures  a  damage  to  another  by  violation  of  his  right  ought  to  be 
made  to  indemnify ;  and  that,  whether  he  procures  an  actionable 
wrong  or  a  breach  of  contract.  He  who  procures  the  non-delivery 
of  goods  according  to  contract  may  inflict  an  injury,  the  same  as  he 
who  procures  the  abstraction  of  goods  after  delivery ;  and  both 
ought  on  the  same  ground  to  be  made  *  responsible.  The  remedy  [  *234  ] 
on  the  contract  may  be  inadequate,  as  where  the  measure  of 
damages  is  restricted ;  or  in  the  case  of  non-payment  of  a  debt 
where  the  damage  may  be  bankruptcy  to  the  creditor  who  is  dis- 
appointed, but  the  measure  of  damages  against  the  debtor  is 
interest  only ;  or,  in  the  case  of  the  non-delivery  of  the  goods,  the 
disappointment  may  lead  to  a  heavy  forfeiture  under  a  contract  to 
complete  a  work  within  a  time,  but  the  measure  of  damages  against 
the  vendor  of  the  goods  for  non-delivery  may  be  only  the  difference 
between  the  contract  price  and  the  market  value  of  the  goods  in 
question  at  the  time  of  the  breach.  In  such  cases,  he  who  procures 
the  damage  maliciously  might  juBtly  be  made  responsible  beyond 
the  liability  of  the  contractor. 

With  respect  to  the  objection  that  the  contracting  party  had  not 

(1)  41  R.  R.  818  (2  Cr.  M.  &  11.  707).  (4)  1  Ksp.  N.  P.  C.  386.    See  3  R.  R. 

(2)  1  Sid.  79.  088,  rt. 

(3)  3  R.  R.  686  (1  Peake's  N.  P.  C.  (5)  3  Burr.  1345. 
194;  8.  C.  1  Esp.  N.  P.  C.  48). 
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Lumlky  begun  the  performance  of  the  contract,  I  do  not  think  it  a  tenable 
Gyb.  ground  of  defence.  The  procurement  of  the  breach  of  the  contract 
may  be  equally  injurious,  whether  the  service  has  begun  or  not, 
and  in  my  judgment  ought  to  be  equally  actionable,  as  the  relation 
of  employer  and  employed  is  constituted  by  the  contract  alone,  and 
no  act  of  service  is  necessary  thereto. 

The  result  is  that  there  ought  to  be,  in  my  opinion,  judgment  for 
the  plaintiff. 

Wightman,  J.  (i) : 

This  was  a  demurrer  to  a  declaration  in  an  action  against  the 
defendant  for,  maliciously,  and  with  intent  to  injure  the  plaintiff, 
causing,  procuring  and  enticing  Miss  Wagner,  who  had  contracted 
with  the  plaintiff  to  sing  at  his  theatre,  to  break  her  contract  and 
refuse  to  sing,  by  which  he  sustained  damage. 
[  286  ]  The  declaration  contained  three  counts.     The  two  first  are  for, 

wrongfully  and  maliciously,  enticing  and  procuring  Miss  Wagner 
to  refuse  and  make  default  in  the  performance  of  an  executory 
contract,  entered  into  by  her  with  the  plaintiff  to  sing  and  other- 
wise perform  at  his  theatre,  and  to  depart  from  and  abandon  her 
contract  with  the  plaintiff  and  all  service  thereunder,  without 
alleging  that  Miss  Wagner  was  in  the  service  and  employ  of  the 
plaintiff,  and  that  she  left  such  service  and  employ  by  the  procure- 
ment and  enticement  of  the  defendant.  The  third  count  states 
that  Miss  Wagner,  before  the  committing  the  grievances  com- 
plained of  by  the  plaintiff,  had  been  and  was  hired  and  engaged  by 
the  plaintiff  to  sing  and  perform  at  his  theatre,  from  the  15th  April, 
1852,  to  the  15th  July  following,  as  the  dramatic  artiste  of  the 
plaintiff,  and  that  she  had  become  and  waB  such  dramatic  artiste 
of  the  plaintiff,  and  that  the  defendant,  well  knowing  the  premises, 
wrongfully  and  maliciously  enticed  and  procured  the  said  Miss 
Wagner  to  depart  from  and  out  of  the  said  employment  of  the 
plaintiff,  and  to  continue  absent  from  it  until  the  end  of  the 
period  for  which  she  was  engaged.  The  two  first  counts  are  for 
maliciously  procuring  Miss  Wagner  to  break  a  contract  for  ser- 
vice, and  to  refuse  to  perform  it ;  and  the  third  is  for  maliciously 
procuring  her  to  depart  from  the  employment  of  the  plaintiff. 

It  was  contended,  for  the  defendant,  that  an  action  is  not  main- 
tainable  for    inducing  another   to  break  a  contract,  though  the 

(1)  Lord  Campbell,  Ch.  J.  read  this  judgment,  Wightinau,  J.  being  absent 
in  consequence  of  indisposition. 
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inducement  is  malicious  and  with  intent  to  injure ;  and  that  the      Lumley 
breach  of  contract  complained  of  is,  in  contemplation  of  law,  the        gyb. 
wrongful  act  of  the  contracting  party,  and  not  the  consequence  of 
the  malicious  persuasion  of  the  party  charged ;  which  ought  *not      [  *236  ] 
to  have  had  any  effect  or  influence ;  and  that  the  damage  is  not 
the  legal  consequence  of  the  acts  of  the  defendant.     It  was  further 
urged,  that  the  cases  in  which  actions  have  been  held  maintainable 
for  seducing  servants  and  apprentices  from  the  employ  of  their 
masters  are  exceptions  to  the  general   rule,  and    are  not  to  be 
extended ;  and  that  the    present    case,    as    it  appears   upon  the 
declaration,  is  not  within  any  of  the  excepted  cases. 

"With  respect  to  the  first  and  second  counts  of  the  declaration,  it 
was  contended,  for  the  plaintiff,  that  an  action  on  the  case  is  main- 
tainable for  maliciously  procuring  a  person  to  refuse  to  perform  a 
contract,  into  which  he  has  entered,  and  by  which  refusal  the  plain- 
tiff has  sustained  an  injury  ;  and,  though  no  case  was  cited  upon 
the  argument  in  which  such  an  action  had  been  brought,  or  directly 
held  to  be  maintainable,  it  was  said  that  on  principle  such  action 
was  maintainable  ;  and  the  authority  of  Lord  Chief  Baron  Comyns 
was  cited,  that  in  all  cases  where  a  man  has  a  temporal  loss  or 
damage  by  the  wrong  of  another  he  may  have  an  action  on  the 
case.  In  the  present  case  there  is  the  malicious  procurement  of 
Miss  Wagner  to  break  her  contract,  and  the  consequent  loss  to  the 
plaintiff.  Why  then  may  not  the  plaintiff  maintain  an  action  on 
the  case  ?  Because,  as  it  is  said,  the  loss  or  damage  is  not  the 
natural  or  legal  consequence  of  the  acts  of  the  defendant.  There 
is  the  injuria,  and  the  damnum  ;  but  it  is  contended  that  the 
damnum  is  neither  the  natural  nor  legal  consequence  of  the  injuria, 
and  that,  consequently,  the  action  is  not  maintainable,  as  the 
breaking  her  contract  was  the  spontaneous  act  of  Miss  Wagner 
herself,  who  was  under  no  obligation  to  yield  to  the  persuasion  or 
procurement  of  the  defendant.  *And  the  case  of  Vicars  v.  Wil-  [*237] 
cocks  (1),  which  though  it  has  been  much  brought  into  question  has 
never  been  directly  overruled,  was  relied  upon  as  an  authority  upon 
this  point  for  the  defendant.  That  case,  however,  is  clearly  distin- 
guishable from  the  present  upon  the  ground,  suggested  by  Lord 
Chief  Justice  Tindal  in  Ward  v.  Weeks  (2),  that  the  damage  in 
that  case,  as  well  as  in  Vicars  v.  Wilcocks  (l),  was  not  the  necessary 
consequence  of  the  original  slander  uttered  by  the  defendants,  but 
the  result  of  spontaneous  and  unauthorized  communications  made 
(1)  9  E.  It.  361  (8  East,  1).     •  (2)  7  BiDg.  211,  210. 
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Lumlby  by  those  to  whom  the  words  were  uttered  by  the  defendants.  The 
Otb.  distinction  is  taken  in  Green  v.  Button  (1),  in  which  it  was  held 
that  an  action  was  maintainable  against  the  defendant  for 
maliciously  and  wrongfully  causing  certain  persons  to  refuse  to 
deliver  goods  to  the  plaintiff,  by  asserting  that  he  had  a  lien  upon 
them  and  ordering  these  persons  to  retain  the  goods  until  further 
orders  from  him.  It  was  urged  for  the  defendant  in  that  case, 
that,  as  the  persons  in  whose  custody  the  goods  were  were  under 
no  legal  obligation  to  obey  the  orders  of  the  defendant,  it  was  the 
mere  spontaneous  act  of  these  persons  which  occasioned  the 
damage  to  the  plaintiff:  but  the  Court  held  the  action  to  be  main- 
tainable, though  the  defendant  did  make  the  claim  as  of  right,  he 
having  done  so  maliciously  and  without  any  reasonable  cause,  and 
the  damage  accruing  thereby.  In  Winsnwre  v.  Greenbank  (2)  the 
plaintiff  in  his  first  count  alleged  that,  his  wife  having  unlawfully 
left  him  and  lived  apart  from  him,  during  which  time  a  considerable 
fortune  was  left  for  her  separate  use,  and  she  being  willing  to 

[  *238  ]  return  to  the  plaintiff,  whereby  he  *would  have  had  the  benefit  of 
her  fortune,  the  defendant,  in  order  to  prevent  the  plaintiff  from 
receiving  any  benefit  from  the  wife's  fortune  and  the  wife  from 
being  reconciled  to  him,  unlawfully  and  unjustly  persuaded,  pro- 
cured and  enticed  the  wife  to  continue  absent  from  the  plaintiff, 
and  she  did  by  means  thereof  continue  absent  from  him,  whereby 
he  lost  the  comfort  and  society  of  the  wife  and  her  aid  in  his 
domestic  affairs,  and  the  profit  and  advantage  he  would  have  had 
from  her  fortune.  Upon  motion  in  arrest  of  judgment  this  count 
was  held  good,  and  that  it  sufficiently  appeared  that  there  was 
both  damnum  and  injuria  :  it  was  prima  facie  an  unlawful  act  of  the 
wife  to  live  apart  from  her  husband ;  and  it  was  unlawful,  and 
therefore  tortious,  in  the  defendant  to  procure  and  persuade  her  to 
do  an  unlawful  act :  and,  as  the  damage  to  the  plaintiff  was 
occasioned  thereby,  an  action  on  the  case  was  maintainable.  This 
case  appeals  to  me  to  be  an  exceedingly  strong  authority  in  the 
plaintiff's  favour  in  the  present  case.  It  was  undoubtedly  prima 
facie  an  unlawful  act  on  the  part  of  Miss  Wagner  to  break  her  con- 
tract, and  therefore  a  tortious  act  of  the  defendant  maliciously  to 
procure  her  to  do  so ;  and,  if  damage  to  the  plaintiff  followed  in 
consequence  of  that  tortious  act  of  the  defendant,  it  would  seem, 
upon  the  authority  of  the  two  cases  referred  to,  of  Green  v.  Button  (t) 
and  Wimmore  v.  Greenbank  (2),  as  wTell  as  upon  general  principle, 
(1)  41  R.  R.  818  (2  Cr.  M.  &  R.  707).  (2)  Willes,  577. 


vol.  icv.]      1858.    Q.  B.    2  EL.  &,  BL.  288  -240.  51 

that  an  action  on  the  case  is  maintainable.  A  doubt  was  expressed  Lumlev 
by  Lord  Eldon,  in  Morris  v.  Langdale  (l),  whether  in  an  action  qye. 
on  the  case  for  slander  the  plaintiff  could  succeed  upon  an  allega- 
tion of  special  damage,  that,  *by  reason  of  the  speaking  of  L  *239  ] 
the  words,  other  persons  refused  to  perform  their  contracts 
with  him;  Lord  Eldon  observing  that  that  was  a  damage 
which  might  be  compensated  in  actions  by  the  plaintiff  against 
such  persons.  It  has,  however,  been  remarked  with  much  force  by 
Mr.  Starkie,  in  his  Treatise  on  the  Law  of  Libel,  vol.  1,  p.  205 
(2nd  edition),  that  such  a  doctrine  would  be  productive  of  much 
hardship  in  many  cases,  as  a  mere  right  of  action  for  damages  for 
non-performance  of  a  contract  can  hardly  be  considered  a  full 
compensation  to  a  person  who  has  lost  the  immediate  benefit  of 
the  performance  of  it.  The  doubt  indeed  is  hardly  sustainable  on 
principle ;  and  there  are  many  cases  in  which  actions  have  been 
maintained  for  slanderous  words,  not  in  themselves  actionable,  on 
the  ground  of  the  speaking  of  the  words  having  induced  other 
persons  to  act  wrongfully  towards  the  plaintiffs ;  as  in  the  case  of 
Newman  v.  Zachary  (2),  where  an  action  on  the  case  was  held  to  be 
maintainable  for  wrongfully  representing  to  the  bailiff  of  a  manor 
that  a  sheep  was  au  estray,  in  consequence  of  which  it  was  wrong- 
fully seized.  Upon  the  whole,  therefore,  I  am  of  opinion  that, 
upon  the  general  principles  upon  which  actions  upon  the  case  are 
founded,  as  well  as  upon  authority,  the  present  action  is  main- 
tainable. 

It  is  not,  however,  necessary,  for  the  maintenance  of  the  third 
count  of  the  declaration  at  least,  to  rely  upon  so  general  a  principle ; 
for  the  case,  at  all  events,  appears  to  me  to  fall  within  the  cases 
which  the  defendant  considers  are  exceptions  to  a  general  rule,  and 
in  which  actions  have  been  held  maintainable,  for  procuring  persons 
to  quit  the  service  in  which  they  had  been  retained  and  employed. 
The  defendant  contends  *that  the  exception  is  limited  to  the  cases  [  *240  ] 
of  apprentices  and  menial  servants  and  others  to  whom  the 
provisions  of  the  Statutes  of  Labourers  would  be  applicable.  It 
appears  to  me  however,  upon  consideration  of  the  cases  cited 
upon  the  argument,  that  the  right  of  an  employer  to  maintain 
an  action  on  the  case  for  procuring  or  inducing  persons  in  his 
service  to  abandon  their  employment  is  not  so  limited ;  but  that  it 
extends  to  the  case  of  persons  who  have  contracted  for  personal 
service  for  a  time,  and  who  during  the  period  have  been  wrongfully 
(1)  2  Bos.  &  P.  284,  289.  (2)  Aleyn,  3. 
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Lumley  procured  and  incited  to  abandon  bucIi  service,  to  the  loss  of  the 
Gye.  persons  whom  they  had  contracted  to  serve.  The  right  to  maintain 
such  an  action  is  by  the  common  law,  and  not  by  the  Statute 
of  Labourers,  which  however  gives  a  remedy,  which  the  common 
law  did  not,  in  cases  where  persons,  within  the  purview  of  the 
statute,  have  voluntarily  left  the  service  in  which  they  were 
engaged,  and  have  been  retained  by  another  who  knew  of  their 
previous  employment.  In  Brooke's  Abridgement,  tit.  Laborers, 
pi.  21  (1),  it  is  said  :  In  trespass  it  was  agreed  that  at  common  law, 
if  a  man  had  taken  my  servant  from  me,  trespass  lay  ri  et  armis  ; 
but  if  he  had  procured  the  servant  to  depart  and  he  retained  him, 
action  lay  not  at  common  law  ri  et  armis,  but  it  lay  upon  the  case 
upon  the  departure  by  procurement.  In  the  case  of  Adams  v. 
liqfeald  (2),  where  the  plaintiff  declared  that  his  servant  departed 
his  service  without  cause  and  the  defendant  knowing  him  to  be  his 
servant  retained  him,  two  Judges  out  of  three  held  that  the  action 

[*24l]  did  not  lie  at  common  *law  unless  the  defendant  procured  him 
to  leave  the  service.  In  all  these  cases  the  words  "  servant " 
and  "  service  "  are  used  ;  but  there  is  nothing  to  indicate  the  kind 
of  servant  or  of  service  in  respect  of  which  the  dicta  and  decisions 
occurred.  ThereisacaseintheYearB.Mich.10Hen.VI.pl.  80,fol.  SB., 
in  which  it  is  said  that  an  action  does  not  lie  against  the  chaplain 
upon  the  Statute  of  Labourers  for  not  chaunting  the  mass ;  for  it  is 
said  he  may  not  be  always  disposed  to  sing,  and  can  no  more 
be  coerced  by  force  of  the  statute  than  a  knight,  esquire  or 
gentleman.  There  is  no  doubt  but  that  the  Statute  of  Labourers 
only  applied  to  persons  whose  only  means  of  living  was  by  the 
labour  of  their  hands.  It  was  passed  in  the  25th  year  of 
Edward  III.  (a),  and  recites  that  so  many  of  the  people,  especially 
workmen  and  servants,  had  died  of  the  plague  that  those  that 
remained  required  excessive  wages,  and  that  there  was  lack  of 
ploughmen  and  such  labourers,  and  then  obliged  every  person 
within  the  age  of  sixty,  not  living  in  merchandise,  nor  exercising 
any  ciaft,  nor  having  of  his  own  whereof  he  may  live,  nor  proper 
land  which  he  may  till  himself,  to  serve  whoever  might  require  him 
at  such  wages  as  were  paid  in  the  twentieth  year  of  the  King's 
reign  or  five  or  six  other  years  before.  The  remedies  and  penalties 
given  by  this  and  the  next  subsequent  Statute  of  Labourers  were 

(1)  See  the  case  more  fully  stated  (2)  1  Leon.  240. 

in   the  judgment   of   Coleridge,  J.,  (3)  Stat.  1, 

jmstt  p.  527, 
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limited  to  the  persons  described  in  them ;  but  the  remedies  given      Lumley 

by  the  common  law  are  not  in  terms  limited  to  any  description  of        qyk. 

servant  or  service.     The  more  modern  cases  give  instances,  and 

contain  dicta  of  Judges,  which  appear  to  warrant  a  more  extended 

application  of  the  right  of  action  for  *procuring  a  servant  to  leave       [  *2*2 1 

his  employment  than  that  contended  for  by  the  defendant.    In 

Hart  v.  Aldridge  (l)  the  plaintiff  brought  an  action  for  enticing 

away  the  plaintiff's  servants  who  worked  for  him  as  journeymen 

shoemakers.      It  appeared  that  they  worked  for  the  plaintiff  for  no 

determinate  time,  but  only  by  the  piece,  and  had,  at  the  time  of  the 

enticing  away,  each  a  pair  of  shoes  of  the  plaintiff  unfinished.     It 

was  contended  that  a  journeyman  hired  not  for  time  but  by  the 

piece  was  not  a  servant  ;  but  Lord  Mansfield  said  that  by  being 

found  to  be  the  plaintiff's  "  journeymen  "  they  were  found  to  be 

the  plaintiff's  servants.     "  The  point  turns  upon  the  jury  finding 

that  the  persons  enticed  away  were  employed  by  the  plaintiff  as  his 

journeymen.    It  might  perhaps  have  been  different  if  the  men  had 

taken  work  for  every  body."    In  the  present  case,  Miss  Wagner  was, 

as  stated  in  the   third  count   and   admitted   by  the    demurrer, 

employed  by  the  plaintiff  as  his  dramatic  artiste.     Can  it  make  any 

real  difference  that  in  Hart  v.  Aldridge  (l)  the  persons  enticed  were 

employed  by  the  plaintiff  as  his  journeymen  shoemakers,  and  that 

in  the  present  case  Miss  Wagner  was  employed  by  the  plaintiff  as 

his  dramatic  artiste  ?    In  both  cases  the  services  were  the  personal 

services  of  the  persons  engaged ;  and,  though  the  description  of  the 

services  was  very  different,  the  personal  service  being  in  the  one 

case  to  make  shoes,  and  in  the  other  to  sing  songs,  it  seems  to 

me  difficult  to  distinguish  the  cases  upon  any  principle :  it  is  the 

exclusive  personal  service  that  gives  the  right.  In  Blake  v.  Lanyon  (2), 

which  was  a  case  very  similar  in  respect  to  the  nature  of  the 

service  to  that  of  Hart  v.  Aldridge  (l),  it  was  stated  by  the  Court, 

*as  a  general  proposition,  that   "  a  person  who  contracts  with       [  *2*3 

another  to  do  certain  work  for  him  is  the  servant  of  that  other  till 

the  work  is  finished."    These  cases  appear  to  me  to  be  very  strong 

authorities  in  favour  of  the  plaintiff,  as  far  at  least  as  regards  the 

third  count.    Two  cases  however  were  cited  for  the  defendant,  as 

direct  authorities  against  the  maintenance  of  the  present  action. 

The  first  was  that  of  Ashley  v.  Harrison  (3),  in  which  the  plaintiff 

declared  that  he  had  retained  Madame  Mara  to  sing  publickly  for 

(1)  1  Cowp.  54.  (3)  3  B.  E.  686  (1  Peake's  N.  P.  0. 

(2)  3  E.  E.  162  (6  T.  E.  221).  194;  S.  C.  1  Esp.  N.  P.  0.  48). 
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Lumley  him  in  certain  musical  performances  which  he  exhibited  for  profit 
Gyk.  a*  Covent  Garden  Theatre,  but  that  the  defendant,  contriving  to 
lessen  his  profits  and  to  deter  Madame  Mara  from  singing,  published  a 
libel  concerning  her  which  deterred  her  from  singing,  as  she  could  not 
sing  without  danger  of  being  assaulted  and  ill  treated  in  consequence 
of  the  libel.  Lord  Eenyon  held,  at  Nisi  Prius,  that  the  action  was 
not  maintainable,  as  the  injury  was  too  remote.  The  case  does  not 
appear  to  have  undergone  much  discussion ;  it  was  only  a  decision 
at  Nisi  Prius ;  but  it  is  clearly  distinguishable  from  the  present,  as 
Madame  Mara  was  deterred  from  singing,  not  directly  in  consequence 
of  any  thing  done  by  the  defendant,  but  in  consequence  of  her  fear 
that  what  he  did  might  induce  somebody  else  to  assault  and  ill  treat 
her.  The  injury  in  that  case  may  have  been  well  held  to  be  too 
remote  ;  but  it  does  not  at  all  resemble  this,  where  the  loss  is  the 
direct  consequence  of  the  defendant's  act.  The  other  case  was  that 
of  Taylor  v.  Neri  (1),  which  certainly  bears  more  directly  upon  the 
present.     The  declaration  stated  that  the  plaintiff,  being  manager 

I  *244  ]  *of  the  Opera  house,  had  engaged  Breda  to  sing  ;  that  the  defen- 
dant beat  him ;  whereby  the  plaintiff  lost  his  service.  Lord  Chief 
Justice  Eyre  expressed  a  doubt  whether  the  action  was  maintainable, 
observing  that,  if  such  an  action  could  be  supported,  every  person 
whose  servant,  whether  domestic  or  not,  was  kept  away  a  day  from 
his  business  could  maintain  an  action.  He  was  of  opinion  that 
Breda  was  not  a  servant  at  all.  The  case  was  very  little  discussed, 
was  a  decision  at  Nisi  Prius,  and  does  not  appear  to  have  undergone 
much  consideration ;  and,  without  adverting  to  some  distinctions 
between  that  and  the  present  case,  it  can  hardly  be  considered  as 
an  authority  of  much  weight  for  the  defendant. 

I  am  therefore  of  opinion  that  upon  the  whole  case,  as  it  appears 
upon  these  pleadings,  the  plaintiff  is  entitled  to  our  judgment. 

Coleridge,  J. : 

The  plaintiff  in  this  case,  by  the  first  count  of  his  declaration, 
shapes  his  case  in  substance  as  follows :  he  alleges  a  contract  made 
between  himself  and  Johanna  Wagner  for  her  to  perform  in  his 
theatre  in  operas  for  a  specified  time,  i.e.  from  the  15th  April  to 
the  15th  July,  on  certain  terms,  and,  among  these,  one  that  she 
was  not  during  the  time  to  sing  or  use  her  talents  elsewhere  than 
in  his  theatre  without  his  written  authority.  He  then  complains 
that  the  defendant,  knowing  the  premises,  and  maliciously 
(1)  1  Esp.  N.  P.  C.  386.     See  3  R,  R,  688,  «, 


vol.  xcv.]      1858.    Q.  B.    2  EL.  &  BL.  244—246.  5*1 

intending  to  injure  him  and  to  prevent  Johanna  Wagner  from  Lumlkt 
performing  according,  to  her  contract,  whilst  the  agreement  was  in  q^ 
full  force,  but  before  the  commencement  of  the  term,  on  the 
8th  April,  enticed  and  procured  her  to  make  default  in  singing  or 
performing  at  the  theatre,  *and  to  depart  from  and  abandon  her  [  '245  ] 
contract,  against  his  will  and  without  his  written  authority,  by 
means  of  which  enticement  and  procurement  she  unlawfully  and 
wrongfully  wholly  refused  to  perform  her  contract,  and  he  sustained 
special  damage.  The  2nd  count  applies  to  an  enticement,  after 
certain  proceedings  in  equity,  to  Johanna  Wagner  to  continue  her 
default  for  the  residue  of  the  term.  The  3rd  count  states  that 
Johanna  Wagner  was  hired  and  engaged  by  the  plaintiff  to  sing 
and  perform  at  his  theatre,  for  a  certain  time,  as  his  dramatic 
artiste  for  reward,  and  had  become  and  was  such  dramatic  artiste, 
and  complains  that  defendant,  maliciously  intending  to  injure  him, 
enticed  and  procured  her  to  depart  from  and  out  of  his  said 
employment.  These  counts  are  demurred  to ;  and  the  demurrers 
raise  the  questions,  Whether  an  action  will  lie  against  a  third  party 
for  maliciously  and  injuriously  enticing  and  procuring  another  to 
break  a  contract  for  exclusive  service  as  a  singer  and  theatrical 
performer :  in  the  first  place,  while  the  contract  is  merely  executory ; 
in  the  second,  after  it  is  in  course  of  execution?  I  make  no 
distinction  between  the  counts,  and  am  of  opinion  that  it  will  not 
in  either  case,  and  that  the  defendant  is  entitled  to  our  judgment 
generally. 

In  order  to  maintain  this  action,  one  of  two  propositions  must  be 
maintained  ;  either  that  an  action  will  lie  against  any  one  by  whose 
persuasions  one  party  to  a  contract  is  induced  to  break  it  to  the 
damage  of  the  other  party,  or  that  the  action,  for  seducing 
a  servant  from  the  master  or  persuading  one  who  has  contracted 
for  service  from  entering  into  the  employ,  is  of  so  wide  application 
as  to  embrace  the  case  of  one  in  the  position  and  profession  oi 
Johanna  Wagner.  After  much  consideration  *and  enquiry  I  am  of  [  '246  ] 
opinion  that  neither  of  these  propositions  is  true ;  and  they  are  both 
of  them  so  important,  and,  if  established  by  judicial  decision,  will 
lead  to  consequences  so  general,  that,  though  I  regret  the  necessity, 
I  must  not  abstain  from  entering  into  remarks  of  some  length  in 
support  of  my  view  of  the  law. 

It  may  simplify  what  I  have  to  say,  if  I  first  state  what  are  the 
conclusions  which  I  seek  to  establish.  They  are  these:  that  in 
respect  of  breach  of  contract  the  general  rule  of  our  law  is  to 
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lomlbx  confine  its  remedies  by  action  to  the  contracting  parties,  and  to 
Gyb.  damages  directly  and  proximately  consequential  on  the  act  of  him 
who  is  sued;  that,  as  between  master  and  servant,  there  is  an 
admitted  exception ;  that  this  exception  dates  from  the  Statute  of 
Labourers,  28  Edw.  III.,  and  both  on  principle  and  according  to 
authority  is  limited  by  it.  If  I  am  right  in  these  positions,  the 
conclusion  will  be  for  the  defendant,  because  enough  appears  on 
this  record  to  show,  as  to  the  first,  that  he,  and,  as  to  the  second, 
that  Johanna  Wagner,  is  not  within  the  limits  so  drawn. 

First  then,  that  the  remedy  for  breach  of  contract  is  by  the  general 
rule  of  our  law  confined  to  the  contracting  parties.  I  need  not 
argue  that,  if  there  be  any  remedy  by  action  against  a  stranger,  it 
must  be  by  action  on  the  case.  Now,  to  found  this,  there  must  be 
both  injury  in  the  strict  sense  of  the  word  (that  is  a  wrong  done), 
and  loss  resulting  from  that  injury:  the  injury  or  wrong  done  must 
be  the  act  of  the  defendant ;  and  the  loss  must  be  a  direct  and 
natural,  not  a  remote  and  indirect,  consequence  of  the  defendant's 
act.  Unless  there  be  a  loss  thus  directly  and  proximately  con- 
nected with  the  act,  the  mere  intention,  or  even  the  endeavour,  to 

[  *247  ]  *  produce  it  will  not  found  the  action.  The  existence  of  the  inten- 
tion, that  is  the  malice,  will  in  some  cases  be  an  essential  ingredient 
in  order  to  constitute  the  wrongfulness  or  injurious  nature  of  the 
act;  but  it  will  neither  supply  the  want  of  the  act  itself,  or  its 
hurtful  consequence:  however  complete  the  injuria,  and  whether 
with  malice  or  without,  if  the  act  be  after  all  sine  damno,  no  action 
on  the  case  will  lie.  The  distinction  between  civil  and  criminal 
proceedings  in  this  respect  is  clear  and  material ;  and  a  recollection 
of  the  different  objects  of  the  two  will  dispose  of  any  argument 
founded  merely  on  the  allegation  of  malice  in  this  declaration,  if 
I  shall  be  found  right  in  thinking  that  the  defendant's  act  has  not 
been  the  direct  or  proximate  cause  of  the  damage  which  the  plaintiff 
alleges  he  has  sustained.  If  a  contract  has  been  made  between 
A.  and  B.  that  the  latter  should  go  supercargo  for  the  former  on  a 
voyage  to  China,  and  C,  however  maliciously,  persuades  B.  to  break 
his  contract,  but  in  vain,  no  one,  I  suppose,  would  contend  that 
any  action  would  lie  against  C.  On  the  other  hand,  suppose  a  con- 
tract of  the  same  kind  made  between  the  same  parties  to  go  to 
Sierra  Leone,  and  C.  urgently  and  bona  fide  advises  B.  to  abandon 
his  contract,  which  on  consideration  B.  does,  whereby  loss  results 
to  A. ;  I  think  no  one  will  be  found  bold  enough  to  maintain  that 
an  action  would  lie  against  C.     In  the  first  case  no  loss  has  resulted ; 
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the  malice  has  been  ineffectual ;  in  the  second,  though  a  loss  has      Lujiluy 
resulted  from  the  act,  that  act  was    not   C.'s,   but  entirely   and         q^e. 
exclusively  B.'s  own.     If  so,  let  malice  be  added,  and  let  C.  have 
persuaded,  not  bond  fide  but  maid  fide  and  maliciously,  still,  all 
other  circumstances  remaining  the  same,  the  same  reason  applies ; 
for  it  is  malitia  sine  *damno,   if  the  hurtful  act  is  entirely  and       [  #24«  ] 
exclusively  B/s,  which  last  circumstance  cannot  be  affected  by  the 
presence  or  absence  of  malice  in  C.     Thus  far  I  do  not  apprehend 
much   difference  of  opinion:   there  would   be  such    a    manifest 
absurdity  in  attempting  to  trace  up  the  act  of  a  free  agent  breaking 
a  contract  to  all  the  advisers  who  may  have  influenced  his  mind, 
more  or  less  honestly,  more  or  less  powerfully,  aud  to  make  them 
responsible  civilly  for  the  consequences  of  what  after  all  is  his  own 
act,  and  for  the  whole  of  the  hurtful  consequences  of  which  the  law 
makes  him  directly  and  fully  responsible,  that  I  believe  it  will  never 
be  contended  for  seriously.     This  was  the  principle  on  which  Lord 
Kbnyon  proceeded  in  Ashley  v.  Harrison  (l).     There  the  defendant 
libelled  Madame  Mara :  the  plaintiff  alleged  that,  in  consequence, 
she,  from  apprehension  of  being  hissed  and  ill  treated,  forbore  to 
sing  for  him,  though  engaged,  whereby  he  lost  great  profits.     Lord 
Kbnyon  nonsuited  the  plaintiff :  he  thought  the  defendant's  act  too 
remote  from  the  damage  assigned.     But  it  will  be  said  that  this 
declaration  charges  more  than  is  stated  in  the  case  last  supposed, 
because  it  alleges,  not  merely  a  persuasion  or  enticement,  but  a 
procuring.     In  Winsmore  v.  Greenbank  (2)  the  same  word  was  used 
in  the  first  count  of  the  declaration,  which  alone  is  material  to  the 
present  case;  and  the  Chief  Justice,  who  relied  on  it,  and  dis- 
tinguished it  from  enticing,  defined  it  to  mean  "  persuading  with 
effect ; "  and  he  held  that  the  husband  might  sue  a  stranger  for 
persuading  with  effect  his  wife  to  do  a  wrongful  act  directly  hurtful 
to  himself.     Although  I  should  hesitate  to  be  *bound  by  every  word       [  '249  ] 
of  the  judgment,  yet  I  am  not  called  on  to  question  this  definition 
or  the  decision  of  the  case.     Persuading  with  effect,  or  effectually 
or  successfully  persuading,  may  no  doubt  sometimes  be  actionable — 
as  in  trespass — even  where  it  is  used  towards  a  free  agent :  the 
maxims  qui  fcuit  per  alium  facit  per  se9  and  respondeat  superior, 
are  unquestionable ;  but,  where  they  apply,  the  wrongful  act  done 
is  properly  charged  to  be  the  act  of  him  who  has  procured  it  to  be 
done.    He  is  sued  as  a  principal  trespasser,  and  the  damage,  if 

(1)  3  R.  R.  686  (1  Peake'a  N.  P.  C.  (2)  Wiiles,  577. 

194  ;  8.  C.  1  Esp.  N.  P.  C.  48). 
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Lumley  proved,  flows  directly  and  immediately  from  his  act,  though  it  was 
GY'E#  the  hand  of  another,  and  he  a  free  agent,  that  was  employed.  But, 
when  you  apply  the  term  of  effectual  persuasion  to  the  breach  of  a 
contract,  it  has  obviously  a  different  meaning ;  the  persuader  has 
not  broken  and  could  not  break  the  contract,  for  he  had  never 
entered  into  any ;  he  cannot  be  sued  upon  the  contract ;  and  yet  it 
is  the  breach  of  the  contract  only  that  is  the  cause  of  damage. 
Neither  can  it  be  said  that  in  breaking  the  contract  the  contractor 
is  the  agent  of  him  who  procures  him  to  do  so ;  it  is  still  his  own 
act ;  he  is  principal  in  so  doing,  and  is  the  only  principal.  This 
answer  may  seem  technical ;  but  it  really  goes  to  the  root  of  the 
matter.  It  shows  that  the  procurer  has  not  done  the  hurtful  act ; 
what  he  has  done  is  too  remote  from  the  damage  to  make  him 
answerable  for  it.  The  case  itself  of  Winsnwre  v.  Greenbank  (1) 
seems  to  me  to  have  little  or  no  bearing  on  the  present :  a  wife  is 
not,  as  regards  her  husband,  a  free  agent  or  separate  person  ;  if  to 

[•250]  be  considered  so  for  the  present  purpose,  she  is  *rather  in  the 
character  of  a  servant,  with  this  important  peculiarity,  that,  if  she 
be  induced  to  withdraw  from  his  society  and  cohabit  with  another 
or  do  him  any  wrong,  no  action  is  maintainable  by  him  against  her. 
In  the  case  of  criminal  conversation,  trespass  lies  against  the 
adulterer  as  for  an  assault  on  her,  however  she  may  in  fact  have 
been  a  willing  party  to  all  that  the  defendant  had  done.  No  doubt, 
therefore,  effectual  persuasion  to  the  wife  to  withdraw  and  conceal 
herself  from  her  husband  is  in  the  eye  of  the  law  an  actual  with- 
drawing and  concealing  her ;  and  so,  in  other  counts  of  the 
declaration,  was  it  charged  in  this  very  case  of  Winsmove  v. 
Greenbank  (1).  A  case  explainable  and  explained  on  the  same 
principle  is  that  of  ravishment  of  ward.  The  writ  for  this  lay 
against  one  who  procured  a  mans  ward  to  depart  from  him ;  and, 
where  this  was  urged  in  a  case  hereafter  to  be  cited  (2),  Judge 
Hankford  (a)  gives  the  answer  :  the  reason  is,  he  says,  because  the 
ward  is  a  chattel,  and  vests  in  him  who  has  the  right.  None  of 
this  reasoning  applies  to  the  case  of  a  breach  of  contract :  if  it  does, 
I  should  be  glad  to  know  how  any  treatise  on  the  law  of  contract 
could  he  complete  without  a  chapter  on  this  head,  or  how  it 
happens  that  we  have  no  decisions  upon  it.     Certainly  no  subject 

(1)  Willes,  577.  the  Common  Pleas  in  1398,  afterwards, 

(2)  Mioh.    11    Hen.   IV.  fol.  23  A.      in  HH  (1  Hen.  V.),  Thief  Justice  of 
]>1.  46,  jmst,  p.  oil  *</q.  Engl  anil. 

(3)  William  Hankford,  Justice  of 


Vol.  xcv.]       188$.     Q.  6.     2  EL.  &  feL.  250— 25'J.  &* 

could  well  be  more  fruitful  or  important ;  important  contracts  are      Lumlby 
more   commonly  broken   with   than   without   persuaders   or  pro-         gyk. 
curers,   and   these  often  responsible  persons  when  the  principals 
may  not  be  so.      I  am  aware  that  with  respect  to  an  action  on 
*the  case   the   argument  prima  impressionis  is  sometimes  of  no       T  *25*  ] 
weight.     If  the  circumstances   under  which  the  action  would   be 
brought  have  not  before  arisen,  or  are  of  rare  occurrence,  it  will  be 
of  none,  or  only  of  inconsiderable  weight ;  but,  if  the  circumstances 
have  been  common,  if  there  has  been  frequently  occasion  for  the 
action,  I  apprehend  it  is  important  to  find  that  the  action  has  yet 
never  been  tried.     Now  we  find  a  plentiful  supply  both  of  text  and 
decision  in  the  case  of  seduction  of  servants :  and  what  inference 
does  this  lead  to,  contrasted  with  the  silence  of  the  books  and  the 
absence  of  decisions  on  the  case  of  breach  of  ordinary  contracts  ? 
Let  this  too  be  considered :  that,  if  by  the  common  law  it  was  action- 
able effectually  to  persuade  another  to  break  his  contract  to  the 
damage  of  the  contractor,  it  would  seem  on  principle  to  be  equally 
so  to  uphold  him,  after  the  breach,  in  continuing  it.     Now  upon  this 
the   two   conflicting  cases  of  Adams  v.  Bafeald  (l)    and   Blake  v. 
Lnii/on  (2)  are  worth  considering.     In  the  first,  two  Judges  against 
one  decided  that  an  action  does  not  lie  for  retaining  the  servant  of 
another,  unless  the  defendant  has  first  procured  the  servant  to  leave 
his  master ;  in  the  second,  this  was  overruled  ;  and,  although  it  was 
taken  as  a  fact  that  the  defendant  had  hired  the  servant  in  ignorance 
and,  as  soon  as  he  knew  that  he  had  left  his  former  master  with 
work  unfinished,  requested  him  to  return,  which  we  must  understand 
to  have  been  a  real,  earnest  request,  and  only  continued  him  after 
his  refusal,  which   we  must  take  to  have  been  his  independent 
refusal,  it  was  held  that  the  action  lay :  and  this  reason  is  given  : 
"  the  very  act  of  giving  him  employment  is  *affording  him  the       [  *252  J 
means  of  keeping  out  of  his  former  service.'*    Would  the  Judges  who 
laid  this  down  have  held  it  actionable  to  give  a  stray  servant  food  or 
clothing  or  lodging  out  of  charity  ?     Yet  these  would  have  been 
equally  means  of  keeping  him  out  of  his  former  service.     The  true 
ground  on  which  this  action  was  maintainable,  if  at  all,  was  the 
Statute  of  Labourers,   to  which  no  reference  was  made.     But  I 
mention  this  case  now  as  showing  how  far  courts  of  justice  may  be 
led  if  they  allow  themselves,  in  the  pursuit  of  perfectly  complete 
remedies  for  all  wrongful  acts,  to  transgress  the  bounds  which  our 
law,  in  a  wise  consciousness  as  I  conceive  of  its  limited  powers,  has 
(1)  1  Leon.  240.  (2)  3  E.  E.  162  (6  T.  B.  221). 
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Lumlet  imposed  on  itself,  of  redressing  only  the  proximate  and  direct 
Gte.  consequences  of  wrongful  acts.  To  draw  a  line  between  advice, 
persuasion,  enticement  and  procurement  is  practically  impossible  in 
a  court  of  justice  ;  who  shall  say  how  much  of  a  free  agent's  resolu- 
' "  tion  flows  from  the  interference  of  other  minds,  or  the  independent 
resolution  of  his  own  ?  This  is  a  matter  for  the  casuist  rather  than 
the  jurist;  still  less  is  it  for  the  juryman.  Again,  why  draw  the 
line  between  bad  and  good  faith  ?  If  advice  given  maid  fide,  and 
loss  sustained,  entitle  me  to  damages,  why,  though  the  advice  be 
given  honestly,  but  under  wrong  information,  with  a  loss  sustained, 
am  I  not  entitled  to  them.  According  to  all  legal  analogies,  the 
bona  tides  of  him  who,  by  a  conscious  wilful  act,  directly  injures  me 
will  not  relieve  him  from  the  obligation  to  compensate  me  in 
damages  for  my  loss.  Again,  where  several  persons  happen  to 
persuade  to  the  same  effect,  and  in  the  result  the  party  persuaded 
acts  upon  the  advice,  how  is  it  to  be  determined  against  whom  the 

f  *253  ]  action  may  be  brought,  whether  they  are  to  be  sued  *jointly  or 
severally,  in  what  proportions  damages  are  to  be  recovered  ?  Again, 
if,  instead  of  limiting  our  recourse  to  the  agent,  actual  or  construc- 
tive, we  will  go  back  to  the  person  who  immediately  persuades  or 
procures  him  one  step,  why  are  we  [to]  stop  there  ?  The  first  mover, 
and  the  malicious  mover  too,  may  be  removed  several  steps  back- 
ward from  the  party  actually  induced  to  break  the  contract :  why 
are  we  not  to  trace  him  out  ?  Morally  he  may  be  the  most  guilty. 
I  adopt  the  arguments  of  Lord  Abinger  and  my  brother  Aldbrson 
in  the  case  of  Winterbottom  v.  Wright  (l) ;  if  we  go  the  first  step,  we 
can  show  no  good  reason  for  not  going  fifty.  And,  again,  I  ask  how 
is  it  that,  if  the  law  really  be  as  the  plaintiff  contends,  we  have  no 
discussions  upon  such  questions  as  these  in  our  books,  no  decisions 
in  our  reports  ?  Surely  such  cases  would  not  have  been  of  rare 
occurrence:  they  are  not  of  slight  importance,  and  could  hardly 
have  been  decided  without  reference  to  the  Courts  in  Banc.  Not  one 
was  cited  in  the  argument  bearing  closely  enough  upon  this  point 
to  warrant  me  in  any  further  detailed  examination  of  them.  I 
conclude  therefore  what  occurs  to  me  on  the  first  proposition  on 
which  the  plaintiff's  case  rests. 

I  come  now  to  the  second  proposition,  that  the  decisions  in  respect 

of  master  and  servant,  and  the  seducing  of  the  latter  from  the 

employ  of  the  former,  are  exceptions  grafted  on  the  general  law 

traceable  up  to  the  Statute  of  Labourers.     This  is  of  course  distinct 

(1)  62  E.  R.  534  (10  M._&  W.  109). 
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from  the  question  of  the  extent  of  the  exception,  that  is,  to  what      Lumlby 
classes  of  servants  it  applies :  *but  the  enquiries  are  so  connected         gtk. 
together  in  fact,  and  the  latter  has  so  obvious  a  bearing  in  support       [  **6*  ] 
of  the  former,  that  it  will  be  better  to  take  them  both  together. 

Now,  in  the  first  place,  I  cannot  find  any  instance  of  this  action 
having  been  brought  before  the  statute  passed ;  the  weight  of  which 
fact  is  much  increased  by  finding  that  it  was  of  common  occurrence 
very  soon  after.  The  evidence  for  it  is  not  merely  negative ;  for  the 
mischief  and  the  cause  of  action  appear  to  have  been  well  known 
before,  and  the  want  of  the  remedy  felt.  The  common  law  did  give 
a  remedy  in  certain  cases ;  and  Judges  are  found  pointing  out  what 
that  remedy  was,  and  to  what  cases  it  applied.  From  the  cases 
collected  in  Fitzherbert's  Abridgement,  tit.  Laborers,  it  appears 
that  the  distinction  between  the  action  at  common  law  and  the 
action  upon  the  statute  was  well  known:  wherever  the  former 
action  lay  it  was  in  trespass,  and  not  on  the  case :  in  saying  which 
I  do  not  rely  merely  on  the  words, — writ  of  trespass, — which  might 
be  applicable  to  trespass  on  the  case ;  but  I  rely  on  the  operative 
words  of  the  writ,  which  stated  a  taking  vi  et  armis :  it  might  be 
joined  with  trespass  quare  clausum  /regit  or  trespass  for  the 
asportation  of  chattels  or  false  imprisonment.  The  count  necessarily 
charged  the  taking  of  the  servant  out  of  the  service  of  the  plaintiff; 
whereas  the  writ  upon  the  statute,  as  appears  from  Fitzherbert's 
Natura  Brevium,  167  B.,  charges  the  retainer  and  admission 
of  the  servant  into  the  defendant's  service  after  he  has  been 
induced  to  withdraw,  or  has  withdrawn  without  reasonable 
cause,  from  that  of  the  plaintiff.  I  do  not  wish  unneces- 
sarily to  multiply  citations  from  the  Year  Books ;  but  it  will 
*be  necessary  to  refer  to  some,  and  at  greater  length  than  they  are  f  *255  ] 
found  in  the  abridgments.  I  begin  with  oue  out  of  the  order  of 
time,  because  it  is  so  full  to  the  purpose,  and  because  it  may  be 
referred  to  as  abridged  by  Brooke  (Abridgement,  tit.  Laborers, 
pi.  21),  I  think  incorrectly  in  a  material  point.  He  says  that  it 
was  agreed  in  it,  that  case  lay  for  the  departure  by  procurement, 
but  not  where  the  servant  departed  without  procurement  and  was 
afterwards  retained.  The  case  is  Year  Book  Mich.  11  Hen.  IV.  (l), 
fol.  28  A.,  pi.  46.  Not,  as  he  cites  it  with  a  slight  inaccuracy, 
21,  22 :  "  Thomas  Frome  brings  writ  of  trespass  at  the  common 
law  against  defendant  for  his  close  broken,  and  one  J.  his  servant 
taken  out  of  his  service  (pris  hors  de  son  service),  and  certain  sheep 

(1)  A.D.  H09. 
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Lumlky  driveu  away  with  force  and  arms."  There  were  different  pleadings 
Qtb.  And  much  discussion  as  to  the  separate  causes  of  action,  which 
introduces  some  confusion  into  the  case.  As  to  the  servant, 
Tremain  pleaded  :  "  we  found  him  wandering  in  a  certain  place  in 
another  county ;  and  there  he  came  and  offered  his  service  to  us, 
and  made  covenant  with  us  to  serve  us;  and  so  demands  judgment." 
Skvene,  for  the  plaintiff,  replies :  "  he  has  admitted  that  the 
servant  was  in  our  service,  and  that  he  has  received  him  into  his 
service;  and  so  he  has  admitted  our  action."  Hankford  (0  says 
however  :  "  When  the  servant  was  wandering,  if  the  defendant  had 
not  cognizance  that  he  was  in  your  service,  then  this  first  receiver 
cannot  be  adjudged  a  wrong  done  by  the  defendant  but  by  the 
servant.1'     Upon  this  Skvene  amends  his  pleading,  and  says  that 

[  *256  j  the  servant  made  a  covenant  with  the  plaintiff  to  serve  him  *in  the 
office  of  "  Berchier  "  (2)  "  for  a  whole  year,  within  which  year  the 
defendant  procured  our  servant  to  go  out  of  our  service,  by  force  of 
which  procurement  he  went  out  of  our  service  within  the  year,  and 
the  defendant  retains  him  in  his  service ;  which  matter  we  wish  to 
aver;"  and  demands  judgment:  on  which  Hill  (a)  says:  "his 
writ  of  trespass  as  to  the  servant  does  not  lie  upon  the  matter 
shown ;  for  the  plaintiff  says  that  the  defendant  did  nothing  but 
procure  the  servant  to  go  out  of  his  service,  by  which  procurement 
he  went  out  of  his  service,  and  was  retained  with  the  defendant,  in 
which  case  action  on  the  Statute  of  Labourers  is  given,  and  not  this 
action."  Skvene  argues :  "  If  a  man  procures  my  servant  to  go 
out  of  my  service,  and  retains  him  upon  that,  he  does  me  wrong." 
Hankford  and  Hill  both  say,  "  True  it  is  that  he  does  you  wrong : 
but  you  shall  not  have  a  remedy  on  this  manner  of  writ  as  it  is 
here."  Culpeper  (4) :  "  This  action  is  taken  upon  an  action  at  the 
common  law;"  "and  the  actions  which  were  at  the  common  law 
before  the  Statute  of  Labourers  are  not  taken  away  by  that  statute ; 
and,  if  a  man  procure  and  abet  my  servant  to  go  with  him  in  his 
service,  action  at  common  law  lies  well.  Hill  :  No  ccrtes,  action  at 
common  law  of  trespass  does  not  lie  on  such  a  case ;  for  such  a 
procurement  cannot  be  said  in  any  manner  to  be  against  the  peace. 
Thirning  (5) :  If  my  servant  before  the  statute  went  out  of  my 
service,  I  suppose  well  that  no  action  is  given  to  the  master ;  but  if 

(1)  Then  Justice  of  Common  Pleas.  (4)  John  Colepeper,  Justice  of  the 
See  ante,  p.  524,  note  (3).                              Common  Pleas  in  1406. 

(2)  Shepherd.  {o)  William  Thirning,  Chief  Justice 

(3)  Robert    Hill,    Justice    of    the      of  the  Common  Pleas  in  1396. 
Common  Pleas  in  1408. 
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a  man  took  my  servant  out  of  my  service,  there  action  of  trespass  Luiilky 
lay  at  the  common  law,  and  still  lies ;  and,  if  *I  am  beaten  by  the  qtB. 
abettment  and  command  of  a  man,  the  commander  is  guilty  of  [  *257  ] 
trespass :  so  in  the  case  here,  when  he  shall  procure  the  servant  to 
depart  and  retains  him  with  him,  he  seems  guilty  of  trespass." 
But  Hill  answers  him :  "  Sir,  in  your  case  there  is  no  marvel, 
because  the  principal  actor  in  your  case  is  guilty  of  trespass  :  but 
the  case  at  Bar  is  different ;  for  the  procurement  only  is  not  a 
trespass  against  the  peace,  nor  is  the  departure  of  the  servant  a 
trespass  against  the  peace;  then,  if  the  cause  of  action  is  not 
against  the  peace,  the  remainder  which  follows  after  it  is  not 
trespass  against  the  peace  :  and  I  well  agree  that  the  defendant  in 
this  case  is  guilty,  as  of  a  thing  done  against  the  provisions  of  the 
statute ;  and  this  matter  is  as  clearly  within  the  statute  as  it  could 
be,  both  as  to  the  servant,  who  has  departed  from  his  service,  and 
as  to  the  defendant,  who  has  presumed  to  retain  him  in  his  service 
against  the  statute.  Hamkford  :  I  am  of  the  same  opinion,  as  my 
master  has  expressed,  that,  if  my  servant  depart  out  of  my  service, 
at  common  law  I  have  no  action,  and  the  cause  was  for  that 
between  my  servant  and  me  the  contract  sounds  in  the  manner  of 
a  covenant  in  itself  (en  luy  rneme),  upon  which  no  action  was  given 
at  the  common  law  without  a  specialty ;  and  for  this  mischief  was 
the  statute  ordained  and  action  given  on  it ;  wherefore,  if  you  will 
not  say  that  he  took  your  servant  out  of  your  service,  as  you  have 
supposed  by  your  writ,  this  writ  is  not  maintainable."  Culpepbr 
says :  "  if  a  man  procure  my  ward  to  go  from  me,  and  he  goes  by 
his  procurement,  I  shall  have  ravishment  of  ward  against  him." 
Hankford  admits  this,  and  says :  the  reason  is,  because  the  ward 
"  is  a  chattel  and  vests  in  him  who  has  the  right."  After  some 
more  discussion,  Skrene  amends,  and  says :  "  he  came  to  our  house, 
and  procured  our  ^servant,  and  took  him,  as  we  have  supposed  by  [  *258  ] 
our  writ."  And  Tremain,  being  ordered  to  answer,  pleads :  "  he 
was  wandering,  and  offered  his  service  to  us ;  and  we  received  him : 
without  this  that  we  took  him  in  manner  as  he  has  alleged."  And 
upon  this,  in  the  end,  they  seem  to  have  gone  to  the  country. 
There  were  several  points  in  this  case  :  and  it  is  not  clear  whether 
on  this  part  the  Court  was  ultimately  divided  or  not :  but  it  is  clear 
that  the  Judges  who  argued  in  support  of  the  count  as  first  pleaded 
contended  only  that  it  showed  a  trespass.  Thibning  admits  that, 
before  the  statute,  if  a  servant  went  out  of  the  service  no  action 
lay,  but  if  he  was  taken  trespass  did ;  and  then  contends  that  the 
b.b. — vol.  xcv,  84 
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Lumley  procuring  in  the  case  at  Bar  was  a  taking  and  made  the  party 
Gyk.  guilty  of  trespass ;  in  which  he  was  clearly  wrong.  Now,  if  at  this 
time  case  lay  at  common  law  for  procuring  the  servant  to  depart, 
what  becomes  of  the  argument  of  the  necessity  for  the  statute.  Or 
if,  where  one  party  broke  a  covenant  at  the  instigation  of  another, 
case  lay,  why  was  not  that  applicable  to  the  case  of  a  covenanted 
servant.  But  it  is  clear  that  all  agreed  in  this :  if  the  defendant 
has  taken  the  servant  under  such  circumstances,  you  may  have 
trespass  at  common  law  now  as  before  the  statute;  but,  if  you 
cannot  lay  it  as  a  trespass,  your  only  remedy  is  under  the  statute. 
I  may  as  well  add  Fitzherbert's  Abridgement  (tit.  Laborers,  pi.  16), 
which  is  fuller,  and  I  think  more  accurate,  than  Brooke's. 
"  Trespass  at  common  law  of  his  Bervant  taken  out  of  his  service 
with  force.  Tremain ;  We  found  him  vagrant  in  a  certain  place  in 
another  county,  and  there  he  came  and  proffered  his  service  to  us, 
and  made  covenant  with  us  to  serve.  Judgment  if  action  &c. 
Skrene :  He  was  retained  with  us  to  serve  us  in  the  office  of  a 
[  *259  ]  bergier  for  a  year,  *within  which  the  defendant  procured  him  to  go 
out  of  our  service ;  by  reason  of  which  he  went  out  of  our  service 
within  the  year  and  hired  himself  with  the  defendant.  Hill  :  This 
action  does  not  lie  on  the  matter.  Skrene :  If  a  man  procure  my 
servant  to  go  out  of  my  service,  and  retains  him,  he  does  me  wrong. 
Hill  and  Hankford  :  That  is  true  ;  but  you  shall  not  have  remedy 
on  such  a  writ  as  this  is.  Culpeper:  The  action  which  was  at 
common  law  is  not  taken  away  by  the  Statute  of  Labourers. 
Thirning  :  At  common  law,  before  the  statute,  if  my  servant  went 
out  of  my  service,  no  action  was.  given  me ;  but,  if  a  man  took  him 
out  of  my  service,  an  action  was  given  at  the  common  law,  and  still 
is ;  and,  if  I  am  beaten  by  the  command  of  another,  the  commander 
is  a  trespasser.  Hill  :  The  procurement  only  is  not  trespass 
against  the  peace,  nor  the  departure  of  the  servant :  then,  if  the 
cause  of  the  action  is  not  against  the  peace,  the  remnant,  to  wit  the 
retainer,  cannot  be :  but  this  case  here  is  openly  within  the  statute, 
as  it  may  be  against  the  servant  upon  the  departure,  and  against 
the  master  upon  the  retainer.  Hankford  and  Hill  (1) :  There  was 
no  action  at  the  common  law  upon  the  departure,  because  the 
contract  between  the  servant  and  me  sounds  in  covenant  in  a 
manner ;  and  for  that  mischief  was  the  statute  made ;  wherefore,  if 
you  will  not  say  that  he  took  your  servant,  this  action  does  not  lie. 
Whereupon  the  plaintiff  said  that  the  defendant  procured  his 
(!)  Qe.  "  as  Hill  has  said  ?  " 


vol.  xcv.]       1853.     Q.  B.     2  EL.  &  BL.  259— 261.  53 

servant  &c.  and  took  him :  and  the  other  side  traversed  this :  et      Lum ley 

alii  e  contra."    But,  says  Fitzherbert,  it  seems  that  the  defendant         GyB# 

should  have  traversed  the  taking  at  first  in  his  plea  in  bar.     In  a 

case(l)  in  Year  B.  Mich.  47  Edw.  III.  fol.  14  A.  pi.  15,  which  was, 

on   the   Statute  *of  Labourers,  against   a  servant   for  departing       [  *260  ] 

within  the  term  for  which  he  was  retained,  the  plea  was  "  we  were 

never  in  your  service ; ''  and  the  question  was  whether  that  was 

good  without  a  traverse  of  the  retainer ;  and  Fjnohden  (2)  said  this, 

which  was  agreed  to  by  the  whole  Court  :  "  At  common  law,  before 

the  statute,  if  a  man  took  my  servant  out  of  my  service,  I  should 

have  writ  of  trespass  there,  where  he  was  in  my  service  bodily : 

now  the  statute  was  made  for  this  mischief,  that  if  he  never  comes 

into  my  sei-vice,  after  he  has  made  covenant  to  serve  me,  but  he 

eloignes  himself  from  me,  I  shall  have  such  writ  and  suggest  that 

he  was  retained  in  my  service  and  departed,  as  here  is  :  wherefore 

it  is  necessary  to  traverse  the  retainer ; "  which  accordingly  was 

done  by  the  defendant,  issue  taken,  and  sic  ad  patriam. 

Any  one,  I  am  certain,  who  will  go  through  the  cases  abstracted 
by  Fitzherbert  under  the  title  Laborers,  will  be  satisfied  that  at 
common  law,  before  the  statute,  such  an  action  as  the  present 
could  not  be  maintained.  Under  that  title  61  cases  are  abridged  : 
many  of  them  are  for  the  seduction  of  servants ;  but  there  is  no 
instance  of  any  one  in  which  the  action  at  common  law  was 
sustained,  unless  an  actual  trespass  was  charged :  and  it  is  clear, 
from  the  case  which  I  have  cited  at  so  much  length,  that  the 
distinction  between  taking  and  procuring  to  go  was  familiar  to  the 
lawyers  of  that  day.  I  can  hardly  imagine  that  this  could  have 
been  said,  if  the  common  law  would  have  given  relief  in  such 
a  case :  and,  if  it  could,  the  rapid  growth  of  the  action  after  the 
Statute  of  Labourers  had  passed  would  be  difficult  to  account  for. 

I  come  then  to  the  Statute  of  Labourers  (23  Edw.  III.)  ;  *and  my  [  *26l  j 
object  now  is  to  show  that  nothing  in  the  provisions  or  policy 
of  that  statute  will  warrant  the  action  under  the  circumstances 
of  this  case ;  and  that  the  older  authorities  are  decidedly  against  it. 
As  we  learn  from  the  preamble,  it  was  enacted  in  consequence 
of  the  great  mortality  among  the  lower  classes,  especially  workmen 
and  servants,  in  a  pestilence  which  had  prevailed  in  1848-9.  This 
pestilence  will  be  found  mentioned  in  our  historians.  And  in  the 
preamble  it  is  said :  "  Many  seeing  the  necessity  of  masters,  and 

(1)  A.D.  1373.  Justice  of  the  Common  Pleas;  April 

(2)  William    de    Fincheden,    Chief      H,  1372. 
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Lumley      great  scarcity  of  servants,  will  not  serve  unless  they  may  receive  exces- 
Gvk.         8*ve  wages,  and  some  rather  willing  to  beg  in  idleness,  than  by  labour 
to  get   their   living;  we  considering  the  grievous  ineommodities, 
which  of  the  lack  especially  of  ploughmen  and  such  labourers  may 
hereafter  come,  have"  &c. "  ordained."     This  preamble  is  followed 
by  an  enactment,  that  every  person  of   whatever  condition,  free 
or  bond,  able   in   body,  and  under  the  age  of   sixty,  not  living 
by  merchandise  nor  having  any  certain  craft,  nor  having  of  his 
own  wherewith  to  live,  nor  land  of   his  own   on  the  cultivation 
of  which  he  may  occupy  himself,  and  not  being  in  service,  shall 
be  compelled  to  enter  into  service  when  required  on  customary 
wages.    By  the  second  section  it  is  made  penal  by  imprisonment 
for  any  mower,  reaper,  or  other  labourer  or  servant  of  whatsoever 
state  or  condition  he  shall   be,  to  depart  from  service  before  the 
expiration  of    the  term  agreed  on  ;  and  no  one  is  to  receive  or 
retain  such  offender  in  his  service  under  like  pain  of  imprisonment. 
This  ordinance  is  the  foundation  of  the  action  for  the  seduction 
of    a    hired    servant.      Upon    reference    to    Fitzherbert,   Natura 
Brevium,  167  B,  it  will  be  seen  that  the  writ  in  such  an  action 
always  recited  the  statute.     Now  it  will  be  observed  that,  in  order 
to  bring  a  person  within  the  first  section,  he  must  have  been  one 
I  *2«2  ]      *who  was  not   living   by  merchandise,  nor    having  any  certain 
craft,  "  certum  habens  artificium,,,  nor  having  of  his  own  where- 
with  to  live,  "  habens  de  suo    proprio   unde  vivere  possit,"  or 
land  of  his  own  in  the  culture  of  which  he  can  occupy  himself : 
and   these   limitations  are  more  pointed  by  the  second  chapter, 
which  speaks  of  "messor  falcator  aut  alius  operator  vel  serviens." 
Looking  at  these  words,  and   the  language  of  the  preamble,  it 
is  clear   that  mechanics   and   labourers   in  husbandry  were  the 
principal  objects  of  the  statute :  and  the  decisions  were  accordingly. 
Fitzherbert  (Natura  Brevium,  168  E)  6ays  :  "  And  so  a  gentleman 
by  his  covenant   shall  be  bound  to  serve,  although  he  were  not 
compellable  to  serve.    For  if    a  gentleman,  or  chaplain,  or  car- 
penter,   or  such  which   should   not  be  compelled  to  serve,   &c. 
covenant  to  serve,  they  shall  be  bound  by  their  covenant,  and  an 
action  will  lie  against  them  for  departing  from  their  service.*'     And 
Lord  Hale  in  a  note  rtfers  to  Year  B.  Mich.  10  Hen.  VI.  (l)  fol.  8  B. 
pi.  SO,  as  showing  that  a  writ  does  not  lie  on  the  statute  for  the 
departure  of  a  chaplain  who  is  retained  to  say  the  mass.     Several 
cases  will  be  found  earlier  in  the  Year  Books  to  the  same  effect.     In 

(l)  A.D.  1431. 
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Year  B.  Trin.  50  Edw.  Ill.(l)  fol.  13  A.  pi.  8,  is  a  case  in  which  the 
parson  of  B.  sued  Thomas  F.,  a  chaplain,  on  the  Statute  of 
Labourers,  and  counted  of  a  covenant  made  with  him  to  serve  in 
the  office  of  seneschal,  and  to  be  his  parochial  chaplain  for  a 
certain  term,  and  complained  of  a  departure  within  the  term. 
As  to  the  office  of  seneschal,  the  defendant  traversed  the  covenant  ; 
and,  as  to  the  residue,  contended  that  the  statute  was  only 
made  for  labourers  and  artificers,  and  he  was  neither  the  one 
nor  the  other,  but  the  servant  of  God,  and  so  was  not  bound 
by  the  statute.  Clapton,  for  the  plaintiffs,  took  a  distinction 
between  a  ^parochial  and  a  private  chaplain,  contending  that  the 
former,  from  the  variety  and  daily  pressure  of  his  duties,  was 
in  many  respects  to  be  regarded  as  a  labourer,  and  within  the 
statute  "  as  any  other  person  of  the  people  "  (an  early  authority 
by  the  way  for  the  modern  distinction  of  the  working  clergy)  (2).  The 
case  was  adjourned,  and  the  Judges  of  the  King's  Bench  were 
consulted :  and  the  decision  was  that  a  chaplain  was  not  bound 
by  the  statute ;  and  as  to  that  part  of  the  writ  he  was  discharged. 
The  same  law  will  be  found  in  Year  B.  Mich.  4  Hen.  IV.  (3) 


Lumley 
Gyk 


(1)  A.D.  1376. 

(2)  This  part  of  the  case  is  as 
follows : 

Hanimer  (counsel) :  And  as  to  what 
he  has  surmised :  that  we  made  cove- 
nant with  him  to  be  parochial  chaplain, 
and  that  we  departed  out  of  his  service : 
we  apprehend  that  the  statute  was  not 
to  any  other  intent  thati  as  to  those 
who  are  labourers  [or]  artificers ;  and 
this  is  neither  one  nor  other,  but  the 
servant  of  God  ;  so  he  is  not  bound 
by  the  statute  :  so  we  apprehend  not 
that  this  action  lies  against  us ;  for 
every  one  of  the  other  sorts  of  servants 
(chesctm  uuttr  servant),  if  he  be  in 
health  and  bodily  power,  he  is  bound 
to  do  his  service,  and  his  work  from 
day  to  day;  but  the  chaplain  is  not 
bound  to  sing  every  day,  if  he  will  not, 
for  divers  causes  which  lie  in  his 
conscience  {i.e.  to  judge  of  the  suffi- 
ciency of  which  causes  is  left,  to  his 
conscience):  and  so  he  may  cease  to 
sing  for  one  day  or  two,  so  that  he  is 
in  quite  a  different  degree  from  a 
labourer  or  artificer.  Clopion  (coun- 
sel) :  This  man,  who  is  his  parochial 
chaplain,   may    more  readily  be  ad- 


judged a  labourer  than  another  chap- 
lain who  is  to  serve  only  as  private 
priest  (on  jtarson  sinyuler).  For  a 
parochial  priest  has  many  other  things 
to  do  besides  to  sing  the  mass  and 
other  Divine  services;  for  it  behoves 
him  to  visit  the  sick  of  the  parish  in 
their  houses,  to  administer  to  them 
the  lights  of  Holy  Church,  and  so  it 
behoves  that  parsons  of  the  Iloly 
Church  should  have  their  needful 
assistance,  for  they  cannot  do  it  them- 
selves. Wherefore  it  seems  in  divers 
respects  that  he  is  as  much  within  the 
statute  as  any  other  person  of  the 
people.  Belknap  (Robert  Bilknap, 
Chief  Justice  of  Common  Pleas, 
October  10,  1375) :  This  was  a  case 
and  the  matter  was  adjourned,  in  the 
other  Term,  till  now:  and  it  is  our 
opinion,  and  that  of  our  fellows  of  the 
King's  Bench  also,  that  he  is  not 
bound  by  the  statute  as  another  person 
is :  wherefore  as  to  this  point  we  dis- 
miss you ;  and,  as  to  the  remainder 
on  which  you  are  at  issue,  keep  your 
day,  &c. 

(3)  A.D.  1402. 


[•263] 
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Lumlky      fol.  2  B.  pi.  7,  where  the  count  on  the  statute,  against  a  chaplain, 
Gye.         was  that  he  was  retained  by  the  plaintiff  to  be  *his  chaplain,  and 

[  *264  ]  also  his  proctor,  and  collector  of  tithes,  and  to  serve  him  "  as  pees 
et  as  maines "  for  a  certain  time.  The  retainer  to  be  proctor 
and  collector  was  specially  traversed  :  and  it  was  pleaded  that  his 
retainer  as  chaplain  was  only  to  do  Divine  service.  The  decision 
is  not  very  clearly  stated  :  but  Fitzherbert  (Abridgement  tit. 
Laborers,  pi.  51)  appears  to  have  understood  that  it  was  against 
the  defendant ;  for  he  abstracts  the  case  very  shortly,  and  adds : 
"  quod  minim,  for  he  shall  not  be  compelled  to  serve,  but  the  statute 
is  in  scvvitio  congruo."  Immediately  after  this  he  abstracts 
Pasch.  12  Hen.  VI.  (l),  thus :  "  Action  on  the  Statute  of  Labourers 
is  not  maintainable  against  an  esquire."  And  in  Year  B.  Hil. 
19  Hen.  VI.  fol.  53  B.  pi.  15  (2),  is  a  case  on  the  statute,  where  the 
count  charged  a  retainer  in  the  office  of  labourer;  and  the  plea 
was :  he  retained  us  to  collect  his  rents  in  a  certain  place,  without 
this  that  we  were  retained  with  him  in  the  office  of  labourer. 
Newton  (3)  says :  "  he  cannot  be  required  to  serve  him  in  the 
office  of  collecting  his  rents,  nor  to  be  his  seneschal ;  which  proves 
that  he  cannot  be  punished  by  this  action ;  for  this  action  lies  only 
against  those  who  can  be  required  to  serve  the  party  as  a  labourer." 
And  then,  by  the  advice  of  all,  the  issue  was  held  well  tendered. 

I  am  tempted  to  add  one  case  more  from   Year  B.  Mich.   10 

Hen.  VI.  (4)  fol.  8  B.  pi.  30.     The  Prior  of  W.  brings  writ  on  the 

,  Statute  of  Labourers  against  a  chaplain,  and  counts  that  he  was 

retained  in  his  service  with  him  for  a  year  to  do  Divine  service,  and 

that  he  departed  within  the  year  &e.     Defendant's  counsel  demands 

L  *265  J  judgment  *of  the  writ :  "  for  you  see  well  how  he  brings  this  action 
against  a  chaplain  upon  the  Statute  of  Labourers ;  and  the  statute  is 
only  to  be  understood  against  labourers  in  husbandry.  Strange  (5)  : 
The  writ  is  not  maintainable  by  the  statute  ;  for  you  cannot  compel 
a  chaplain  to  sing  in  mass ;  for  that  at  one  time  he  is  disposed  to 
sing  it,  and  at  another  not ;  wherefore  you  cannot  compel  him  by  the 
statute.  Cottesmore  (6) :  To  the  same  intent ;  for  it  was  not  made 
but  for  labourers  in  husbandry:  as  in  case  of  a  knight,  an  esquire, 
or  gentleman,  you  cannot  compel  them  to  be  in  your  service  by  the 

(1)  A.D.  1434.      There  is   no  Year  (5)  James  St  range  ways,  Justice  of 
Book  of  this  Term.                                        the  Common  Pleas  ;  February  6, 1426. 

(2)  A. ft.  1441.  (6)  John  Cottesmore,  Justice  of  the 
\Ji)  Richard     Newton,     Justice     of      Common  Pleas;  15th  October,  1430; 

Common  Pleas ;  3rd  November,  143&      afterwards,   in    1439   (17   Hen.   VI.), 
(4)  A.D.  1431.  Chief  Justice  of  the  Common  Ploas. 
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statute,  for  that  the  statute  is  not  to  be  understood  but  of  labourers,      Lumlbt 
who  are  vagrant,  and  have  nothing  whereby  to  live ;  these  shall  be        gye. 
compelled  to  be  in  service ;  but  a  chaplain  hath  whereof  he  may 
live  in  commoh  understanding  as  a  gentleman:"  wherefore  the 
writ  is  abated,  by  the  whole  Court.    Brooke  (Abridgement,  fol.  57, 
tit.  Laborers,  pi.  47),  abstracting  this,  gives,  as  the  reason  of  the 
judgment;,  "  for  it  is  to  be  understood  that  he  hath  whereof  he  may 
live,  and  is  not  always  disposed  to  celebrate  Divine  service."    It 
will  be  observed  that  many  of  these  cases  are  with  respect  to 
chaplains :  in  one  of  them  it  is  said  that  a  chaplain  is  the  servant 
of  God;   in  another  that  the  service  for  which  the  retainer  is 
alleged  must  be  a  service  congruous  to  his  condition.    At  this 
distance  of  time,  it  may  be  difficult,  without  more  inquiry  into 
history,  to  assign  a  reason  why  there  should  be  such  a  majority  of 
cases  relating  to  chaplains.    It  must  be  referable  of  course  to  some 
circumstances  in  the  state  of  society  at  those  periods.    It  may  be 
collected,  from  a  *  Royal  mandate  to  the  Archbishops  and  Bishops,       [  *266  ] 
that  the  services  of  stipendiary  chaplains  were  at  the  date  of  the 
statute  much  in  request ;  the  Bishops  are  required  to  enforce  their 
serving  for  their  accustomed  salary  under  pain  of  suspension  and 
interdict.     This  mandate  is  printed  in  the  Statutes  at  Large  at  the 
end  of  the  statute:  but  none  of  the  cases  refer  to  it.     But  it  is 
clear  that  the  Courts  were  not  laying  down  any  rule  of  law  applic- 
able to  chaplains  only.    They  are  repeatedly  put  in   the  same 
category  with  knights,  squires,  gentlemen,  all  who  must  be  under- 
stood to  have  means  of  living  of  their  own.     The  Courts  construed 
the  statute,  and  as  it  seems  to  me  quite  correctly.     They  said :  if 
any  of  these  covenants  to  serve,  he  will  be  bound  by  his  covenant, 
and  an  action  will  lie  at  common  law  for  the  breach ;  but,  if  you 
rely  on  the  compulsion  of  the  statute,  such  persons  are  not  within 
it.     These  authorities,  of  a  date  when  the  statute  must  have  been 
well  understood,  might  be  multiplied :  and,  whatever  may  be  said 
of  the  uncertainty  and  often  conflicting  nature  of  decisions  from 
the  Year  Books,  and,  however  we  may  now  smile  at  some  of  the 
reasonings  of  the  Judges,  probably  not  without  their  weight  when 
uttered,  they  seem  to  me  satisfactorily  to  establish  the  principle, 
that  actions  framed  on  the  statute  were  governed  by  a  consideration 
of  the  object  and  language  of  the  statute,  and  that  these  pointed 
only  to  the  compulsion  of  labourers,  handicraftsmen,  and  people  of 
low  degree  who  had  no  means  of  their  own  to  live  upon,  and  who, 
if  they  did  not  live  by  wages  earned  by  their  labour,  would  be 
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Lumlkt      vagrants,  mendicants  or  worse.    If  this  be  so,  I  apprehend  it  is 

Gyic.        quite  clear  that  Johanna  Wagner  could  not  have  been  compelled, 

while  the  statute  was  unrepealed,  to  serve  the  plaintiff  in  any  of 

[  *267  ]  the  capacities  stated  in  this  declaration.  Nor,  I  think,  can  *it  be 
successfully  contended  that  we  may  not  take  judicial  cognisance  of 
the  nature  of  the  service  spoken  of  in  the  declaration.  Judges  are 
not  necessarily  to  be  ignorant  in  Court  of  what  every  one  else, 
and  they  themselves  out  of  Court,  are  familiar  with;  nor  was 
that  unreal  ignorance  considered  to  be  an  attribute  of  the  Bench  in 
early  and  strict  times.  We  find  in  the  Year  Books  the  Judges 
reasoning  about  the  ability  of  knights,  esquires  and  gentlemen  to 
maintain  themselves  without  wages :  distinguishing  between  private 
chaplains  and  parochial  chaplains  from  the  nature  of  their  employ- 
ments: and  in  later  days  we  have  ventured  to  take  judicial 
cognisance  of  the  moral  qualities  of  Bobinson  Crusoe's  "man 
Friday"  (l)  and  Esop's  "frozen  snake"  (2).  We  may  certainly 
therefore  take  upon  ourselves  to  pronounce  that  a  singer  at  operas, 
or  a  dramatic  artiste  to  the  owner  and  manager  of  her  Majesty's 
Theatre,  is  not  a  mes$or9  fiUcator,  ant  alius  operarim  vel  serviens, 
within  either  the  letter  or  the  spirit  of  the  Statute  of  Labourers. 
And,  if  we  were  to  hold  to  the  contrary,  as  to  the  profession  of 
Garrick  and  Siddons,  we  could  not  refuse  to  hold  the  same  with 
regard  to  the  sister  arts  of  painting,  sculpture  and  architecture. 
We  must  lay  it  down  that  Reynolds  when  he  agreed  to  paint  a 
picture,  or  Flaxman  when  he  agreed  to  model  a  statue,  had  entered 
into  a  contract  of  service,  and  stood  in  the  relation  of  servant  to 
him  with  whom  he  had  made  the  agreement.  But  here  we  are 
not  without  authority.  In  Taylor  v.  Neri  (a),  where  the  declaration 
in  case  stated  that  the  plaintiff,  being  manager  of  the  Opera  House, 

[  268  J  had  engaged  *one  Breda  as  a  public  singer  during  the  season  at  a 
salary,  that  the  defendaut  had  assaulted  and  beaten  Breda,  by 
which  plaintiff  lost  his  service  as  a  public  performer,  Eyre,  Ch.  J. 
nonsuited  the  plaintiff,  saying  the  record  stated  Breda  was  a 
servant  hired  to  sing,  and  he  was  of  opinion  he  was  not  a  servant 
at  all.  It  seems  to  me  that  this  is  the  language  of  common  sense ; 
and  no  case  has  been  cited  which  conflicts  with  it.  But,  if  Johanna 
Wagner  be  not  within  the  statute,  and  could  only  have  been  sued, 
as  at  common  law,  upon  her  contract  for  the  breach  of  it,  it  will 

(1)  See  Forbes  v.  Jfiwc/,   36   R.  R.      379  (12  Q.  B.  624). 

829  (1  Dowl.  P.  C.  672).  (3)  1  Esp.  N.  P.  C.  386.    See  3  R.  R. 

(2)  See  Iloure  v.  Silcerlod;  76  R.  R.       688,  ». 
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follow,  I  conceive,  that  the  present  action  could  not  have  been  lumley 
maintained  against  the  defendant  while  the  statute  was  in  force,  qyk. 
and  of  course  cannot  now,  if,  as  I  contend,  the  action  arises  from 
and  is  limited  by  the  purview  of  the  statute.  Under  the  statute 
the  one  depended  on  the  other :  if  a  party  sued  on  the  second 
branch  of  the  second  section,  he  was  bound  to  show  the  servant, 
received  or  retained  wrongfully,  was  such  a  one  as  was  spoken  of 
in  the  first  branch ;  for  so  were  the  words,  talent  in  servitio  sua 
recipere  rel  retinere  premmaL  In  the  action  accordingly  against 
the  seducer,  the  condition  of  the  servant  seduced,  and  the  character 
of  the  service,  were  always  material ;  if  not  stated  in  the  count, 
the  defendant  introduced  them  in  his  plea,  where  they  were  such 
as  were  thought  to  take  the  servant  out  of  the  statute. 

I  conclude  then  that  this  action  cannot  be  maintained,  because : 
1st.  Merely  to  induce  or  procure  a  free  contracting  party  to  break 
his  covenant,  whether  done  maliciously  or  not,  to  the  damage  of 
another,  for  the  reasons  I  have  stated,  is  not  actionable ;  2nd.  That 
the  law  with  regard  to  seduction  of  servants  from  their  master's 
employ,  in  breach  of  their  contract,  is  an  exception,  *the  origin  of  [  *269  ] 
which  is  known,  and  that  that  exception  does  not  reach  the  case  of 
a  theatrical  performer. 

I  know  not  whether  it  may  be  objected  that  this  judgment  is 
conceived  in  a  narrow  spirit,  and  tends  unnecessarily  to  restrain 
the  remedial  powers  of  the  law.  In  my  opinion  it  is  not  open  to 
this  objection.  It  seems  to  me  wiser  to  ascertain  the  powers  of 
the  instrument  with  which  you  work,  and  employ  it  only  on  sub- 
jects to  which  they  are  equal  and  suited;  and  that,  if  you  go  beyond 
this,  you  strain  and  weaken  it,  and  attain  but  imperfect  and  unsatis- 
factory, often  only  unjust,  results.  But,  whether  this  be  so  or  not, 
we  are  limited  by  the  principles  and  analogies  which  we  find  laid 
down  for  us,  and  are  to  declare,  not  to  make,  the  rule  of  law. 

I  think,  therefore,  with  the  greatest  and  most  real  deference  for  the 
opinions  of  my  brethren,  and  with  all  the  doubt  as  to  the  correctness 
of  my  own  which  those  opinions,  added  to  the  novelty  and  difficulty 
of  the  case  itself,  cannot  but  occasion,  that  our  judgment  ought  to  be 
for  the  defendant :  though  it  must  be  pronounced  for  the  plaintiff. 

Judgment  for  ])laintifi. 

The  defendant  had  obtained  leave  to  plead,  as  well  as  demur. 

Creasy,  on  a  subsequent  day  (June  6),  moved,  on  behalf  of  the 
•defendant,  for  a  rule  to  show  cause  why  the  trial  of  the  issues  in 


58  1858.     Q.  B.    2  EL.  &  BL.  269—270.  [r.r. 

Lumlbt      fact  should  not  be  postponed  till  the  issue  in  law  was  finally  dis- 
Gyb.        posed  of  in  a  court  of  *error.    He  referred  to  stat.  15  &  16  Viet. 
[•2?o]       c.  76,  s.  80. 

(Lord  Campbell,  Ch.  J. :  The  meaning  of  sect.  80  is  that  it  shall 
be  in  the  discretion  of  the  Court  to  direct  which  issue  shall  be  first 
disposed  of  in  that  Court.  The  issue  in  law  has  been,  as  far  as 
this  Court  is  concerned,  finally  disposed  of  by  the  judgment  on  the 
demurrer. 

Crompton,  J. :  Sect.  80  was  framed  to  meet  a  point  which  might 
have  been  raised  on  the  practice,  when  there  were  issues  of  law  and 
fact,  to  leave  to  the  plaintiff  to  determine  which  should  be  disposed 
of  first.  There  is  a  note  on  that  subject  in  Williams's  Saunders  (i). 
But  it  would  be  very  strong  if  we  were  to  construe  the  words  in 
sect.  80  so  as  to  give  a  writ  of  error  before  the  whole  of  the  issues 
were  finally  disposed  of  in  this  Court.) 

Per  Curiam  (a)  : 

There  will  be  no  rule. 

Rule  refused. 

♦       — 

1853.  DAVIES   v.  FLKTCHER  and  Others. 

Alay2\.       (2  E1   &  w   271-278;  S.  C.  22  L.  J.  Q.  B.  429;  17  Jur.  894  ;  21  L.  T.O.  S.  127.) 

L        J  S.  sued  D.  in  the   county  court,  and  recovered.     D.  did  not  pay  tho 

amount  adjudged  against  him.  A  judgment  summons  issued  against  I)- 
who  did  not  appear  as  required  by  it,  and  the  Judge  ordered  him  to  be 
committed  for  seven  days.  A  warrant  issued  to  arrest  him.  Theu  D.  paid 
S.,  the  plaintiff  in  the  plaint,  the  amount  of  debt  and  costs,  und  S.  wrote 
to  F.,  the  clerk  of  tho  county  court,  to  sny  he  was  paid.  Afterwards  D. 
was  arrested  under  the  warrant,  and  detained  for  a  few  minutes  till  F.,  the 
clerk  of  the  county  court,  who  had  forgotten  the  receipt  of  the  notice  from 
S.,  found  that  notice  and  ordered  his  discharge.  D.  brought  an  action  for 
the  imprisonment  against  F.  and  the  bailiff : 

Held,  that  payment  to  the  party,  after  the  warrant  issued,  did  not  operate 
as  a  8tq)tr8etlea8,  and  that  the  arrest  and  detention  were  both  justified. 

Sanble,  that  the  discharge  of  the  prisoner,  after  the  letter  from  the  party 
was  found,  was  irregular. 

Action  for  false  imprisonment.  Plea :  Not  guilty,  by  statute. 
Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  last  Surrey  Assizes,  it 
appeared  that  the  defendant  Fletcher  was  clerk  of  the  County  Court  of 

(1)  See  note  (3)  to  The  Dean   and         (2)  Lord  Campbell,  Ch.  J.,  Erle 
Chapter  of  Windsor  v.  Gucer,  2  Wins.       and  Crompton,  JJ. 
Saund.  300. 
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Surrey,  holder*  at  Southwark,  the  defendant  Pritchard  was  the  high  Da  vies 
bailiff  of  the  same  Court,  and  the  defendant  Keene  one  of  the  bailiffs.  Fletcher. 
Davies,  the  plaintiff  in  this  action,  was  sued  in  that  county  court 
by  two  persons  named  Sumfield  and  Jones ;  and  the  Judge,  on 
1st  April,  1852,  made  an  order,  in  that  plaint,  that  Sumfield  and 
Jones  should  recover  2/.  2*.  Id.,  and  that  Davies,  the  now  plaintiff, 
should  pay  that  sum  on  8th  April,  1852.  Default  was  made  in  the 
payment.  Execution  against  Davies's  goods  issued ;  and  there 
was  a  return  of  Nulla  bona.  A  judgment  summons  issued  in  the 
plaint,  on  28th  May,  1852,  calling  on  Davies  to  appear  on 
21st  June,  1852,  in  the  county  court.  Davies  was  served  with  it, 
but  did  not  appear.  The  Judge  of  the  county  court,  on  affidavit  of 
service,  made  an  order  that,  for  not  appearing,  he  should  be  com- 
mitted for  seven  days.  In  pursuance  of  *that  order  a  warrant,  [*272] 
under  the  seal  of  the  county  court,  issued,  entitled  in  the  plaint. 
It  was  addressed  to  the  high  bailiff  and  bailiffs  of  the  county  court 
and  the  keeper  of  Horsemonger  Gaol,  Surrey ;  and,  after  reciting 
all  the  previous  proceedings,  concluded  thus  :  "  And  wherens  it  was 
duly  proved,  upon  oath,  at  the  said  last  mentioned  Court,  that  the 
said  defendant  was  personally  served  with  the  said  summons ;  and 
whereas  the  defendant  did  not  attend  as  required  by  such  summons, 
or  allege  any  sufficient  excuse  for  not  so  attending ;  and  thereupon 
it  was  ordered  by  the  Judge  of  the  said  Court  that  the  defendant 
should  be  committed  for  the  term  of  seven  days  to  the  common 
gaol  aforesaid,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  or  until  he  should  be  discharged  by  due  course 
of  law  :  These  are  therefore  to  require  you,  the  said  high  bailiff  and 
bailiffs,  to  take  the  defendant,  and  to  deliver  him  to  the  keeper  of 
the  said  gaol ;  and  you  the  said  keeper  are  hereby  required  to 
receive  the  defendant,  and  him  safely  to  keep  in  the  said  gaol  for 
the  term  of  seven  days  from  the  arrest  under  this  warrant,  or  until 
he  shall  be  sooner  discharged  by  due  course  of  law.  For  which 
this  shall  be  your  sufficient  warrant."  The  amount  of  the  debt 
and  costs  were  indorsed  on  the  warrant.  Davies,  the  now  plaintiff, 
after  the  warrant  had  issued,  on  28th  June,  1852,  caused  his  clerk 
to  pay  Sumfield  and  Jones,  the  plaintiffs  in  the  plaint,  the  whole 
amount.  On  12th  July,  1852,  the  defendant  Keene,  who  held  the 
warrant  as  bailiff,  arrested  Davies,  the  now  plaintiff,  in  the  imme- 
diate neighbourhood  of  the  office  of  the  county  court.  As  he  main- 
tained that  the  debt  was  discharged,  the  bailiff,  at  his  request,  took 
him  into  the  office  where  the  defendant  Fletcher  was.    The  plaintiff 
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Daviks  appealed  to  *Fletcher,  and  showed  liiin  a  letter  fitfm  plaintiff's 
Flktchkb,    clerk,  to  the  effect  that  the  debt  had  been  paid  by  the  writer  to  the 

[  #273  J  plaintiffs  in  the  plaint.  Fletcher  said  that  he  could  not  act  upon 
that,  and  that  "  the  officer  must  do  his  duty."  In  a  few  minutes 
it  was  discovered  that  the  plaintiffs  in  the  plaint  had  previously 
written  to  Fletcher,  as  clerk  of  the  county  court,  to  inform  him  that 
the  debt  was  paid.  On  finding  this  letter,  Fletcher  desired  the 
bailiffs  to  discharge  the  plaintiff ;  which  was  done.  At  the  trial, 
the  plaintiff  relied  on  the  expression  used  by  Fletcher,  that  the 
bailiff  must  do  his  duty,  as  evidence  that  Fletcher  was  a  party  to 
the  detention  subsequent  to  that  expression ;  and  he  contended  that, 
as  Fletcher  had  previous  notice  that  the  debt  had  been  paid,  such 
detention  was  illegal  on  his  part.  It  was  taken  as  a  fact  that 
Fletcher  had  notice  from  the  plaintiffs  in  the  plaint  that  the  debt 
had  been  paid,  and  had  bond  fide  forgotten  it.  The  jury  assessed 
the  damages  at  one  farthing ;  and  the  learned  Judge  directed  a 
verdict  for  the  defendants,  with  leave  to  move  to  enter  a  verdict  for 
that  amount. 

Pearson,  in  last  Term,  obtained  a  rule  nisi  accordingly. 

Montague  Chambers  and  Lush  now  showed  cause : 

The  warrant  is  a  complete  justification  of  the  imprisonment.  It 
was  issued  by  a  court  of  competent  jurisdiction ;  for  it  cannot  be 
disputed  that,  under  stat.  9  &  10  Vict.  c.  95,  s.  99  (i),  the  Judge 
of  the  county  court  had  power  to  order  the  committal  of  the  now 
plaintiff:  and  it  is  also  clear  that  all  the  previous  proceedings  were 
good  both  in  substance  and  in  form.  But  it  is  said  that  the 
subsequent  payment  to  the  plaintiffs  in  the  plaint  rendered  the 
[  *274  ]  arrest  under  this  warrant  illegal.  Even  if  it  *did  do  so,  it  could  not 
affect  the  two  bailiffs,  who  had  no  notice  of  the  payment,  and  were 
bound  to  obey  the  warrant.  And  the  defendant  Fletcher  was 
no  party  to  the  arrest :  the  utmost  that  can  be  imputed  to  him 
is  that  he  did  not  act  so  promptly  in  interfering  to  set  the  plaintiff 
free  as  he  might  have  done. 

(Coleridge,  J. :  The  defendant  Fletcher  said  that  "  the  officer 
must  do  his  duty  ; "  and  the  plaintiff  was  detained  in  custody  a  few 
minutes  after  that.  The  action  was  a  very  ungracious  one :  but, 
if  the  imprisonment  was  wrongful  in  consequence  of  the  previous 

(1)  See  now  Debtor*  Act,  1869  (32  &  33  Viet.  c.  62),  s.  a.— A.  C. 
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payment  of  tbe  debt  to  the  plaintiffs   in  the   plaint,   there   was       Daviks 
evidence  that  Fletcher,  who  had  had  notice  of  that  payment,  was  a    flbtohbr. 
party  to  the  detention.) 

The  payment  of  debt  and  costs  to  the  plaintiffs  in  a  plaint  in  the 
county  court  is  no  supersedeas  of  a  warrant  of  commitment  under 
stat.  9  &  10  Vict.  c.  95,  s.  99  (]).  The  imprisonment,  under  such  a 
warrant,  is  in  the  nature  of  a  punishment  for  fraud,  or  for  contempt 
in  not  appearing,  not  of  execution.  That  is  shown  by  sect.  108  (l), 
which  enacts  that  it  shall  not  operate  as  satisfaction  of  the 
debt,  and  also  by  sect.  110  (2),  which  provides  that,  after  payment 
of  the  debt  and  costs  into  Court,  the  prisoner  is  to  be  discharged, 
not  as  a  matter  of  course,  as  he  would  be  if  it  were  merely 
imprisonment  in  execution,  but  "  by  leave  of  the  Judge  of  the 
Court  in  which  the  order  of  imprisonment  was  made."  This 
contrasts  with  the  execution  against  goods,  which,  being  merely 
execution,  is,  by  sect.  109(8),  superseded  on  payment. 

(Erle,  J. :  Only  on  payment  to  the  clerk  or  bailiff.     Payment  to 
the  party  to  the  plaint  is  not  mentioned  in  sect.  109  (3). 

Lord  Campbell,  Ch.  J. :  Sect.  110  in  terms  applies  to  a  person 
actually  in  custody,  who  may  be  discharged  by  leave  of  the  Judge 
on  a  certificate  of  payment.      The  case  of   payment,  after  the 
♦warrant  has  issued  but  before  the  arrest,  does  not  seem  provided      C  *275 1 
for  by  the  statute.) 

It  may  be  that  it  was  intended  that  a  person  guilty  of  a 
fraud,  or  a  contempt,  should  never  be  discharged  without 
an  application  to  the  Court  :  the  latter  part  of  sect.  110 
indicates  this.  The  case  is  provided  for  by  the  rules  of  practice 
made  under  the  authority  of  stat.  12  &  18  Vict.  c.  101,  s.  12. 
The  I88rd  rule  (4)  is :  "  Where  an  order  is  made  for  commitment  for 
non-payment  of  money,  the  defendant  may,  at  any  time  before  his 
body  is  delivered  to  the  custody  of  the  gaoler,  pay  to  the  bailiff  the 
total  amount  indorsed  on  the  warrant,  and  on  receiving  such 
amount,  the  bailiff  shall  discharge  the  defendant  out  of  custody, 
and  shall  within  twenty-four  hours  from  receiving  the  same,  pay 
over  the  amount  of  the  judgment  and  costs  to  the  clerk  "(2).    Here 

(1)  See     now    Debtors    Act,     1869  1888   (51    &   52  Vict.   c.  43},  8.   155. 
(32  &  33  Vict.  c.  62),  s.  5.— A.  C.  —A.  C. 

(2)  See  now  County  Court  Rules,  (4)  See    Pollock's   Practice  of    the 
1903,  Ord.  XXV.  r.  48.— A.  C.  County  Courts,  App.  89. 

(3)  See   now  County  Courts   Act, 
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Davies,  the  commitment  is  for  contempt  in  not  appearing :  but,  even 
Flktcukr  supposing  it  to  be  a  commitment  for  not  paying  money,  so  that 
rule  183  applied,  that  rule  requires  the  discharge  of  the  prisoner  on  his 
making  payment  to  the  bailiff,  an  officer  of  the  Court ;  it  does  not 
require  or  indeed  authorise  the  clerk  of  the  county  court  to  order 
his  discharge  on  account  of  payment  to  the  plaintiff  in  the  plaint. 

Pearson,  in  support  of  the  rule  : 

The  real  question  is,  whether  t  le  warrant  was  in  the  nature 
of  process  in  execution,  or  inpnenam  !■  Sect.  99(1)  of  stat.  9  &  10 
Vict.  c.  95,  authorises  commitment  by  way  of  punishment  for 
frauds :  and,  had  this  been  a  commitment  for  a  fraud,  the 
defendant's  argument  would  have  been  good.  But  sect.  99  (l)  also 
authorises  commitments  resembling  an  attachment  for  not  paying 
[♦276]       costs,  which  is  merely  a  civil  execution:  *Bonafous  v.  Schooled). 

(Coleridge,  J. :  In  Kinning's  case  (»)  the  commitment  was  for  not 
paying  an  instalment ;  and  it  was  very  much  discussed  whether  the 
party  ought  to  have  been  heard  before  he  was  committed,  or 
whether  it  was  merely  a  commitment  in  execution.) 

Payment  to  the  plaintiff  in  the  plaint  is  good  :  the  directions  to  pay 
to  the  officer  of  the  Court  are  directory,  and  for  the  benefit  of 
the  defendant  if  he  chooses  to  adopt  that  mode  of  payment  : 
Reg.  v.  Fletcher  (4). 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  my  brother  Coleridge  properly  directed 

a  verdict  for  the  defendants ;  and,  therefore,  that  this  rule  must  be 

discharged.  Stat.  9  &  10  Vict.  c.  95,  s.  99  (*),  enacts  "  that  if  the  party 

so  summoned  shall  not  attend  as  required  by  such  summons,  and 

shall  not  allege  a  sufficient  excuse  for  not  attending,  or  shall,  if 

attending,  refuse  to  be  sworn,"  and  then  the  enactment  enumerates 

several  other  acts  of  misconduct,  and  proceeds,  "  it  shall  be  lawful 

for  such  Judge,  if  he  shall  think  fit,  to  order  that  any  such  party 

may  be  committed  "  "  for  any  period  not  exceeding  forty  days." 

Now  not  appearing  as  required   by    the    summons    is    by    this 

enactment  placed   in   the  same  category  with  the  other  acts  of 

misconduct :  and,   if  any  one  of   those   acts   be   committed,  the 

commitment  is  lawful.     Here  there  was  a  judgment  against  the 

(i)  See    now    Debtors    Act,     1869  (3)  10  Q.  B.  730.    See  also  Kt  jxtrte 

(32  &  33  Vict.  c.  62),  8.  5.— A.  C.  Kinniny,  4  C.  B.  507. 

(2)  4  T.  R.  316.  (4)  Post,  p.  544. 
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now  plaintiff,  and  a  summons;  and  the  now  plaintiff  did  not  Davibs 
attend  as  required.  The  warrant  recites  these  proceedings,  and  flktcheb. 
that  "  it  was  ordered  by  the  Judge  of  the  said  Court  that  the 
defendant,"  the  now  plaintiff,  "  should  *be  committed  for  the  term  [  *277  ] 
of  seven  days,"  "  or  until  he  should  be  discharged  by  due  course 
of  law."  And  the  mandatory  part  requires  the  bailiff  to  arrest  him. 
1  am  of  opinion  that  the  warrant  remained  in  full  force  at  the  time 
of  the  arrest.  What  is  it  that  suspended  the  operation  of  the 
warrant?  Certainly  nothing  to  which  rule  188  (1)  can  apply;  for 
it  is  not  pretended  there  was  any  payment  to  the  bailiff.  There 
had  been  payment  to  the  party  to  the  plaint ;  but  that  payment 
did  not  purge  the  contempt  in  not  appearing.  I  think,  therefore, 
that  the  arrest  was  right;  and  the  only  mode  provided  in 
stut.  9  &  10  Vict.  c.  95,  for  the  discharge  of  a  person  rightfully 
arrested  is  in  sect.  110  (2).  That  mode  was  not  pursued  in  this 
case :  and  I  have  great  doubt  whether  the  discharge  of  the  now 
plaintiff,  at  last,  by  order  of  the  clerk,  was  lawful ;  but  certainly 
the  previous  arrest  and  detention  were  not  illegal.  Such  a 
commitment  as  the  present  'is  very  different  from  an  execution, 
or  an  attachment  for  not  paying  money. 

Coleridge,  J.  concurred 

Erle,  J. : 

I  am  of  the  same  opinion.  All  the  proceedings  were,  it  is 
admitted,  regular  until  after  the  warrant  issued  under  sect.  99  (3). 
The  nature  of  that  warrant  has  been  very  much  discussed  in 
Westminster  Hall  (4) ;  but,  whether  it  be  in  pcrnaui,  or  in  satisfac- 
tion, or  partly  in  pamam  and  partly  in  satisfaction,  I  am  of  opiniou 
that  it  remained  in  full  force  at  the  time  of  the  arrest.  It  appears 
that  the  now  plaintiff  had  before  his  arrest  paid  the  plaintiffs  in  the 
plaint,  and  that  a  *letter  had  been  received  by  the  clerk  of  the  [  *278  ] 
county  court,  purporting  to  be  from  the  plaintiffs  in  the  plaint, 
informing  him  of  such  payment.  Did  that  make  the  arrest  by  the 
bailiffs  illegal  on  their  part  ?  Certainly  it  did  not.  The  knowledge 
of  Fletcher  was  not  knowledge  of  the  bailiffs.  But,  at  Daviess 
request,  he  was  taken  before  Fletcher ;  and  he,  having  mislaid  the 

(1)  See  now  County   Court  Rules,  (3)  See    now    Debtors    Act,     1869 
1903,  Ord.  XXV.  r.  48.— A.  0.  (32  A  33  Vict.  c.  62),  s.  5.  -A.  C. 

(2)  See    now   County  Courts    Act,  (4)  See    Kinnimfs  case,    10  Q.   B. 
1888   (51    &   52  Vict.  c.  43),   s.    155.  730;   Ex  jKtrt*  Kimiing,  4  C.  B.  507. 
—A.  U. 
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Davies  letter  from  the  party  in  the  plaint,  at  first  refused  to  interfere, 
Fletchbb.  and  said  that  the  officer  must  do  his  duty.  Now  I  am  of  opinion 
that,  if  Fletcher  had  at  that  time  had  the  letter  from  the  party  in 
his  hand,  he  would  have  been  justified  in  refusing  to  interfere. 
Sect.  110  (l)  says  that  after  payment  the  party  may  be  discharged  by 
leave  of  the  Judge.  Bute  133  (l)  says  that,  after  payment  to  the 
bailiff,  the  bailiff  may  discharge  the  party  :  but  in  the  present  case 
neither  was  there  leave  of  the  Judge  nor  had  there  been  payment  to 
the  bailiff.  I  am  clearly  of  opinion  that  the  letter  from  the  plaintiff 
in  the  plaint  to  the  clerk  was  not  equivalent  to  a  direction  from  the 
plaintiff  in  a  cause  to  the  sheriff  not  to  execute  a  copies.  Bule  133  (l) 
authorises  a  discharge  by  the  bailiff  when  he  himself  has  received 
payment :  but  it  never  was  intended  to  throw  upon  either  clerk  or 
bailiff  the  burthen  of  ascertaining  at  their  peril  the  genuineness  of 
a  letter  purporting  to  come  from  the  party.  Reg.  v.  Fletcher  (2) 
was  as  to  the  effect  of  payment  to  the  party  before  the  warrant  issued 
which  is  quite  a  different  question. 

Crompton,  J.  concurred. 

Ride  discharged. 

The  case  of  Reg.  v.  Fletcher,  referred  to  in  the  preceding  report, 
is  here  added. 

1852.  BEG.  v.  FLETCHER 

May  7. 

_  (2  El.  &  BL  279—286 ;  S.  C.  21  L.  J.  Q.  B.  310 ;  17  Jur.  179.) 

T  279  1 

L     *  J  If  a  plaintiff  in  the  county  court,  having  obtained  judgment  for  debt 

and  costs,  receives  payment  of  the  debt  only,  he  may,  under  stat  9  &  10 
Vict.  c.  95,  s.  94  (3),  require  the  clerk  of  the  county  court  to  issue  execu- 
tion against  the  debtor's  goods  for  the  costs  only :  although  the  Judge's 
order  in  the  cause  directed  that  payment  should  be  made  to  the  clerk  at 
the  Court-house,  and  the  debt  was  not  paid  there  or  to  the  clerk  at  any 
place. 

A  mandamus  to  issue  execution  in  such  a  case  is  properly  directed  to  the 
clerk,  not  to  the  Judge. 

Collier,  in  last  Hilary  Term,  obtained  a  rule  nisi  for  a  mandamus 
calling  upon  the  clerk  of  the  County  Court  of  Surrey  holden  at 
Southwark  to  issue  process  of  execution  for  costs  in  a  plaint  by 
the  overseers  of  the  parish  of  Christchurch,  Surrey,  against  John 
Gore.  The  plaintiffs  had  obtained  an  order  of  the  county  court  in 
the  said  cause   that  they  should  recover  against  the  defendant 

(1)  See  now  County  Court  Rules,  (3)  See  now  County  Courts  Act, 
1903,  Ord.  XXV.  r.  48.— A.  C.                   1888  (51   &   52  Vict,   c.  43),  s.  146, 

(2)  See  below.  —A.  C. 
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842.  10*.  lOd.  debt,  and  52.  7*.  2d.  costs,  making  together  892.  18*. :         Rec* 

and  the  order  directed  that  the  defendant  should  pay  the  same  to    Fletcher. 

the  clerk  of  the  said  Court,  at  his  office  at  the  Court-house,  on  or 

before  18th  October,  1851.    The  attorney  for  the  plaintiffs,  in  his 

affidavit  in  support  of  the  present  application,  deposed  that,  "  since 

the  making  of  the  order,  this  deponent  received,  on  behalf  of  the 

said  overseers,  as  their  solicitor  as  aforesaid,  from  the  said  John 

Gore,  the  said  sum  of  842. 10*.  10d.,  being  the  debt  in  the  said  action, 

leaving  the  said  sum  of  52.  7*.  2d.,  so  due  for  and  in  respect  of  costs 

as  aforesaid,  still  remaining  unpaid :  that  that  sum  had  not  yet  been 

paid  :  that  the  deponent  had  requested  the  clerk  to  issue  a  warrant 

of  execution  to  levy  the  last  mentioned  sum  on  the  defendant's 

goods,  but  that  he  had  refused ;  and  the  Judge  of  the  Court  had  also, 

on  application,  refused  to  order  the  clerk  to  issue  such  warrant." 

The  clerk  of  the  county  court  made  affidavit  in  answer,  referring  [  280  ] 
to  the  statutes  9  &  10  Vict.  c.  95  (l),  12  &  18  Vict.  c.  101  (l),  and 
18  &  14  Vict.  c.  61  (l),  the  Orders  of  the  Secretary  of  State,  and  the 
Rules,  Orders  and  Regulations  sanctioned  by  three  Judges  (2)  by 
which  the  said  Court  (as  well  as  the  other  county  courts)  is  governed : 
and  he  stated  that,  under  these  statutes,  Ac,  certain  forms  of 
judgments  and  adjudications  and  orders,  and  of  writs  and  warrants 
of  execution,  are  authorised,  and  certain  fees  are  directed  to  be 
taken  in  respect  of  the  said  writs  or  warrants  of  execution  on  any 
adjudication  or  order  made  in  the  said  Court,  and  certain  provisions 
are  made  respecting  the  same  :  and  it  is  thereby  provided  that  the 
Judge  of  the  said  Court  may  make  orders  concerning  the  time  and 
times  any  debt,  damages  or  costs  for  which  judgment  has  been 
obtained  in  the  said  Court  shall  be  paid ;  and  all  such  moneys  are 
to  be  paid  into  the  said  Court  unless  the  said  Judge  shall  otherwise 
direct :  that,  upon  such  moneys  being  paid  into  the  said  Court,  or 
being  taken  out  of  the  said  Court  respectively,  certain  fees  are  pro- 
vided to  become  payable,  namely,  Id.  upon  each  payment  not 
exceeding  10*.,  and  2d.  in  the  pound  on  the  amount  of  the  payment 
on  each  payment  above  10*. :  and  the  fees  payable  in  respect  of  the 
payment  into  Court  of  892.  18*.  in  a  case  &c.  (explaining  the  mode 
of  calculation  as  to  poundage,  fractions,  &c.)  would  amount  to 
8*.  4d.  for  paying  the  same  into,  and  a  like  sum  of  8*.  4e2.  for 
paying  the  same  out  of,  Court :  and  a  fee  of  2d.  in  the  pound  is  also 

(1)  Bepealed  by  County  Courts  Act,  (2)  Pollock's  Practice  of  the  County 

1888  (51  &  5*2  Vict.  c.  43),  s.  188,  and      Courts,  App.  p.  74. 
Sch.-A.  C. 
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Reg.  made  payable  for  issuing  a  warrant  of  execution  :  and,  under  the 
Fletcher,  circumstances  above  mentioned,  the  fee  payable  in  *respect  of  a 
[  *28i  ]  warrant  of  execution  for  the  said  891.  18*.  (independent  of  the  high 
bailiff's  fees  for  the  execution  of  the  same)  would  amount  to  the 
like  sum  of  3*.  4<i. :  which  fees  this  deponent,  as  such  clerk  as 
aforesaid,  is  bound  to  demand  and  take,  and  also  to  enter  and 
register  the  same,  and  to  pay  over  the  same,  after  making  certain 
deductions  therefrom,  to  the  treasurer  appointed  &c.  under  the  said 
statutes,  whenever  the  Lords  Commissioners  of  the  Treasury  shall 
direct ;  and  which  fees,  on  89Z.  18s.,  amount  in  the  whole  to  10*. 
(exclusive  of  the  high  bailiff's  fees) ;  whereas  the  fees  payable  under 
the  same  circumstances  in  respect  of  a  sum  of  5Z.  7*.  2d.  could 
amount  to  8*.  only. 

The  affidavit  also  set  out  the  order  of  the  Judge  of  the  county 
court,  by  which  it  was  "adjudged  that  the  plaintiffs  do  recover 
against  the  defendant "  &c.  (debt  and  costs  as  above  stated,  (p.  545) ; 
and  it  was  "  ordered  that  the  defendant  do  pay  the  same  to  the 
clerk  of  the  Court  at  his  office  at  the  Court-house  "  &c.  (Swan  Street, 
Newington),  "on  or  before  the  18th  day  of  October,  1851."  "In 
addition  to  the  above  payment,  the  fee  of  8*.  4d.  for  paying  the 
money  into  Court."  And  the  deponent  stated  that  neither  the  said 
39Z.  18*.  nor  any  part  thereof  had  been  paid  in  pursuance  of  the 
order  to  him  at  his  office ;  nor  had  he  received,  on  the  money 
payable  under  the  said  adjudication,  the  fee  required,  under  the 
statutes,  rules  &c,  to  be  paid  in  respect  of  money  paid  into  or  out 
of  Court.  That  the  attorney  for  the  plaintiffs  had  nevertheless 
required  the  deponent  to  issue  a/?,  /a.  under  the  seal  of  the  Court  to 
levy  51.  7*.  2d.,  the  costs  of  the  suit ;  and  that  he  did  not,  at  the 
time  of  making  such  application,  offer  to  pay  the  fees :  and  "  that 
[  *282  ]  this  deponent  did  not  *  think  himself  authorised  to  issue  execution 
in  a  form  or  for  a  sum  different  from  that  directed  by  the  adjudica- 
tion and  order  of  the  said  Judge,  or  to  accept  and  receive  other  fees 
than  those  legally  payable  upon  the  "  said  adjudication  and  order. 
And  that,  although  the  Judge  did  not  give  reasons  in  detail  for 
refusing  to  order  &Ji.Ja.,  he  did  state,  in  substance,  that  his  com- 
pliance with  the  application  would  have  the  effect  of  abolishing  the 
system  and  rules  and  practice  of  the  county  courts,  as  established 
in  such  matters. 

BramweU  and  C.  Clark  now  showed  cause : 
The  whole  process  of  the  county  court  is  created  by  statute,  and 
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must  conform  to  it  The  course  of  execution  against  goods  or  body  Rco. 
is  directed  by  sects.  94  (l),  109(2),  110  (s),  of  stat  9  &  10  Vict.  c.  95.  flktchkb. 
Nothing  is  said  in  the  Act  as  to  partial  execution,  except  so  far  as  it  is 
warranted  by  sects.  92(4),  95  (5).  The  intention  of  the  Legislature 
has  been  that  these  Courts  should  be  self-supporting;  for  that  purpose 
the  fees  on  the  amount  of  debt  levied  by  their  process  are  important ; 
and  it  is  necessary  that  the  moneys  raised  should  come  into  the 
hands  of  their  officer.  The  statute  introduces  him  as  the  person 
into  whose  hands  the  debt  recovered  is  to  be  paid ;  and,  for  the 
proportionate  fees  which  he  receives,  he  is  accountable  to  the 
Commissioners  of  the  Treasury,  by  stat.  12  &  18  Vict.  c.  101,  s.  7. 
Those  fees  are  now  specifically  applicable  to  various  public  purposes, 
and  are  public  property.  By  stat.  9  &  10  Vict.  c.  95,  s.  94,  whenever 
an  order  for  payment  of  money  has  been  made  by  the  Judge,  if 
default  be  made  in  payment  "  at  the  time  or  times  and  in  the 
manner  thereby  directed/'  the  amount  shall  be  recoverable  by 
execution  against  the  goods,  and  *the  clerk,  at  the  plaintiff's  request,  [  *283  ] 
shall  issue  a  fi.  fa.  to  levy  "  such  sum  of  money  as  shall  be  so 
ordered,"  and  also  the  costs  of  execution.  The  time  and  manner  of 
payment  are  not  subject  to  alteration  except  in  one  instance,  under 
sect.  100,  when  the  defendant  has  been  summoned  before  the  Court 
under  sect.  98.  It  would  be  difficult,  in  a  case  like  the  present,  for 
the  plaintiff's  attorney  to  fill  up  the  form  of  writ  Could  he  insert 
that  part  of  the  debt  has  been  recovered,  and  the  bailiff  is  to  levy 
the  rest  ? 

(Lord  Campbell,  Ch.  J. :  Would  the  proceeding  be  anything  more 
than  the  issuing  &fi.  fa.  or  ca.  sa.  from  a  superior  Court,  when  part 
of  the  debt  had  been  paid  ?) 

The  writ  ought  to  agree  with  the  judgment :  if  it  do  not,  and  the 
reason  of  the  variance  be  not  shown  by  the  writ  itself,  the  process 
is  bad :  Webber  v.  Hutchins  (6).  There  are  no  means  here  of  making 
an  authentic  entry  which  would  estop  the  plaintiff  from  suing  again. 

(Lord  Campbell,  Ch.  J. :  The  insertion  of  52. 7*.  2d.  in  the  warrant 
would  be  conclusive  evidence  against  him  that  no  more  was  due  to 
him  at  the  time  from  the  defendant  in  this  cause. 

(1)  County  Courts  Act,  1888  (51  &  (4)  County  Courts  Act,  1888  (51  ft 

52  Vict.  c.  43),  s.  146.  52  Vict  c  43),  s.  105. 

(&)  Ibid.  s.  155.  (5)  Ibid.  s.  149. 

(3)  County  Court  Eules,  1903,  Ord.  (6)  58  B.  E.  712  (8  M.  &  W.  319). 
XXV.  r.  48. 
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Reg.  Wiohtman,  J. :   An  order  of  the  Court   would   appear.    What 

Fletchkk     danger  do  you  say  would  result  from  the  making  of  such  an  order 
as  this  plaintiff  applies  for  ?) 

The  plaintiff  might  afterwards  deny  that  he  had  instructed  the  clerk 
of  the  Court  to  levy  for  the  smaller  amount ;  and,  on  these  pro- 
ceedings, the  contrary  would  not  appear. 

(Wiohtman,  J. :  If  he  applied  to  the  clerk  to  levy  the  residue,  the 
county  court  would  not  sanction  tbe  application,  and  this  Court 
would  not  enforce  it.) 

[  *284  ]      But,  further,  if  a  mandamus  could  issue  in  this  case,  it  *should  be 
directed  to  the  Judge,  not  the  clerk. 

(Lord  Campbell,  Ch.  J. :  The  minister  who  is  to  do  the  ministerial 
office  is  the  person  to  be  commanded.  If  he  ought  to  have  done  the 
act  without  a  special  mandate  of  the  Judge,  is  not  he  the  party  in 
default?) 

By  sect.  94,  the  clerk,  "  at  the  request  of  the  party  prosecuting  such 
order,  shall  issue  under  the  seal  of  the  Court  a  writ  of  fieri  facias 
as  a  warrant  of  execution  to  the  high  bailiff."  The  writ  is  the  writ 
of  the  Court ;  and  the  Judge  should  be  directed  to  issue  it. 

Brewer,  contra : 

If  the  mandamus  cannot  issue  in  this  case,  there  can  be  no 
execution  against  goods  for  the  residue  of  a  debt  where  part  remains 
unpaid ;  but  a  summons  under  sect.  98  (l)  must  always  issue.  This 
is  not  contemplated  by  the  statutes.  In  the  Schedule  of  Forms 
annexed  to  the  Bules  of  Practice (2),  the  form  for  "Execution 
against  the  goods  of  defendant "  provides  for  the  case  where  "  part 
of  the  said  sum,"  ordered  by  the  Court  to  be  paid,  remains  unpaid, 
and  there  is  a  direction  as  to  poundage  on  the  sum  "  remaining 
due."  It  is  not  suggested  here  that  the  Ml  10s.  KM.  has  not  been 
paid  to  the  plaintiffs,  though  it  is  unpaid  to  the  clerk.  As  to  the 
second  point,  the  clerk  is  the  person  directed  by  the  statute  to  issue 
process  of  execution.  There  is  nothing  that  the  Judge  could  do  if  a 
mandamus  were  directed  to  him. 

(1)  See  now  Debtors  Act,  1869  (2)  Pollock's  Practice  of  the  County 
(32  &  33  Viot.  c.  62),  s.  0.— A.  C.  Courts,  App.  p.  111. 
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(Lord  Campbell,  Ch.  J. :  He  would  have  to  make  an  order  on  the        Beg, 
clerk.) 


r. 
Flktohbr. 


Then  the  Judge  must  rehear. 

(Wightman,  J. :  Nothing  remains  for  him  to  hear.) 

Cur.  adv.  vvlt. 

Lord    Campbell,    Ch.    J.    now  delivered    the    judgment  of  the       [285] 
Court : 

Upon  this  rule  the  question  has  been  raised,  whether  a  plaintiff 
who  has  recovered  a  judgment  in  the  county  court  for  debt  and 
costs,  and  has  received  the  debt  out  of  Court,  is  entitled  to  a  writ  of 
execution  for  the  costs.  For  the  defendant  it  was  contended  that, 
according  to  the  statute  and  the  form  of  the  judgment,  and  the 
rules  of  practice  in  the  county  court,  the  whole  of  the  sum  recovered 
ought  to  be  paid  either  into  Court  or  to  an  officer  of  the  Court,  and 
that,  if  the  plaintiff  received  any  part  himself,  he  lost  the  right  to 
an  execution  for  the  residue.  But  we  find  nothing  in  the  statute 
or  the  rules  to  support  this  view.  Provisions  are  made  in  both  for 
execution  for  the  residue  after  part  satisfaction :  see  section  95  (l), 
and  rules  120,  121  and  122  (2) ;  and  no  provision  is  found  pro- 
hibiting part  satisfaction  to  a  plaintiff  without  the  intervention  of 
the  Court.  The  order  to  the  defendant,  in  the  form  of  the  judg- 
ment, to  pay  the  money  into  Court,  is  directory,  and  for  the  benefit 
of  the  defendant  if  he  chooses  that  mode  of  payment. 

The  defendant  further  alleges  that  the  Legislature  intended  to 
secure  a  sufficiency  of  fees  for  the  support  of  the  county  courts, 
and  that  the  bringing  of  all  the  money  recovered  into  Court  is 
important  for  this  purpose.  But  we  think  that  there  was  not  an 
intention  to  create  useless  costs.  Plaintiffs  generally  in  our  Courts 
are  entitled  to  prosecute,  abandon  or  settle  their  suits  as  they  may 
choose  ;  and  we  see  no  reason  for  considering  the  county  courts  to 
stand  in  a  different  situation  in  this  respect  from  the  other  tribunals 
of  the  country.  It  is  *obvious  that  a  plaintiff's  power  of  settling  [  *286  ] 
with  a  defendant  without  an  execution  may  be  the  means  of  saving 
expense.  By  so  settling  for  part  he  does  not,  in  our  judgment, 
incur  any  incapacity  in  respect  of  an  execution  for  the  residue. 

(1)  County  Courts  Act,  1888  (51  &  (2)  Pollock's  Practice  of  the  County 
52  Vict.  c.  43),  s.  149.  Courts,  App.  pp.  87,  88. 
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Bbo.  As  the  Judge,  when  applied  to,  had  declined  to  order  the  writ,  we 

F letch kb.     think  that  the  rule  against  the  clerk  ought  not  to  be  drawn  up  if 
within  a  week  he  issues  an  execution  as  prayed  :  otherwise, 

Rule  absolute  (1). 


BATARD  v.  HAWES. 
SAME  v.  DOUGLAS. 

[  287  ]  BATARD    V.    HAWE8. 

(2  El.  &  BL  287—300 ;  S.  0.  22  L.  J.  Q.  B.  443;  17  Jur.  1154.) 

Plaintiff,  being  a  provisional  committee-man,  became  with  eleven  others, 
including  defendant,  liable  for  a  debt  contracted  in  respect  of  the  scheme 
The  creditor  sued  plaintiff,  who  ultimately  paid  the  whole  debt.  Two  of 
the  original  co-contractors  died  before  the  payment.  Plaintiff  sued 
defendant  for  contribution.    Held: 

1.  That,  though  there  might  be  many  cross  liabilities  amongst  the  pro- 
visional committee-men,  in  respect  of  the  scheme,  an  action  lay,  at  law,  for 
contribution  against  such  of  them  as  were  liable  to  pay  this  debt,  provisional 
committee-men  not  being  partners. 

2.  That  the  plaintiff  was  entitled  to  recover  only  one-twelfth  of  the  debt ; 
the  liability  of  a  co-contractor  to  one  who  has  paid  the  entire  debt  being,  at 
law,  to  contribute  an  aliquot  part  according  to  the  number  of  persons 
originally  liable,  without  reference  to  the  number  liable  at  law  at  the  time 
of  payment. 

Semite :  that  an  action  would  have  lain  at  law,  for  contribution,  against 
the  representatives  of  the  deceased  co-contractors. 

Declaration  for  money  paid.  Pleas :  1.  Except  as  to  72Z.  19s.  6rf., 
Never  indebted.  2.  As  to  72/.  19*.  6d.,  payment  into  Court.  The 
plaintiff  joined  issue  on  the  first  plea,  and  took  the  money  out  of 
Court  on  the  second. 

On  the  trial,  before  Crompton,  J.,  at  the  Westminster  sittings  in 
Hilary  Term  last,  it  appeared  that  the  plaintiff,  the  defendant,  and 
several  other  persons,  were  members  of  a  provisional  committee  ; 
and  that  an  engineer  of  the  name  of  Baley  had  been  employed,  in 
respect  of  the  scheme,  in  1847,  by  some  of  the  members.  Baley 
sued  the  plaintiff  alone,  and  recovered  from  him  758Z.  18*.  7d. 
which  was  paid  by  plaintiff  in  1850.   The  action  was  for  contribution. 

(1)  The   writ  issued  in  the  above  suggested  that,  as  the  Judges  on  the 

case ;  and  there  was  a  return,  to  which  Bench  adhered  to  the  opinion  expressed 

there  was  a  demurrer.     On  the  de-  by  the  Court  in    making   the  rule 

murrer  coming  on  for  argument,  on  absolute,  it  would  be  better  to  enter 

15th  January,  185.*,  it  was  intimated  judgment    for    the    Crown,   without 

that  the  case  might  be  brought  before  argument.    This  was  acceded  to ;  but 

a  court  of  error.     This  Court  (Lord  the  prosecutors  afterwards  abandoned 

Campbell,      Ch.      J.,      Coleridge,  their  writ  of  error,  and  no  further 

Wightman    and    Crompton,     JJ.),  proceedings  were  taken  on  it. 
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The  plaintiff's  case  was  that  the  members  of  the  provisional  Batard 
committee,  who  had  originally  made  themselves  liable  to  Mr.  Baley,  hawes. 
were  five  and  no  more ;  viz.  the  plaintiff,  the  defendant,  and  three 
persons  named  Schneider,  Douglas  (defendant  in  the  other  cause) 
and  Hilliard,  all  still  alive.  The  plaintiff  commenced  actions 
against  the  four  persons  *who,  according  to  his  case,  were  jointly  [  *288  ] 
liable  with  him,  claiming  from  each  one-fifth  of  the  amount  which 
he  alone  had  paid  to  Baley.  Schneider,  before  the  trial  of  this 
action,  compromised  the  action  against  him  by  paying  1001.  The 
other  two  actions  were  still  pending.  The  defendant's  case  was  that 
the  original  employers  of  Mr.  Baley  were  more  than  the  five  persons 
above  named.  There  was  evidence  which  left  it  somewhat  in  doubt 
how  many  co-contractors  there  were :  the  jury  found,  and  it  was  not 
disputed  that  on  the  evidence  they  were  justified  in  finding,  that 
the  original  employers  consisted  of  the  plaintiff,  the  four  persons 
whom  he  sued,  and  also  seven  other  members  of  the  provisional 
committee,  of  whom  two  died  after  the  debt  was  contracted,  but 
before  the  plaintiff's  payment  in  1850.  On  this  finding,  the  plain- 
tiff's counsel  contended  that  the  plaintiff  was  entitled  to  one  tenth 
part  of  the  debt,  as  the  number  of  persons  liable  at  law  to  Baley  at 
the  time  the  payment  was  made  was  ten.  A  tenth  part  of  the  debt 
was  751.  Is.  10d. ;  and,  as  the  sum  paid  into  Court  was  722. 19s.  6d., 
the  plaintiff  was  on  this  supposition  entitled  to  a  verdict  for 
21.  8*.  4d.  The  defendant's  counsel  contended  that  the  plaintiff 
was  entitled  only  to  one-twelfth  part  of  the  debt  paid,  the  original 
co-contractors  being  twelve ;  and,  as  one  twelfth  was  621.  16*.  6d., 
the  payment  into  Court  was,  on  this  supposition,  more  than 
sufficient.  But,  supposing  that  the  right  sum  was  751.  Is.  10d.,  as 
contended  for  by  the  plaintiff,  the  defendant's  counsel  contended 
that  Schneider  had,  on  that  supposition,  overpaid  the  plaintiff 
242.  12*.  2d.,  and  that  the  defendant  was  entitled  to  the  benefit  of 
one  ninth  of  that  overpayment,  or  21  lis.  8d. ;  which  would  turn 
the  scale  in  his  favour.  The  learned  Judge  directed  a  *verdict  [  m2&  ] 
for  the  plaintiffs  for  2Z.  8*.  4d.,  with  leave  to  move  to  enter  a 
verdict  for  the  defendant  on  either  point.  He  said  he  would 
amend  by  adding  a  plea  of  payment,  if  necessary  to  raise  the  last 
point ;  but  the  plaintiff's  counsel  did  not  require  the  amendment 
to  be  made. 

Crowder,  in  the  same  Term,  obtained  a  rule  nisi  pursuant  to 
the  leave  reserved. 
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batard  Batard   v.  Douglas. 

r. 

hawes.  This   case  (against  another  of  the   five)  was  afterwards  tried 

before  Lord  Campbell,  Ch.  J.,  at  the  Westminster  sittings  after 
Hilary  Term.  On  the  trial  of  this  cause  the  jury  found  that  the 
number  of  co-contractors  was  only  five  (l).  The  Lord  Chief 
Justice  directed  a  verdict  for  one  fifth  of  the  debt. 

In  Easter  Term,  April  19tb,  Shee,  Serjt.  moved  for  a  new  trial 
in  Batard  v.  Douglas,  on  the  ground  that  the  plaintiff  and  defen- 
dant, being  members  of  a  provisional  committee,  had  many  cross 
liabilities  in  respect  of  the  scheme,  and  that  it  was  a  misdirection 
to  direct  the  jury  to  find  a  verdict  for  contribution  in  respect  of 
one  of  them.  In  Cowell  v.  Edwards  (2),  Lord  Eldon  doubted 
whether,  even  as  between  co-sureties,  an  action  at  law  would  lie  in 
a  complicated  case :  and  he  repeats  the  remark  in  Craythorne  v. 
Swinburne  (8). 

Lord  Campbell,  Ch.  J. : 

The  objection  made  is  not  tenable.  If  provisional  committee- 
men were  partners  the  action  would  not  lie:  but  it  has  been 
[  *290  ]  solemnly  *decided  that  provisional  committee-men  are  not,  as 
partners,  liable  on  all  transactions  entered  into  by  any  one  of 
them,  but  that  the  liability  in  each  case  depends  on  the  actual  con- 
tract made,  taking  each  separately  as  an  isolated  transaction,  and 
as  if  that  was  the  only  contract  made.  I  think  there  is  no  third 
class  known  to  the  law ;  either  they  are  partners  or  they  are  not : 
and,  if  they  are  not,  the  rights  arising  on  one  contract  cannot  be 
varied  because  there  are  others. 

Wightman,  J. : 

It  being  decided  that  the  liabilities  of  provisional  committee- 
men are  not  those  incident  to  a  partnership,  they  must  be  those 
arising  on  a  series  of  separate  contracts  ;  and  at  common  law  each 
co-contractor  is  liable  for  contribution. 

Erle,  J.  and  Crompton,  J.  concurred. 

Shee  then,  on  affidavits,  obtained  a  rule  nisi  for  a  new  trial, 
or  to  reduce  the  damages. 

(1)  The  jury  in  Batard  v.  Hilliard,  (2)  2  Bos.  &  P.  268. 

which  was  afterwards  tried,  found  that  (3)  9  R.  B.  264,  266  (14  Ves.  160, 

the   number    of    co-contractors   was  164). 
eight. 
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BATARD    V.   HaWES.  Batabd 

BramweU  and  Prentice,  in  last  Easter  Term  (1),  showed  cause       Hawks. 
in  Batard  v.  Hawes  : 

First :  the  proper  divisor  of  the  debt  was  ten.  At  the  time  the 
debt  was  paid  by  the  plaintiff,  the  plaintiff  and  the  defendant  were 
liable,  at  law,  to  be  sued  along  with  eight  others  and  no  more ;  and 
the  plaintiff,  having  paid  the  whole  debt,  is  entitled  to  recover  from 
each  one  tenth.  There  was  no  remedy  at  law  for  Baley  against  the 
estate  of  the  two  deceased  committee-men :  the  plaintiff,  having 
paid  Baley,  is  on  principles  of  equity  entitled  to  the  *same  redress  [  *291  ] 
which  Baley  had,  but  no  more.  It  would  be  strange  if,  by  paying 
Baley,  the  plaintiff  could  create  a  legal  liability  on  the  part  of  the 
executors  of  the  deceased  co-contractors,  when  there  was  none  before ; 
yet,  if  the  liability  of  the  surviving  co-  contractors  is  to  depend  on 
the  original  number,  the  plaintiff  must  have  a  remedy  at  law 
against  the  executors  of  the  deceased ;  for  which  there  is  no  prece- 
dent. Then,  as  to  the  other  point :  Schneider  did  not  pay,  nor  did 
the  plaintiff  accept  payment,  as  in  satisfaction  of  the  defendant's 
debt :  it  was  a  compromise  of  the  claim  against  Schneider  himself. 
The  legal  liability  of  co-contractors  to  contribute  to  the  one  who 
has  paid  the  whole  is  not  a  joint  liability,  of  co-sureties  for  the 
whole,  but  a  separate  liability  of  each  to  contribute  an  aliquot 
part :  had  Schneider  failed  to  pay,  the  defendant's  liability  would 
not  have  been  increased  at  law ;  neither  is  his  liability  diminished 
because  Schneider  has  paid  too  much. 

Croivder  and  Ogle,  contra : 

The  real  principle  of  the  action  for  contribution  is  that  it  is  an 
equitable  principle  introduced  into  the  law  :  and  the  Court  there- 
fore must  look  to  the  equitable  liabilities.  The  ground  on  which 
contribution  is  given  is  explained,  in  Craythorne  v.  Swinburne  (2), 
by  Sir  Samuel  Romitty  in  the  course  of  his  argument ;  and  his 
explanation  is  adopted  by  Lord  Eldon  in  the  judgment.  It  does 
not  depend  upon  a  contract  between  the  parties,  but  upon  a 
principle  of  equity  that  all  should  contribute  equally  to  the  pay- 
ment of  the  debt  to  which  all  were  liable :  and  the  law,  adopting 
that,  implies  a  promise. 

(1)  The  case  was  heard  on    April  bell,  Ch.  J.,  Wightman  and  Crompton, 

28th,  before   Lord   Campbell,  Ch.  J.,  JJ. 

Wightman,  Erie  and  Crompton,  JJ. ;  (2)  9  E.  B.  264  (14  Ves.  160). 
and  on  April  29th,  before  Lord  Camp- 
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Batabd  (Crompton,  J. :  But  the  promise  is  not  implied  till  the  payment ; 

Hawks.      and,  *at  the  time   of    the    payment,  as  is   pointed  oat  by  Mr. 

[  *292  ]  Bramwell,  the  creditor  had  a  legal  remedy  against  nine  besides  the 
plaintiff,  and  no  more.  If  the  plaintiff  is,  by  paying  Baley,  pat 
in  Baley's  place,  he  woold  have  a  legal  remedy  against  those  nine 
and  no  more.) 

The  cause  of  action  is  not  complete  till  the  payment;  bat  the 
promise  implied  is  to  contribute  according  to  the  equitable  liability ; 
and  the  equitable  liability  depends,  not  on  the  number  of  parties 
at  the  time  of  the  payment,  but  on  the  original  number.  It 
would  be  very  inconvenient  if  the  liability  were  to  vary  from  day 
to  day  according  as  the  parties  lived  or  died,  or  paid  more  or 
less.  Perhaps  the  point  is  best  illustrated  by  an  imaginary  case. 
Suppose,  instead  of  paying  the  whole  debt  of  758Z.  18s.  Id.  in  1850, 
Batard  had  in  the  lifetime  of  the  two  deceased  co-contractors  paid 
on  account  100L  He  would  then  have  paid  more  than  his  share, 
and  would  have  a  right  of  action  against  Hawes  for  one  twelfth  of 
that  over-payment ;  but,  if  afterwards  Baley  applied  to  Hawes  for 
payment  of  the  residue,  and  received  more  than  1001.  from  Hawes, 
then,  according  to  plaintiff's  reasoning,  Hawes  would  have  a  cause 
of  action  against  Batard  for  one  twelfth  of  what  Hawes  had  paid 
beyond  what  Batard  had  paid ;  for  by  so  paying  he  relieved  Batard 
from  a  legal  liability  to  Baley;  and  Batard  would,  on  these 
principles,  have  no  defence,  though  he  had  already  paid  more  than 
his  share ;  and  so  the  rights  and  liabilities  would  vary  toties  quoties 
with  the  payments.  But,  if  the  time  of  the  contracting  of  the 
liability  be  looked  to,  and  the  implied  promise  be  taken  to  be  made 
then,  and  to  be  that  each  shall  contribute  such  an  aliquot  part 
according  to  the  then  number  of  contractors,  no  such  difficulty 
arises. 

[  ♦293  ]  (Crompton,  J. :   Could  the  plaintiff  *then,  instead  of  declaring 

for  money  paid,  have  maintained  a  special  count  on  a  promise, 
in  consideration  of  plaintiff  entering  into  a  joint  liability  with 
defendant,  to  contribute  an  aliquot  part  ?) 

Probably  he  could. 

(Lord  Campbell,  Ch.  J. :  Has  it  ever  been  decided  that  an  action 
will  not  lie  against  the  executor  of  a  deceased  co-contractor  for 
contribution  ?) 
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It  has  not :  such  an  action  probably  does  lie  :  Prior  v.  Hembrow  (i).  batard 
Bat,  supposing  that  the  action  does  not  lie  against  the  executors,  hawes. 
the  plaintiff  is  no  worse  off  than  if  the  two  co-contractors,  instead  of 
dying,  had  become  insolvent.  That  would  not  have  entitled  him 
to  sue  the  defendant  for  more  than  his  proportion.  This  is  laid 
down  in  Story  on  Equity  Jurisprudence,  sect.  496,  vol.  1,  p.  898 
(2nd  edition),  where  it  is  said :  "  Thus,  if  there  are  four  sureties,  and 
one  is  insolvent,  a  solvent  surety,  who  pays  the  whole  debt,  can 
recover  only  one  fourth  part  thereof  (and  not  a  third  part)  against 
the  other  two  solvent  sureties.  But  in  a  court  of  equity,  he  will  be 
entitled  to  recover  one  third  part  of  the  debt  against  each  of  them." 
Story  there  refers  to  Cowett  v.  Edwards  (2)  and  Browne  v.  Lee  (3). 
The  plaintiff,  if  he  chooses  to  sue  at  law,  must  have  his  action  subject 
to  legal  incidents.  If  he  goes  into  equity  he  may  make  all  con- 
tribute, and  will  have  equitable  relief.  The  principles  on  which  the 
action  of  contribution  is  founded  are  discussed  in  Craythorne  v. 
Swinburne  (4),  in  Mr.  Smith's  note  (s)  to  Lampleigh  v.  Brathwait  (e), 
and  in  Theobald  on  Principal  and  Surety,  p.  266. 

As  to  the  second  point.     The  defendant  is  entitled  to  the  benefit       [ 294  1 
of  the  over-payment  by  Schneider.    The  plaintiff  was  on  equitable 
principles  entitled  to  be  indemnified  in  consequence  of  his  having 
paid  the  whole  debt ;  but  he  is  not  entitled  to  make  a  profit  of  it. 

(Erle,  J. :  Schneider  made  a  compromise  of  his  own  case ;  for  that 
purpose  he  pays  100J. ;  it  turns  out  to  be  too  much ;  and  you  say 
the  defendant  is  entitled  to  the  benefit  of  the  over-payment.  Suppose 
it  had  turned  out  to  be  too  little.  Do  you  say  that  the  defendant 
would  be  liable  to  make  good  the  deficiency  ?) 

Whatever  payment  the  plaintiff  received  from  the  contributor  must 
be  taken  to  have  been  received  in  reduction  of  the  debt :  Knight  v. 
Hughes  (7).  That  was  indeed  only  a  Nisi  Prius  decision ;  but  it  was 
not  questioned  by  the  counsel  of  the  plaintiff. 

BramweU,  at  the  close  of  the  argument,  referred  the  Court  to 

Bawstone  v.  Parr(n)t  Sumner  v.  Powell  (9),  2  Williams  on  Ex.  1481 

(4th  ed.)  (Part  IV.  B.  II.  ch.  1,  §  2). 

Cur.  adv.  valt. 

(1)  58  E.  E.  891  (8  M.  &  W.  873).  (6)  Hob.  105  (5th  ed.). 

(2)  2  Boe.  &  P.  268.  (7)  3  Car.  &  P.  467. 

(3)  6  B.  &  0.  689,  697.  (8)  3  Buss.  424,  539. 

(4)  9E.  E.  264  (14  Yes.  160).  (9)  16  E.  B.   136   (2   Mer.  30;    T. 

(5)  1  Sm.  L.  C.  (3rd  ed.)  71  a  [11th  &  B.  423). 
ed.  p.  156.] 
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Batabd  In  the  same  Term  (1),  Bramwell  and  Prentice  showed  cause  in 

Hawes.      Batard  v.  Douglas,  and  Ph.  Francis  was  heard  in  support  of  the 

rule.    Deering  v.  The  Earl  of  Winchelsea(2),  HarberVs  case(s), 

[  *295  ]      Rich  v.  Barker  (*)  and  *5  Vin.  Abr.  562  (Contribution  and  Average, 

pi.  14)  were  referred  to.    It  is  unnecessary  to  report  the  argument 

more  fully,  on  account  of  the  argument  in  the  former  case. 

Cur.  adv.  wit. 

Lord  Campbell,  Ch.  J.,  in  this  Term  (May  81)  delivered  the  judgment 
of  the  Court  : 

It  appeared  in  this  case  that  the  plaintiff,  the  defendant,  and 
several  other  persons,  had  jointly  employed  Mr.  Baley,  an  engineer, 
to  make  plans  and  sections,  and  to  do  engineering  work,  preparatory 
to  bringing  a  bill  for  a  railway  before  Parliament.  The  plaintiff 
was  sued  by  Baley  for  the  amount  of  his  bill,  and  was  obliged  to 
pay  him  :  and  he  then  brought  the  present  action,  to  recover  from 
the  defendant  his  share  of  contribution. 

The  jury  found,  at  the  trial,  that  there  were  twelve  persons, 
including  the  plaintiff  and  the  defendant,  who  were  parties  to  the 
original  employment  of  and  contract  with  Baley ;  and  that  two  of 
those  persons  had  died  before  the  payment  by  the  plaintiff  to  Baley. 
The  defendant  had  paid  into  Court  an  amount  sufficient  to  cover 
one  twelfth  of  the  amount  of  the  payment  to  Baley,  but  not  sufficient 
to  cover  one  tenth  of  that  amount.  And  the  question  thus  arose  for 
our  consideration,  Whether  the  amount  to  be  recovered  by  the 
plaintiff  under  the  above  circumstances  was  to  be  calculated  accord- 
ing to  the  number  of  original  joint  contractors,  or  according  to  the 
number  of  those  who  were  alive  when  the  payment  was  made,  and 
against  whom  the  right  of  the  creditor  to  sue  at  law  had  survived. 
[  *296  ]  The  point  appeared  to  us  to  be  one  which  would  *admit  of 

considerable  doubt :  and  we  took  time  to  consider  our  judgment. 

If  the  right  to  contribution  is  to  be  considered  as  arising  merely 
from  the  fact  of  payment  being  made,  so  as  to  relieve  a  party  jointly 
liable  from  legal  liability,  we  should  have  to  look  to  the  number  of 
co-contractors  actually  liable  at  law  at  the  time  of  making  the  pay- 
ment which  relieved  them  from  liability.  But  we  think  that  it  is 
not  merely  the  legal  liability  to  the  creditor  at  the  time  of  the  pay- 
ment that  we  are  to  regard,  but  that  we  must  look  to  the  implied 

(1)  May  5th.  Before  Lord  Camp-  (2)  2  Bob.  &  P.  270. 
bell,  Ch.  J.,  Wightman,  Erie  and  (3)  3  Co.  Rep.  11  b. 
Crompton,  JJ.  (4)  Hardr.  131. 
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* 

engagement  of  each,  to  pay  his  share,  arising  out  of  the  joint  con-  Batabd 
tract  when  entered  into.  To  support  the  action  for  money  paid,  it  Hawes. 
is  necessary  that  there  should  be  a  request  from  the  defendant  to 
pay,  either  express  or  implied  by  law.  Where  one  party  enters 
into  a  legal  liability  for  and  at  the  request  of  another,  a  request  to 
pay  the  money  is  implied  by  law  from  the  fact  of  entering  into  the 
engagement ;  and,  if  the  debt  or  liability  is  incurred  entirely  for  a 
principal,  the  surety,  being  liable  for  him  at  his  request,  and  being 
obliged  to  pay,  is  held  at  law  to  pay  on  an  implied  request  from  the 
principal  that  he  will  do  so.  In  a  joint  contract  for  the  benefit  of 
all,  each  takes  upon  himself  the  liability  to  pay  the  whole  debt, 
consisting  of  the  shares  which  each  co-contractor  ought  to  pay  as 
between  themselves;  and  each,  in  effect,  takes  upon  himself  a 
liability  for  each  to  the  extent  of  the  amount  of  his  share.  Each, 
therefore,  may  be  considered  as  becoming  liable  for  the  share  of 
each  one  of  his  co-contractors  at  the  request  of  such  co-contractor ; 
and,  on  being  obliged  to  pay  such  share,  a  request  to  pay  it  is 
implied  as  against  the  party  who  ought  to  have  paid  it,  and  who  is 
♦relieved  from  paying  what,  as  between  himself  and  the  party  who  [  **w  ] 
pays,  he  ought  himself  to  have  paid  according  to  the  original 
arrangement.  If  the  original  arrangement  was  inconsistent  with 
the  fact  that  each  was  to  pay  his  share,  no  action  for  such  contribu- 
tion could  be  maintained.  Thus,  if,  by  arrangement  between  them- 
selves, one  of  the  joint  contractors,  though  liable  to  the  creditor,  was 
not  to  be  liable  to  pay  any  portion  of  the  debt,  it  is  clear  that  no 
action  could  be  maintained  against  him  ;  though,  if  the  relief  from 
the  legal  liability  were  alone  looked  to,  it  would  follow  that  he  was 
liable  to  contribute.  So,  where  one  surety  enters  into  an  engage- 
ment of  suretyship  at  the  request  of  his  co-surety,  it  has  been  held 
that  the  co-surety,  paying  the  whole,  can  maintain  no  action : 
Turner  v.  Davies  (l). 

Our  opinion  is  in  conformity  with  the  cases  in  which  it  has  been 
held  that  a  co-surety  is  not  liable  at  law  to  a  greater  extent  than  his 
share,  with  reference  to  the  original  number  of  sureties,  notwith- 
standing the  insolvency  of  one  or  more  of  the  co-contractors ;  and 
also  agrees  with  the  rule  laid  down  by  Mr.  Justice  Bayley,  in 
Browne  v.  Lee  (2),  where  he  says :  "  I  think,  that  at  law,  one  of 
three  co-sureties  can  only  recover  against  any  one  of  the  others  an 
aliquot  proportion  of  the  money  paid,  regard  being  had  to  the 
number  of  sureties." 

(1)  2  Eap.  N.  P.  C.  479.  (2)  6  B.  &  0.  697. 
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batabd  It  was  urged  before  us,  by  Mr.  Bramwell,  that,  if  there  were  an 

Hawik.  implied  original  arrangement  between  the  co-contractors,  an  action 
ought  to  be  maintainable  on  such  promise  against  the  executors  of 
a  deceased  co-contractor ;  and  he  said  that  there  being  no  instance 
of  such  an  action  went  strongly  to  show  that  there  was  no  such 

[  *298  ]  "original  engagement.  It  might  be  said,  on  the  other  hand,  that 
there  is  no  instance  in  the  books  of  the  party  who  has  paid  recover- 
ing more  than  an  aliquot  proportion  with  reference  to  the  original 
number  of  co-contractors,  by  reason  of  the  death  of  one  or  more  of 
them.  But  it  is  a  more  satisfactory  answer,  that  there  is  very  strong 
authority  for  holding  that  such  an  action  will  lie  against  executors. 
In  Ashby  v.  Ashby(\)  those  very  learned  Judges  Mr.  Justice 
Bayley  and  Mr.  Justice  Littlbdalb  rely  on  such  an  action  lying 
against  executors  as  the  ground  of  their  judgments  on  the  point 
directly  before  them.  Mr.  Justice  Bayley  says  (2) :  "  To  put  a 
plain  case,  suppose  two  persons  are  jointly  bound  as  sureties,  one 
dies,  the  survivor  is  sued  and  is  obliged  to  pay  the  whole  debt.  If 
the  deceased  had  been  living,  the  survivor  might  have  sued  him  for 
contribution  in  an  action  for  money  paid,  and  I  think  he  is  entitled 
to  sue  the  executor  of  the  deceased  for  money  paid  to  his  use  as 
executor."  And  Mr.  Justice  Littlbdalb  says  (3) :  "  Suppose  that  a 
plaintiff  had  become  bound  jointly  with  a  testator,  and  after  his  death 
had  paid  the  whole  debt ;  I  should  think  that  an  action  against  the 
executor  for  money  paid  to  his  use  might  be  supported,  and  that  the 
plaintiff  would  be  entitled  to  judgment  de  bonis  testatoris"  See  also 
2  Williams  on  Executors,  1st  edit.  1088  (4).  Such  an  action  against 
executors  can  only  be  supported  on  the  ground  of  the  existence  of 
such  an  implied  original  engagement  as  we  have  adverted  to,  which, 

[  *299  ]  being  made  in  the  testator's  time,  would  bind  the  ^executors ;  and 
such  an  engagement,  if  implied,  would  form  a  good  legal  ground  for 
supporting  the  action  of  money  paid. 

We  were  pressed  also  with  the  dictum  of  Lord  Eldon  in  Craythorne 
v.  Swinburne  (5),  referred  to  by  Pabkb,  B.  in  Kemp  v.  Finden  (e)  and 
in  Davies  v.  Humphreys  (7),  as  to  the  action  of  contribution  being 
founded  rather  upon  a  principle  of  equity  than  upon  contract.  The 
expressions  of  Lord  Eldon,  however,  will  be  found  to  relate  rather 

(1)  31  B.  E.  242  (7  B.  &  0.  444).  (5)  9B.B.  266  (14  Vea.  164). 

(2)  31  B.  R.  245  (7  B.  &  G.  449).  (6)  67  B.  B.  384,  386  (12  M.  &  W 

(3)  31  B.  B.  247  (7  B.  &  0.  451).  421,  424). 

(4)  Vol.  II.  p.  1509,  in  4th  ed. ;  (7)  55  B.  B.  547,  559  (6  M.  &  W. 
Part  IV.  Bk  II.  Ch.  2,  §  1.  [10th  153,  168). 

ed.  1413,  1414.] 
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to  the  origin  of  the  implied  contract  than  to  the  time  at  which  it  is  batard 
to  be  taken  to  be  made.  He  says:  "and  I  think,  that  right  is  iuwes. 
properly  enough  stated  as  depending  rather  upon  a  principle  of 
equity  than  upon  contract :  unless  in  this  sense  ;  that,  the  principle  of 
equity  being  in  its  operation  established,  a  contract  may  be  inferred 
upon  the  implied  knowledge  of  that  principle  by  all  persons,  and  it 
must  be  upon  such  a  ground,  of  implied  assumpsit,  that  in  modern 
times  courts  of  law  have  assumed  a  jurisdiction  upon  this  subject." 
This  passage  must  be  taken  to  admit  the  existence  of  an  implied 
contract,  and  does  not  appear  to  us  to  be  inconsistent  with,  or  to 
outweigh,  the  clear  expression  of  the  opinion  of  the  Judges  in  Ashby 
v.  Ashby  (1). 

Several  inconveniences  and  difficulties  were  pointed  out  on  both 
sides,  in  the  course  of  the  argument,  as  likely  to  arise  from  the 
adoption  of  each  of  the  rules  contended  for :  but  we  think  that  the 
rule  suggested  by  the  defendant's  counsel  will  be  found  much  more 
simple,  and  less  liable  to  the  inconveniences  pointed  out,  than  that 
contended  for  on  behalf  of  the  plaintiff. 

After  entertaining  considerable  doubt  on  the  subject,  we  have  [300] 
come  to  the  conclusion  that  the  rule  most  in  conformity  with  the 
authorities,  the  principles  of  law  and  the  convenience  of  the  case,  is 
to  look  to  the  number  of  original  co-contractors  for  the  purpose  of 
determining  the  aliquot  part  which  each  contributor  is  to  pay. 
And,  the  defendant  in  the  present  case  having  paid  into  Court  a 
sum  sufficient  to  cover  the  amount  due  in  proportion  to  the  number 
of  the  original  contractors,  the  rule  for  entering  the  verdict  for  the 
defendant  must  be  made  absolute. 

Our  decision  upon  this  point  renders  it  unnecessary  to  say  any- 
thing upon  the  question  raised  as  to  the  right  of  the  defendant  to 
credit  for  the  over-payment  by  one  of  the  co-contractors. 

Rule  absolute. 

In  Batard  v.  Douglas,  where  the  question  was  whether  the 
damages  should  be  reduced  from  a  fifth  to  an  eighth  or  a  seventh 
of  the  sum  paid  by  the  plaintiff  to  the  creditor,  the  rule  will  be 
absolute  for  reducing  the  damages  to  the  amount  of  an  eighth. 

Rule  accordingly. 
(1)  31  B.  B.  242  (7  B.  &  0.  444). 
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1853.  FROST  v.  OLIVER. 

May  5.  7. 

J*  m  11.        (2  EL  &  BL  301—331 ;  S.  C.  22  L.  J.  Q.  B.  353 ;  1  C.  L.  B.  1003 ;  18  Jur.  166 ; 

21  L.  T.  0.  S.  193.) 

Plaintiff  supplied  new  running  rigging  to  the  ship  P.,  then  lying  in  dock, 
on  the  order  of  T.,  who  was  on  boar  1  and  acting  as  her  master.  This  new 
running  rigging  was  necessary  for  her  outfit.  Defendant  was  registered  as 
owner  of  the  ship ;  and  T.  was  registered  as  master.  Plaintiff,  about  the 
time  he  supplied  the  goods,  inspected  the  register.  Defendant  afterwards 
sent  the  vessel  on  another  voyage  with  a  different  captain  aboard,  and 
carrying  with  her  all  the  rope  which  plaintiff  had  sent  for  the  running 
rigging,  most  of  it  worked  up,  but  some  not  Plaintiff  made  out  an  invoice, 
debiting  "Captain  T.  and  the  owners, "  and  demanded  payment  from 
defandant,  who  denied  his  liability.  Defendant  proved,  on  the  trial,  that 
he  had  made  an  agreement  to  sell  the  ship  to  G.,  to  be  employed  as  an 
emigrant  ship,  defendant  to  repair  her  so  as  to  be  approved  by  the  Emigra- 
tion Commissioners,  and  G\  to  pay  the  price  out  of  the  freight.  T.  was 
appointed  master  by  G. ;  and  defendant  never  saw  him  or  desired  him  to 
order  anything  for  the  ship :  but  there  was  evidence  that  T.  was  put  on  the 
register  with  defendant's  concurrence,  and  that,  whilst  T.  was  acting  as 
master,  defendant  kept  concurrent  possession  of  the  ressol,  and  executed 
some  other  repairs,  and  also  paid  the  dock  dues ;  and  that  the  new  running 
rigging  ought,  under  the  agreement,  to  have  been  supplied  by  him,  the 
Emigration  Commissioners  having  condemned  the  old  running  rigging. 
Defendant  not  being  satisfied  as  to  payment  by  G.,  and  the  agreement  not 
being  binding  under  the  Registration  Acts  (as  it  did  not  recite  the  certificate 
of  registration),  took  exclusive  possession  of  the  vessel. 

On  these  facts  the  case  was  left  to  the  jury,  who  found  for  the  plaintiff : 

Held,  that  there  was  evidence,  under  these  circumstances,  to  go  to  the 
jury  that  the  plaintiff  supplied  the  new  running  rigging  on  the  credit 
of  the  defendant,  and  that  defendant  had  given  T.  authority  to  pledge 
defendant's  credit  for  the  rigging  so  supplied. 

Per  Lord  Campbell,  Ch.  J.,  Wiohtman  and  Crompton,  JJ.  Erle,  J. 
dtisentiente. 

Declaration  for  goods  sold  and  delivered,  money  paid,  and 
money  found  due  on  an  account  stated.     Plea :  Never  indebted. 

On  the  trial,  before  Lord  Campbell,  Gh.  J.,  at  the  London 
sittings  after  last  Hilary  Term,  a  verdict  was  found  for  the  plaintiff. 

In  last  Easter  Term  BramweU  obtained  a  rule  nisi  for  a  new  trial. 

In  the  same  Term  (1),  Shee,  Serjt.  and  BoviU  showed  cause ;  and 
BramweU  and  Barstow  were  heard  in  support  of  the  rule. 

[  302  ]  The  facts,  so  far  as  they  are  important  to  the  decision  of  the 

Court,  and  the  arguments  of  counsel  will  be  sufficiently  collected 
from  the  judgments.  Cur  ^  ^ 

In  this  Term  (11th  June)  the  learned  Judges,  being  divided  in 
opinion,  delivered  their  judgments  seriatim  (2). 

(1)  May  5th  and  7th.  judgment,  as  it  contained  a  full  state- 

(2)  Lord  Campbell,  Ch.  J.  stated  ment  of  the  facts,  should  be  read  first 
that  it  would  be  convenient  that  his 
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Lord  Campbell,  Gh.  J. :  Frost 

This  was  an  action  against  the  defendant,  as  owner  of  the  ship  Oliver. 
Progres*,  for  the  value  of  rope  supplied  for  her  running  rigging. 
At  the  trial,  it  was  proved,  on  the  part  of  the  plaintiff,  that  the 
defendant,  a  merchant  at  Liverpool,  in  July,  1850,  was,  and  still 
continues  to  be,  the  sole  owner  of  this  ship  registered  at  Liverpool ; 
that,  with  his  privity,  one  Thompson  was  registered  as  master  of  the 
ship,  in  the  beginning  of  September,  1852,  and  so  continued  till 
11th  January,  1858  ;  that  the  ship,  in  the  beginning  of  September, 
1852,  was  in  a  dock  in  the  port  of  London,  to  be  repaired  and 
fitted  out  for  a  voyage  to  Australia,  to  carry  out  emigrants  ;  that 
Thompson  was  then  acting  as  master  of  the  ship ;  that  her  running 
rigging  was  rotten,  and  had  been  condemned  by  the  Emigration 
Commissioners ;  that  new  running  rigging  was  necessary  to  fit  her 
for  the  voyage  ;  that  Thompson  ordered  the  rope  in  question  for  the 
new  running  rigging  ;  that  it  was  supplied  by  the  plaintiff  upon  that 
order ;  that  the  plaintiff  caused  the  ship's  register  at  the  Custom- 
house to  be  inspected,  but  the  evidence  did  not  clearly  show  *whether  [  *30b  ] 
this  was  before  or  after  the  rope  was  supplied  ;  that  the  rope  was 
used  in  making  the  new  running  rigging ;  and  that  the  ship  sailed 
on  the  voyage  in  the  beginning  of  1858,  in  the  employment  of  the 
defendant,  under  a  different  master. 

On  the  part  of  the  defendant  it  was  proved  that,  on  the  14th  of  July, 
1852,  he  entered  into  a  written  agreement  with  one  Gompertz,  to 
sell  the  ship  to  him  for  a  sum  specified  ;  that  she  was  to  be  employed 
as  an  emigrant  ship  in  a  voyage  to  Australia ;  that  the  defendant 
was  to  repair  her,  so  that  she  should  be  approved  of  by  the 
Emigration  Commissioners;  that  Gompertz  was  to  pay  the  pur- 
chase money  out  of  the  freight  to  be  received  from  the  passengers  ; 
that  this  agreement  did  not  recite  the  certificate  of  registry ;  that 
Gompertz  appointed  Thompson  master  of  the  ship,  for  a  voyage  to 
Australia  and  back  ;  that,  on  the  4th  of  September,  Thompson  went 
on  board  and  began  to  act  as  master;  that  on  the  9th  of  September 
he  signed  a  receipt  for  the  ship,  but  that  the  defendant  still  kept 
three  ship-keepers  on  board  of  her ;  that  they  acted  under  the 
orders  of  one  Jackson,  an  agent  of  the  defendant,  who  was  superin- 
tending the  repairs  of  the  ship  for  him,  and  who  paid  them  their 
wages ;  that,  moreover,  one  Macalpine,  an  agent  of  the  defendant, 
remained  on  board  and  gave  orders  respecting  the  ship  and  her 
repairs ;  that  the  dock  dues  for  all  the  time  she  was  under  repair 
were  paid  by  the  defendant;  that  by  the  defendant's  order,  while 
b.b. — vol.  xcv,  86 
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Fkost  she  so  lay  in  the  dock,  she  was  new  coppered,  and  was  supplied 
Oliver.  with  new  standing  rigging  at  the  defendant's  expense ;  and  repairs 
[  »304  ]  were  done  to  her  to  the  amount  of  1,200J. ;  that  Thompson  *had 
taken  a  small  quantity  of  goods  on  board  for  passengers ;  that,  the 
defendant  not  being  able  to  obtain  payment  of  the  purchase  money, 
and  the  agreement  being  void  for  not  reciting  the  certificate  of 
registry,  the  defendant,  in  the  month  of  October,  caused  the  ship 
to  be  taken  from  the  dock  where  she  lay,  in  the  absence  of 
Thompson  and  without  any  notice  to  him ;  that  the  defendant  after- 
wards remained  in  the  exclusive  possession  of  the  ship,  and  having 
completed  her  outfit,  sent  her  on  the  voyage  under  another  master ; 
that  he  gave  orders  for  delivering  up  the  goods  of  the  passengers, 
and  all  things  remaining  moveable,  which  had  been  put  into  the 
ship  while  Thompson  acted  as  master;  that  the  greatest  part 
of  the  rope  supplied  by  the  plaintiff  had  been  worked  up  into  the 
running  rigging  during  that  time,  but  that  some  coils  remaining  on 
board  had  not  been  worked  up ;  that  the  whole  was  carried  off  in 
the  ship,  and  no  part  of  it  returned  to  the  plaintiff;  that  the 
defendant  had  never  seen  Thompson,  nor  given  him  any  directions 
to  purchase  anything  for  the  use  of  the  ship ;  that  the  plaintiff  and 
Thompson,  who  did  not  before  know  the  plaintiff,  having,  about  the 
middle  of  September,  met  him  in  a  railway  carriage,  one  Hutchinson 
asked  the  plaintiff  to  supply  the  Progress  with  rope ;  that  the 
plaintiff  said :  "  certainly  ;  who  is  to  give  me  the  order  ?  "  that  the 
answer  was  "Captain  Thompson;"  that  Thompson  did  give  the 
order,  and  the  rope  .was  supplied  accordingly;  that  the  invoice, 
made  out  in  the  usual  form,  debiting  "Captain  Thompson  and 
owners,"  was  sent  to  the  defendant  on  the  7th  of  December  with  a 
demand  of  payment;  and  that  he  returned  it  on  the  15th  of 
December,  denying  his  liability. 
[  305  ]  There  was  a  verdict  for  the  plaintiff  for  2951.  17*.  Id.,  the  value 

of  the  rope ;  and  a  rule  was  granted  to  show  cause  why  there  ought 
not  to  be  a  new  trial  on  the  ground  of  misdirection. 

Upon  the  argument,  it  was  very  confidently  contended  that  no 
privid  facie  case  was  made  by  the  plaintiff,  and  that  no  liability 
would  have  been  established  against  the  defendant  even  if  he  had 
not  entered  into  any  agreement  to  sell  the  ship,  and  Thompson  had 
been  appointed  master  by  the  defendant  himself,  as  the  goods, 
although  necessary  for  the  equipment  of  the  ship,  were  ordered  and 
supplied,  not  in  a  foreign  port,  but  in  the  port  of  London.  This 
point  was  not  made  at  the  trial ;  and  I  conceive  that  it  is  wholly 
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untenable.  I  have  always  understood  that,  both  at  home  and  Frost 
abroad,  the  master  of  a  ship  is  presumed  to  have  authority  to  bind  Oliver. 
the  owners  for  repairs  or  stores  ordered  by  him  which  are  neces- 
sary for  the  equipment  and  navigation  of  the  ship  in  the  voyage  or 
trade  in  which  the  owners  employ  her.  Thus  is  the  law  laid  down 
by  Lord  Tenterden  in  his  book  On  Shipping  (8th  edit.  p.  184). 
"  As  the  master  in  general  appears  to  all  the  world  as  the  agent  of 
the  owners  in  matters  relating  to  the  usual  employment  of  the  ship, 
so  does  he  also  in  matters  relating  to  the  means  of  employing  the 
ship ;  the  business  of  fitting  out,  victualling,  and  manning  the  ship, 
being  left  wholly  to  his  management  in  places  where  the  owners  do 
not  reside,  and  have  no  established  agent ;  and  frequently  also  even 
in  the  place  of  their  own  residence.  His  character  and  situation 
furnish  presumptive  evidence  of  authority  from  the  owners  to  act 
for  them  in  those  cases."  Mr.  Bramwell  rested  his  new  doctrine 
on  the  judgment  of  the  Court  of  Exchequer  *in  Beldon  v.  Campbell  (1),  [  *so6  ] 
in  which  he  was  counsel.  That  case,  when  examined,  will  be  found 
to  be  good  law,  but  to  have  little  application  to  the  present.  The 
question  there  was  respecting  the  authority  of  the  master  to  bind 
his  owners  by  borrowing  in  this  country  money  not  immediately 
necessary  for  the  prosecution  of  the  voyage.  Parke,  B.  says:  "  The 
master  is  appointed  for  the  purpose  of  conducting  the  navigation  of 
the  ship  to  a  favourable  termination,  and  he  has,  as  incident  to  that 
employment,  a  right  to  bind  his  owner  for  all  that  is  necessary, 
that  is,  upon  the  legal  maxim — quando  aliquid  mandatur,  mandatur 
et  omne  per  quod  pcmenitur  ad  Mud.  Consequently  the  master  has 
perfect  authority  to  bind  his  principal,  the  owner,  as  to  all  repairs 
necessary  for  the  purpose  of  bringing  the  ship  to  its  port  of  destina- 
tion ;  and  he  has  also  power,  as  incidental  to  his  appointment,  to 
borrow  money,  but  only  in  cases  where  ready  money  is  necessary, 
that  is  to  say,  where  certain  payments  must  be  made  in  the  course 
of  the  voyage,  and  for  which  ready  money  is  required."  He  then 
goes  on  to  show  that,  in  the  case  under  the  consideration  of  the 
Court,  the  master,  after  a  debt  had  been  contracted,  went  and 
unnecessarily  borrowed  money  from  the  plaintiff  to  enable  him  to 
pay  this  debt.  Martin,  B.  gives  the  ratio  decidendi  in  the  following 
pithy  sentence:  "The  true  principle  is,  that  the  master  has  not 
authority  to  borrow  money  after  the  work  has  been  done,  for  the 
purpose  of  paying  the  debt  due  for  it." 
I  cannot  doubt  therefore  that,  if  the  Judge  at  the  close  of 
(1)  86  B.  H.  534  (6  Ex.  886). 

86—2 
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Frost        plaintiff's  case  had  been  asked  to  direct  a  'nonsuit,  he  would  have 

Oliver.      bee*1  bound  to  have  left  the  evidence  to  the  jury,  with  strong 

[  #ao7 1      observations  that,  unanswered,  it  entitled  the  plaintiff  to  a  verdict. 

But  we  are  now  to  consider  the  effect  of  the  important  evidence 

which  was  given  on  the  part  of  the  defendant.    And  here   the 

question  arises,  Whether,  after  that  evidence  was  given,  any  question 

remained  for  the  jury  except  whether  they  believed  the  defendant's 

witnesses,  and  whether  they  ought  to  have  been  directed  that,  if 

they  did,  they  were  bound  to  find  a  verdict  for  the  defendant. 

After  very  attentively  considering  the  able  arguments  urged  before 
us  on  this  part  of  the  case,  I  am  of  opinion  that  the  evidence, 
although  believed,  does  not  necessarily  exempt  the  defendant  from 
liability.  I  must  begin  by  observing  that  this  case  is  clearly  dis- 
tinguishable from  those  in  which  the  owner,  under  a  charter-party, 
has  parted  entirely  with  the  possession  of  the  ship,  and  the  master, 
subsequently  appointed  by  another,  cannot  be  considered  the  agent 
of  the  owner.  Even  if  I  were  to  assume  that  Gompertz  might 
have  been  sued,  although  his  counsel  might  have  argued  that,  by 
the  special  agreement  between  him  and  Oliver,  the  latter  was  bound 
to  supply  all  repairs  necessary  to  render  the  ship  fit  for  the  voyage, 
including  the  running  rigging,  I  do  not  think  it  impossible  that 
the  defendant  may  likewise  be  liable.  In  the  common  case  of 
repairs  ordered  by  the  captain  within  the  scope  of  his  authority  as 
master,  the  bill  being  made  out  to  master  and  owner,  it  is  laid  down 
in  all  the  books  on  the  subject  that  either  he  or  the  owners  may  be 
sued.  Again,  departing  from  these  peculiar  contracts  depending 
partly  upon  the  law  merchant,  suppose  that  A.  were  to  authorize 
[  *308  ]  B.  to  buy  goods  for  him  from  C,  and  *D.  were  to  represent  to  C. 
that  B.  was  his,  D.'s,  agent,  and  G.  should  thereupon  sell  the  goods 
to  B.,  who  should  deliver  them  to  A. :  I  apprehend  that,  although 
C.  might  sue  A.  who  actually  authorized  B.  to  buy  the  goods  as 
his  agent,  he  might  make  his  election  to  sue  D.  who  held  out  B.  as 
his  agent  with  authority  to  buy  the  goods  for  him.  Is  there  not 
some  evidence  from  which  it  may  be  inferred  that  the  defendant, 
in  this  case,  held  out  Thompson  as  his  agent  with  authority  to 
order  the  necessary  repairs  for  the  ship,  or  that  he  concurred  in 
the  appointment  of  Thompson  as  master.  The  defendant  was  the 
sole  owner  of  the  ship ;  and  Thompson,  with  his  privity,  was  regis- 
tered as  master,  although  appointed  by  Gompertz.  There  was 
strong  evidence  that  the  defendant  continued  in  possession  of  the 
ship  while  Thompson  was  acting  as  master,  from  the  ship-keepers 
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whom  he  employed  for  that  purpose,  from  Macalpine  his  agent        Frost 

who  continued  on  board  to  superintend  the  repairs,  from  the  pre-      Oliver. 

sence  of  the  workman  employed  upon  her,  from  the  controul  over 

the  ship  exercised  by  his  agent  Jackson,  and  from  his  payment  of 

the  dock  dues  for  all  the  period  during  which  the  repairs  were 

going  on.     In  one  sense,  the  ship  may  have  been  said  to  have  been 

in  the  possession  of  the  owners  of  the  dock,  who  were  paid  by  him 

to  keep  possession  of  her.     The  defendant,  likewise,  seems  to  have 

had  a  strong  motive  for  not  parting  with  the  possession  of  the 

ship,  that  he  might  retain  his  lien   upon  her  for  the  purchase 

money,  being  evidently  suspicious  of  the  solvency  of  the  purchaser. 

If  the  owner  was  actually  in  possession  of  the  ship,  may  he  not  be 

considered  as  holding  out  all  those  who   were  engaged   in  the 

management  of  the  ship  as  being  employed  by  him,  and  as  his 

•agents  ?    And  why  not  the  master  as  well  as  the  ship-keepers,       [  *809  ] 

Macalpine  and  Jackson  ?    He  would  not  be  liable  for  the  acts  of 

the  master  to  any  who  knew  that  the  master  was  not  appointed  by 

him  and  that  he  had  been  appointed  by  Gompertz  the  purchaser. 

But  the  plaintiff  is  not  shown  to  have  known  anything  of  Gompertz; 

and  the  jury  might  reasonably  believe  that,  having  directed  the 

register  to  be  searched,  he  gave  credit  to  what  he  there  saw,  viz. : 

that  Oliver  was  owner  and  Thompson  master ;  so  that  he  may  be 

presumed  to  have  supplied  the  goods  on  the  credit  of  Oliver,  which 

would  be  perfectly  consistent  with  the  heading  of  the  invoice. 

Was  there  not  then  some  evidence  to  leave  to  the  jury  of  the 
liability  of  the  defendant,  as  owner,  for  the  goods  ordered  by  the 
master  while  the  ship  remained  under  his  controul  ?  If  there  was, 
I  do  not  see  how  it  could  have  been  left  differently  to  the  jury. 
They  were  asked  to  consider  whether  they  believed  that  the  ship 
remained  in  the  possession  of  the  defendant  while  Thompson  acted 
as  master,  and  the  repairs  were  going  on ;  and  whether  they  were 
of  opinion,  upon  all  the  evidence  in  the  case,  that  the  defendant 
authorized  the  order  given  for  the  goods  supplied  by  the  plaintiff 
for  the  use  of  the  ship. 

In  Williamson  v.  Page  (1)  it  is  laid  down  that  in  all  such  cases  it 
is  a  question  for  the  jury,  whether,  under  the  particular  circum- 
stances, the  master's  position  was  such  as  to  constitute  him  the 
authorized  agent  of  the  owner  to  bind  him  ?  In  the  cases  in  which 
it  was  held  that  mere  legal  ownership  does  not  necessarily  create 
"liability  for  repairs  done  to  the  ship,  language  is  used  by  the      [  *»io  ] 

(1)  1  Car.  &  Kir.  581. 


56ft  1858.    Q.  B.    2  EL.  <fe  BL.  810— ftll.  [ft.R. 

Frost  Judges  quite  consistent  with  this  defendant  being  held  liable.  Says 
Olh'kr.  Lord  Ellenborough,  in  Young  v.  Broader  (i) :  "  It  was  never  heard 
of  that,  if  a  stranger  ordered  repairs  for  another's  ship  or  carriage, 
the  owner  was  liable  for  such  repairs.  Suppose  a  pirate  ran  away 
with  a  ship,  would  the  owner  be  liable  for  repairs  ordered  by 
him  ?  "  Can  the  defendant,  having  been  in  possession  of  this  ship 
in  Wi^ ram's  dock,  and  having  had  the  benefit  of  the  repairs,  which 
were  ordered  by  a  master  acting  as  such  while  he  so  had  possession, 
be  compared  to  the  owner  of  a  ship  run  away  with  by  a  pirate  ? 
In  Jennings  v.  Griffiths  (2),  in  which  Lord  Tbntbrdbn  held  that, 
although  legal  ownership  is  piima  facie  evidence  of  liability  for 
goods  ordered  by  the  master,  it  was  rebutted  by  proof  of  the  bene- 
ficial interest  having  been  parted  with,  he  mainly  relied  upon  the 
fact  of  the  legal  owner  having  entirely  ceased  to  interfere  with  the 
management  of  the  ship.  Here  the  defendant  had  not  parted  with 
the  beneficial  ownership ;  and  he  actually  retained  the  possession 
of  the  ship,  and  continued  beneficial  owner  of  her  when  she  was 
enhanced  in  value  by  the  plaintiff's  goods.  The  present  case 
much  more  closely  resembles  the  case  of  Dowson  v.  Longjord  (3), 
which  Lord  Tbntbrdbn,  in  Jennings  v.  Griffiths  (2),  quotes  and 
approves  of.  "  There,"  says  he,  "  the  registered  owner  had 
parted  with  his  interest  in  the  ship,  but  with  a  stipulation  that 
he  should  retain  possession  of  the  bill  of  sale,  and  receive  part 
of  the  profits,  until  the  bills,  in  consideration  of  which  the 
I  #3U  3  transfer  was  made,  should  be  paid."  The  *same  case  is  reported, 
under  the  name  of  Dowson  v.  Leake  (4),  in  Dowling  &  Ryland's 
Nisi  Prius  Cases,  with  this  marginal  note :  "  Where  there  were  two 
joint  owners  of  a  ship,  and  one  by  private  agreement,  parted  with 
all  his  interest  in  his  share  to  the  other,  to  be  paid  for  by  bills  at 
different  dates,  but  kept  his  name  on  the  register,  by  way  of  col- 
lateral security  for  the  payment  of  the  bills :  Held,  that  he  was 
liable  for  repairs  done  to  the  ship  subsequent  to  such  agreement, 
although  he  had  never  afterwards  interfered  in  the  concerns  or 
management  of  the  ship."  After  the  passing  of  the  Register  Acts, 
says  Lord  Tbnterden  (s),  "  the  leaning  of  courts  of  law  in  the 
construction  of  them,  was,  to  say  that  the  registered  owners  of  ships 
should  at  all  events  be  liable  for  the  repairs."  He  was  instru- 
mental in  overturning  that  doctrine :  but  he  never  intimated  an 

(1)  8  East,  10.  R.  E.  730  (Ry.  &  M.  42). 

(2)  27  R.  R.  730  (Ry.  &  M.  42).  (4)  Dowl.  &  Ry.  N.  P.  C.  52. 

(3)  Cited  in  Jennings  v.  Griffiths,  27  (5)  27  R.  R.  731  (Ry.  &  M.  43). 
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opinion  that  ownership  was  to  be  disregarded   in   questions  of        Frost 

liability  for  repairs,  or  that  owners  could  not  be  considered  liable      Oliver. 

unless  under  a  contract  personally  entered  into,  by  themselves,  or 

by  a  master  whom  they  have  themselves  actually  appointed.    I 

apprehend  that  such  a  doctrine  would  open  a  wide  door  to  fraud, 

and  would  lead  to  very  injurious  consequences  in  this  country. 

According  to  the  Boman  civil  law,  which  has  been  followed  by  all 

the  continental  nations,  the  tradesman  who  repairs  or  supplies 

stores  to  a  ship  is  safe ;  for  he  has  a  specific  remedy  against  the 

ship,  even  after  he  has  parted  with  the  possession  of  her ;  and  he 

may  attach  and  sell  her  for  the  amount  of  his  debt.     By  the  law 

of  England  he  has  no  remedy  but  by  action  against  the  person  of 

his  debtor :  and  we  must  take  care  that  he  is  not  deprived  *of  this       I  *312  J 

by  any  mode  of  dealing  resorted  to  by  the  owners  of  the  ship  who 

derive  a  benefit  from  his  work  and  materials.     They  cannot  be 

permitted  conclusively  to  repudiate  the  agency  of  a  master  acting 

as  such  with  their  knowledge,  while  they  retain  the  possession  as 

well  as  the  ownership  of  the  vessel.     Under  such  circumstances, 

in  my  opinion  a  jury  should  determine  the  question  of  liability. 

In  this  case,  the  question  of  liability  was  left  to  the  jury:  and  I 
think  that  their  verdict  ought  not  to  be  disturbed. 

Wightman,  J.: 

There  was  in  this  case,  as  it  seems  to  me,  evidence  of  circum- 
stances which  would  warrant  the  verdict  of  the  jury  in  favour  of 
the  plaintiff. 

It  appeared  that  the  defendant,  before  the  sale  to  Gompertz,  was 
both  legal  and  beneficial  owner  of  the  ship :  that,  by  the  instrument 
of  sale,  which  was  insufficient  to  convey  any  legal  title  to  Gompertz, 
the  defendant  undertook  to  do  certain  repairs,  sufficient  to  qualify 
the  ship  for  the  approval  of  the  Emigration  Commissioners ;  and 
for  that  purpose,  and,  as  it  seems,  and  as  the  jury  may  have  well 
believed  from  the  evidence,  for  the  purpose  of  a  lien  for  the  pur- 
chase money,  he  retained  concurrent  possession  of  the  ship  with 
Gompertz,  keeping  his  own  servants  on  board,  and  never  giving 
complete  or  absolute  possession  of  the  vessel  to  Gompertz;  who 
had,  however,  with  the  knowledge  and  apparently  with  the  concur- 
rence of  Oliver,  appointed  a  captain,  who  acted  as  such,  and  was,  I 
believe,  the  only  person  on  board  who  was  in  the  employ  of  Gom- 
pertz during  the  time  the  plaintiff  was  doing  the  work  which  is  the 
subject  of  the  present  action ;  and  which  was  done  *whilst  the       [  *3is  ] 
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frort  vessel  was  in  port.  After  the  work  had  been  done,  and  which 
Oliver.  consisted  of  the  supplying  and  setting  up  some  of  the  running 
rigging,  the  defendant  resumed  entire  and  exclusive  possession  of 
the  ship  in  consequence  of  non-payment  of  the  purchase  money, 
and  employed  the  ship,  with  the  running  rigging  set  up  by  the 
plaintiff,  upon  a  voyage  upon  his  own  account.  During  the  whole 
period  between  the  sale  to  Gompertz  and  the  resuming  exclusive 
possession  of  the  ship,  the  defendant  was  the  legal  owner,  as  indi- 
cated by  the  register,  and  also  the  beneficial  owner  to  the  extent  of 
holding  possession  of  the  vessel  until  the  purchaser  had  completed 
his  contract,  and  as  a  security  for  the  performance  of  it.  It  is  also 
to  be  observed  that  the  running  rigging,  which  was  set  up  by  the 
plaintiff,  ought  to  have  been  set  up  by  the  defendant  pursuant  to 
his  contract  with  Gompertz. 

It  appears,  then,  that  the  running  rigging  set  up  by  the  plaintiff 
was  supplied  for  the  necessary  repair  of  the  ship ;  that,  at  the 
time  of  the  supply,  the  defendant  was  the  legal  and,  in  part,  the 
beneficial  owner ;  and  that  it  was  supplied  for  a  repair  which  the 
defendant  was  by  his  contract  bound  to  make,  to  enable  the  vessel 
to  obtain  the  approval  of  the  Emigration  Commissioners;  and  that 
the  defendant,  and  he  only,  had  the  benefit  of  the  work  done  by  the 
plaintiff. 

On  what  ground  then  is  it  that  the  liability  of  the  defendant  to 
pay  is  disputed  ? 

It  is  said  that  the  work  was  ordered,  without  the  knowledge  of 
the  defendant,  by  Thompson  (the  captain  appointed  by  Gompertz), 
and  that  he  was  not  the  agent  of  the  defendant  either  in  fact  or 
law,  and  had  no  authority  express  or  implied  to  pledge  his  credit ; 
[  *3U]  and  *that,  consequently,  the  defendant  is  not  liable;  but  that  the 
action  should  have  been  either  against  the  captain  or  Gompertz. 

The  captain  was  appointed  by  Gompertz  and  not  by  the  defen- 
dant, and  gave  orders  for  the  repairs  to  the  plaintiff  without  any 
express  authority  from  either,  and  without  informing  the  plaintiff 
who  was  the  owner,  beneficial  or  legal.  There  is  no  doubt  that  the 
work  was  necessary ;  and,  when  completed,  the  plaintiff  made  his 
bill  out  against  the  master  and  owners  of  the  ship.  And  the 
question  is  upon  whose  credit  the  work  was  done. 

The  legal  title  to  a  ship  will  furnish  pnmd  facie  evidence  that 
repairs  are  made  under  the  authority  and  for  the  benefit  of  the 
legal  owner:  but,  if  it  appear  that  they  were  made  under  the 
authority  and  for  the  benefit  of  another,  the  legal  owner  will  not  be 
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answerable.    Such  is  stated  to  be  the  law  in  Abbott  on  Shipping  (i) :        Fkost 
and  Young  v.  Brander  (2)  is  referred  to  as  an  authority  in  support      Oliver. 
of  the   general  proposition.      In  the  later  case  of  Jennings  v. 
Griffiths  (s)  Lord  Tenterden  stated  that  the  true  question,  in  such 
a  case,  was,  "Upon  whose  credit  was  the  work  done?"    And  he 
distinguished  the  case  before  him  from  the  case  of  Dowson  v. 
Longford  (4),  which  was  cited,  and  the  circumstances  of  which  more 
nearly  resemble  the  present  than  those  of  any  case  cited  upon  the 
argument.      In  that  case,  as  stated   by   Lord    Tenterden,  the 
registered  owner  parted  with  his  interest  in   the  ship,  but  with 
a  stipulation  that  he  should  retain  possession  of  the  bill  of  sale, 
and  receive  part  of  the  profits  until  the  bills  given  in  consideration 
of   the    ^transfer    were    paid.      He    had   himself    been    in    the       [  *si5  ] 
habit  of  employing  the  tradesmen  about  the  ship,  and  had  given  no 
notification  to  them  that  his  interest  in  the  vessel  had  ceased ;  and 
the  jury  found,  and  properly,  in  Lord  Tbntbrden's  opinion,  that 
the  work  in  respect  of  which  the  action  was  brought  had  been  done 
on  his  credit.     In  the  present  case,  though  the   defendant  had 
never  employed  the  plaintiff  himself,  he  was  the  legal  owner  upon 
the  register ;  was  in  concurrent  possession  of  the  ship  with  Gom- 
pertz ;  was  fully  aware  that  Thompson  was  captain,  appointed  by 
the  latter;  was  himself  employing  workmen  to  do  other  repairs 
about  the  ship,  and  was  by  his  contract  bound  to  do  such  repairs  as 
those  which  were  done  by  the  plaintiff,  who  gave  credit  to  the 
owners  whoever  they  might  be.    If  he  looked  to  the  register,  he 
would  find  that  the  defendant  was  the  legal  owner :  if  he  went  to 
the  ship,  he  would  find  that  the  defendant's  servants  were  in  posses- 
sion, and  that  other  repairs  that  were  in  progress  for  the  ship  were 
being  done  upon  his  credit.    Was  not  this  holding  himself  out  to 
the  world  as  the  beneficial  as  well  as  the  legal  owner  ?    And  did  not 
his  conduct  fully  justify  the  plaintiff  in  giving  him  the  credit  for 
the  work  ordered  by  the  captain,  whom,  by  the  conduct  of  the 
defendant,   he  might  reasonably  believe   to   be    the   defendant's 
captain,  and  the  jury  in  finding  the  verdict  as  they  did?    By 
allowing  Gompertz  to  appoint  the  captain,  whilst  he  retained  the 
legal  and  such  a  beneficial  interest  in  the  ship  as  gave  him  entire 
controul  over  it,  during  the  time  that  he  held  concurrent  possession, 
he  may  be  understood  to  have  adopted  the  appointment  of  Thompson 

(1)  P.  32  (8th  ed.).  (4)  Cited  in  Jennings  v.  Griffith*,  27 

(2)  8  East,  10.  E.  B.  730  (Ry.  &  M.  42). 

(3)  27  K  R.  730  (fiy.  &  M.  42). 
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Frost  by  Gompertz,  and  to  have  held  him  out  to  the  world  as  his 
Oliver.  captain:  and,  whilst  the  parties  remained  in  the  *same  relative 
[  *816  ]  position,  all  the  usual  contracts  for  repairs  necessary  for  the  ship 
ordered  by  the  captain,  within  the  general  scope  of  his  authority  as 
captain,  would  be  apparently  quite  as  much  upon  the  credit  of  the 
defendant  as  of  Gompertz.  And,  as  the  plaintiff  acted  upon  the 
credit  of  the  owners  generally,  upon  the  orders  of  the  captain  who 
did  not  inform  him  who  the  owners  were,  the  jury  might,  upon  the 
state  of  facts  appearing  upon  the  evidence  in  this  case,  be  warranted 
in  treating  the  defendant  as  beneficial  as  well  as  legal  owner,  and 
the  captain  as  his  agent  for  the  purpose,  at  all  events,  of  such 
repairs  as  he  was  himself  bound  to  make. 

The  cases  of  Young  v.  Brander  (1),  Jennings  v.  Griffiths  (2), 
Trewhella  v.  Rowe  (3)  and  Frazer  v.  Marsh  (4)  are  all  distinguish- 
able from  this.  In  Young  v.  Brander  (i)  the  defendants  were  legal 
owners,  only,  by  reason  of  their  names  being  suffered  to  remain  upon 
the  register  after  they  had  done  all  that  it  was  incumbent  upon 
them  to  do  to  convey  the  legal  title  to  the  ship  to  the  purchaser. 
They  never  interfered  with  the  ship  in  any  way  after  the  sale ;  and 
the  purchaser,  who  appointed  the  captain,  had  exclusive  possession. 
All  the  circumstances  which  in  the  present  case  would  warrant  the 
finding  of  the  jury  are  wanting  in  that  case ;  and  it  is  therefore 
distinguishable.  In  Jennings  v.  Griffitiis(2),  also,  the  defendant 
was  charged  as  legal  owner,  only  because  his  name  appeared  in  the 
register :  he  had  transferred  his  interest  to  his  son,  to  whom  he 
gave  up  absolute  possession,  and  never  in  any  way  interfered  with 
the  ship  after.     His  son,  the  transferee,  appointed  the  captain  who 

[  *317  ]  ordered  the  repairs.  That  case,  therefore,  *is  distinguishable  for 
the  same  reasons  that  distinguish  Young  v.  Brander  (l)  from  the 
present.  Trewhella  v.  Rowe  (s)  and  Frazer  v.  Marsh  (4)  are  distin- 
guishable upon  the  same  ground :  that  in  neither  of  these  cases  did 
the  defendants,  after  parting  with  the  vessels,  retain  possession,  or 
interfere  with  the  management  in  any  way,  but  were  attempted  to 
be  made  liable  only  as  legal  owners  from  their  names  appearing 
upon  the  register. 

It  is  to  be  observed  that  the  only  question  in  the  present  case  is, 
whether  there  was  any  evidence  upon  which  the  jury  would  be 
warranted  in  finding,  if  they  pleased,  a  verdict  for  the  plaintiff.  In 
my  opinion  there  was  such  evidence,  for  the  reasons  I  have  given  : 

(1)  S  East,  10.  (3)  11  East,  435. 

(2)  27  R.  R.  730  (Ry.  &  M.  42).  (4)  12  R.  R.  336  (13  East,  238). 
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and  I  therefore  think  that  the  rule  for  a  new  trial  should  be       Frost 
discharged.  Olitbh. 

Erle,  J.: 

Upon  the  question,  whether  the  defendant  contracted  to  pay  the 
plaintiff  for  the  goods  supplied  to  the  ship  Progress,  the  material 
facts  appear  to  be  :  that  the  order  for  the  goods  to  be  supplied  to 
that  ship  was  given  by  Thompson,  and  that  Thompson  had  been 
appointed  by  Gompertz  master  thereof  for  an  intended  voyage,  and 
had  given  the  order  on  the  behalf  and  with  the  authority  of 
Gompertz.  If  these  facts  were  found  by  the  jury,  the  plaintiff 
contracted  with  Gompertz  as  principal,  through  Thompson,  his 
agent,  and  not  with  the  defendant.  And  all  the  other  facts,  such 
as  the  imperfect  sale  by  the  defendant  to  Gompertz,  and  the 
qualified  possession  of  the  ship  by  Gompertz,  subject  to  a  possession 
by  the  defendant  for  the  purposes  both  of  repair  and  of  retaining  a 
lien  for  the  price,  and  the  loan  of  the  *certificate  of  registry  by  the  [  *&is  ] 
defendant's  broker  for  the  insertion  of  Thompson's  name  as  captain, 
and  the  refusal  of  the  defendant  to  supply  the  goods  in  question  as 
part  of  the  repairs  he  was  to  do,  and  the  cancelling  of  the  sale  of 
the  ship,  and  the  retaking  of  it  with  the  goods  in  question  on  board 
thereof  by  the  defendant,  were  no  evidence  that  the  defendant 
contracted. 

It  is  admitted,  on  these  facts,  that  Gompertz  was  liable  if  the 
plaintiff  chose  to  sue  him  :  but  it  has  been  argued  for  the  plaintiff 
that,  as  the  defendant  had  the  legal  title  to  the  ship,  and  had 
possession  as  above  described,  and  probably  knew  that  a  master  had 
been  appointed  by  Gompertz,  he  may  be  presumed  in  law  to  have 
concurred  in  that  appointment,  and  to  have  given  the  master 
authority  to  pledge  his  credit  as  owner  for  supplies  to  the  ship, 
although  in  fact  he  did  not  concur  in  that  appointment,  and  had  . 
refused  to  give  any  order  for  the  supplies  in  question.  From  this 
argument  I  dissent.  The  origin  of  contracts  is  in  the  consent  of 
the  contracting  parties ;  and  the  origin  of  authority  to  an  agent  to 
contract  for  his  principal  is  in  the  consent  of  the  principal ;  and 
the  question,  whether  there  was  consent  to  the  contract  or  to  the 
authority,  is  to  be  tried  according  to  the  general  principles  for  trying 
other  questions.  And  I  take  it  to  be  a  general  principle  that,  if 
direct  evidence  of  the  matter  to  be  proved  (here  of  the  making  of  the 
contract,  and  of  the  giving  of  authority  for  that  purpose)  is  adduced 
and  believed,  the  circumstantial  evidence  from  which  the  matter  to 
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frost       be  proved  might  be  inferred  in  the  absence  of  direct  evidence  then 

Oliver.      becomes  immaterial  and  irrelevant. 

The  plaintiff's  argument    appears   to  me  to  contravene  these 
principles.    For  he  contends  that,  after  the  direct  evidence  by 

[  '319  ]  Thompson  both  of  the  making  of  the  contract  *and  of  the  authority 
under  which  he  acted,  the  jury  may  infer,  from  circumstances 
such  as  the  ownership  of  the  ship  and  the  conduct  of  the  defendant, 
that  the  authority  so  proved  to  be  derived  from  Gompertz  was  also 
derived  from  the  defendant,  and  may  shift  upon  Oliver  against  his 
will  the  contract  of  Gompertz,  and  so  may  create  a  contract  without 
the  consent  of  the  contracting  party.  Such  a  course  would  be 
inadmissible  in  an  ordinary  action  for  goods  sold,  where  the  order 
is  given  by  an  agent :  and  it  appears  to  me  to  be  equally  inadmissible 
where  the  goods  are  supplies  for  a  ship,  and  the  order  was  given  by 
the  master  as  agent.  The  doctrine,  that  the  legal  ownership  of  the 
ship  is  proof  that  the  master  has  authority  to  contract  for  such 
owner,  has  been  repeatedly  negatived :  the  decisions  have  been 
numerous,  and  for  a  long  time  uniform,  that  the  master  has 
authority  to  bind  those  from  whom  he  receives  his  appointment, 
and  has  no  authority  to  bind  others  by  reason  of  their  legal 
ownership. 

In  Young  v.  Brander  (l)  the  defendants  had  sold  the  ship,  and 
made  an  invalid  transfer  ;  the  vendee  took  possession,  and  appointed 
•  a  captain  who  ordered  the  repairs,  which  were  done  while  the 
defendant's  name  continued  on  the  register  as  owner ;  and  the 
plaintiffs  had  no  notice  of  the  change  of  ownership ;  but  it  was  held 
that  the  defendants  were  not  liable,  although  the  repairs  were 
ordered  by  the  master  while  they  were  owners,  they  being  only 
liable  for  orders  given  by  their  master.  This  case  decides  that  the 
origin  of  the  authority  of  the  master  as  agent  stands  on  the  same 
[  *320  ]  principle  *as  that  of  any  other  agent.  In  Briggs  v.  Willnnson  (2), 
where  the  managing  owner  mortgaged  his  share  of  the  ship  to  the 
defendant,  and  afterwards,  while  he  was  acting  as  master,  ordered 
repairs  as  master,  it  was  held  that  the  defendant,  as  mortgagee, 
was  not  liable  upon  this  order.  This  case  decides  that  the  master 
acting  in  that  capacity  with  the  knowledge  of  the  legal  owner  may 
be  without  authority  to  contract  for  him,  contrary  to  his  intention. 
Also  in  Jennings  v.  Griffiths  (3)  the  owner,  according  to  the  register, 
was  not  liable  for  goods  ordered  by  the  master  on  behalf  of  an 

(1)  8  East,  10.  (3)  27  E.  E.  730  (Ey.  &  M.  42). 

(2)  7  B.  &  0.  30. 
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assignee  whose  title  was  not  registered.  The  case  of  Dowson  v.  Fbost 
Longford  (1),  as  there  explained  by  Lord  Tentbrdbn,  does  not  appear  Oliver. 
to  me  relevant  to  the  present  inquiry.  The  defendant  in  that  case 
is  said  to  have  established  a  course  of  dealing  with  tradesmen ;  and 
he  was  held  liable  for  goods  ordered  in  that  course  before  he  gave 
notice  of  a  change,  according  to  a  well  known  presumption  :  but  the 
defendant  here  had  had  no  prior  dealing  with  the  plaintiff.  On 
these  authorities,  it  seems  to  me  that  the  plaintiff's  case  does  not 
come  within  the  doctrine,  that  the  acts  of  the  master  may  be 
presumed  to  be  by  the  authority  of  the  owner,  because  resort  to 
that  presumption  is  excluded  by  direct  proof.  It  also  seems  that 
the  plaintiff  cannot  maintain  his  claim  on  the  ground  that  the 
defendant  held  himself  out  as  the  contracting  party,  and  therefore  is 
precluded  from  denying  it ;  for  the  defendant  has  misrepresented 
nothing  and  concealed  nothing  as  between  him  and  the  plaintiff, 
and  has  merely  exercised  his  rights  according  to  law. 

I  therefore  come  to  the  conclusion  that  the  reasoning  relied  on  [  nai  ] 
for  the  plaintiff  is  not  supported  by  principle  or  authority :  and  I 
am  confirmed  in  this  view  by  considering  the  paramount  importance 
of  the  principle  that  the  making  of  contracts  should  be  left  to  the 
will  of  the  parties,  and  the  consequence  of  infringing  that  principle 
by  shifting  the  contracts  made  by  the  agent  of  one  party  upon 
another,  against  his  will,  and  without  knowledge  of  their  number 
or  nature,  so  that  he  may  make  choice  as  to  the  right  he  will 
enforce,  and  provision  as  to  the  duties  he  has  to  perform.  And 
my  opinion  is  for  a  new  trial. 

Crompton,  J. : 

The  only  question  for  our  consideration  in  this  case  is,  Whether 
there  was  any  evidence  to  go  to  the  jury  of  the  defendant's 
liability. 

It  must  be  taken  to  be  quite  settled,  as  contended  for  by  the 
defendant's  counsel  and  not  disputed  at  the  trial,  that  the  true 
question  in  cases  of  this  description  is,  Upon  whose  credit,  and  on 
a  contract  with  whom,  was  the  work  done  or  were  the  goods  supplied. 

The  plaintiff,  in  the  present  case,  when  he  received  the  orders 
for  the  running  rigging,  asked,  Upon  whose  orders  he  was  to 
supply  the  goods,  and  was  told,  By  the  captain's.  He  sent  in  his 
account  to  the  captain  and  owners  in  the  usual  way ;  and  he  after* 
wards  made  inquiries  as  to  who  appeared  to  be  owners  upon  the 
(1)  Cited  in  27  R.  E.  730  (By.  &  M.  42). 
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Frost       registry,  although  it  was  not  distinctly  ascertained  whether  these 

Oliver,  inquiries  were  made  before  or  after  the  goods  were  supplied.  He 
may  therefore,  I  think,  have  been  fairly  considered  by  the  jury  as 
intending,  when  he  supplied  the  goods,  to  look  to  the  master  and 
owners  in  the  usual  way. 

[  322  ]  The  important  question,  however,  is  as  to  his  right,  under  the 

circumstances,  so  to  look  to  the  credit  of  the  defendant,  the  legal 
owner;  in  other  words,  whether  there  was  evidence  of  any 
authority  on  the  part  of  the  master  to  pledge  the  credit  of  the 
defendant  by  giving  the  general  orders  for  the  supply  of  the 
rigging  in  question ;  and  whether  the  credit  of  the  owners  was  so 
pledged. 

It  appeared,  at  the  trial,  that  an  executory  contract,  void  under 
the  Registration  Acts,  for  the  sale  of  the  vessel  to  one  Gompertz, 
had  been  entered  into  by  the  defendant,  the  legal  owner  of  the 
vessel.  By  the  contract,  the  defendant  was  to  put  the  vessel  into 
such  a  state  as  to  satisfy  the  Emigration  Commissioners.  And 
the  defendant  was  to  be  paid  his  purchase  money  out  of  the  freight 
to  be  received  from  the  emigration  passengers  to  Australia.  The 
possession  was  to  be  given  up  on  a  certain  day;  but  there  was 
evidence  from  which  the  jury  must  be  taken  to  have  rightly  found 
that  the  defendant  kept  the  possession  of  the  vessel,  and  retained 
controul  over  her,  until  after  the  supply  of  the  rigging  in  question, 
for  the  purpose  of  a  lien  for  his  purchase  money.  And,  to  secure 
his  receiving  it  out  of  the  freight,  the  defendant  had  agents  and 
ship-keepers  in  possession  of  the  vessel;  and  repairs  to  a  great 
amount  were  done  by  the  orders  of  his  agents,  who  would  not 
however  order  the  running  rigging  (that  in  question),  though 
probably  under  the  contract  it  ought  to  have  been  supplied  by  the 
defendant.  It  appeared  that  the  register  was  lent  by  the  agent  of 
the  defendant  to  Gompertz,  or  his  agent,  on  the  8th  September, 
and  sent  down  to  Liverpool,  where  the  vessel  was  registered  :  and 

[  *S23  ]  *the  name  of  Thompson,  a  new  captain  appointed  by  Gompertz, 
was  placed  on  the  register,  the  name  of  the  defendant  continuing 
there  as  the  owner.  The  register  was  returned  to  the  defendant's 
agent  on  the  18th  September.  Thompson  had  gone  on  board  the 
ship,  and  acted  as  master  from  the  4th  September,  and  on  the 
9th  September  had  signed  a  receipt  for  her:  but  the  defendant 
continued  in  possession  of  the  ship,  concurrently  with  the  master, 
kept  three  ship-keepers  on  board,  and  had  his  agents  attending  to 
her  repairs,   new   coppered   her,  and   supplied  all  the  standing 
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rigging,  and  paid  dock  dues.    In  October,  not  being  able  to  get  his       Frost 
purchase  money,  he  took  her  out  of  Thompson's  possession ;  and,      Oliver. 
having  then  exclusive  possession  of  her,  sent  her  to  Australia  on 
his  own  account  under  another  master. 

Under  these  circumstances  the  defendant  was  to  some  extent  the 
beneficial  as  well  as  the  legal  owner:  he  never  parted  with  the 
controul  or  management  of  the  vessel :  there  was  evidence  of 
Thompson  having  been  appointed  captain  with  his  concurrence : 
and  the  jury  may  have  regarded  Thompson  as  captain  to  the 
defendant  until  the  executory  agreement  was  carried  out.  And 
the  rigging,  which  was  supplied  by  the  plaintiff,  would  be  for  the 
defendant's  benefit  in  the  event  of  the  contract  of  sale  not  being 
carried  out,  and  perhaps  also  in  the  other  event,  of  its  being 
carried  out,  if  he  were,  as  seemed  to  be  the  case,  the  party  bound 
by  the  contract  to  supply  it. 

I  do  not  think  that  all  these  circumstances  could  properly  be 
withdrawn  from  the  jury,  and  that  they  could  properly  have  been 
told  that  there  was  no  evidence  of  any  authority  to  pledge  the 
defendant's  credit. 

It  is  true  that  there  was  no  immediate  express  authority  from  [  324  ] 
the  defendant  to  Thompson,  and  that  the  directions  to  order  the 
rigging  in  question  probably  emanated  directly  from  Gompertz : 
but  I  think  that,  in  ascertaining  whether  the  case  of  the  plaintiff, 
founded  on  supplying  goods  upon  the  general  authority  of  the 
master,  was  answered  by  the  particular  state  of  facts,  the  jury  were 
to  consider  the  case  in  all  its  bearings,  with  regard  to  the  defendant 
having  concurred  in  the  appointment  of  the  master,  and  having 
allowed  him  to  remain  as  master  whilst  he  himself  continued 
owner  both  legally  and  beneficially,  and  whilst  he  as  such  owner 
had  possession  of  her,  with  regard  to  his  having  retained  the 
controul  and  management  of  the  vessel  and  being  in  possession  of 
her  when  the  goods  were  received  on  board.  And,  with  regard  to 
the  fact  of  the  goods  being  supplied  in  great  measure  for  his 
benefit,  was  it  no  evidence  for  the  jury  that  the  goods  ordered  by 
the  master,  in  whose  appointment  he  had  concurred,  were  received 
on  board  the  defendant's  ship  in  the  defendant's  possession,  and 
therefore  by  his  sanction  or  that  of  his  agents ;  and  that  they  were 
really  for  his  benefit.  It  does  not  follow,  from  the  ownership  or 
interest  in  the  ship  not  determining  the  question  of  liability,  that 
it  is  not  a  material  circumstance  in  ascertaining  the  question  of 
credit  and  contract. 
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fhost  The  authorities  seem  to  me  to  confirm  this  view.    They  show, 

Omver.  doubtless,  that  the  registration  does  not  alter  the  liability.  It  is 
true  that  the  registration  is  merely  evidence  of  the  ownership :  but 
the  ownership,  and  the  circumstances  of  the  controul,  possession 
and  management  of  the  vessel,  are  always  considered  as  important 

[  *325  ]  circumstances  in  determining  the  question  of  fact  as  to  *  whether 
the  master  had  the  authority  of  the  owner  express  or  implied  for 
ordering  the  goods. 

The  question  is  said  by  Lord  Tbnterdbn,  in  Jennings  v.  Griffiths  (1), 
to  be  "  in  most  cases  "  "  decided  by  the  fact  of  legal  ownership,  the 
repairs  being  generally  done  for  the  legal  owner."  So  in  two  cases 
in  the  same  volume,  Fletcher  v.  Reid  (2)  and  Cox  v.  Reid  (3),  it  was 
distinctly  held  that  the  registered  owners  were  prima  facie  liable. 
These  cases  were  long  after  it  was  settled  that  the  registration  was 
by  no  means  conclusive,  and  that  the  question  was  one  of  credit ; 
and  in  the  latter  case  the  law  on  the  subject  was  explained,  and  the 
primd  facie  case  against  the  owners  was  rebutted  by  the  special 
circumstances.  The  rule  of  law  was  thus  laid  down  in  that  case  (4) : 
"  It  is  true  (hat  the  registered  owner  is  primd  facie  liable  for  repairs, 
because  it  must  be  presumed  that  work  from  which  he  derives  a 
benefit  was  done  with  his  privity."  So  in  Stokes  v.  Came  (5)  Lord 
Ellenborough,  who  was  well  aware  of  what  had  been  decided  in 
Young  v.  Brander  (6),  speaks  of  the  owners  as  being  liable  as  in  the 
common  case  of  stores  or  repairs  ordered  by  the  master  of  a  merchant 
vessel.  Other  authorities  to  the  same  effect  have  been  already 
referred  to :  and  I  do  not  think  that  there  is  any  authority  to  the 
contrary. 

Then,  how  is  the  primd  facie  case  to  be  rebutted  ?  Surely  by 
proof  of  all  the  circumstances  by  which  the  contract  is  proved  to 
have  been  made  with,  and  the  credit  given  to,  another,  and  not  to 
the  legal  owner.  And  all  the  facts  on  the  one  side  and  the  other, 
as  to  such  contract  and  credit,  must  be  for  the  jury. 

[  326  ]  The  authorities  are  very  distinct  as  to  the  controul  and  possession 

of  the  vessel,  and  as  to  the  party  who  is  to  benefit  by  the  supplies, 
being  material  circumstances  in  such  inquiry.  In  the  cases  of  Cox 
v.  Reid  (8)  and  Fletcher  v.  Reid  (2)  the  law  as  to  the  credit  was 
explained  to  the  jury ;  and  the  facts  as  to  the  controul  and  manage- 
ment, and  for  whose  benefit  the  work  was  done,  were  submitted  to 

(1)  27  B.  B.  730  (By.  &  M.  42).  (4)  By.  &  M.  201. 

(2)  By.  &  M.  20L,  note  (a).  (5)  2  Camp.  339. 

(3)  By.  &  M.  199.  (6)  8  East,  10. 
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their  consideration.     The  case  of  Jennings  v.  Griffiths  (\)9  and  the        Frost 

case  of  Dowson  v.  Longford  (2)  there  referred  to,  are  particularly      olivbr. 

worthy  of  observation,  as  having  been  decided  by  Lord  Tenterden, 

who  may  be  said  to  have  been  better  acquainted  with  this  particular 

subject  than  any  other  Judge,  and  who  repeatedly  acted  upon  and 

laid  down  the  rule  as  to  questions  of  this  kind  depending  on  contract 

and  credit,  and  not  on  registration  or  mere  ownership ;  and  who 

was  most  unlikely  to  have  stated  anything  inconsistent  with  the 

doctrine,  of  questions  of  this  kind  depending  on  contract,  so  well 

recognised  at  the  time  of  the  decision  in  question.    After  stating 

the  general  rule  as  to   such  questions  being  for  the  most  part 

decided  by  the  ownership,  to  which  I  have  before  referred,  that 

learned  Judge  proceeds]:  "  But  it  may  so  happen  that  the  name  of  a 

person  may  be  retained  on  the  registry,  after  he  has  ceased  to  be 

beneficially  interested  in  the  ship,  or  to  interfere  with  its  concerns." 

Why  were  those  facts  so  referred  to  by  Lord  Tenterden,  if  they  were 

utterly  unimportant  for  the  consideration  of  the  jury  ?    He  then 

proceeds  to  illustrate  what  he  was  laying  down  by  a  reference  to  the 

case  of  Dowson  v.  Longford  (2),  a  case  more  nearly  resembling  the 

present  than  any  other  in  *the  books.     "  There,"  he  says,  "  the       L  *327  ] 

registered  owner  had  parted  with  his  interest  in  the  ship,  but  with 

a  stipulation  that  he  should  retain  possession  of  the  bill  of  sale,  and 

receive  part  of  the  profits,  until  the  bills,  in  consideration  of  which 

the  transfer  was  made,  should  be  paid.     He  had  himself  been  in  the 

habit  of  employing  the  tradesmen  about  the  ship,  and  had  given  no 

notification  to  them  that  his  interest  in  the  vessel  had  ceased.     And 

the  jury  very  properly  said,  that  the  work  had  been  done  on  his 

credit."     It  is  said  that  this  decision  proceeded  on  the  ground  of  the 

defendant  having  employed  tradesmen  through  an  agent,  and  not 

having  notified  the  ceasing  of  the  authority.     If  in  that  case  the 

plaintiff  were  one  of  the  tradesmen  who  had  been  employed  as 

before,  or  if  the  orders  were  given  through  the  same  master,  neither 

of  which  distinctly  appears,  the  present  case  would  in  that  respect 

be  less  strong  against  the  owner  than  that  of  Dowson  v.  Longford^) : 

but  in  other  respects  it  is  very  similar,  and  in  some  even  stronger. 

The  lien  on  the  bill  of  sale  for  the  payment  of  the  bills  accepted  for 

the  purchase  is  not  so  strong  as  the  actual  keeping  possession  of  the 

ship  for  the  purpose  of  obtaining  the  freight :  and  the  stipulation 

for  the  payment  out  of  the  freight  is  of  the  same  nature  as  the 

(l)  27  It.  R.  730  (Ry  &  M.  42).  (2)  Cited  in  Jennings  v.  Griffiths,  27 

R.  R.  730  (Ry.  &  M.  42). 
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Frost  agreement  for  the  share  of  the  profits.  If  the  case  were  decided 
Oliver.  merely  on  the  doctrine  of  the  non-communication  of  the  ceasing  of 
the  authority,  why  should  so  very  accurate  a  lawyer  as  Lord 
Tbntkrden  have  relied  on  the  other  facts  ?  The  authority  of  this 
case  is  distinct,  as  showing  that  facts  of  the  nature  of  those  in  the 
[  *328  ]  *present  case  are  to  be  submitted  to  a  jury,  the  proper  judges  of  the 
question  to  whom  the  credit  was  given. 

But,  on  looking  to  the  authorities  which  are  supposed  to  establish 
the  case  of  the  defendant,  I  find  them  all  consistent  with,  and  many 
of  them  confirmatory  of,  the  doctrine  of  the  materiality  of  circum- 
stances like  those  in  the  present  case,  as  rebutting  or  confirming  the 
liability  of  the  legal  owners.  In  Young  v.  Brander  (l)  the  defendant 
had  sold  his  vessel,  had  ceased  to  have  had  anything  to  do  with  her 
or  her  concerns ;  he  had  done  all  he  could  as  to  perfecting  the  sale  : 
and  the  only  case  against  him  was  that  the  vendee  had  not  performed 
some  of  the  requisites  of  the  Registration  Acts.  There  was  an  entire 
absence  of  the  circumstance  of  possession,  or  controul  of  or  interest 
in  the  ship,  which  are  to  be  found  in  the  present  case.  Young  v. 
Brander  (1),  therefore,  is  not  at  all  inconsistent  with  the  plaintiff 's 
proposition  in  the  case  at  Bar.  In  Briggs  v.  Wilkinson  (2),  the  mort- 
gagor of  the  ship  continued  to  make  contracts  as  managing  owner. 
The  mortgagee  completed  his  title  on  the  registry,  but  did  not  take 
possession  or  interfere  in  the  concerns  of  the  ship :  and  it  was  most 
properly  held  that  he  was  not  liable,  by  reason  of  the  legal  owner- 
ship, on  the  mortgagor's  contracts.  It  may  be  observed  that  the 
counsel  for  the  defendant,  Sir  James  Scarlett  and  Baron  Parke, 
distinguish  the  case  from  those  where  repairs  or  stores  have  been 
ordered  by  the  master,  who,  they  state,  is  of  necessity  the  agent  of 
the  owners  if  employed  generally  by  them.  Lord  Tenterdbn  refers 
[  *829  ]  to  the  mortgagee  never  interfering  with  the  *concerns  of  the  ship. 
And  Mr.  Justice  Bayley  properly  treats  the  case  as  one  where  the 
defendant  had  merely  the  legal  ownership  as  mortgagee.  In  Frazer 
v.  Marsh  (3)  Lord  Ellenborough  relies  on  the  fact  of  the  registered 
owner  having  divested  himself,  by  the  charter-party,  of  all  controul 
and  possession  of  the  vessel,  for  the  time  being,  in  favour  of  another 
who  has  all  the  use  and  benefit  of  it.  When  I  find  observations  as 
to  the  fact  of  the  controul  and  possession,  and  the  benefit  to  the 
party,  occurring  in  so  many  cases,  I  should  feel  it  difficult  to  say 
that  the  controul  and  possession  remaining  in  the  party  who  is  or 

(1)  8  East,  10.  (3)  12  R.  R.  336  (13  East,  238). 

(2)  7  B.  &  C.  30. 
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may  be  benefited  by  the  supplies  is  not  matter  to  be  considered  by        Fkost 
a  jury.  Oliver. 

In  Reeve  v.  Davis  (i)  the  charterer  of  the  steam  vessel  in  question 
was  the  captain,  to  whom  she  had  been  let  by  the  defendants  for 
twelve  months :  and  the  only  pretence  for  the  defendants'  liability 
was  from  the  fact  of  the  defendants  having  to  keep  the  engines  in 
repair.  The  counsel  for  the  defendants  relied  on  the  fact  of  the 
owners  having  given  up  their  legal  controul  at  the  time,  of  their 
having  retained  no  controul  over  the  vessel,  and  having  no  right  to 
go  on  board  of  her,  and  on  the  charterer  being  bound  to  do  the 
repairs  with  an  immaterial  exception.  Lord  Denman,  in  his 
judgment,  refers  to  the  controul  over  the  vessel  as  a  material  point. 
Mr.  Justice  Littledale,  after  laying  down  the  general  rule  as  to 
the  prima  facie  liability  of  the  owner,  says  that  the  party  for  whose 
profit  the  ship  is  in  reality  employed  at  the  time  has  the  benefit  of 
the  work  done  on  board,  and  is  liable  to  the  tradesman  who  does  it. 
The  case  of  repairs  done  to  a  house  or  a  ship  or  a  carriage  was 
mentioned  *in  the  argument  in  the  present  case  :  and  I  quite  agree  [  *330  ] 
that  they  stand  on  the  same  footing  as  repairs  done  to  ships,  with 
regard  to  the  ownership  not  being  the  necessary  criterion  of  the 
liability.  But  I  do  not  agree  that  the  ownership  is  not  of  great 
importance  in  ascertaining,  as  a  question  of  fact,  to  whom  the 
credit  was  given  and  with  whom  the  credit  was  made. 

In  applying  to  the  present  case  the  principles  to  be  deduced  from 
the  authorities,  and  from  the  general  rules  of  law,  I  cannot  say 
that  I  am  satisfied  that  there  was  no  evidence  to  go  to  the  jury  in  a 
case  where  the  defendant  remained  the  legal  and  to  some  extent 
the  beneficial  owner,  where  he  retained  the  possession  and  controul 
of  the  vessel  for  the  security  of  his  purchase  money,  and  was 
to  have  a  direct  interest  in  her  profits  for  the  payment  of  his 
purchase  money,  where  he  was  by  the  contract  to  do  the  general 
bulk  of  the  repairs,  and  probably  to  supply  the  matters  in  question, 
aild  where  there  was,  as  I  think,  evidence  for  the  jury  of  his  having 
concurred  in  the  nomination  of  the  captain,  and  of  his  being  in  the 
relation  of  owner  to  the  new  captain,  and  where  the  goods  were 
received  on  board  the  vessel  whilst  under  the  direct  controul  of  his 
own  agents,  and  where  he  was  to  receive  benefit  from  them  by 
getting  paid  out  of  the  freight  if  they  enabled  the  vessel  to  be  in  a 
state  satisfactory  to  the  Emigration  Commissioners,  and  where,  in 
the  probable  event,  which  actually  happened,  of  the  executory 
(1)  40  Ji.  It.  300  (1  Ad.  &  El.  312). 
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Frost  contract  going  off,  be  had  the  whole  benefit  of  the  goods  for 
himself. 

I  am  not  to  consider  whether  the  present  verdict  was  satisfactory, 
or  whether  a  contrary  verdict  might  not  have  been  equally  or  more 
satisfactory,  the  rule  not  having  been  granted  as  on  a  verdict 

[  *3»i  J  against  evidence,  *  which  I  individually  was  inclined,  at  the  time  of 
the  motion,  to  think  was  the  real  question,  and  as  to  which  I  have 
formed  no  decided  opinion :  but  it  is  sufficient  for  the  decision  of 
this  rule  to  say  that  I  am  not  satisfied  that  there  was  no  evidence 
to  go  to  the  jury.  And,  in  so  deciding,  I  do  not  intend  in  the  least 
to  interfere  with  the  rule  of  law,  now  so  perfectly  well  settled,  that 
these  questions  are  pure  questions  of  contract  and  credit,  which, 
like  all  other  questions  of  goods  sold  or  work  done,  are,  where 
there  is  any  evidence,  to  be  decided  by  the  jury,  who  are  to  take 
into  their  consideration  all  the  circumstances  of  the  case. 

Rule  discharged. 


DOE  d.  AGAR  and  KOCLIFFE   v.  BROWN. 

(2  El.  &  Bl.  331—348 ;  S.  C.  22  L.  J.  Q.  B.  432 ;  17  Jur.  1161 ;  21  L.  T.  0.  S.  800.) 

Where  a  party,   entitled  to  a  remainder    in  tail  expectant  upon  the 
L  331  J  determination  of  a  life  estate,  grants  a  term  of  years  to  commence  imme- 

diately, the  grantee,  without  entry,  takes  an  immediate  veeted  estate  carved 
out  of  the  remainder ;  stat.  4  Ann.  c.  16,  s.  9,  making  the  conveyance  as 
effectual  as  if  attornment  had  been  made  by  the  tenant  of  the  particular 
estate. 

Ejectment  for  lands  in  Yorkshire. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  last  Yorkshire 
Summer  Assizes,  a  verdict  was  found  for  the  plaintiff,  subject  to  a 
case,  the  material  parts  of  which  were  as  follows. 

Henry  Duncombe,  being  seised  in  fee  of  the  premises  in  question, 
devised  them  to  his  nephew  Thomas  Duncombe  for  his  life,  remainder 
to  trustees  to  preserve  contingent  remainders,  remainder  to  the  use 
of  the  first  son  of  the  body  of  the  said  Thomas  in  tail  male,  with 
remainders  over,  and  died  seised  in  1818.  Thomas  Duncombe,  the 
[  *332  ]  tenant  for  life,  entered,  and  died  on  7th  *  December,  1847,  leaving 
Thomas  Slingsby  Duncombe  his  eldest  son. 

By  indenture  of  28th  October,  1820,  between  the  said  Thomas 
Slingsby  Duncombe  of  the  1st  part,  Edward  Cullingworth  of  the 
2nd  part,  William  Lee  of  the  3rd  part,  and  William  Hall,  a  trustee 
for  Cullingworth,  of  the  4th  part,  after  reciting  various  money 
lending  transactions  among  the  parties  of  the  first  three  parts,  in 
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consideration  of  a  certain  agreement  between  thein,  and  of  the       DoEd. 
delivering  up  of  certain  indentures  relating  to  the  transactions,  and  r# 

for  other  considerations,  "  and  also  for  and  in  consideration  of  the  Brown. 
further  sum  of  10s.  by  the  said  William  Hall  to  the  said  Thomas 
Slingsby  Duncombe  paid,  he  the  said  Thomas  Slingsby  Duncombe 
granted,  bargained,  sold  and  demised  unto  the  said  William  Hull, 
his  executors,"  &c.  the  premises  so  devised  by  Henry  Duncombe, 
to  have  and  to  hold  the  same  unto  the  said  William  Hall,  his 
executors,  &c,  "  from  the  day  next  before  the  day  of  tlie  date  of  the 
said  indenture,  for  the  term  of  ninety-nine  years  thence  next 
ensuing,  but  subject  nevertheless  and  without  prejudice  to  the  life 
estate  and  interest  of  the  said  Thomas  Duncombe,"  on  trusts  to 
secure  payment  of  an  annuity  of  440/.  granted  by  Thomas  Slingsby 
Duncombe  to  Edward  Cullingworth,  with  a  proviso  for  the  cesser 
of  the  term  on  payment  in  full. 

By  indenture  of  26th  February,  1821,  between  Thomas  Slingsby 
Duncombe  of  the  1st  part,  Thomas  Knight  of  the  2nd  part,  John 
Wilson  of  the  3rd  part,  the  said  Edward  Cullingworth  of  the 
4th  part,  and  the  said  William  Hall  of  the  5th  part,  inter  alia,  for 
the  considerations  therein  mentioned,  and  for  securing  the  payment 
of  an  annuity  of  125Z.  (which,  by  a  deed  recited  in  the  case,  had 
been  assigned  by  Thomas  Slingsby  Duncombe  to  Hall,  in  trust  *for  t  *333  3 
Knight,  Wilson  and  Cullingworth),  Thomas  Slingsby  Duncombe 
"  did  grant,  bargain,  sell  and  demise  unto  the  said  William  Hall, 
his  executors,"  &c,  the  premises  devised  by  Henry  Duncombe,  "  to 
hold  the  same  unto  the  said  William  Hall,  his  executors,"  &c,  for 
the  term  of  ninety- nine  years  from  the  day  next  before  the  date  of 
the  said  indenture,  if  the  said  Thomas  Slingsby  Duncombe  should 
so  long  live,  subject  nevertheless  to  the  life  estate  and  interest  of 
Thomas  Duncombe,  in  trust  to  secure  payment  of  the  annuity 
of  125Z. 

By  indenture  of  4th  September,  1822,  between  Thomas  Slingsby 
Duncombe  of  the  1st  part,  Thomas  Knight  of  the  2nd  part,  Edward 
Cullingworth  of  the  3rd  part,  and  William  Hall  of  the  4th  part, 
Thomas  Slingsby  Duncombe  granted,  bargained,  sold  and  demised 
unto  the  said  William  Hall,  his  executors,  &c,  all  the  premises  devised 
by  Henry  Duncombe,  to  have  and  to  hold  the  same  unto  the  said 
William  Hall,  his  executors,  &c,  for  the  term  of  ninety-nine  years 
from  the  day  next  before  the  date  of  the  said  indenture,  if  the  said 
Thomas  Slingsby  Duncombe  should  so  long  live,  subject  to  the  life 
estate  and  interest  of  Thomas  Duncombe,  in  trust  to  secure  payment 
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Doe  d.        of  an  annuity  of  165/.  granted  by  Thomas  Slingsby  Duncombe  to 
9t  William  Hall,  in  trust  for  Knight  and  Cullingworth. 

Brown.  By  indenture  of  28th  October,  1822,  between  Edward  Cullingworth 

of  the  1st  part,  William  Hall  of  the  2nd  part,  and  John  Hearon  of 
the  3rd  part,  reciting  the  indenture  of  28th  October,  1820,  in  con- 
sideration of  990/.  paid  by  Hall  to  Cullingworth  for  the  purchase  of 
one  fourth  part  of  the  annuity  of  440/.,  and  of  10*.  paid  by  Hearon 
to  Cullingworth,  Cullingworth,  at  Hall's  request,  bargained,  sold 
and  assigned  to  John  Hearon,  his  executors,  Ac,  "  the  said  annuity 
of  440/.,  together  with  the  said  indenture,  to  have  and  hold  the  said 

[  #334  ]  annuity  and  other  the  *prernises  "  unto  Hearon,  his  executors,  &c, 
from  the  day  of  the  date  of  the  indenture,  for  the  life  of  Thomas 
Slingsby  Duncombe,  upon  trust  for  Edward  Cullingworth  as  to 
three  fourths  and  for  William  Hall  as  to  one  fourth. 

The  case  then  set  out  the  will  of  William  Hall,  of  which  Joseph 
Agar  and  William  Champney  were  executors  and  trustees;  and 
stated  the  death  of  Champney  in  Hall's  life  time,  and  the  death  of 
Hall  on  15th  June,  1828;  and  also  set  forth  an  indenture  of 
2nd  August,  1828,  by  which  all  legal  and  equitable  interest  in  the 
annuities  and  estates  which  had  belonged  to  William  Hall  then 
deceased  were  conveyed  by  Joseph  Agar  (in  execution  of  the  trusts 
contained  in  Hall's  will)  to  Thomas  Gregory  and  George  Lawton, 
their  executors,  &c. 

By  indentures  of  lease  and  release  of  20th  and  21st  May,  1829, 
the  release  being  made  between  Thomas  Slingsby  Duncombe  of  the 
1st  part,  George,  Earl  of  Chesterfield,  of  the  2nd  part,  and  William 
Eaton  Mousley  and  Charles  Clarke  of  the  3rd  part,  Thomas 
Slingsby  Duncombe  conveyed  all  his  estates  in  Yorkshire,  subject 
to  the  life  estate  of  Thomas  Duncombe  and  to  the  several  charges 
then  affecting  the  same,  to  and  to  the  use  of  Mousley  and  Clarke, 
their  heirs,  &c,  by  way  of  mortgage,  for  securing  to  the  Earl  of 
Chesterfield  58,847/. :  and  Thomas  Slingsby  Duncombe  covenanted 
to  levy  a  fine  with  proclamations ;  which  was  duly  levied  in  Trinity 
Term,  1851. 

By  indenture  of  20th  November,  1830,  between  Thomas  Gregory 
and  George  Lawton  of  the  1st  part,  Joseph  Agar  of  the  2nd  part, 
William  Hutchinson  Hearon  of  the  3rd  part,  John  Wilson  and  WTilliam 
Taite  of  the  4th  part,  Edward  Cullingworth  of  the  5th  part,  Joseph 
Bilton  Wilson  of  the  6th  part,  and  Richard  Wormald  of  the  7th 
part,  after  reciting  the  indenture  of  28th  October,  1820,  the  inden- 
ts 3       ture  *of  28th  October,  1822,  the  will  of  the  said  William  Hall,  his 
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death  and  the  proof  of  his  will  by  Joseph  Agar,  the  indenture  of       Dor  d. 
2nd  August,  1828,  the  death,  as  the  fact  was,  of  the  said  John  %. 

Hearon  on  the  11th  July,  1828,  and  the  appointment  by  his  will  of  Bbown- 
the  said  William  Hutchinson  Hearon  as  his  executor,  and  the  proof 
of  the  same  will,  and  a  certain  agreement,  it  was  witnessed  that,  in 
pursuance  of  the  said  agreement  and  in  consideration  of  1,000/.  to 
the  said  Thomas  Gregory  and  George  Lawton  paid  by  the  said 
John  Wilson  and  William  Taite,  with  the  consent  and  approbation 
of  the  said  Joseph  Agar,  being  the  full  consideration  for  the  purchase 
of  the  said  fourth  part  or  share  of  the  said  annuity  of  440Z.,  Thomas 
Gregory,  George  Lawton,  Joseph  Agar  and  William  Hutchinson 
Hearon,  according  to  their  respective  estates,  rights  and  interests 
in  the  said  annuity  and  premises,  bargained,  sold  and  assigned 
unto  the  said  Joseph  Bilton  Wilson,  his  executors,  &c,  all  the  said 
annuity  of  440/.,  and  all  the  estate,  right,  title,  interest,  trust, 
possession,  property,  possibility,  claim  and  demand  whatsoever,  as 
well  legal  as  equitable,  of  them  the  said  Thomas  Gregory,  George 
Lawton,  Joseph  Agar,  William  Hutchinson  Hearon  and  Edward 
Cullingworth,  or  any  of  them,  of,  in,  to  or  out  of  the  said  annuity 
and  premises  or  any  of  them,  or  any  part  thereof,  respectively, 
upon  trusts  therein  mentioned :  "  and,  for  the  considerations 
therein  before  mentioned,  the  said  Thomas  Gregory,  George  Lawton, 
Joseph  Agar  and  William  H.  Hearon,  according  to  their  respective 
estates,  rights  and  interests  in  the  premises,  and  at  the  request  and 
by  direction  of  the  said  Edward  Cullingworth,  and  at  the  nomina- 
tion and  appointment  of  the  said  Edward  Cullingworth,  as  well  as 
of  the  said  John  Wilson  and  William  Taite,  bargained,  sold  and 
assigned  unto  the  said  Bichard  Wormald,  his  executors,"  &c.,  the 
messuages  #and  other  premises  in  and  by  the  said  indenture  of  [  *336  ] 
28th  October,  1820,  granted  and  demised,  and  all  the  estate  &c,  at 
law  and  in  equity,  of  them  the  said  Thomas  Gregory,  George 
Lawton,  Joseph  Agar  and  William  Hutchinson  Hearon,  every  or 
any  of  them,  of,  in  or  to  the  same  premises.  To  have  &c.  the  said 
premises  unto  the  said  Bichard  Wormald,  his  executors,  &c,  upon 
trusts  as  therein  mentioned. 

The  said  Joseph  Agar,  by  his  will  dated  24th  December,  1841, 
and  two  codicils  thereto,  dated  respectively  80th  January,  1844, 
and  Sist  July,  1846,  all  duly  executed  and  attested,  appointed 
Benjamin  Agar  and  Bobert  Bobinson  Bocliffe  (the  lessors  of  the 
plaintiff)  and  Joseph  Peart  his  executors.  He  died  on  18th  January, 
1847;  and  the  said  will  and  codicils  were  duly  proved  on  12th 


84  1858.     Q.  B.     2  EL.  &  BL.  830—337.  [nil. 

Doad.       February,  1847,  by  the  said  lessors  of  the  plaintiff,  Peart  having 
Agar  ,        .    , 

v,  renounced  probate. 

Bbowh.  jn  February,  1848,  the  said  Richard  Wormald  died,  having  made 

his  will,  by  which  he  appointed  Harriet  Wormald  his  sole  executrix : 
who,  on  17th  March,  1848,  proved  his  said  will.  The  said  three 
annuities  of  440t,  125Z.  and  1652.  were  duly  paid  by  the  said 
Thomas  Slingsby  Duncombe  up  to  1st  January,  1884,  when  they  fell 
in  arrear.  The  said  Edward  Culling  worth  died  in  December,  1841, 
leaving  William  Singleton  his  executor.  In  Hilary  Term,  1848, 
the  said  Harriet  Wormald  brought  an  action  of  ejectment  to  recover 
the  said  premises,  and  obtained  judgment,  and  received  the  rents 
due  on  Lady  Day,  1848,  and  for  some  time  afterwards. 

On  5th  June,  1848,  the  said  Thomas  Slingsby  Duncombe,  in 
obedience  to  a  decree  of  the  High  Court  of  Chancery  bearing  date 
14th  April,  1848,  executed  a  disentailing  deed  of  the  said  lands, 
tenements,  hereditaments  and  premises  to  the  said  William  Eaton 

[  *337  ]  Mousley  and  Charles  *Clarke,  and  their  heirs,  to  hold  the  same, 
subject  to  the  several  charges  and  incumbrances  affecting  the  same 
at  the  time  of  the  execution  of  the  said  indenture  of  mortgage  of 
21st  May,  1829,  to  and  to  the  use  of  the  said  William  Eaton 
Mousley  and  Charles  Clarke,  their  heirs  and  assigns  for  ever, 
subject  to  the  equity  of  redemption  then  subsisting  in  the  said 
premises. 

By  indenture  of  1st  July,  1849,  made  between  the  said  Benjamin 
Agar  and  Bobert  Bobinson  Bocliffe,  of  the  1st  part,  William 
Singleton  of  the  2nd  part,  William  Gray,  John  Eirlew  and  John 
Singleton  of  the  3rd  part,  the  said  John  Singleton  of  the  4th 
part,  Thomas  Knight  of  the  5th  part,  Thomas  Bulmer  of  the  6th 
part,  Elizabeth  Wallis  of  the  7th  part,  Thomas  Slingsby  Duncombe 
of  the  8th  part,  the  Earl  of  Chesterfield  of  the  9th  part,  and 
William  Eaton  Mousley  and  Charles  Clarke  of  the  10th  part,  after 
reciting,  amongst  other  things,  that  the  said  William  Eaton 
Mousley  and  Charles  Clarke,  in  pursuance  of  the  powers  for  that 
purpose  vested  in  them  by  the  said  indentures  of  21st  May,  1829, 
and  5th  June,  1848,  and  at  the  request  and  by  the  direction  as  well 
of  the  said  Thomas  Slingsby  Duncombe  as  of  the  said  Earl  of 
Chesterfield,  had  caused  all  the  premises  to  be  put  up  for  sale  by 
public  auction,  and  that  the  said  annuity  of  1652.  was  then  vested 
in  the  said  Benjamin  Agar  and  Bobert  Bobinson  Bocliffe,  as 
executors  of  the  said  Joseph  Agar,  the  executor  of  the  said  William 
Hall,  in  trust  (or  the    several    persons   parties    thereto  of    the 
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2nd,  3rd,  4th,  5th,  6th  and  7th  parts,  and  that  there  was  a  sum        DoEd. 
due   for  arrears,  and   that   the  said  Benjamin  Agar  and   Robert  v. 

Robinson  Rocliffe,  at  the  request  and  by  the  direction  of  the  Bbown. 
several  parties  thereto,  had  agreed  to  accept,  for  the  repurchase 
and  in  full  satisfaction  of  the  said  annuity  *and  of  the  arrears  [ *338  ] 
thereof,  4,097!.  18*.  lOd. :  it  was  witnessed  that,  for  the  considera- 
tions therein  mentioned,  they  the  said  Benjamin  Agar  and  Robert 
Bobinson  Rocliffe,  with  the  privity  of  the  said  Thomas  Slingsby 
Duncombe  and  the  Earl  of  Chesterfield,  and  by  the  direction  &c, 
assigned  and  surrendered  to  the  said  William  Eaton  Mousley  and 
Charles  Clarke  the  said  demised  premises,  and  all  the  estate,  right, 
title,  interest,  term  and  terms  of  years,  claim  and  demand,  both  at 
law  and  in  equity,  of  them  the  said  Benjamin  Agar  and  Bobert 
Robinson  Rocliffe,  in,  to,  out  of  or  upon  the  same  premises,  to 
the  intent  that  all  the  residue  which  was  then  unexpired  of  the 
said  term  of  ninety-nine  years,  and  all  other,  if  any,  the  estate, 
term  and  interest  of  them  the  said  Benjamin  Agar  and  Robert 
Robinson  Rocliffe  in  the  premises,  might  be  merged  and  extin- 
guished in  the  reversion,  freehold  and  inheritance,  and  be  for  ever 
thenceforth  freed  and  absolutely  discharged  of  and  from  all  the 
trusts  of  the  said  indenture  of  4th  September,  1822. 

By  another  indenture  of  1st  July,  1849,  to  which  the  said 
Harriet  Wormald,  Thomas  Slingsby  Duncombe,  William  Eaton 
Mousley  and  Charles  Clarke,  George,  Earl  of  Chesterfield,  Thomas 
Wood  Wilson  and  others  were  parties,  after  reciting  and  witnessing 
as  therein  contained,  it  was  witnessed  that  the  said  Harriet 
Wormald,  with  the  privity  of  the  said  Thomas  Slingsby  Duncombe, 
George,  Earl  of  Chesterfield,  Thomas  Wood  Wilson,  and  several 
other  parties  thereto,  assigned  and  surrendered  to  the  said  William 
Eaton  Mousley  and  Charles  Clarke  the  said  demised  premises,  to 
the  intent  that  all  the  residue  which  was  then  unexpired  of  the 
said  term  of  ninety-nine  years  created  by  the  said  indenture  of 
28th  October,  1820,  might  be  merged  and  *extinguished  in  the  [#S39] 
reversion,  freehold  and  inheritance  thereof,  and  be  for  ever  thence- 
forth freed  and  absolutely  discharged  of  and  from  all  the  trusts 
of  the  said  indenture  of  28th  October,  1820. 

By  indenture  of  3rd  July,  1849,  made  between  the  said  William 
Eaton  Mousley  and  Charles  Clarke  of  the  1st  part,  the  said  Earl 
of  Chesterfield  of  the  2nd  part,  John  Dalton  and  John  Dalton  of  the 
3rd  part,  the  said  Thomas  Slingsby  Duncombe  of  the  4th  part, 
James  Brown  (the  defendant)  of  the  5th  part,  and  John  William 
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Doe  d.  Tottie  of  the  6th  part,  the  said  William  Eaton  Mousley  and  Charles 
r.  l  Clarke,  with  the  privity  and  approbation  of  the  said  Thomas  Slingsby 
Brown.  Duncombe  and  George,  Earl  of  Chesterfield,  for  the  valuable 
considerations  therein  mentioned,  conveyed  all  the  said  estates 
of  Copgrove,  Br  ear  ton,  &c.  (being,  amongst  others,  the  premises 
devised  as  before  mentioned  by  the  said  will  of  the  said  Henry 
Duncombe),  to  the  said  defendant  James  Brown  and  his  heirs, 
to  such  uses  as  James  Brown  should  appoint,  and,  in  default 
of  appointment,  to  him  and  his  assigns  for  life,  remainder  to  the 
use  of  Tottie,  his  executors,  &c,  in  trust  for  Brown  during  his  life, 
remainder  to  the  use  of  Brown  and  his  heirs. 

Actual  entry  was  made  by  the  lessors  of  the  plaintiff  on  the 
premises  previously  to  the  commencement  of  the  action. 

Each  party  to  be  allowed  to  refer  to  any  of  the  deeds,  instru- 
ments and  probates  of  the  wills  which  relate  to  the  matter  of  this 
case ;  and  which  were  to  be  taken  as  part  of  the  case.  Memorials 
and  inrolments  of  all  such  of  the  before  mentioned  deeds  and 
instruments  respectively  as  by  law  were  required  to  be  registered 
and  inrolled  were  duly  registered  and  inrolled. 
[  340  ]  The  said  Thomas  Slingsby  Duncombe  is  still  living. 

The  question  for  the  Court  to  decide  is,  Whether  the  verdict 
should  be  entered  for  the  lessors  of  the  plaintiff  or  for  the 
defendant. 

The  case  was  argued  in  last  Easter  Term  (l). 

Matthews,  Serjt.,  for  the  plaintiff: 

The  interest  in  the  land  created  by  the  indenture  of  26th 
February,  1821,  is  now  an  existing  legal  term  for  ninety -nine 
years  in  possession,  and  is  vested  in  the  lessors  of  the  plaintiff,  as 
representing  Joseph  Agar  the  executor  of  William  Hall,  the 
original  trustee.  The  deed  of  2nd  August,  1828,  did  not  transfer 
from  Agar  those  estates  in  which  Hall  was  a  mere  trustee ;  and  it 
is  not  disputed  by  the  other  side  that,  if  this  interest  is  a  subsisting 
legal  term,  it  is  vested  in  the  lessors  of  the  plaintiff.  But  they 
make  three  points.  First,  they  say  that  the  interest  created  by 
the  indenture  of  28th  October,  1820,  is  a  prior  legal  interest  still 
subsisting,  and  consequently  that  the  lessors  of  the  plaintiff  cannot 
recover  in  ejectment ;  secondly,  that  the  interest  created  by  the 
indenture  of  26th  February,  1821,  merged  in  that  created  by  the 

(1)  May  3rd  and  ot\  1853;  before  Lord  Campbell,  Ch.  J.,  Wightinan, 
Erie,  and  Crompton,  JJ, 
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indenture  of  4th  September,  1822,  which  last  mentioned  interest        Dob  d. 
was   surrendered  by  the  lessors  of  the  plaintiff   by  the  deed  of  ^ 

1st  July,  1849,  conveying  the  annuity  of   165/.,  which  the  term      Bbowk- 
of  4th  September,  1822,  was  created  to  secure.    Thirdly,  that  the 
general  words  used  in  the  first  deed  of  1st  July,  1849,  operated  as 
a   surrender   of    all    legal   interest  whatsoever  belonging   to   the 
lessors  of   the  plaintiff.     In  considering  these  questions,  the  date 
of  the  death  of  Thomas  Duncoinbe  is  material.     He  died  in  1847  ; 
before  that  date  Thomas  Slingsby  Duncoml>e  had  no  legal  * estate      [  *S41  ] 
in  possession  ;  he  was  but  tenant  in  tail  in  remainder.     Being  so, 
he  could  not  grant  a   term   of   years  in  possession  ;   and  each 
of   the  three  deeds  of  28th  October,  1820,  26th  February,  1821, 
and  4th  September,  1822,  operated,  not  as  a  grant  of  a  term  in 
possession,  but  as  passing  an  interesse  termini.     An  interesse  termini 
does  not  become  an  actual  term  in  possession  till  the  person  entitled 
to  it  enters.     The  interesse  termini,  created  by  the  deed  of   28th 
October,  1820,  passed  by  various  mesne  conveyances   to  Harriet 
Wormald,  who,   in  1848,   recovered   in   ejectment.     She,  by  the 
second  indenture  of  1st  July,  1849,  surrendered  her  interest,  which 
had  then  become  a  term  in  possession,  to  Mousley  and  Clarke,  the 
persons  in  whom  the  immediate  reversion  was  then  vested ;  and  it 
was  then  merged  and  gone.    It  will  be  said  that,  if  the  interest 
created  by  the  deed  of  26th  February,  1821 ,  still  subsists,  it  was 
a  remainder  immediately  expectant  upon   the  term   of    Harriet 
Wormald,  and  consequently  would  prevent  the  merger  of  that  term 
n   the   subsequent   estate  of   Mousley  and   Clarke.     That  might 
be  so,  if  the  interest  of  the  lessors  of  the  plaintiff  had  then  been 
a  legal  term  ;  but  until  entry,  which  completes  the  lease,  there  was 
but   an   interesse  termini :  Watldns  on  Conveyancing,  by  Preston, 
p.  208,  4th  edition  :  and  "  an   interesse   termini  will  not  prevent 
a  merger  of  two  estates,  expectant   on  each  other,  though  it   be 
interposed  between  them : "  8  Preston  on  Conveyancing,  120  (3rd 
edition) ;  and  p.  121 — 124,  where  Salmon  v.  Swann  (i),  is  commented 
on.     In  the  same  book,  p.  207,  it  is  laid  down  generally  that  an 
interesse  termini  will   neither   cause  nor  prevent  a  merger.     The 
interest  conveyed  to  Hall  by  the  deed  of  4th  September,  1822,  was 
no  legal  estate,  as   it  was  not  perfected  by  entry  :   Chatfield  v. 
Parker  (*),  Miller  v.  *6reen  (3).    Even  if  it  could  operate  under  the       t  ****  ] 
Statute   of  Uses,  there   is  no  election   that  it  should  :  ITaigh  v. 

(1)  Cro.  Jac.  619.  (3)  37  B.  R.  664  (8  Bing.  92  ;  S.  <\ 

(2)  8  B.  &  C.  543,  2  Cr.  &  J.  142). 
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Dok  d.  Jagijar  (1).  And  the  interest  created  by  the  deed  of  26th  February, 
r.  1821,  could  not  merge  in  a  mere  intarsse  termini.     Lastly,  as  to 

Bkown.  ^jie  gUpp0ge(|  release  by  the  general  words  of  the  first  deed 
of  1st  July,  1849.  The  object  of  that  deed,  as  appears  by  the  recitals 
in  it,  was  to  convey  the  annuity  of  165Z.,  and  to  put  an  end  to  the 
term  of  4th  September,  1822.  That  being  so,  the  general  words 
will  be  restrained  by  the  recitals. 

Cowling,  contra : 

The  interest  which  passed  from  Thomas  Slingsby  Buncombe  to 
William  Hall  by  the  three  deeds  was,  in  each  case,  a  legal  term  in 
its  inception.  Thomas  Slingsby  Duncombe  had,  at  the  time  he 
executed  those  deeds,  a  vested  remainder  in  tail.  In  each  of  them 
there  is  a  valuable  consideration  ;  and  even  the  nominal  considera- 
tion from  Hall  is  sufficient  to  pass  a  use.  The  passages,  cited  on 
the  other  side  from  Watkins  and  from  Preston,  are  quite  accurate 
when  applied  to  leases  at  common  law  by  a  person  in  possession. 
In  such  a  case,  entry  was  required  to  complete  the  lessee's  title  ; 
but,  at  common  law,  the  lease  by  a  remainderman  or  reversioner 
did  not  operate  as  a  lease ;  it  operated  as  a  grant  of  part  of  the 
remainder  or  reversion.  The  grantee  had  no  power  to  enter  ;  and 
his  grant  was  perfected,  not  by  entry,  but  by  the  attornment  of 
the  tenant  in  possession.  And  this  distinction  is  pointed  out  in 
Watkins  on  Conveyancing,  by  Preston  (4th  edition),  p.  204,  where 
(after  the  passage  cited  from  p.  203  by  the  other  side)  it  is  said : 
"So  a  grant  of  a  term  by  a  person  who  has  a  reversion  or 
[  •348  ]  remainder,  may  be  a  present  and  immediate  estate,  capable  *of 
enlargement,  before  entry."  At  common  law,  then,  the  deed  of 
28th  October,  1820,  would  have  been  a  grant  of  so  much  of  the 
reversion,  imperfect  unless  Thomas  Duncombe  the  tenant  for 
life  attorned,  but  on  his  attornment  complete.  And  nowT,  since 
stat.  4  Ann.  c.  16,  attornment  is  supplied;  note  (4)  to  Thurtby  v. 
Plant  (2).  But  the  deed  would  also  operate  as  a  conveyance  under 
the  Statute  of  Uses.  In  Watkins  on  Conveyancing,  by  Preston 
(4th  edition),  p.  16,  it  is  said :  "  A  term  also  created  by  bargain  and 
sale  (unless  from  the  form  of  the  limitation  it  is  an  interesse 
termini)  vests  immediately  and  becomes  an  actual  estate  on  the 
execution  of  the  bargain  and  sale."  In  the  present  case,  the 
operative  words  of  the  deeds  are  the  ordinary  words  of  a  bargain 

(1)  73  H.  R.  616  (16  M.  &  W.  525).       Ex.  51). 
Sen  Haiyh  v.  Jtiygitr,  77   R.  R.  547  («*J  (2)  1  Wins,  Saiuui.  2:H  a. 
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and  sale.     In  2  Preston  on  Conveyancing  (2nd  edition),  p.  228,  the        DokcL 
authorities  are  collected ;    and  it  is  said :    "  From  the  cases  to  v, 

which  reference  has  been  made,  it  was  easily  to  be  collected  that  Bbowk, 
a  particular  estate  for  years  might  be  created  by  bargain  and  sale, 
and  neither  entry,  attornment,  or  enrolment  was  essential  to  the 
efficacy  of  this  assurance.  The  bargain  and  sale  passed  an  use, 
and  the  use  was  executed  by  the  statute  of  27  Hen.  VIII.  for 
transferring  uses  into  possession,  and  the  use  became  a  term,  in 
other  words,  an  actual  estate;  and  the  bargainee  was  without 
entry,  precisely  in  the  same  circumstances  as  a  lessee  at  the 
common  law  was  after  entry  or  attornment :  "  except  as  to  the  right 
to  maintain  trespass.  The  effect  of  a  deed  granting  a  term  out  of 
a  reversion  is  explained  in  4  Bac.  Abr.  84(5  &c.  (7th  ed.),  tit. 
Leases  (N),  Com.  Dig.  Attornment  (L).  The  result  is  that  each  of 
the  three  terms  was  a  legal  estate  in  its  first  inception ;  and,  if 
that  be  so,  it  seems  to  be  conceded  that,  being  at  one  and  the  • 
•same  time  in  Hall,  the  two  prior  legal  estates  would  merge  in  [  ****  ] 
the  last  of  the  three  terms.  But,  even  supposing  they  were  not 
actual  estates,  still  the  acceptance  of  a  second  interexse  termini  for 
the  same  term  as  a  previous  one  operates  as  an  extinguishment  of 
it:  Co.  Litt.  888  a;  note  (2)  to  the  same  passage  in  the  11th 
edition  (printed  in  Hargrave  and  Butler's  edition) ;  Ires  case  (1), 
Sir  Moyle  Finch's  case  (2).  But,  if  for  any  reason  the  terms  were 
not  merged  in  each  other,  the  first  term,  created  by  the  deed  of 
28th  October,  1820,  is  outstanding,  as,  on  that  hypothesis,  it  was 
not  surrendered  by  Harriet  Wormald  by  the  second  deed  of 
July  1st,  1849,  to  Mousley  and  Clarke;  for,  though  it  was  intended 
to  be  a  surrender,  the  existence  of  an  intervening  estate  prevents  it 
from  operating  as  one ;  and  it  operates  as  a  conveyance.  Lastly, 
the  teiin  vested  in  the  lessors  of  the  plaintiff  was  surrendered  by 
the  first  deed  of  July  1st,  1849,  to  which  the  lessors  of  the 
plaintiffs  were  parties.  By  it  they  surrendered  to  Mousley  and 
Clarke,  who  were  then  owners  of  the  legal  estate  in  the  inheritance, 
"  all  the  estate,  right,  title,  interest,  term  and  terms  of  years, 
claim  and  demand,  both  at  law  and  in  equity,  of  them "  in  the 
premises.  These  words  are  quite  large  enough  to  include  the  term 
granted  by  the  deed  of  26th  February,  1821.  It  is  true  that,  by 
the  recitals  in  the  deed,  it  appears  that  the  principal  object  was  to 
purchase  the  annuity  secured  by  the  deed  of  4th  September,  1822, 
and  that  there  was  no  intention  to  convey  the  annuity  secured  by 
(1)  5  Co.  Rep.  11  a.  (2)  6  Co.  Rep.  63  a,  69  b. 
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lx>Ed.       the  deed  of  26th  February,  1821.     But,  though  there  was  no  inteu- 

r.  tion  to  purchase  all  the  annuities,  it  was  an  object  of  the  deed  to 

Brown.       ^  jn  ft|j  ^e  jegaj  e8fcate ;  and  the  general  words  should  not  be 

restrained  so  as  to  frustrate  that  secondary  object.  As  to  the  cases 
[  *345]       of  Miller  v.  * Green  (i)  and  JIaigh  v.  Jaggar{2),  cited  on  the  other 

side,  they  both  turned  upon  the  point  of  pleading  and  on   the 

doctrine  of  election,  which  is  here  immaterial. 

Matthews,  Serjt.,  in  reply  : 

It  is  true  that  a  reversion  may  be  conveyed :  but,  if  a  term  of 
years  be  carved  out  of  a  reversion  and  conveyed,  the  ordinary 
incidents  of  a  lease  for  years  attach.  The  Statute  of  Uses  requires 
that  there  shall  be  a  party  seised  to  the  use:  Watkins  on 
Conveyancing  (4th  ed.,  by  Preston),  137,  237,  238. 

(Lord  Campbell,  Ch.  J. :  But,  supposing  this  so,  what  effect  on 
the  interests  in  the  terms  of  years  would  be  produced  by  Thomas 
Slingsby  Duncombe  becoming  tenant  in  tail  in  possession,  in 
1847  ?) 

That  would  not  convert  an  interesse  termini  into  a  lease  in 
possession,  unless  the  lessee  necessarily  took  by  way  of  use ;  but, 
in  default  of  an  express  limitation  by  way  of  use,  or  election,  what- 
ever may  operate  at  common  law  will  so  operate :  Haigh  v.  Juggar  (2), 
Miller  v.  Green  (i).  Further,  as  the  terms  came  to  Agar,  the  lessor 
of  the  plaintiff,  not  by  the  act  of  parties,  but  by  operation  of  law, 
there  would  be  no  merger  by  their  coming  together  in  him.  It  is 
true  that  an  acceptance  of  a  term  by  one  already  in  possession  of  a 
term  has  the  effect  of  a  surrender  of  the  entire  term;  but  that 
applies  only  to  leases  in  possession.  Stat.  4  Ann.  c.  16,  s.  9,  has 
no  application.  The  attornment  which  that  statute  supplies  takes 
effect  according  to  the  interest  which  the  landlord,  the  party  to 
whom  the  attornment  is  made,  had  at  the  time.  But  here  the 
termor  had  not  an  interest  which  could  be  perfected  by  attornment, 
so  as  to  become  an  interest  in  possession.  The  terms  were  created 
to  secure  the  annuities,  not  to  give  the  parties  possession. 

[♦346]  (Lord  *Campbell,  Ch.  J. :  One  would  suppose  the  words  "  bargain 

and  sale  "  to  be  introduced  for  the  very  purpose  of  introducing  the 
effect  of  the  Statute  of  Uses.) 

(1)  37  B.  R.  664  (S  Bing.  92;  8.  C\  (2)  73  R.  11.  616  (16  M.  &  W.  525)., 

2  Cr.  &  J.  142). 
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That  is  foreign  to  the  object  of  the  parties  to  the  transaction ;        Doic  d. 
and   the   Court  will  look   to  that  object:   Goodtitle  d.  Edwards  v, 

v.  Bailey  {l). 

Cur.  adv.  vult. 


Bbown. 


Lord  Campbell,  Ch.  J.,  in  this  Term  (June  13th),  delivered  the 
judgment  of  the  Court  : 

In  this  case  the  argument  turned  upon  the  question  whether 
certain  deeds,  purporting  to  be  demises  for  ninety-nine  years,  made 
by  Mr.  Thomas  Slingsby  Duncombe  whilst  tenant  in  tail  in 
remainder  of  the  premises  in  question,  and  in  the  lifetime  of  his 
father,  tenant  for  life  of  the  same  premises,  operated  by  way  of 
interesse  termini  only,  or  created  an  estate  in  the  premises. 

In  order  to  make  out  any  case  on  the  part  of  the  lessors  of  the 
plaintiff,  it  was  necessary  for  them  to  establish  that  the  deeds  in 
question  operated  merely  by  way  of  inter  esse  termini,  and  not  so  as 
to  create  any  estate.  If  they  operated  as  a  conveyance  of  part  of 
the  remainder,  the  plaintiff's  case  would  be  answered  in  two  ways. 
First,  the  lease  of  26th  February,  1821,  on  which  this  ejectment 
was  brought,  would  be  merged  in  the  subsequent  term  of  the 
4th  September,  1822,  by  the  same  lessor  to  the  same  lessee.  And, 
secondly,  if  the  plaintiff's  lease  were  kept  alive,  the  legal  title  under 
it  could  not  vest  in  possession,  because  a  prior  term  of  years  of  the 
28th  October,  1820,  would  have  been  prevented  from  merging 
in  the  inheritance  under  a  deed  of  1st  July,  1849,  by  reason  of 
the  plaintiff's  term  intervening  between  such  prior  term  and  the 
inheritance.  If  the  *  plain  tiff's  term  was  in  existence  as  a  term  at  [  *W71 
the  time  of  the  intended  surrender  of  1st  July,  1849,  that  deed 
could  not  have  operated  as  a  surrender,  but  would  have  operated  as 
a  grant  of  the  prior  term  to  the  owners  of  the  inheritance ;  and 
such  prior  term,  not  merging,  by  reason  of  the  plaintiff's  term 
intervening,  would  bar  the  right  of  the  lessors  of  the  plaintiff 
under  their  term. 

To  prevent  such  effect  of  the  terms,  the  plaintiff  was  obliged 
to  contend  that  the  deeds  operated  only  by  way  of  contract  to  pass 
an  intei-e88e  termini,  and  that,  in  the  absence  of  any  election,  they 
could  not  have  passed  any  estate  under  the  Statute  of  Uses,  but 
must  be  taken  as  operating  at  common  law.  And  that  no  estate 
was  created  under  them  until  the  entry  made  under  the  one  on 

(1)  2  Cowp.  597,  600. 
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DokcI.        which   an  ejectment   was  brought,   and  the  possession  recovered 
t,  by  Harriet  Wonnald,  and  until  the  lessors  of  the  plaintiff  entered 

Brown.      un<jer  their  lease  before  the  present  ejectment. 

Several  nice  questions  were  argued  as  to  what  might  have  been 
the  result  if  those  deeds  had  operated  by  way  of  intercsse  termini, 
and  as  to  how  far  they  might  have  operated  under  the  Statute 
of  Uses.  But  we  think  that  we  are  not  called  upon  to  decide  any  of 
these  questions ;  as  we  are  of  opinion  that  the  deeds  operated  as  a 
conveyance  of  part  of  the  remainder  under  which  an  estate  for 
years  was  carved  out  of  the  remainder,  and  vested  at  once  iu 
the  respective  lessees,  by  virtue  of  the  statute  of  Ami9,  which  gives 
operation  to  such  deeds  in  the  same  manner  as  if  an  actual 
attornment  had  taken  place. 

At  common  law,  reversions  and  remainders,  lying  in  grant  and 
not  being  capable  of  being  perfected  by  livery,  as  in  the  case  of 
the  grant  of  a  freehold,  or  by  entry  in  the  case  of  the  grant  of 
a  leasehold  interest,  required,  for  many  purposes,  an  attornment 

[  348  ]  of  the  tenant  of  the  particular  *preceding  estate :  but,  where  such 
attornment  was  obtained,  the  reversion  or  remainder,  or  the  estate 
carved  out  of  it,  vested  so  as  to  give  the  grantee  the  right  to  the 
rents  and  services  attached  to  the  reversion,  and,  since  stat.  32 
Hen.  VIII.  c.  34,  to  sue  on  any  covenant  running  with  the  reversion. 
The  effect  of  this  doctrine  with  regard  to  leases  carved  out  of  the 
reversion  or  remainder  is  very  distinctly  stated  in  Bac.  Abr.  tit. 
Leases  (N)  (l).  If  the  grantees  of  such  leases  could  not  obtain 
an  attornment,  they  might  at  their  election  treat  the  grant  as  an 
intereHse  termini:  but,  where  they  obtained  the  attornment,  the 
grant  operated  as  a  conveyance  of  so  much  of  the  reversion.  The 
statute  of  4  Ann.  c.  16,  s.  9,  now  makes  all  grants  of  manors  or 
rents,  or  of  the  reversion  or  remainder  of  any  messuages  or  lands, 
effectual  to  all  intents  and  purposes,  without  any  attornment  of  the 
tenants  of  the  manors  or  of  the  lands  out  of  which  the  rent  shall  be 
issuing,  or  of  the  particular  tenants  upon  whose  estates  any  such 
reversions  or  remainders  shall  and  may  be  expectant  or  depending, 
as  if  their  attornment  had  been  had  and  made. 

We  must  therefore  consider  these  deeds  as  grants  of  interests  out 
of  a  remainder  to  which  the  tenants  of  the  preceding  estates  have 
attorned :  and  the  case  then  falls  directly  within  the  rule — as  laid 
down  in  the  passage  in  Bacon's  Abridgment :  and  we  must  hold 
that  the  estates  passed  by  way  of  grant  of  the  terms  carved  out  of 
(1)  Vol.  4,  p.  846  (7th  ed.). 
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Thomas  Slingsby  Duncombe's  remainder,  and  vested  at  once  in  the       Dob  d. 

Agar 


The   foundation  of  the  plaintiff's    case   therefore    failed :  and       Brown. 
our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


ANDREWS  v.   HATLES.  isss. 

(2  El.  &  BL  349-356 ;  S.  C.  22  L.  J.  Q.  B.  409 ;  17  Jur.  621 ;  21  L.  T.  O.  S.  151.)     Ma*J^  24* 

A  tenant  encroached  on  waste  land,   not  belonging  to  his  landlord,  [  3*9  ] 

separated  from  his  holding  only  by  a  road.  He  built  on  the  encroachment 
and  continued  to  occupy  it,  as  a  part  of  his  holding  and  ancillary  to  the 
occupation  thereof,  for  more  than  twenty  years.  He  then  gave  up  the 
original  holding  to  his  hindlord,  but  claimed  to  retain  the  encroachment  as 
his  own.    In  ejectment  by  the  landlord : 

Held,  that  an  encroachment  made  under  such  circumstances  is,  as 
between  landlord  and  tenant,  to  be  presumed  to  be  part  of  the  holding : 
that  it  rested  on  the  defendant  to  show  by  other  facts  that  the  encroach- 
ment was  not  made  as  part  of  the  holding ;  and  that  the  mere  intervention 
of  the  road  did  not  rebut  the  prima  facie  presumption. 

Ejectment  for  certain  buildings  and  land  situate  in  Essex. 

Defendant  appeared  for  all  the  premises  mentioned  in  the  writ. 
On  the  trial,  before  Coleridge,  J.,  at  the  last  Spring  Assizes  for 
Essex,  evidence  was  given  that  the  premises  in  question  consisted 
of  a  bakehouse,  barn  and  stable.  The  defendant  had  been  tenant 
from  year  to  year,  for  twenty-three  or  twenty-four  years,  first  to  the 
plaintiff's  father,  who  died  in  1847,  and  then  to  the  plaintiff,  of  a 
farmhouse  with  appurtenances.  This  property  extended  to  a  high 
road,  on  the  other  side  of  which  was  waste  land  open  to  the  road. 
More  than  twenty  years  before  the  commencement  of  this  action, 
the  defendant  took  in  a  small  portion  of  this  waste  land,  opposite 
to  the  farmhouse  which  he  held,  and  on  the  other  side  of  the  road 
and  immediately  adjoining  to  it.  He  built  upon  the  land  so  taken 
in  by  him  a  bakehouse  and  offices,  which  he  occupied  along  with, 
and  as  part  of,  the  farm  offices :  and  the  land  so  built  upon 
constituted  the  premises  now  in  dispute.  The  defendant  had  held 
the  whole  ever  since,  paying  no  additional  rent.  He  was  always 
rated  for  the  premises  in  question,  and,  also,  was  always  rated 
separately  for  the  premises  which  he-  originally  held  of  the 
plaintiff's  father.  In  July,  1850,  the  plaintiff  gave  the  defendant 
notice  to  quit  *"  the  house  and  premises,  with  the  appurtenances,  [  ♦350  ] 
situate  "  &c,  "  which  you  hold  of  me  as  tenant  thereof."  The 
defendant,  at  the  expiration  of  the  notice,  gave  up  to  the  plaintiff 
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Andrews  the  premises  which  he  had  originally  taken,  but  refused  to  give 
Hailbs.  "P  possession  of  the  land  which  he  had  taken  in  from  the  waste : 
and  for  this  land  the  action  was  brought.  The  counsel  for  the 
defendant  contended  that  the  plaintiff  showed  no  title,  and  that 
defendant  had  acquired  a  right  to  the  premises  by  twenty  years' 
possession.  The  learned  Judge  directed  a  verdict  for  the  plaintiff, 
if  the  jury  believed  the  above  facts,  and  were  satisfied  as  to  the 
identification  of  the  premises  (as  to  which  there  was  some  dispute). 
Verdict  for  plaintiff.  Leave  was  given  to  move  to  enter  a  verdict 
for  defendant  on  the  objection  taken  :  the  Court,  if  it  was  a 
question  of  fact,  to  draw  such  inferences  as  a  jury  ought  to  draw. 

In  last  Easter   Term,    Rl.    Chambers    obtained    a    rule    nisi 
accordingly. 

Shee,  Serjt.  and  H.  Hawkins  showed  cause  (!) : 

The  fair  inference  from  the  facts  is  that  the  defendant  made  the 
encroachments  on  behalf  of  his  landlord,  intending  to  annex  them 
to  the  premises  which  he  held  as  tenant  to  the  landlord,  and 
treating  the  whole  as  one  connected  property.  Doe  d.  Uoyd  v. 
Jones  (2)  is  a  strong  authority  for  the  plaintiff.  The  land  enclosed 
by  the  tenant  was  there,  as  here,  separated  from  the  tenant's 
farm  only  by  a  road ;  that  cannot  be  considered  to  interrupt  the 
contiguity.  And  it  was  there  held  that  the  legal  presumption 
[  *35l  ]  j8j  |;hai;  the  encroachment  is  made  for  the  *benefit  of  the  landlord, 
though  the  presumption  may  be  rebutted :  Biyan  d.  Child  v. 
Wimvood  (3),  Doe  d.  Challnor  v.  Davies(4),  Doe  d.  Lewis  v.  Kees  (5), 
Doe  d.  Dunraven  v.  Williams  (6),  Doe  d.  Hanison  v.  MurreU  (7),  all 
support  this  doctrine.  The  cases  on  this  point  were  cited  in  the 
argument  in  Doe  d.  Baddeley  v.  Massey  (8)  ;  but  the  Court  there 
held  that  the  conduct  of  the  parties  showed  that  there  was  no 
intention  of  uniting  the  parcels :  the  presumption  was  therefore 
rebutted.  Here  nothing  was  shown  to  rebut  the  presumption. 
The  smallness  of  the  addition  accounts  for  there  being  no  additional 
rent:  and  in  Doe  d.  Lloyd  v.  Jones (9),  Alderson,  B.  said  that 
the  circumstance  was  immaterial.  The  plaintiff's  claim  cannot  be 
affected  by  the  separate  payment  of  rates,  a  transaction  to  which  he 

(1)  The  case  was  heard  partly  on  (5)  6  Car.  &P.  610. 

May  23rd,  and  concluded  on  this  day.  (6)  48  B.  R.  789  (7  Car.  &  P.  332). 

(2)  71  R.  R.  772  (15  M.  &  W.  580).  (7)  8  Car.  &  P.  134. 

(3)  9  R.  R.  751  (1  Taunt.  208).  (8,  85  R.  R.  493  (1#  Q.  B.  373). 

(4)  5  R.  R.  745  (1  Esp.  N.  P.  0.  (9)  71  R.  R.  776  (15  M.  &  W.  584). 
461). 
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was  not  privy,  and  of  which  indeed  he  was  not  shown,  nor  was     Andrews 
likely,  to  have  any  knowledge.     Then,  if  the  land  in  question  was      hajles. 
held  with  the  premises  demised,  the  Statute  of  Limitations  has 
no  effect ;  because  the  plaintiff's  right  to  the  whole  first  accrued  on 
the  expiration  of  the  notice. 

M.  Chambers  and  Prentice,  in  support  of  the  rule : 

It  is  not  a  presumption  of  law  that  wherever  a  tenant  encloses 
land  it  must  under  all  circumstances  be  for  the  benefit  of  his  land- 
lord. It  certainly  would  not  be  so  when  the  enclosure  was  in  a 
distant  part  of  the  country.  There  are,  no  doubt,  some  circum- 
stances under  which,  according  to  the  decided  cases,  the  tenant 
does  enclose  *for  his  landlord  :  as,  however,  it  is  not  so  in  all  cases,  [  *352  ] 
that  must  be  a  question  of  fact. 

(Coleridge,  J.:  No  question  was  left  to  the  jury  upon  this 
point ;  but  leave  was  reserved  to  enter  the  verdict  on  the  under- 
standing that,  if  it  was  a  question  of  law,  the  Court  should  decide, 
and,  if  a  question  of  fact,  the  Court  should  draw  the  proper 
inferences  from  the  undisputed  facts.) 

The  decisions  are  almost  all  cases  at  Nisi  Prius. 

(Lord  Campbell,  Ch.  J. :  Bryan  d.  Child  v.  Winwood  (l)  was  the 
first  case ;  there  the  lessor  of  the  plaintiff  was  lord  of  the  manor, 
and  had  therefore  a  right  to  approve.  The  tenant  had  enclosed 
part  of  the  waste ;  and,  as  that  act  was  illegal  unless  done  for  the 
lord,  it  might  well  be  held  that  primd  facie  it  was  done  for  him. 
But,  when  the  land  enclosed  belongs  to  a  third  person,  it  does  seem 
strange  that  the  landlord  should  be  supposed  to  authorize  his 
tenant's  theft  (2).) 

In  most,  if  not  all,  of  the  cases  the  landlord  was  the  freeholder  of 
what  was  enclosed.  In  Doe  d.  Lewis  v.  liees  (3)  the  enclosed  land 
was  between  the  farm  and  the  sea  shore,  joiniug  the  two,  and  there- 
fore prima  facie  belonged  to  the  owner  of  the  farm.  In  Doe  d. 
Lloyd  v.  Jones  (4),  it  is  true,  the  lessor  was  not  owner  of  the 
waste ;  but  in  that  case  there  was  an  agreement  endorsed  on  the 
lease  that  what  was  encroached  should  belong  to  the  landlord. 

(1)  9  R.  B.  751  (1  Taunt.  208).  L.  J.  Ch.  654.— A.  C. 

(2)  Cited  by  Fry,  J.  in  Att.-Gen.  v.  (3)  6  Car.  &  P.  610. 

Tomline  (1877)  5  Ch.  D.  750,  766,  46  (4)  71  E.  E.  772  (15  M.  &  W.  580). 
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Andrews  (Lord  Campbell,  Ch,.  J. :   I  think,  as  at  present  advised,  that 

Hailes.  an  agreement,  by  which  the  tenant  was  to  remove  his  neighbour's 
landmark  for  the  benefit  of  the  landlord,  was  illegal;  and  that 
such  an  agreement,  amounting  to  a  conspiracy  to  cheat  his  neigh- 
bour, could  not  whilst  executory  be  enforced :  but  it  may  be 
[  *353  ]  another  question  *how  far,  after  it  was  executed,  the  tenant  might 
be  precluded  from  denying  that  it  was  part  of  the  holding.) 

In  most  cases  the  slips  of  land  enclosed  are  parcels  beside  the 
road :  the  presumption  arising  in  such  a  case  is  discussed  in 
White  v.  Hill  (\). 

(Coleridge,  J. :  There  have  been,  I  believe,  several  cases  in 
which  encroachments,  made  on  the  land  of  third  persons,  have 
as  between  landlord  and  tenant  been  held  to  belong  to  the  land- 
lord ;  but  I  do  not  know  that  they  have  been  discussed  in  banc,  or 
got  into  the  books  of  reports.) 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  verdict  entered  for  the  plaintiff  must 
stand.  I  think  it  must  be  considered  that  the  encroachment  in 
this  case  was  held  by  the  defendant  as  part  of  the  demised  premises ; 
and,  that  being  so,  I  think  the  defendant  is  not  at  liberty  to  deny 
that  it  was  part  of  them.  I  proceed  on  what  the  civil  law  calls 
exceptio  personalis,  and  the  common  law  an  estoppel,  and  say  that 
the  tenant  cannot  deny  this.  I  do  not  adopt  the  doctrine  that  the 
tenant  steals  for  his  landlord,  and  that  therefore  the  landlord,  at 
the  end  of  the  demise,  is  entitled  to  claim  the  stolen  property ;  but 
I  think  that,  when  the  property  is  taken  and  used  as  part  of  the 
holding,  the  tenant  can  as  little  dispute  the  title  to  it  as  he  can 
dispute  the  title  to  any  other  part  of  the  premises.  The  strange 
doctrine,  as  to  stealing  for  the  benefit  of  the  landlord,  originated 
in  those  cases  where  the  landlord  was  lord  of  the  manor,  and  the 
tenant  encroached  upon  the  waste.  In  such  cases  it  might  well 
I  *354  ]  be  presumed  that  the  tenant  approved  *for  the  benefit  of  the  lord 
who  had  a  right  to  approve :  but  the  idea  that  he  could  steal  the 
land  of  another  for  his  landlord  is  revolting  to  me,  as  it  was  to 
my  predecessor  Lord  Kenyon  (2).  In  the  present  case,  it  appears 
that  the  defendant  got  possession  of  the  encroachment  by  virtue  of 
being  tenant  of  the  demised  premises,  and  that  he  occupied  it  as 

(1)  6(J  B.  B.  470  (6  Q.  B.  487).  (1)  See  Doe  d.  Colcloiiyh  v.  Mnlh'ver, 

5RH  744  (1  Esp.  N.  P.  C.  460). 
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part  of   these  premises.      They   were  adjoining;    for  there    was     Andkews 
nothing    intervening    but  the  road.     The   manner  in  which   the      hailks. 
property  was  rated  goes   for   nothing,  as  there  was  no  evidence 
that  the  plaintiff  was  aware  of  it. 

Coleridge,  J. : 

I  have  but  little  to  add :  but  I  think  it  important  to  observe 
that,  in  my  opinion,  the  presumption  is  one  depending  on  the 
inference  to  be  drawn  from  the  facts.  It  is  the  tenant's  duty  to 
preserve  his  landlord's  boundary :  if,  at  the  end  of  the  term,  that 
boundary  has  been  confused  by  enclosing  adjacent  ground,  a  very 
strong  presumption  arises  that  the  enclosed  land  is  part  of  the 
holding :  and  the  tenant  is  not  entitled  to  meet  it  by  showing  that, 
though  he  occupied  the  enclosure  as  part  of  the  holding,  it  was  an 
encroachment.  But,  when  it  appears  that  the  case  is  of  this  nature, 
all  the  facts  must  be  weighed.  The  contiguity  of  the  premises  or 
their  separation ;  the  unity  of  occupation  or  not :  all  facts  of  that 
kind  are  to  be  weighed.  If,  for  instance,  the  buildings  on  the 
encroachment  had  been  occupied  for  the  purpose  of  carrying  on  a 
trade  quite  unconnected  with  the  occupation  of  the  farm  demised 
to  the  defendant,  that  would  *have  been  a  fact  to  be  weighed.  In  t  *366  ] 
the  present  case  there  is  nothing  to  rebut  the  presumption :  the 
premises  were  contiguous;  for  the  intervention  of  a  right  of 
way  is  not  as  if  land  in  the  occupation  of  a  third  person  had  inter- 
vened :  and  the  occupation  of  the  buildings  on  the  encroachment 
was  always  ancillary  to  the  holding  of  the  farm.  I  have  therefore 
no  hesitation  in  drawing  the  inference  of  fact,  that,  as  against  this 
defendant,  the  premises  belonged  to  the  plaintiff. 

Erle,  J. : 

From  the  decided  cases,  I  infer  the  law  to  be  that,  when  the 
power  to  encroach  is  derived  from  the  occupation  of  the  premises 
held  from  a  landlord,  and  the  encroachment  is  occupied  as  if  it  was 
a  part  of  the  holding,  then,  at  the  end  of  the  tenancy,  the  presump- 
tion, as  between  the  landlord  and  tenant,  is  that  it  is  part  of  the 
holding,  and  it  belongs  to  the  landlord.  I  think  there  are  many 
reasons  why  this  should  be  so;  amongst  others,  I  think  the 
encroachment  ought  not  to  be  permitted  to  belong  to  the  tenant,  a 
wrong-doer.  It  is  true  that,  for  technical  reasons,  stealing  land  is 
not  larceny :  but  it  is  morally  a  theft ;  and  it  ought  not  to  enure  to 
the  benefit  of  the  thief. 


[367] 


1858.     Q.  B.     2  EL.  &  BL.  855—856.  [r.b. 

Crompton,  J. : 

I  think  that,  where  a  tenant  encloses  small  portions  of  land 
adjoining  to  his  holding,  the  presumption  is  that  he  makes  the 
enclosure  part  of  his  holding;  and,  unless  there  be  other  facts 
showing  the  contrary,  it  is  at  the  end  of  the  tenancy  the  property 
of  the  landlord.  In  Doe  d.  Lewis  v.  Rees(\)  Parke,  B.  *says:  "It 
is  clearly  settled  that  encroachments  made  by  a  tenant  are  for  the 
benefit  of  his  landlord,  unless  it  appears  clearly,  by  some  act  done 
at  the  time  of  the  making  of  the  encroachments,  that  the  tenant 
intended  the  encroachments  for  his  own  benefit,  and  not  to  hold 
them  as  he  held  the  farm  to  which  the  encroachments  were  adjacent/' 
That  I  think  is  accurate.  The  intervention  of  the  road  was  held  to 
make  no  difference  in  Doe  d.  Lloyd  v.  Jones  (2).  In  the  present 
case  there  is  nothing  to  rebut  the  ordinary  presumption  ;  and  there- 
fore I  think  the  premises  are  to  be  considered  part  of  the  holding, 
and  belonging  to  the  plaintiff. 

Lord  Campbell,  Ch.  J.  added : 

The  result  seems  to  be  that,  in  the  opinion  of  this  Court,  where 
the  encroachment  is  on  soil  not  the  property  of  the  landlord,  the 
presumption  should  be  stated  to  be  that  the  encroachment  is  part 
of  the  holding :  not  that  the  tenant  encroached  for  the  landlord. 

Ride  discharged. 
REG.  v.  WELCH. 

(2  El.  &  BL  357—364 ;  S.  C.  22  L.  J.  M.  0.  145 ;  17  Jur.  1007  ;  21  L.  T.  0.  S.  127.) 

W.,  by  written  agreement,  in  consideration  of  3/.  advanced  to  him  by 
G.  at  the  time  of  execution,  and  the  wages  agreed  to  be  paid  to  him  by  G., 
agreed  to  work  for  and  6erve  G.  as  a  tin-plate-worker,  and  to  serve  no  one 
else  without  G.'s  consent  in  writing  for  twelve  months,  and  also  until  the 
expiration  of  three  months  after  notice  by  W.  to  G.  of  his  desire  to  deter- 
mine the  service ;  and  W.  agreed  to  fulfil  his  said  service,  and  not  to  absent 
himself  during  customary  hours  of  work  ;  and  G.,  in  consideration  of  W.'s 
services,  agreed  to  pay  W.  on  Saturday  in  every  week  during  the  aforesaid 
term  such  wages  as  articles  made  by  W.  should  amount  to  at  their  usual 
workmen's  prices.  Proviso  that,  if  after  the  expiration  of  twelve  months 
either  party  should  give  to  the  other  three  months'  notice  of  desire  to 
determine  the  service,  the  service  should  cease  and  the  agreement  be  void 
after  the  expiration  of  the  time  mentioned  in  the  notice.  And  W.  authorized 
G.  to  deduct  2«.  per  week  until  the  loan  of  3/.  should  be  paid : 

Held,  that  the  agreement  showed  liability  on  the  part  of  G.  to  provide 
W.  with   work  so  long  as  the  service  continued,  and  was  not  void  for 

(1)  G  Car.  &  1\  610.  (2)  71  E.  R  772  (15  M.  &  W.  5«0). 
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want  of  mutuality,  and  might  be  enforced  under  stat.  4  Geo.  IV.  c.  34,  Rico. 

8.3(1).  «. 

And,  the  magistrates  having  refused  to  adjudicate,  this  Court  made        Wklch 
absolute  a  rule  ordering  them  to  adjudicate. 

Mellor,  in  last  Term,  obtained  a  rule  calling  on  Frederick 
Isaac  Welch  and  William  Wills,  Esquires,  two  of  the  justices  for  the 
borough  of  Birmingham,  and  Robert  Whittaker,  to  show  cause  why 
the  said  two  justices  should  not  hear,  determine  and  adjudicate 
upon  the  matter  of  the  information  and  complaint  of  Thomas  Foxall 
Griffiths,  on  behalf  of  himself  and  his  copartners,  against  the  said 
Robert  Whittaker. 

From  the  affidavits  on  which  the  rule  was  obtained,  it  appeared 
that,  on  18th  January,  1858,  T.  F.  Griffiths  exhibited  an  informa- 
tion, and  obtained  a  summons  thereon,  against  R.  Whittaker,  in 
pursuance  of  which  both  Whittaker  and  Griffiths  appeared,  on 
22nd  January,  before  Mr.  Welch  and  Mr.  Wills,  justices  of  the 
borough  of  Birmingham.  The  information  charged  that,  on  2nd 
December  then  last,  Whittaker,  "  tin-plate-worker,  by  agreement  in 
writing  of  that  date,  for  and  in  consideration  of  the  wages  therein 
agreed  to  be  paid  by  the  said  T.  F.  Griffiths,  Jacob  Bright  Browett 
and  George  Goodman  the  younger  to  the  said  R.  Whittaker,  did 
contract  with  the  said  T.  F.  Griffiths,  J.  B.  Browett  and  G.  Goodman 
the  younger  to  serve  them  as  a  handicraftsman,  *to  wit  as  a  tin-  t  *868  ] 
plate-worker,  for  the  term  of  twelve  months  from  the  said  2nd  day 
of  December  last,  and  that  the  said  R.  Whittaker  did  enter  upon 
such  service  accordingly,  and  did  afterwards,  to  wit  on  the  17th  day 
of  January  instant,  at  the  said  borough  where  the  said  R.  Whittaker 
was  then  and  there  employed,  and  unlawfully,  before  the  term  of 
his  said  contract  was  completed,  without  the  said  T.  F.  Griffiths, 
J.  B.  Browett  and  G.  Goodman  the  younger's  consent,  and  without 
just  excuse,  absent  himself  from  the  said  service  of  his  said  masters ; 
and  hath  from  thence  neglected  to  fulfil  his  said  contract :  contrary 
to  the  statute  "  &c. 

The  agreement  was  produced  upon  the  hearing.  The  material 
parts  were  as  follows. 

"  Agreement  made,  this  2nd  day  of  December,  1852,  between 
Robert  Whittaker,  of  "  &c,  "  of  the  one  part,  and  T.  F.  Griffiths, 
J.  B.  Browett  and  G.  Goodman,  junior,  of "  &c,  "  manufacturers 
and  copartners,  of  the  other  part,  as  follows." 

"The  said  R.  Whittaker,  in  consideration  of  the  sum  of  8i.  lent 

(1)  Repealed  by  38  &  39  Vict.  c.  86,  e.  17.— A.  C. 
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Bko.  and  advanced  to  him  by  the  said  T.  F.  Griffiths,  J.  B.  Browett  and 
Welch.  G.  Goodman,  junior,  at  the  time  of  the  execution  hereof,  and  of  the 
wages  hereinafter  agreed  to  be  paid  to  him  by  the  said  T.  F.  G., 
J.  B.  B.  and  G.  G.  junior,  doth  hereby  agree  to  work  for  and  serve 
the  said  T.  F.  G.,  J.  B.  B.  and  G.  G.  junior,  their  executors, 
administrators  and  assigns,  as  a  tin-plate-worker,  and  not  to  work 
or  serve  any  one  else  without  their  leave  or  consent  given  in  writing, 
from  the  date  hereof  during  and  until  the  full  term  of  twelve  months 
thence  next  ensuing,  and  also  for,  during  and  until  the  expiration 
of  three  calendar  months  after  notice  by  him  the  said  B.  Whittaker 
given  to  the  said  T.  F.  Griffiths,  J.  B.  Browett  and  G.  Goodman, 
[  *369  ]  junior,  *of  his  desire  and  intention  to  determine  the  said  service. 
And  the  said  B.  Whit  taker  doth  hereby  further  agree  to  fulfil  his 
said  service  and  perform  his  work  in  a  good,  skilful  and  workmanlike 
manner,  in  all  things,  and  not  to  absent  himself  during  the  usual 
and  customary  hours  of  work.  And  the  said  T.  F.  Griffiths,  J.  B. 
Browett  and  G.  Goodman,  junior,  in  consideration  of  the  good  and 
faithful  services  of  the  said  B.  Whittaker,  to  be  performed  as 
aforesaid,  do  hereby  agree  to  pay  unto  the  said  B.  Whittaker,  on 
the  Saturday  night  in  every  week,  during  the  aforesaid  term  (usual 
holidays  excepted),  all  such  wages  as  the  articles  made  by  the  said 
B.  Whittaker,  as  aforesaid,  shall  amount  to  at  their  usual  workmen's 
prices  for  similar  articles.  Provided  always  that,  if  (after  the 
expiration  of  twelve  months  from  the  date  hereof)  either  of  the  said 
parties  shall  give  to  the  other  or  others  of  them  three  calendar 
months'  notice  of  his  or  their  desire  to  determine  the  said  service, 
then,  after  the  expiration  of  the  time  mentioned  in  such  notice,  the 
said  service  shall  cease,  and  this  agreement  shall  be  void,  except 
only  as  to  any  remedy  for  every  breach.  The  said  R.  Whittaker 
hereby  authorizes  the  said  T.  F.  Griffiths,  J.  B.  Browett  and  G. 
Goodman,  junior,  to  deduct  the  sum  of  2*.  per  week  until  the  above 
loan  of  8Z.  be  lawfully  paid."  (Signed  by  Griffiths,  Browett, 
Goodman  and  Wrhittaker.) 

The  magistrates,  upon  the  production  and  proof  of  this  agree- 
ment, declined  to  adjudicate,  stating  that  they  considered  the 
agreement  to  be  void  for  want  of  mutuality  and  for  uncertainty. 

Alfred  Wills  now  showed  cause: 

The  magistrates  thought  that  they  had  no  jurisdiction  to  enforce 

[360]       this  agreement,  inasmuch  as  it  contains  no  contract,  express  *or 

implied,  that  the  master  should  find  work  for  the  servant ;  so  that 
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the  agreement  is  not  a  contract  within  stat.  4  Geo.  IV.  c.  34,  s.  3.  Rbq. 
That  there  is  no  express  contract  to  that  effect  is  clear :  and,  from  Welch, 
Young  v.  Thiamins  (l),  it  appears  that  no  such  contract  can  be 
implied,  and  that  this  renders  the  whole  an  agreement  without 
consideration.  The  test  suggested  in  the  case  cited  was,  whether 
the  party  employed  could  have  sued  the  other  party  for  not  provid- 
ing work :  and  it  was  held  that  he  could  not.  The  decision  has, 
indeed,  been  questioned,  but  upon  a  different  point.  In  Pilkington 
v.  Scott  (2)  it  was  held  that  the  agreement  contained  a  contract  to 
employ  :  but  there  a  stipulation  was  inserted  to  pay  82.  per  annum 
absolutely,  besides  a  provision  that  a  moiety  only  of  the  wages 
should  be  paid  during  a  depression  of  the  trade,  and  that  when  the 
workman  was  sick  or  lame  the  employers  might  employ  another : 
and  from  thence  an  undertaking  to  employ  was  inferred.  It  is  true 
that  some  of  the  Bench  there  laid  a  stress  on  the  provision  for  a 
month's  notice,  and  there  is  a  provision  for  notice  here :  but  the 
value  of  that  circumstance  seems  to  have  been  estimated  by  its 
connection  with  the  other  facts  of  the  particular  case.  In  Aspdin  v. 
Austin  (a),  Dunn  v.  Sayles  (4)  and  Rust  v.  Nottidge  (5)  the  question  was 
not  identical  with  the  present;  for  there  the  contract,  which  it  was 
sought  to  infer,  was  one  to  permit  the  party  to  remain  in  the  service 
for  a  certain  time,  not  to  find  employment.  The  same  remark 
applies  to  Elderton  v.  Emm  ens  (0).  *But  Lord  Denman's  remark  in  [  *36i  ] 
Aspdin  v.  Austin  (7)  is  important.  "  Where  parties  have  entered 
into  written  engagements  with  expressed  stipulations,  it  is  manifestly 
not  desirable  to  extend  them  by  any  implications :  the  presumption 
is  that,  having  expressed  some,  they  have  expressed  all  the  condi- 
tions by  which  they  intend  to  be  bound  under  that  instrument." 
In  Williamson  v.  Taylor  (s)  the  party  retained  endeavoured  to  recover 
for  non-employment,  on  an  agreement  like  this,  and  failed.  What 
would  be  a  sufficient  employment  ? 

(Lord  Campbell,  Ch.  J. :  What  a  jury,  under  the  circumstances, 
thought  reasonable.) 

Lees  v.   Whitcomb  (m)  and  Sykes  v.  Dixon  (10)  show  that  such   an 

(1)  1  Cr.  &  J.  331.  ment  of  Ex.  Ch.  affirmed  in  Dom.  Proc. 

(2)  71  R.  R.  781  (15  M.  &  W.  657).  after  the  decision  of  the  case  in  the  text 

(3)  5  Q.  B.  671.  (12  Aug.  1853):  Emmms  v.  EMertnn, 

(4)  5  a  B.  685.  94  R.  R.  288  (4  H.  L.  0.  624). 

(5)  1  El.  &  BL  99  (see  93  R.  R.  39).  (7)  5  Q.  B.  684. 
(6)6    C.    B.     160,    in     Ex.    Ch.,  (8)  5  Q.  B.  175. 

reversing  the  judgment  of   C.    P.  in  (9)  30  R.  R.  539  (5  Bing.  34). 

Eldertvu  v.  Am/new,  4  C.  B.  479.  Judg-  (10)  48  R.  R.  644  (9  Ad.  &  El.  693). 
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Keg.  agreement  is  void  for  want  of  mutuality.  It  would  seem  to  have  been 
Welch.  understood,  in  Hartley  v.  Cummings  (l),  that,  in  the  case  of  want  of 
mutuality,  the  agreement  falls  also  within  the  objection  of  being  in 
restraint  of  trade.  And,  that  being  so,  the  nominal  consideration  of 
an  allowance  of  SI.  will  not  support  the  agreement :  per  Alderson,  B., 
in  Hitchcock  v.  Coker  (2). 

Mcllor,  contra,  was  not  called  upon. 

Lord  Campbell,  Ch.  J. : 

The  objection  to  the  agreement  has  been  very  perspicuously  put ; 
and  the  Court  is  much  obliged  to  the  learned  counsel  for  the  argu- 
ment which  he  has  addressed  to  us.  But  I  am  clearly  of  opinion 
that  the  agreement  is  valid.  It  is  said  to  be  invalid,  because  it 
[  *362  ]  throws  no  obligation  on  the  employer  *to  provide  work.  But  it 
seems  to  me  that  it  would  be  unreasonable  to  adopt  this  construc- 
tion. The  servant  agrees  to  work  for  the  master,  and  for  no  one  else, 
for  twelve  months,  and  until  three  months1  notice  shall  be  given. 
In  consideration  of  that,  the  master  agrees  to  pay,  on  the  Saturday 
in  every  week,  all  such  wages  as  the  articles  made  shall  amount  to 
at  their  usual  price.  Then  comes  a  proviso,  that,  if  after  the  expira- 
tion of  twelve  months  either  shall  give  to  the  other  notice  of  his  or 
their  desire  to  determine  the  service,  the  service  shall  cease  after 
the  expiration  of  the  time  mentioned  in  the  notice,  and  the  agree- 
ment be  void.  Is  there  not  here  a  necessary  implication  that  the 
employer  shall  find  reasonable  work,  and  pay  for  the  articles 
manufactured?  Are  we  to  suppose  a  most  unreasonable  intention, 
such  as  never  could  have  entered  into  the  mind  of  either  party  ? 
The  necessity  of  giving  notice  clearly  shows  that  there  is  some 
obligation  on  the  employer.  What  was  that  ?  To  find  reasonable 
employment  according  to  the  state  of  the  trade.  That  is  not  an 
unilateral  agreement,  but  a  mutual  agreement  with  something  to  be 
done  on  each  side.  This  view  does  not  conflict  with  the  authorities. 
On  the  contrary,  it  agrees  with  Pilkington  v.  Scott  (3),  a  case  directly 
in  point.  This,  therefore,  being  a  good  agreement,  and  within  the 
statute  referred  to,  ought  to  be  enforced ;  and  the  magistrates  have 
jurisdiction. 

Coleridge,  J. : 

I  am  of  the  same  opinion.     Every  case  of  this  sort  depends  on 

(1)  75  R.  R.  722  (5  C.  1).  247).       457). 

(2)  45  R.  R.  522,  529;  see  p.  537    (3)  71  R.  R.  781  (15  M.  &  W.  657). 
(6  Ad.  &  El.  438,  447 ;  see  pp.  456, 


vol.  xcv.j      1858.    Q.  B.    2  EL.  &  BL.  862—864.  60a 

circumstances  of  its  own :  as  long  as  we  do  not  decide  upon  contra-  Rico, 
dictory  principles  *  there  is  nothing  in  the  fact  of  our  arriving  at  welch. 
opposite  results  in  different  cases.  We  must  treat  this  agreement  [  *363  ] 
as  containing  the  words  of  both  parties,  and  give  to  those  words 
a  reasonable  construction.  The  agreement  contemplates  that  the 
relation  of  employer  and  employed  shall  continue  for  twelve  months 
and  until  the  expiration  of  three  months'  notice;  that  is,  for 
fifteen  months  at  least.  It  would  be  strange  if  the  relation 
were  to  continue  and  the  workman  not  to  be  paid.  If  there 
were  a  stipulation  for  paying  a  salary,  one  could  understand 
it :  but  here  the  stipulation  is  only  for  payment  for  the  articles 
manufactured,  at  certain  prices.  Besides  this,  there  is  an  advance 
of  Ql.9  a  loan  in  fact,  to  be  repaid  out  of  the  wages  to  become  due, 
at  2«.  per  week.  How  can  there  be  a  deduction  if  nothing  becomes 
due?  The  necessary  implication  is  that  the  master  is  to  find  work. 
But  it  is  enough  for  us  to  say  that  the  contract  is  not  void :  the 
particular  construction  is  for  the  magistrate. 

Crompton  J.  (l) : 

I  am  of  the  same  opinion.  We  should  be  deciding  almost  in  the 
teeth  of  PUkington  v.  Scott  (2)  if  we  held  this  agreement  void  for 
want  of  mutuality.  It  was  there  considered  that  sufficient  appeared 
in  the  agreement  to  show  the  master's  liability  to  find  employment. 
All  that  is  said  there  appears  to  me  to  be  good  law :  I  should  be 
sorry  to  throw  any  doubt  upon  it.  I  think  that  nobody  but  a 
lawyer,  on  reading  this  agreement,  could  doubt  that  the  meaning 
was  that  the  master  was  to  find  employment.  What  my  Lord  and 
my  brother  Coleridge  have  said  is  unanswerable.  *There  is  to  be  [  *364  ] 
payment  every  week.     The  implication  is,  I  think,  stronger  in  this 

case  than  in  PilkingUm  v.  Scott  (2). 

Rule  absolute  (3). 


MEREDITH   v.  MEIGH  (4).  iss*. 

(2  El.  &  BL  364— 374  ;  S.  0.  22  L.  J.  Q.  B.  401  ;  17  Jur.  649  ;  21  L.  T.  0.  S.  137.)        ^jj6- 

Goods,  of  above  the  value  of  10/.,  were  verbally  ordered  to  be  shipped        t  ^64  J 
consigned  to  the  A.  Co.  at  Liverpool.    The  A.  Co.  were  carriers  by  inland 
navigation  to  the  residence  of  the  buyer.      The  goods  were  shipped  on 
board  the  A/.,  a  vessel  selected  by  the  seller;  a  bill  of  lading  was  signed, 
making  the  goods  deliverable  to  the  A.  Co.  at  Liverpool,  and  was  forwarded 

(1)  Erie,  J.  was  absent  on  account  (3)  See  Reg.  v.    7,o*y/,   76  11.  R.  415 
of  a  domestic  calamity.                                (12  Q.  B.  757). 

(2)  71  R.  It.  781  (15  M.  &  W.  657).  (4)  Sec  Saleof  GoodsAct,  1893,  s.  32. 
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Meredith  to  them ;  of  all  which  the  buyer  had  notice,  and  did  and  said  nothing. 

v.  Then  the  goods  perished  at  sea  on  their  voyage  to  Liverpool ;  and  the 

Mkigh.  buyer  refused  to  have  any  thing  to  do  with  them.    The  above  facts  being 

proved  in  an  action  for  goods  sold  aud  delivered,  leave  was  reserved  to 
enter  a  verdict  for  plaintiff,  if  these  facts  were  evidence  on  which  the  jury 
would  have  been  justified  in  finding  an  acceptance  and  receipt  within 
seel  17  of  the  Statute  of  Frauds  (1) : 

Held,  1.  That  the  shipment  on  board  a  vessel  selected  by  the  seller  and 
the  signature  of  a  bill  of  lading  making  the  goods  deliverable  to  the 
buyer's  agent,  though  a  sufficient  delivery  to  support  an  action  for  goods 
sold  and  delivered,  was  not  sufficient  to  bind  the  contract.  2.  That  the 
receipt  of  the  bill  of  lading  by  the  A.  Co.  (they  being  carriers  only),  and 
the  non-feasance  of  the  buyer  on  healing  that  the  goods  had  been  shipped, 
were  not,  under  the  circumstances,  sufficient  evidence  to  justify  the  jury 
in  finding  a  verdict  for  the  plaintiff,  titrable,  that  the  acceptance  aud 
retention  of  a  bill  of  lading,  by  the  consignee,  may  be  equivalent  to  an 
actual  receipt  of  the  goods. 

Action  for  goods  sold  and  delivered.     Plea  :  General  traverse  of 
the  declaration.     Issue  thereon.    At  the  trial,  before  Crompton,  J., 
at  the  last  Bodmin  Assizes,  it  appeared  that  the  defendants  were 
manufacturers  of  earthenware  at  the  Potteries  in  Staffordshire.    The 
plaintiff  was  resident  in   Cornwall.     On   12th    April,   1850,   the 
defendants,  at  Handley  in  Staffordshire,  verbally  ordered  from  a 
person  of  the  name  of  Close,  who  was  the  agent  of  the  plaintiff 
there,  a  cargo  of  china  stone  clay  to  be  sent  by  sea  by  the  plaintiff, 
consigned  to  the  Anderton  Carrying  Company,  Liverpool,  for  the 
defendants,  and  to  be  insured  by  plaintiff  on  their  account.     The 
[  *365  ]      ordinary  *mode  of  transmitting  clay  from  Cornwall  to  the  Potteries 
is  by  sea  to  the  Mersey,  and  thence  by  inland  navigation  to  the 
Potteries.     The  Anderton  Carrying  Company  are  public  carriers  on 
the  inland  navigation,  from  the  Mersey  to  the  Potteries,  as  was  well 
known  to  all  the  parties.     No  vessel  was  named  at  the  time  the 
order  was  given.     Close  wrote  to  his  principal,  the  plaintiff,  advis- 
ing him  of  the  order,  and  received  an  answer  to  the  effect  that  the 
order  should  be  complied  with,  and  the  cargo  sent  by  the  sloop 
Marietta,  and  the  bill  of  lading  sent  to  the  Anderton  Carrying 
Company ;  but  that  there  were  no  facilities  for  effecting  an  insur- 
ance in  Cornwall,  and  that  the  purchasers  had  better  effect  the 
insurance  themselves,  which  Close  communicated  to  the  defendants. 
Inclosed  either  in  this  letter  or  in  a  subsequent  one.  it  did  not  on 
the  evidence  appear  clearly  which,  was  a  copy  of  the  bill  of  lading, 
expressing  that  the  goods  were  shipped  on  the  18th  April,  deliver- 
able to  the  order  of  the  Anderton  Carrying  Company,  Liverpool. 
This  was  not  signed  by  the  master   (probably,  it  was  suggested, 
(1)  Sue  now  Sale  of  Goods  Act,  1893,  s.  4. 
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because  the  shipment  was  not  then  complete),  and  seemed  to  be  sent  Mbrbdith 
for  the  information  of  Meigh  &  Co.  Close  wrote  to  the  Anderton  Meioh. 
Carrying  Company,  inclosing  the  unsigned  copy  of  the  bill  of  lading, 
and  instructing  them,  when  they  should  receive  the  bill  of  lading 
itself,  to  act  upon  it  and  forward  the  cargo  to  Meigh  &  Co.  at 
Handley.  The  shipment  was  complete  on  the  22nd  April ;  and  the 
bill  of  lading,  which  was  then  signed,  was  sent  by  the  plaintiff  to 
the  Anderton  Carrying  Company  by  post.  The  sloop  Marietta 
sailed  on  22nd  April,  and  was  lost  at  sea,  with  her  cargo  on  board, 
on  26th  April.  There  was  no  distinct  evidence  of  the  precise  dates 
at  which  the  Anderton  Carrying  *Company  received  the  bill  of  [  *366  ] 
lading,  and  at  which  the  defendants  received  the  communications. 
They  were  sent  by  post :  and,  though  the  letters  produced  at  the 
trial  bore  post  marks,  these  were  illegible ;  and  the  course  of  post 
from  Cornwall  to  Liverpool  and  Staffordshire  appeared  not  to  be 
very  regular:  but  there  was  evidence  from  which  it  might  be 
inferred  that  the  bill  of  lading  had  been  received  by  the  Anderton 
Carrying  Company  on  26th  April,  before  the  vessel  was  lost,  and 
that  the  defendants  at  the  Potteries  had,  on  25th  April,  received 
notice  that  the  bill  of  lading  was  forwarded  to  the  Anderton 
Carrying  Company.  On  4th  May,  the  plaintiff  received  intelligence 
that  the  vessel  was  lost,  and  sent  notice  of  this  fact  to  the  defen- 
dants, which  notice  was  received  by  the  defendants  on  the  5th  May. 
They  then  refused  to  have  anything  to  do  with  the  cargo ;  which 
was  the  first  thing  which  it  was  shown  that  they  had  done  after 
giving  the  order.    The  value  of  the  cargo  was  83/. 

On  these  facts  it  was  objected  that  there  was  nothing  to  bind  the 
contract  within  the  17th  section  of  the  Statute  of  Frauds,  29  Car.  II. 
c.  8.  Neither  party  asked  to  have  any  specific  question  left  to  the 
jury  :  and  the  learned  Judge  directed  a  verdict  for  the  defendants, 
with  leave  to  enter  a  verdict  for  the  plaintiff  for  88/.,  if  this  Court 
should  be  of  opinion  that  there  was  any  evidence  of  an  acceptance 
and  receipt,  on  which  the  jury  would  have  been  justified  in  acting. 
Butt,  in  Easter  Term,  obtained  a  rule  nisi  accordingly. 

Slade,  Smirke  and  Maynard  now  showed  cause : 
It  is  important  to  bear  in  mind  the  very  words  of  the  17th  section 
of  the  Statute  of  Frauds :  "  except  the  buyer  *shall  accept  part  of       [  *367  j 
the  goods  so  sold,  and  actually  receive  the  same."    In  the  present 
case  there  is  no  pretext  for  saying  that  the  defendants  themselves 
received  any  portion  of  the  goods;  the  plaintiff's  case  must  rest 
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Meredith  either  on  the  receipt  of  the  goods  on  hoard  the  Marietta,  or  on  the 
Meigh.  receipt  by  the  Anderton  Carrying  Company  of  the  bill  of  lading, 
which  is  for  some  purposes  the  symbol  of  the  goods.  First :  as  to 
the  receipt  by  the  master  of  the  sloop  Marietta.  It  is  to  be  observed 
that  the  verbal  order  was  to  send  the  goods  by  sea ;  but  no  vessel 
was  named.  It  was  left  to  the  vendor  to  select  what  vessel  he  liked. 
A  delivery  to  a  carrier,  even  if  selected  by  the  vendor,  is  a  delivery 
to  the  purchaser,  if  there  is  otherwise  a  binding  contract :  but  the 
receipt  by  a  carrier,  even  though  selected  by  the  purchaser,  is  not 
sufficient  to  bind  the  contract  within  the  statute  :  Hanson  v. 
Armitage  (1),  Acebal  v.  Levy  (2),  Johnson  v.  Dodyson  (s).  The  contrary 
was  ruled  in  Hart  v.  Sattley  (4) ;  but  that  case  was  always  considered 
to  be  overruled,  until  it  was  mentioned,  apparently  with  approba- 
tion, in  the  judgment  of  this  Court  in  Morton  v.  Tibbett  (s).  Then 
the  receipt  of  the  bill  of  lading  was  after  the  loss  of  the  goods ;  and 
it  is  not  possible  that  there  should  be  an  actual  receipt  of  a  non- 
existing  thing.  (On  examining  the  note  of  the  learned  Judge,  it 
appeared  that  there  was  some  evidence,  as  stated  above,  that  the  bill 
of  lading  would,  in  course  of  post,  be  received  in  Liverpool,  before 
the  loss  of  the  vessel  on  the  same  day.)  The  bill  of  lading  is  the 
symbol  of  the  property.  The  receipt  of  the  symbol  cannot  be  an 
[  »368  ]       "  actual "  receipt  of  the  goods :  *  Farina  v.  Home  (6). 

(Erle,  J.:  Suppose  the  person  who  has  received  the  bill  of 
lading  were  to  sell  it,  whilst  the  goods  were  yet  at  sea,  and  so  transfer 
the  property.    Would  not  that  be  an  actual  receipt  of  the  goods  ?) 

The  retention  of  the  symbol  would  be  evidence  of  an  acceptance  of 
the  goods :  Farina  v.  Home  (6) ;  and,  if  there  was  a  dealing  with  the 
goods  by  the  purchaser,  or  by  some  one  under  the  authority 
of  the  purchaser,  that  would  be  sufficient  evidence  of  actual 
receipt:  Morton  v.  Tibbett (7),  Bushel  v.  Wheeler  (s).  And  it  may 
be  that  any  actual  dealing  with  the  symbol,  the  bill  of  lading,  so  as 
to  alter  the  property  in  the  goods  before  they  perished  at  sea,  would 
have  precluded  the  defendants  from  setting  up  as  a  defence  that  the 
good**,  which  they  had  dealt  with  as  owners,  had  not  vested  in  them. 
But,  though  they  might,  in  such  a  case,  be  precluded  from  saying 
there  was  no  actual  receipt,  it  is  not  easy  to  see  how  there  could 
'.  really  be  an  actual  receipt  consistently  with  Farina  v.  Home  (e). 

(1)  24  R.  R.  478  (5  B.  &  Aid.  557).  (5)  81  R.  R.  666  (15  Q.  B.  428,  440). 

(2)  38  U.  R.  469  (10  Ring.  376).  (6)  73  R.  R.  433  (16  M.  &  W.  119). 

(3)  46  R.  R.  733  (2  M.  &  W.  653).  (7)  81  R.  R.  666  (15  Q.  B.  428). 

(4)  3  Camp.  528.  (8)  81  R.  R.  675  (15  Q.  B.  442,  «.). 
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(Orompton,  J. :  In  Farina  v.  Home  (l)  the  purchaser  received  a  Meredith 
wharfinger's  delivery  warrant;  and  the  Court  give  this  as  the  mei'gh. 
ground  of  their  judgment.  "  This  warrant  is  no  more  than  an 
engagement  by  the  wharfinger  to  deliver  to  the  consignee,  or  any 
one  he  may  appoint ;  and  the  wharfinger'  holds  the  goods  as  the 
agent  of  the  consignor  (who  "  in  that  case  was  "  the  vendor's  agent), 
and  his  possession  is  that  of  the  consignee,  until  an  assignment  has 
taken  place,  and  the  wharfinger  has  attorned,  so  to  speak,  to  the 
assignee,  and  agreed  with  him  to  hold  for  him.  Then,  and  not 
till  then,  the  wharfinger  is  the  agent  or  bailee  of  the  assignee,  and 
his  possession  that  of  the  assignee,  and  *then  only  is  there  a  con-  [  *369  ] 
structive  delivery  to  him."  It  may  be  made  a  question,  whether 
there  is  not  a  difference  in  this  respect  between  the  assignee  of  a 
delivery  order,  and  the  original  consignee  of  a  bill  of  lading.  May 
it  not  be  said  that,  though  the  orders  were  given  by  the  vendor 
under  a  parol  contract,  and  consequently  not  binding  on  the  vendee, 
yet,  that  the  bill  of  lading  was  an  offer  on  the  part  of  the  captain  to 
hold  as  bailee  for  the  vendee,  and  that  the  retention  of  the  bill  of 
lading  by  the  vendee  is  an  acceptance  of  that  offer,  equivalent  to  the 
attornment  of  the  wharfinger  to  the  assignee  of  the  delivery  order. 

Lord  Campbell,  Ch.  J. :  If  the  vendees  choose  in  such  a  case  to  make 
the  contract  of  sale  good,  they  may  sue  the  captain  on  the  contract 
in  the  bill  of  lading  without  any  further  act  on  the  captain's  part.) 

That  question  does  not  arise;  for  the  bill  of  lading  was  never 
received  or  dealt  with  by  the  defendants,  or  by  any  one  having 
authority  to  bind  the  bargain  on  their  account.  It  was  transmitted 
by  the  plaintiff's  agent  Close  to  the  Anderton  Carrying  Company, 
and  received  by  them  as  agents  to  forward.  Had  the  Anderton 
Carrying  Company  received  the  goods  themselves,  instead  of  the 
symbol,  it  would  not  have  bound  the  bargain. 

Butt  and  Montague  Smith,  in  support  of  the  rule : 

The  bill  of  lading  was  sent  to  the  vendee's  agent,  and  was  not 
returned.  That  is  evidence  of  dealing  with  the  goods  as  owner, 
which  is  evidence  of  acceptance  and  receipt :  Morton  v.  Tibbett  (2). 

(Lord  Campbell,  Ch.  J. :  The  Anderton  Carrying  Company  were 
agents  to  forward  *the  goods,  and  no  more.    Where  is  the  evidence       [  *370  ] 
that  the  defendants  exercised  any  dominion  over  the  goods  ?) 

(1)  73  E.  B.  433  (16  M.  &  W.  119).  (2)  81  E.  R.  666  (15  Q.  B.  428). 
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Meredith    They  had  notice  of  the  fact  that  the  bill  of  lading  had  been  forwarded 
Mbiqh       to  the  Anderton  Carrying  Company,  who  were,  if  not  agents  to 
accept,  at  all  events  agents  to  receive  the  goods.     Their  silence  is 
evidence  that  they  accepted  the  bill  of  lading. 

(Coleridge,  J. :  If  it  was  their  duty  to  say  anything,  their  silence 
would  be  important.  But  I  do  not  see  that  they  were  called  upon 
to  say  or  do  anything.) 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  there  was  no  evidence  on  which  the  jury 
would  have  been  justified  in  finding  that  any  part  of  the  goods  in 
this  case  were  accepted  and  actually  received.  The  first  considera- 
tion is,  whether,  where  no  ship  is  named  by  the  vendee,  but  the 
goods  are  ordered  to  be  sent  by  sea,  the  mere  delivery  on  board  a 
ship  unnamed  by  the  vendee,  and  the  signing  by  the  master  of  that 
ship  of  a  bill  of  lading  to  carry  the  goods  for  the  vendee,  is  a 
sufficient  acceptance  and  receipt.  I  think  it  is  not,  and  that  the 
case  of  Hart  v.  Sattley  (1)  must  be  considered  overruled  and  not  law. 
That  being  so,  the  mere  shipment  on  board  the  sloop  Marietta,  and 
the  signing  of  the  bill  of  lading  by  which  the  goods  were,  pursuant 
to  the  verbal  orders  of  the  defendants,  made  deliverable  to  the 
Anderton  Carrying  Company,  are  not  enough  to  satisfy  the  statute. 
What  are  then  the  other  circumstances  ?  That  the  bill  of  lading 
was  forwarded  to  the  Anderton  Carrying  Company,  and  received 
and  kept  by  them.  That  could  be  no  evidence  of  an  acceptance  and 
♦371  ]  receipt  *by  the  defendants ;  for  the  Anderton  Carrying  Company 
were  mere  carriers  having  no  authority  to  accept  and  receive  the 
goods.  But,  on  a  day,  which  I  think  we  must  for  the  purposes  of 
this  rule  take  to  be  the  25th  April,  the  defendants  had  notice  of  the 
shipment,  and  that  a  bill  of  lading  had  been  forwarded  to  the 
Anderton  Carrying  Company ;  and  they  did  nothing  till  they  heard 
of  the  loss  of  the  vessel,  on,  as  we  must  take  it,  the  5th  May.  And 
the  question  comes  to  be :  Is  the  silence  and  nonfeasance  of  the 
defendants,  from  25th  April  to  5th  May,  enough  to  prove  that  the 
defendants  had  constituted  the  captain  of  the  Marietta  their  agent 
to  accept  and  receive  the  goods,  though  he  was  not  so  before  ?  I 
think  it  is  not  enough ;  for,  as  my  brother  Coleridge  forcibly 
remarks,  what  were  they  called  upon  to  say  or  do  ?  Their  inaction 
did  not  cause  the  others  to  alter  their  position  at  all.    There  are  no 

(1)  3  Camp.  528. 
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other  facts  in  the  case.      I  think  our  decision  is  in  conformity  with     Meredith 
all  the  cases  except  Hart  v.  SattLey  (1),  which  I  consider  not  law.   In       meigh. 
Bushel  v.  Wheeler  (2)  the  vendee  ordered  the  goods  to  be  sent  by  a 
particular  ship ;  and  they  were  so  sent  and  left  lying  in  the  ware- 
house of  the  owner  of  that  ship  for  five  months,  with  the  vendee's 
knowledge.     That  was  evidence  that  the  vendee  had  constituted  the 
owner  of  the  ship,  who  had  been  agent  to  carry,  his  agent  to  keep 
the  goods  ;  and,  if  he  had  done  so,  he  had  received  them  himself. 
So  in  Morton  v.  Tibbett  (3)  the  vendee  resold  the  goods,  and  altered 
the  destination  of  the  goods  in  the  carrier's  hands :  and  that  also 
was  held  evidence  of  a  receipt.      Farina  v.  Home  (4)  is  an  authority 
directly  against  the  plaintiff.     *I  am  therefore  of  opinion  that  this       L        J 
rule  must  be  discharged. 

Coleridge,  J. : 

I  am  of  the  same  opinion,  as  I  think  that  the  plaintiff  gave  no 
evidence  which  would  justify  the  jury  in  finding  that  the  defendants 
accepted  and  actually  received  those  goods.  I  think  it  will  be  best 
to  consider  the  material  facts  by  steps.  The  goods  were,  pursuant 
to  the  verbal  orders  of  the  defendants,  delivered  on  board  a  ship 
chosen  by  the  vendor ;  and  a  bill  of  lading  was  signed  making  them 
deliverable  to  the  Anderton  Carrying  Company.  Now  it  is  clear, 
on  the  authorities,  that,  whatever  was  the  agency  of  the  Anderton 
Carrying  Company,  or  even  if  they  had  themselves  been  the 
vendees,  there  was  not  yet  either  an  acceptance  or  a  receipt  of  the 
goods.  But  the  bill  of  lading  was  sent  on  to  the  Anderton  Carrying 
Company,  and  received  by  them.  It  now  becomes  material  to  see 
what  kind  of  authority  they  had  ;  and  it  appears  that  they  were  mere 
agents  to  forward ;  so  that  their  receipt  of  the  bill  of  lading  comes  to 
nothing.  But  the  defendants  had  notice  of  all  these  facts ;  and  they 
did  nothing.  Now,  whenever  a  party  has  notice  of  facts  which  call 
upon  him  to  act,  forbearing  to  act  is  very  important ;  but,  in  the 
present  case,  by  the  original  verbal  contract  the  vendor  was  to  choose 
the  ship  by  which  the  goods  were  to  be  sent  to  the  Anderton  Carrying 
Company ;  and,  when  the  defendants  received  notice  that  the  vendor 
was  doing  this,  they  were  not  called  upon  to  do  anything,  so  that 
their  nonfeasance  is  not  of  any  weight.  I  think  that,  if  the  bill  of 
lading  had  been  received  by  the  defendants  themselves,  especially 
if  they  had  dealt  with  it,  the  case  might  have  been  different. 

(1)  3  Camp.  528.  (3)  81  B.  B.  666  (15  Q.  B.  428). 

(2)  81  B.  B.  675  (15  Q.  B.  442,  n.).  (4)  73  B.  B.  433  (16  M.  &  W.  119). 
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Meredith     Erle,  J. : 
meigh.  The  question  reserved  for  our  opinion  is,  Whether  there  was 

[373]  evidence  on  which  the  jury  would  have  been  justified  in  finding 
that  the  defendants  had  accepted  part  of  the  goods  sold,  and 
actually  received  the  same?  And  I  answer  it  in  the  negative. 
Placing  goods  ordered  on  board  ship  is  good  evidence  of  a  delivery 
in  support  of  a  count  for  goods  sold  and  delivered ;  but  that  is  not 
the  same  as  the  question  under  the  17th  section  of  the  Statute  of 
Frauds.  I  have  no  doubt  that  the  bill  of  lading,  which  is  the 
symbol  of  the  property,  may  be  so  received  and  dealt  with  as  to  be 
equivalent  to  an  actual  receipt  of  the  property  itself :  but  in  the 
present  case  the  defendants  neither  acted,  nor  led  the  plaintiff  to 
believe  that  they  acted,  as  if  they  had  received  the  goods,  or  were 
owners  of  them. 

Crompton,  J. : 

The  question  reserved  was,  not  whether  there  was  any  evidence 
for  the  jury,  but  whether  a  verdict  for  the  plaintiff  would  have  been 
justified.  It  is  clear  that  a  delivery  to  a  carrier  is  a  sufficient 
delivery  in  an  action  for  goods  sold  and  delivered,  but  not  enough 
within  the  17th  section  of  the  Statute  of  Frauds.  Hanson  v. 
Armitage  (1)  is  not  always  considered  to  lay  down  the  law  correctly. 
Then  the  question  comes  to  be,  whether  the  communication  to  the 
defendants  of  the  fact  of  shipment  and  transmission  of  the  bill  of 
lading  to  the  Anderton  Carrying  Company  and  the  silence  of  the 
defendants  make  any  difference.  These  facts  were  such  as  the 
vendees  who  had  given  the  order  must  have  expected  to  take  place ; 
L  *374  ]  and  therefore  they  were  not  called  on  to  *say  anything  on  receiving 
notice  that  they  had  taken  place.  Where  goods,  or  the  indicia  of 
the  property  in  goods,  remain  long  under  the  controul  of  the 
vendee,  especially  where  the  vendee  has  in  any  respect  acted  as 
owner  of  the  goods,  there  may  be  sufficient  evidence  of  an 
acceptance  and  receipt,  although  the  goods  themselves  are  not 
received.  But  in  the  present  case  there  are  no  facts  of  that  kind, 
on  which  the  jury  would  have  been  justified  in  finding  a  verdict  for 

the  vendors. 

Rule  discharged. 
(1)  24  E.  R.  478  (5  B.  &  Aid.  557). 
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EVATT  v.  HUNT.  isw. 

(2  EL  &  BL  374—382  ;  8.  0.  22  L.  J.  Q.  B.  348 ;  17  Jur.  1028.)  May27. 

[Enrolment  of  annuity,  bond  under  53  Geo.  HL  c.  141,8.2,  subsequently 
repealed  by  17  &  18  Vict  c.  90,  s.  1,  and  Sch.] 


MOORE  v.  SHEPHERD.  im. 

(2  EL  &  BL  382—395 ;  S.  C.  22  L.  J.  a  B.  377 ;  17  Jur.  1179 ;  21  L.  T.  0. 8. 138.)        Mm*  27' 

Stat.  32  Geo.  EEL  o.  74,  s.  14,  exempting  coasting  vessels  from  paying        [  382  ] 
the  dues  to  Bamsgate  Harbour  in  respect  of  more  than  one  voyage  in  the 
year,  includes  coasting  vessels  carrying  only  coal. 

This  was  an  action  brought  against  defendant  as  deputy  master 
of  the  Trinity  House,  Deptford  Strond,  for  the  recovery  of  4£  la. 
And  by  consent  of  the  parties,  and  by  the  order  of  Platt,  B., 
according  to  the  Common  Law  Procedure  Act,  1852,  a  case  was 
stated  for  the  opinion  of  the  Court  without  any  pleadings, 
substantially  as  follows. 

The  defendant  is  sued  as  a  nominal  defendant,  according  to  the 
provisions  of  stat.  82  Geo.  III.  c.  74,  s.  52  (l),  on  behalf  of  the 
trustees  of  the  harbour  of  Bamsgate,  mentioned  in  that  Act  and  in 
the  several  subsequent  Acts  of  Parliament  relating  to  the  said 
harbour,  viz.,  *87  Geo.  III.  o.  86,  55  Geo.  III.  c.  lxxxiv.  (2),  all  of  [  *m  ] 
which  are  to  be  referred  to  as  part  of  this  case. 

Stat.  82  Geo.  HI.  c.  74  recites  the  passing  of  Acts  of  Parliament 
in  22  Geo.  II.  (3)  and  5  Geo.  III.  (4) ;  and  that  the  trustees  named  in 
the  first  of  these  Acts  were  thereby  empowered  to  settle  and  impose 
certain  rates  and  duties  to  be  paid  by  the  master  or  owner  of  every 
British  or  foreign  ship,  vessel,  or  crayer,  of  the  respective  burthens 
therein  mentioned  (except  fishermen  and  coasters),  for  every 
loading,  or  discharging,  or  ship  in  ballast,  from,  to  or  by  Bamsgate, 
and  on  every  chaldron  of  coals  or  ton  of  grindstones,  Purbeck, 
Portland  or  other  stones,  for  the  purposes  mentioned  in  such 
recital ;  and  further  recites  that,  the  revenue  of  the  said  trustees 
having  of  late  exceeded  the  expenditure  very  considerably,  and  that 
the  interest  of  a  balance  of  41,225/.  80.  cash  unfunded  at  Mid- 
summer then  last  invested  in  the  public  funds  would,  without  the 
income  arising  from  the  money  already  vested  therein,  be  much 

(1)  "For  the  maintenance  and  im-  Not  printed  at  length  in  the  Statutes 

provementof  the  harbour  of  Bamsgate,  at  Large. 

in  the  county  of  Kent ;  and  for  cleans-  (2)  Local  and  personal,  public, 

ing,    amending,   and  preserving  the         (3)  C.  40. 
haven  of  Sandwich  in  the  same  county."  (4)  C.  82. 
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Moobb  more  than  sufficient  to  provide  for  the  growing  payments  of  certain 
Shbphbed.  annuities  (the  whole  whereof,  amounting  only  to  the  sum  of 
948Z.  158.,  from  the  advanced  age  of  the  annuitants  might  be 
expected  to  end  in  a  few  years) ;  and  further  recites  that,  the  Act 
of  22  Geo.  II.  having  been  found  defective,  it  was  expedient  that 
the  same  and  the  Act  of  5  Geo.  III.  should  be  wholly  repealed,  and 
a  new  Act  passed  for  the  purposes  mentioned  in  such  recital. 

The  said  recited  Act  of  22  Geo.  II.  and  the  recited  Act  5  Geo.  III. 
c.  82,  are  to  be  taken  as  parts  of  this  case. 

By  the  first  section  of  stat.  82  Geo.  III.  c.  74,  the  recited  Acts  are 
[  *384  ]       repealed ;  and,  by  the  2nd  section,  certain  *persons  were  appointed 
trustees  for  carrying  the  Act  into  execution. 

Sect.  8  of  stat.  32  Geo.  III.  c.  74,  is  as  follows  :  "  And  be  it 

further  enacted,  that  the  said  trustees  or  any  such  fifteen  or  more 

of  them  as  aforesaid,  at  a  public  meeting  (previous  notice  whereof 

shall  be  given,"  &c.)  "are  hereby  authorized  to  settle  and  impose 

the  several  rates  and  duties  hereinafter  mentioned,  which  rates  and 

duties  shall  commence  and  become  payable  from  and  after  the  25th 

day  of  June,  1792,  inclusive ; "  "  that  is  to  say,  any  rate  or  duty 

not  exceeding  3d.  per  ton  to  be  paid  by  the  master  or  owners  for 

every  ship,  vessel,  or  crayer,  of  the  burden  of  twenty  tons   or 

upwards,  and  not  exceeding  the  burden  of  three  hundred  tons, 

whether  the  same  be  laden  or  in  ballast,  passing  from,  to,  or  by 

Bamsgate,  whether  on  the  east  or  west  side  of  the  Goodwin  Sands, 

or  otherwise  passing  by  or  coming  into  the  harbour  there  (other 

than  and  except  ships  laden  with  coals,  grindstones,  or  Purbeck, 

Portland,  or  other  stones),  not  having   a  receipt  testifying  his 

payment  before  on  that  voyage ;   and  for  every  ship,  vessel,  or 

crayer  which  shall  exceed  the  burden  of  three  hundred  tons  any 

rate  or  duty  not  exceeding  Id.  for  each  ton  of  such  ship  (except 

ships  laden  with  coals,  grindstones,  Purbeck,  Portland,  or  other 

stones)   and   for  every  chaldron  of  coals  or  ton  of  grindstones, 

Purbeck,  Portland,  or  other   stones,  a  rate  not  exceeding  three 

halfpence ;  and  the  said  duties  shall  be  paid  every  time  such  ship, 

vessel,  or  crayer  shall  sail  from,  arrive,  or  come  into  harbour  at  or 

pass  by  Bamsgate  as  aforesaid  (except  as  hereafter  is  mentioned) ; 

and  such  rates  or  duties,  when  settled  by  the  said  trustees,  shall  be 

forthwith  published  in  the  London  Gazette,  for  the  information  of 

[•385]       all  parties  concerned,  the  same  to  be  *paid  to  the  customer  or 

collector  of  the  customs,  or  their  deputies,  or  such  other  pereon  or 

persons  as  shall  be  appointed  by  the  trustees  of  this  Act  to  receive 
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the  same,  in  such  port  or  place  whence  such  ship,  vessel,  or  crayer  moobb 
shall  set  forth,  or  where  such  ship,  vessel,  or  crayer  shall  arrive,  shepherd. 
before  she  sails  from  such  port  on  her  outward-bound  voyage,  and 
before  unloading  the  goods  on  board  thereof  on  her  homeward- 
bound  voyage;  the  amount  of  the  number  of  such  tons  to  be 
ascertained  according  to  the  rules  laid  down  by  an  Act  passed  "  &c. 
(26  Geo.  III.  c.  60) :  "  and  that  the  rates  and  duties  so  to  be  levied 
and  raised  as  aforesaid  shall  be  applied,  by  or  under  the  direction 
of  the  said  trustees,  in  or  towards  the  enlarging,  building,  finishing, 
maintaining,  and  supporting  and  improving  the  said  harbour  of 
Ramsgate." 

The  12th  section  enacts:  "That  no  ship,  vessel,  or  crayer 
outward  bound,  the  place  of  whose  destination  shall  be  to  or  by 
Ramsgate,  shall  be  cleared  at  the  office  of  his  Majesty's  Customs  or 
subsidies  on  such  outward-bound  voyage,  nor  shall  any  vessel  who 
shall  have  sailed  from  or  by  Ramsgate,  or  have  gone  into  harbour 
there,  be  allowed  to  enter  at  the  said  office  on  her  homeward-bound 
voyage  by  any  officer  or  officers  of  his  Majesty's  Customs,  without 
producing  a  certificate  from  the  officer  or  person  empowered  to 
collect  the  same,  testifying  the  payment  of  the  rates  and  duties 
imposed  under  the  authority  of  this  Act ;  and  also  that  on  pro- 
ducing a  proper  acquittance  for  the  receipt  thereof,  such  master  or 
owner  thereof  shall  have  and  be  entitled  to  an  allowance  from  the 
merchants,  importers  or  exporters,  as  follows;  that  is  to  say,  for 
every  ton  of  goods  loaden  on  board  such  ship  or  vessel  on  account 
of  such  merchants,  *importers,  or  exporters  a  like  sum  per  ton  as  is  [  *386  ] 
by  this  Act  charged  upon  the  ship  or  vessel  on  board  of  which  such 
goods  or  merchandizes  shall  be  laden,  and  so  in  proportion  for 
a  less  quantity  than  a  ton." 

The  14th  section  is  as  follows :  "  Provided  always,  and  it  is 
hereby  declared,  that  no  coasting  vessel  or  fisherman  shall  pay  the 
duty  charged  by  this  Act  oftener  than  once  in  any  one  year,  nor 
shall  any  collier  returning  in  ballast  from  the  French  or  Flemish 
coast,  producing  a  certificate  of  having  paid  the  duty  on  her  out- 
ward-bound voyage  for  her  cargo  of  coals,  be  liable  to  the  payment 
of  any  such  duty  for  her  inward-bound  voyage,  anything  herein- 
before contained  to  the  contrary  notwithstanding." 

Sect.  15  enacts :  "  That  it  shall  be  lawful  for  the  collector  or 
collectors,  or  any  other  person  or  persons  authorized  and  deputed 
by  the  said  trustees  to  go  on  board  any  ship,  vessel,  or  crayer,  to 
demand,  collect,  and  receive  the  said  duties  and  rates  by  this  Act 
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Moor*  due  and  payable,  and  for  non-payment  thereof  to  take  and  distrain 
StiKPHSRD.  every  such  ship  or  vessel,  and  all  the  tackle,  apparel,  and  furniture 
thereto  belonging,  or  any  part  thereof,  and  the  same  to  detain  and 
keep ;  and  in  case  of  any  neglect  or  delay  in  payment  of  any  of  the 
said  duties  and  rates  for  ten  days  after  any  distress  so  taken  as 
aforesaid,  that  then  it  shall  be  lawful  for  the  said  collector  and 
collectors,  receiver  and  receivers  of  the  said  duties  and  rates,  to  sell 
the  said  distress,  and  therewith  to  satisfy  him  or  themselves,  as 
well  for  and  concerning  the  duty  so  neglected  or  delayed  to  be  paid 
for,  and  for  which  a  distress  shall  be  so  taken  as  aforesaid,  as  also 
for  his  or  their  reasonable  charge,  in  taking,  keeping,  and  selling 

[  '387  ]  such  distress,  rendering  to  the  master  or  other  person  "having  the 
rule  and  command  of  the  ship  or  vessel  in  or  from  which  such  distress 
shall  be  so  taken  the  overplus,  on  demand,  if  any  there  shall  be"  (1). 
The  58th  section,  so  far  as  is  material  to  this  case,  is  as  follows : 
"  That  nothing  herein  contained  shall  extend  or  be  construed  to 
extend  to  charge  with  any  of  the  rates  and  duties  hereby  granted 
and  imposed  any  ship  or  vessel  which  shall  be  bound  to  or  from 
the  town  of  Sandwich  in  the  said  county  of  Kent,  the  whole  or  the 
major  part  of  which  ship  or  vessel  shall  belong  to  or  be  the 
property  of  any  of  the  inhabitants  of  the  said  town  "  (in  case  the 
master  &c.  produce  a  certificate  of  ownership,  as  more  particularly 
described),  "  but  that  all  such  ships  or  vessels  shall  and  may  pass 
to  and  from,  by,  into,  and  out  of  the  said  harbour  of  Ramsgate, 
without  paying  any  of  the  said  rates  and  duties.'9 

The  69th,  70th  and  71st  sections  contain  similar  exemptions  in 
favour  of  vessels  belonging  to  the  ports  of  Dover,  Weymouth  and 
Great  Yarmouth. 

The  duties  imposed  by  the  trustees  during  the  year  1852  were 
until  1st  October  three-halfpence  per  ton,  to  be  paid  by  the  master 
or  owner  of  every  ship,  vessel  or  crayer,  British  as  well  as  foreign, 

r*388]       °*  ^e  burthen  of  *2°  tons  or  upwards,  and  not  exceeding  the 
burden  of  800  tons,  except  ships  laden  with  coals,  Furbeck,  Portland 

(1)  Sect.  16  was  referred  to  in  argu-  duties  hereby  granted,  by  any  method 

ment.   It  enacts :  "  That  if  any  master,  whatsoever,  such  master,  commander, 

commander,   or  owner    of  any  ship,  or  owner  of  such  ship  or  vessel  shall 

vessel,    or  crayer  shall  at  any  time  stand  charged  with  and  be  liable  to 

before  the  commencement  of  this  Act  the  payment  of  the  same,  and    the 

have  eluded  or  avoided  the  duties  pay-  same  shall  be    levied  and  recovered 

able  under  the  said  former  Act,  or  shall  from  such  master  or  owner  by  the  same 

at  any  time  from  the  commencement  method  by  which  fines  and  penalties 

of  this  Act  elude  or  avoid,  or  attempt  imposed  by  this  Act  are  hereinafter 

to  elude  or  avoid,  the  payment  of  the  directed  to  be  levied  and  recovered." 
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or  other  stones ;  and  for  every  chaldron  of  coals,  or  ton  of  grind-  Mookb 
stones,  Purbeck,  Portland  or  other  stones,  the  rate  of  three  shkphejid. 
farthings.  And,  on  1st  October,  1852,  the  said  duty  of  three-half- 
pence per  ton  was  reduced  to  one  penny  and  one-eighth  of  a  penny 
per  ton ;  and  the  said  duty  of  three  farthings  per  chaldron  of  coals, 
or  ton  of  grindstones,  Purbeck,  Portland  or  other  stones,  was  reduced 
to  one  halfpenny  per  chaldron  of  coals,  or  ton  of  grindstones,  Purbeck, 
Portland  or  other  stones  :  and  the  said  reduced  duties  were  in  force 
on  the  said  1st  October,  and  thenceforth  until  the  end  of  1852. 

The  plaintiff  is,  and  during  the  whole  of  the  year  1852  was,  the 
sole  owner  of  a  vessel  registered  at  Sunderland,  called  the  Thomas 
and  Margaret,  of  the  burthen  of  179  tons,  of  which  John  Hall  is 
master.  The  plaintiff's  vessel  is  (and  for  five  years  last  past  has 
been)  a  collier  employed  solely  in  the  coasting  trade ;  and  during 
the  last  five  years  she  has  been  solely  employed  in  carrying  coals 
from  Sunderland  to  Portsmouth  and  the  ports  in  the  immediate 
neighbourhood  on  the  south  coast  of  England,  returning  direct  to 
Sunderland  in  ballast. 

During  the  whole  of  1852  she  has  been  solely  employed  in 
carrying  coals  from  Sunderland  to  Southampton,  returning  direct 
to  Sunderland  in  ballast.  On  such  voyages  the  said  ship  passed  by 
Bamsgate  on  19th  February,  1852.  The  sum  of  18*.  6d.,  being  at 
the  rate  of  three  farthings  for  every  chaldron  of  coals  on  board  the 
said  vessel,  was  paid  by  the  master  thereof  to  the  said  trustees  for 
the  said  vessel  passing  by  Bamsgate  on  *her  voyage  from  Sunder-  [  *389  ] 
land  to  Southampton  laden  with  coals ;  that  being  the  first  voyage 
in  which  she  had  passed  by  Bamsgate  during  the  year  1852.  And 
a  receipt  was  thereupon  given  to  the  master,  testifying  his  payment 
of  the  said  duty.  (The  case  set  out  the  receipt.)  The  said  vessel 
afterwards  in  the  same  year  made  several  other  voyages  from 
Sunderland  to  Southampton,  passing  by  Bamsgate,  laden,  on  each 
of  such  voyages,  with  coals ;  on  each  of  which  voyages  similar  pay- 
ments were  demanded  in  respect  of  the  coals  laden  on  board  of  the 
said  vessel  during  that  voyage,  but  were  resisted  by  the  said  John 
Hall,  as  master  of  the  plaintiff's  vessel,  on  the  ground  that  they 
could  not  legally  be  claimed  more  than  once  in  each  year. 

The  duties  payable,  if  such  duties  were,  under  the  circumstances 
aforesaid,  chargeable  on  the  said  ship,  or  in  respect  of  the  said 
cargoes  thereof,  more  than  once  in  any  year,  amount  to  41.  la. ;  and 
that  sum  has  been  paid  by  plaintiff  to  the  trustees  under  protest. 
The  duty  due,  if  the  same  were  not  chargeable  more  than  once  in 
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Moobb       the  same  year,  was  18s.  6d.  if  the  same  is  to  be  calculated  accord- 
s^kphbrd.    ing  to  the  cargo  on  board  during  the  first  voyage  in  that  year ; 
but  is  11.  2*.  4£d.  if  the  same  is  to  be  calculated  on  the  tonnage  of 
the  said  vessel. 

The  questions  for  the  opinion  of  the  Court  are: 
First :  Whether,  in  case  of  a  coasting  vessel  performing  during 
one  year  several  coasting  voyages  from  a  port  on  the  north  coast 
to  a  port  on  the  south  coast  of  England,  and  on  each  voyage  passing 
by  Bamsgate  as  mentioned  in  the  Act,  laden  with  coals,  the  said 
Acts,  or  any  of  them,  authorized  the  exaction  of  duty,  in  respect  of 
such  cargoes  or  otherwise,  oftener  than  once  in  such  one  year. 
[  390  ]  Secondly  :  If  not,  whether  such  one  annual  payment  is  to  be 

calculated  on  the  tonnage  of  the  vessel,  or  on  the  first  cargo  during 
such  one  year. 

If  the  Court  shall  decide  the  first  question  in  the  affirmative,  then 
the  judgment  of  the  Court  is  to  be  entered  for  the  defendant  with 
costs  (fee.  But,  if  the  Court  shall  decide  the  first  question  in  the 
negative,  then  the  judgment  of  the  Court  is  to  be  entered  for  the 
plaintiff  for  such  amount  as  the  Court  shall,  with  reference  to  the 
second  question,  consider  to  have  been  over  paid,  with  costs  <fcc. 

Sir  F.  Kelly,  for  the  plaintiff : 

First :  the  duty  was  payable  only  in  respect  of  one  voyage  in  the 
year.  Sect.  8  of  stat.  82  Geo.  III.  c.  74,  but  for  the  reference  to 
the  subsequent  exceptions,  would  make  all  the  duties  payable  upon 
every  voyage:  indeed  they  would  be  payable  for  every  time  of 
passing  Bamsgate,  were  it  not  that  the  words  "not  having  a  receipt 
testifying  his  payment  before  on  that  voyage"  must  manifestly 
be  incorporated  with  the  mention  of  all  three  classes  of  ships,  namely, 
the  two  classes  of  ships,  distinguished  according  to  their  tonnage, 
not  laden  with  coals,  grindstones,  or  Purbeck,  Portland,  or  other 
stones,  and  the  third  class,  of  ships  so  laden.  The  words  "to 
be  paid  by  the  master  or  owners"  must  also  be  applied  to  all 
three  classes.  The  exception,  "  except  as  hereafter  is  mentioned," 
follows  the  imposition  of  the  duty  on  all  three  classes,  and  applies 
to  all.  One  of  those  exceptions  is  afterwards  specified  in  sect.  14, 
and  must  be  read  as  if  incorporated  in  sect.  8.  The  plaintiff's 
vessel  is  undoubtedly  a  "  coasting  vessel ;  "  the  question  is  whether, 
in  this  section,  the  word  "  coasting  vessel  "  means  "  coasting  vessel 
♦391  ]  not  being  a  *collier."  Such  a  construction  would  probably  exclude 
the  greater  part  of  the  coasting  trade  from  the  benefit  of  the  exemp- 


vol.  xcv.]      1858.    Q.  B.    2  EL.  &  BL.  891—892.  617 

tion.  It  will  be  suggested  that  vessels  laden  with  coal  or  stone  Moore 
are  treated  as  a  distinct  class.  But  they  are  not  treated  as  a  shepherd. 
distinct  class  of  coasters :  they  are  only  distinguished,  in  sect.  8, 
for  the  purpose  of  laying  down  the  amount  of  duty.  The  charge 
in  their  case  is  according  to  the  cargo  (by  the  chaldron  as  to  coals, 
which,  at  the  time  of  this  Act  passing,  were  not  measured  by  tons), 
and  by  the  ton  if  it  be  stones ;  the  charges  on  other  vessels  are  by 
the  ton,  according  to  the  tonnage  of  the  vessel.  It  may  be  said 
that  the  subject  of  the  duty,  as  to  the  third  class,  is  the  cargo  and 
not  the  vessel;  and  that  sect.  14  does  not  exempt  cargoes.  By 
sect.  12,  the  owner  of  outward-bound  vessels  may  claim  from  the 
merchant  in  all  cases  a  payment,  per  ton  of  the  cargo,  of  the  same 
duty  as  is  imposed  on  the  ship  per  ton  ;  so  that,  in  the  case  of  an 
incomplete  cargo,  a  part  of  the  duty  falls  on  the  shipowner,  but,  if 
the  cargo  be  complete,  all  falls  on  the  merchant.  Now  clearly  the 
object  of  the  statute  was  to  impose  the  tax  on  the  owner  of  the 
ship,  allowing  him  to  recover  from  the  merchant  in  proportion  to 
the  goods  carried.  And  this  will  happen,  if  he  be  liable  only  for 
the  first  voyage  in  the  year :  for  then,  whether  he  has  been  fully 
repaid  or  not  for  the  duties  of  the  first  voyage,  he  will  neither  pay 
nor  recover  any  duty  in  respect  of  later  voyages  in  the  year,  and 
the  benefit  will  practically  accrue  to  the  merchants  in  the  coasting 
trade  who  employ  the  ship  in  the  later  voyages :  and  this  is  the 
intention  of  the  Act.  But,  if  it  be  held  that  this  is  a  tax,  not  on 
the  ship,  but  on  the  particular  cargoes  themselves,  and  that,  though 
coasting  vessels  generally  are  exempt,  yet  certain  cargoes  are 
•nevertheless  liable  to  the  duty,  the  owner  of  a  coasting  vessel  [  *392  ] 
carrying  such  cargoes  will,  by  the  words  of  the  8th  section  so  under- 
stood, be  absolutely  exempted  from  duty,  and  yet  will  be  entitled 
to  claim  from  the  merchant  the  duty  in  respect  of  the  tonnage, 
for  every  voyage,  by  the  12th  section.  This  of  course  cannot  have 
been  the  intention  of  the  Legislature.  Therefore,  the  reasonable 
interpretation  is  that  sect.  8  makes  all  the  vessels  (not  the  cargoes) 
liable  to  duty,  but  according  to  different  modes  of  rating;  that 
sect.  14  exempts  from  this  duty  all  coasting  vessels  that  have  paid 
once  during  the  year ;  and  that  sect.  12  enables  the  owners  of  all 
vessels  which  are  liable  upon  any  voyage  to  recover  from  the 
merchant,  as  to  that  voyage,  in  proportion  to  the  goods  carried. 
Sect.  15  gives  the  power  of  distraining  on  the  vessels  and  their 
effects  for  the  duty.  Sect.  16  throws  the  legal  responsibility  on 
the  shipowner  and  his  servants,  in  the  case  of  all  the  duties.    And 
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Moore       the  exempting  sections  refer  only  to  ships  belonging  to  particular 
Shepherd,    districts  or  places,  not  to  the  cargoes,  as  to  which  no  distinction 
is  made. 

Secondly  :  In  consistence  with  the  above  view,  the  duty  is  to  be 
levied  in  proportion  to  the  tonnage  on  the  first  cargo  of  the  year. 

WiUes,  contrcL : 

First:  Sect.  14  was  clearly  intended  for  the  bene6t  of  the  coasting 
merchant,  who  is  partially  relieved  from  the  liability  imposed  on 
him  by  sect.  12.  Sect.  8  imposes  a  duty  on  two  classes  of  vessels 
and  one  class  of  cargoes.  Sect.  12  enables  the  shipowner,  who  has 
paid  the  duty,  to  recover  from  the  merchant  a  sum  in  proportion 
to  the  tonnage.  Sect.  14  exempts  from  more  than  one  payment  in 
a  year  such  vessels  only  as  are  liable  to  the  duty  as  vessels.  Where 
[  ♦3»3  ]  the  cargo  is  of  *  coals,  the  shipowner  would  pay  only  upon  that 
cargo  under  sect.  8,  and  would  recover  all  under  sect.  12. 

(Lobd  Campbell,  Ch.  J. :  Why  should  there  be  a  duty  on  coals 
and  stones  only  ?) 

The  reason  probably  was  that  in  various  other  parts  of  the 
country  there  are  local  dues  upon  certain  classes  of  goods,  which 
suggested  the  making  them  the  direct  subject  of  duty  here.  The 
proviso  which  follows,  in  sect.  14,  after  the  exemption  in  question 
would  be  unnecessary  if  the  payment  on  the  first  voyage  exempted 
for  a  year.  It  is  true  that,  by  sect.  15,  there  is  a  power  of  dis- 
training on  the  vessels  for  the  duty ;  but  the  defendant  does  not 
dispute  that  the  shipowner  is  liable  for  the  duty  in  the  first 
instance. 

The  second  question  does  not  arise  if  the  first  is  determined  in 
favour  of  the  defendant. 

Sir  F.  Kelly,  in  reply,  was  stopped  by  the  Coubt. 

Lobd  Campbell,  Ch.  J. : 

This  seems  to  me  a  very  clear  case.  Sect.  14  provides,  in 
language  most  plain  and  unequivocal,  that  no  coasting  vessel  shall 
pay  the  duty  charged  by  the  Act  oftener  than  once  in  every  one 
year :  and  the  vessel  in  the  present  case  is  clearly  a  coasting  vessel. 
What  then  is  there  to  show  that  she  does  not  fall  within  the 
exemption  ?  When  we  look  at  sect.  8,  we  see  that  she  is  excepted 
from  the  first  and  second  classes,  and  that  she  is  within  the  third 
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class,  being  a  ship  laden  with  coal,  in  respect  of  which  a  rate  may       Moore 

be  laid  not  exceeding  three  halfpence  for  every  chaldron  of  coals,    shepherd. 

That  is  the  duty  which  is  to  be  paid :  there  is  no  enactment  that  it 

is  to  be  paid  toties  quoties :  and  I  can  find  nothing  to  show  that  a 

coasting  vessel  carrying  coal  is  to  be  excluded  from  the  exemption 

in  *sect.  14.     The  provision  in  sect.  14,  that  no  collier  returning      [  **9*  1 

in  ballast  from  the  French  or  Flemish  coast,  producing  a  certificate 

of  her  having  paid  duty  on  her  outward  bound  voyage  on  her  cargo 

of  coals,  shall   be  liable  to  the  payment  of  any  such  duty  for 

her  inward  voyage,  is  not  inconsistent  with  this  view;  for,  even 

allowing  the  exemption  for  which  the  plaintiff  is  now  contending, 

she  would,  but  for  the  provision,  have  been  liable  to  duty  on  her 

inward  voyage :  the  provision  therefore  does  not  weaken  the  effect 

of    the    first    part  of    the    section.     Mr.    WiUes  represents    the 

8th  section  as  a  direct  tax  upon  coal :  but  very  strong  words  would 

be  requisite  to  show  that  such  a  specific  tax  was  imposed.    I  am 

certainly  of  opinion  that  there  are  not  here  words  strong  enough. 

The  answer  to  the  first  question  must  be,  that  the  Acts  here  do  not 

authorize  the  exaction  of  such  duty  more  than  once  in  the  year. 

The  answer  to  the  second  question  must  be,  that  the  payment 

must  be  calculated  on  the  tonnage  of  the  first  cargo.    We  must 

suppose  that  the  Legislature  in  this  case  considered  the  cargo  as  a 

good  test  of  the  ship,  as,  on  the  assumption  that  the  ship  was  fully 

laden,  it  would  be. 

Coleridge,  J. : 

I  am  of  the  same  opinion.  On  the  first  point  I  have  nothing  to 
add.  As  to  the  second,  unless  the  duty  be  imposed  on  the  tonnage 
of  the  cargo,  I  can  find  nothing  in  the  Act  authorizing  the 
imposition  of  a  duty  at  all. 

Erle,  J. : 

I  am  of  the  same  opinion.  The  exemption  includes  all  coasters ; 
and  there  is  nothing  to  show  that  a  coaster  which  is  a  collier  is 
taken  out  of  the  exemption. 

Crompton,  J. :  [  396  ] 

I  am  of  the  same  opinion.  This  vessel  is  clearly  a  coaster ;  and 
nothing  appears  in  the  Act  to  deprive  her  of  the  benefit  of  the 
exemption. 

Judgment  for  plaintiff. 
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IN   THE  EXCHEQUER  CHAMBER. 


1853.  BRADLEY  v.   The  PILOTS  of  NEWCASTLE. 

May  28*  (2  El.  &  BL  427—440  ;  S.  0.  23  L.  J.  Q.  B.  35 ;  18  Jur.  240 ;  1W.R.  394.) 

[  427  ]  a  charter,  of  3  Jac.  II.  granted  to  the  Corporation  of  the  Master,  Pilots 

and  Seamen  of  Newcastle-upou-Tyne  primage  (described  in  the  charter  as 
an  ancient  duty)  upon  goods  brought  by  ship  into  the  Tyne,  or  any  of  the 
creeks  of  Newcastle,  of  which  Sunderland  was  one,  to  be  rated  and 
accounted  "  in  manner  and  form  following :  that  is  to  say,"  aliens  and 
strangers  born  (1),  and  all  other  persons  arriving  with  ships  in  Newcastle 
within  any  of  the  creeks  and  not  belonging  to  the  same,  to  pay  before  they 
departed  with  their  ships;  and  every  free  merchant  and  inhabitant  of 
Newcastle,  arriving  in  the  Tyne  with  a  ship,  within  ten  days  after  landing 
the  goods.  The  charter  also  granted  to  the  Corporation  all  other  perqui- 
sites, ancient  duties  and  profits  which  they  had  theretofore  lawfully  had 
and  enjoyed ;  and  also  provided  that  the  sums  granted  by  the  charter 
should  be  in  lieu  of  all  other  duties  theretofore  received  : 

Held,  1.  That  the  charter  was  not  inconsistent  with  the  claim  of  primage 
in  respect  of  goods  imported  into  Sunderland  by  merchants  resident  there. 

2.  That  evidence  of  usage  was  admissible  in  support  of  the  claim. 

Ancient  charters,  if  ambiguous,  are  to  be  explained  by  the  usage  under 
them :  and  the  jury,  in  that  case,  may  interpret  the  charter  by  the  usage. 

As  in  the  instance  of  a  ohaiter  of  3  Jac.  II.  upon  the  issue  of  which  a 
question  was  raised  in  1851 :  when  it  was  disputed  whether  the  charter 
permitted  primage  to  be  taken  of  all  ships  entering  Sunderland  (a  creek 
of  Newcastle- upon-Tyne),  or  exempted  ships  belonging  to  merchants  of 
Sunderland. 

Error  upon  a  bill  of  exceptions.     Joinder. 

The  defendants  in  error  brought  debt  against  the  plaintiffs  in 
error. 

The  first  count  charged  that,  before  the  commencement  &&, 
to  wit  22nd  March,  1851,  defendants  (below)  were  indebted  to 
plaintiffs  (below)  in  50J.  "  for  certain   petty  customs,  tolls,  dues, 

(1)  See  Harbours  and  Passing  Tolls      Act,  1867  (30  &  31  Vict.  c.  15),  ss.  3 
Act,  1861  (24  &  25  Vict.  c.  47),  ss.  2      and  4.— A.  C. 
and,  10;)  Shipping  Dues  Exemption 
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and  duties  then  due  and  of  right  payable"  by  defendants  (below)      Bradley 

to  plaintiffs  (below),   "in  respect  of  divers  goods,   wares,  com-     pilots  of 

modities  and  merchandizes,  to  wit  1,000  loads  of  teak  wood,"  &c,  Newcastle. 

of  great  value,  to  wit  50,0(XM.,  "  whereof  the  defendants  were  the 

owners ;  which,  before  then,  and  whilst  the  defendants  were  such 

owners  thereof,  to  wit  on  the  day  and  year  last  aforesaid,  had  been 

brought  in  divers  ships  and  vessels  from  beyond  the  seas  into  the 

port  of  Sunderland  in  the  county  of  Durham,  the  same  being  a 

creek  and  member  of  the  port  of  Newcastle-upon-Tyne,  *and  then       [  *428  ] 

landed  there,  more  than  ten  days  before  the  commencement  of 

this  suit,  to  wit  on  the  day  and  year  last  aforesaid."  j 

The  2nd  count  charged  that  defendants  were  indebted  to  the 
plaintiffs  for  certain  other  petty  customs,  &c,  following  the  first 
count,  but  stating  the  goods  to  have  been  "  brought  in  divers  ships 
and  vessels  from  beyond  the  seas  into  a  creek  and  member  of  the 
port  of  Newcastle-upon-Tyne,  to  wit  Sunderland,  in  the  county  of 
Durham,  and  then  landed  there  more  than  ten  days  "  &c. 

The  3rd  count  was  similar,  except  that  the  goods  were  stated  to 
have  been  "  brought  by  the  defendants  in  divers  ships  and  vessels 
from  beyond  the  seas  into  a  creek  belonging  to  the  port  of 
Newcastle-upon-Tyne,  to  wit  into  Sunderland,  in  the  county  of 
Durham,  and  landed  in  the  said  creek  more  than  ten  days  "  &c. 

Plea :  Never  indebted.     Issue  thereon. 

The  issue  was  found  for  the  plaintiffs  below,  and  judgment  was 
entered  for  them. 

The  bill  of  exceptions  stated  that  at  the  Carlisle  Assizes,  in 
August,  1852,  the  issue  came  on  to  be  tried  (l).     "And  thereupon       £  42d  J 

(1)  Before  Wightman,  J.  Unthank  and  W.  D.  Seymour  supported 

This  case,    The  Master,  Pilots  and  the  rule. 

Seamen  of  the  Tovrn  of  Newaistle-upon-  Cur.  adv.  vult. 
Tyne  in  the  County  of  Newcastle-upon- 

Tyne  v.  Bradley  and  Potts    was  tried  CoLERn)GB>  j.,  in  ft.  eame  yacation,      r  m  H  ] 

before,  at  the  Cumberland  Summer  (February    24th),    delivered   the 

Assizes,   1851,    before    Williams,  J.,  judgment  of  the  Coubt: 

when    a    verdict  was  found  for  the  *                    , .        .  ,  ,  .  .         .. 

,  .   ..«      ,           ,    .                     ,    A  This  was  an  action  of  debt  for  petty 

plaintiffs,    leave    being    reserved    to  .           ,  „       ,             ,    ,   ..  r    . 

r          .          .               °,.  .     .        xv  customs,  tolls,   dues  and  duties,    in 

move    to    enter    a    verdict    for    the  .      .           ,       ,.         ,         .    ., 

,  .     ,     .  respect  of  merchandize  whereof   the 

defendants.  ,  ; r    ,                 .,                      j    i_-  i_ 

defendants  were  the  owners,  and  which 

In  Michaelmas  Term,  1851,  Unthank  had  been  brought  by  vessels  into  the 

obtained  a  role  nisi  for  entering  a  ver-  port  of  Sunderland,  the  same  being, 

diet  for  defendants,  or  for  a  new  trial,  as  alleged  in  the  first  count,  "  a  creek 

In  Hilary  Vacation  (February  9th),  and  member  of  the  port  of  Newcastle- 

1852,     before     Patteson,     Coleridge,  upon-Tyne,"  and  there  landed.      In 

Williams,   and  Erie,  JJ.,  cause  was  the    third    count,   the  claim  was  in 

shown  by  Watson  and  Munisty  ;  and  respect  of  merchandise  brought  by  the 
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Bradley 

t. 

Pilots  of 

Newcastle. 

[  M30  ] 


the  plaintiffs  alleged  and  insisted  that  they  were  entitled  to  an 
ancient  due  or  duty  called  *primage,  which    they  alleged 


[  *430,  w.  ] 


defendants  in.  ships  into  "a  creek 
belonging  to  the  port  of  Newcastle- 
upon-Tyne,  to  wit  into  Sunderland." 

At  the  trial,  before  my  brother 
Williams,  the  plaintiff  had  a  verdict, 
subject  to  leave  to  enter  it  for  the 
defendants  on  the  point  presently  to 
be  mentioned;  and  the  defendants, 
besides  moving  for  that,  moved  also, 
and  obtained  a  rule  nisi,  for  a  new  trial 
on  the  ground  of  misdirection. 

The  duty  in  question  was  pi  image, 
said  to  be  a  prescriptive  payment,  at 
present  claimed  by  the  plaintiffs  under 
a  charter  of  3  Jac.  II.,  which,  after 
incorporating  them  under  the  name  of 
Master,  Pilots  and  Seamen  of  the 
town  of  Newcastle-upon-Tyne,  in  the 
county  of  Newcastle-upon-Tyne,  and 
making  several  provisions,  went  on 
thus:  "And,  whereas,  by  the  fre- 
quent and  dangerous  incursions  of  the 
sea  upon  the  port  of  Newcastle,  the 
society  are  put  to  necessary  and  extra- 
ordinary charges  for  the  prevention 
and  repair  of  the  ruins  thereby  daily 
growing,  we  are  willing,  for  their 
better  assistance  therein,  that,  for  the 
future,  they  may  receive  some  reason- 
able payments  and  allowances  in  that 
behalf.  Our  will  and  pleasure  there- 
fore is,  and  we  do  hereby,  for  us," 
&c,  "declare  and  grant  unto  the 
said  "  &c,  "  that  it  shall  and  may  be 
lawful  to  and  for  the  said  master," 
&c,  "to  demand,  receive,  perceive 
and  take  of  the  owner,  part  owner, 
master,  purser,  or  factor  of  every  ship 
or  vessel"  a  certain  payment  for 
pilotage,  the  pilotage  extending  both 
to  the  conducting  such  vessels  up  and 
down  the  Tyne,  and  in  and  out  of  any 
of  the  creeks  or  members  of  the  same : 
and  the  rate  being  12rf.  per  foot  of 
draught  if  loaded,  and  6rf.  more  from 
"all  strangers  and  aliens;"  Sd.  if 
light,  with  an  additional  4d.  "of 
aliens  or  strangers."  Then  the  charter 
went  on  to  give,  grant  and  confirm 
unto  the  said  master  &c. :  "that  all 
person  and  persons,  as  well  subjects  as 
strangers  born,  being  owner  or  owners 


was 


of  any  goods,  wares,"  &c.,  which  shall 
be  brought  in  any  ship  from  beyond 
the  seas  "  into  the  said  river  of  Tyne, 
or  the  creeks  or  members  aforesaid,  or 
any  creek  or  member  belonging  to 
the  said  port  of  Newcastle-upon-Tyne, 
shall,  from  time  to  time,  as  often  as 
such  goods,"  &c.  "  shall  be  so  brought 
in,  pay  "  "  an  ancient  duty  heretofore 
lawfully,  accustomably  and  usually 
paid  to  the  said  Company,"  *&c, 
"  called  primage,  that  is  to  say:  2d 
of  every  tun  of  wine,  oil  and  all  other 
goods,  wares,  merchandises  and  com- 
modities rated  and  accounted  by  the 
tun  (fish  killed  and  brought  in  by 
the  Englishmen  only  excepted),  and 
3d.  for  every  last  of  flax,"  Ac,  *•  or 
any  other  goods,"  &c,  "rated  and 
accounted  by  the  last,  in  manner  and 
form  following :  that  is  to  say :  aliens 
and  strangers  born,  and  all  other  such 
person  or  persons  which,  with  their 
said  ships  or  vessels,  shall  arrive 
within  the  said  port  or  in  any  of  the 
said  creeks  or  members,  and  not 
belonging  to  the  same,  before  they 
depart  with  their  ships  or  vessels  from 
the  said  port  or  forth  of  the  said 
creeks,  shall  pay  the  duties  aforesaid 
for  and  in  the  name  of  primage,  as  is 
aforesaid:  and  every  free  merchant 
and  other  inhabitant  of  Newcastle 
aforesaid,  arriving  with  their  said 
ships  or  vessels  within  the  said  river 
of  Tyne,  shall  pay  the  duties  aforesaid 
within  ten  days  after  the  landing  of 
the  said  goods  as  aforesaid,  upon 
lawful  demand." 

The  defendants  admitted  the  pay- 
ment of  primage  at  Newcastle  for 
ships  coming  into  the  Tyne :  but,  it 
being  admitted  on  the  other  hand  that 
they  were  merchants  and  natives  of 
Sunderland,  and  the  claim  being  in 
respect  of  goods  brought  into  Sunder- 
land, of  which  they  were  either  the 
owners  or  importers,  they  denied  their 
liability,  both  upon  the  construction  of 
the  charter  and  its  validity  in  so  far  as 
it  extended  to  Sunderland. 

Much  evidence   was  produced   on 
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payable  to  them  by  all  persons  being  owners  of  any  goods,  wares 
or  merchandizes  *  brought  in  any  ship  or  vessel  from  beyond  the 


both  sides :  and,  among  other  things, 
on  the  part  of  the  plaintiffs  was  the 
very  strong  fact  of  a  payment  of  the 
duty,  under  the  same  circumstances 
as  those  under  which  the  defendants 
were  now  charged,  for  more  than  sixty 
years.  At  the  close  of  the  case,  it 
appears  that  the  course  which  the 
learned  Judge  took  was  this :  treating 
the  case,  except  as  it  might  be  affected 
by  the  construction  to  be  put  on  the 
charter,  nearly  as  an  undefended 
cause,  in  consequence  of  the  evidence 
of  payment  for  so  long  a  time,  he 
reserved  that  point  of  construction  for 
us,  and,  without  comment  or  explana- 
tion, and  without  himself  directing  the 
jury  at  all  as  to  the  construction  of 
the  charter,  or  the  effect  of  much 
documentary  evidence  put  in  by  the 
defendants,  simply  asked  them  if  they 
had  any  doubt  that  this  was  an 
immemorial  payment.  Upon  which 
the  jury  found  it  to  be  an  ancient  due 
from  time  immemorial,  belonging  by 
prescription  to  the  plaintiffs  as  a 
corporation. 

Now  it  seems  difficult  to  uphold  this 
way  of  dealing  with  the  case,  unless 
we  are  prepared  to  maintain  that  the 
usage  of  payment  here  proved  was, 
per  «e,  and  in  spite  of  any  evidence  to 
the  contrary,  conclusive  to  establish 
the  immemoriality  and  prescriptive 
nature  of  the  due  claimed.  If  the 
construction  and  validity  of  the 
charter,  if  the  construction  and  weight 
♦properly  due  to  the  documents  pro- 
duced on  the  part  of  the  defendants, 
could  be  at  all  material  helps  to  the 
jury  in  drawing  their  conclusion,  it 
seems  clear  that  they  have  not  received 
the  assistance  which  the  learned  Judge 
ought  to  have  afforded  them;  and 
that  their  attention  would  be  diverted 
from  all  the  other  evidence  in  the 
cause,  and  exclusively  turned  to  the 
single  and  intelligible  fact  of  payment. 


This  fact  was  undoubtedly  very 
cogent:  and  it  might  in  the  end  have 
prevailed  over  every  doubt  suggested 
by  the  other  parts  of  the  case.  Still 
the  defendants  were  entitled  to  have 
those  other  parts  brought  under  the 
consideration  of  the  jury,  with  all 
proper  advantages,  before  they  came 
to  their  conclusion.  The  rule  has 
never  been  laid  down  on  this  matter 
more  strongly  than  in  Jenkins  v. 
Harvey.^  It  has  been  questioned 
whether  it  was  not  there  laid  down  too 
strongly;  see  Brune  v.  Thompson. X 
But,  adopting  the  language  used  there,  § 
it  went  no  farther  than  this:  that 
"from  uninterrupted  modern  usage" 
a  jury  "  should  find  the  immemorial 
existence  of  the  payment,  unless  some 
evidence  is  given  to  the  contrary." 
Here  the  defendants  contended  that, 
even  under  the  terms  of  the  charter, 
there  was  no  liability  to  the  payment ; 
and,  further,  that  Sunderland  was 
from  time  immemorial  a  separate  port, 
of  which  the  Bishop  of  Durham  was 
the  grantee  and  lord:  and  that, 
although  for  fiscal  purposes  it  had 
been  made  a  member  of  the  port  of 
Newcastle,  it  was,  for  the  purpose  in 
question,  distinct  from  it;  and  that 
the  grant  of  the  Crown  therefore  at 
any  period  could  not,  as  the  charter 
in  question  did  not,  extend  to  it. 

Had  the  grounds  and  evidence  on 
which  this  case  rested  been  laid  before 
the  jury,  they  might  still  have  found 
the  payment  immemorial,  or  they 
might  not;  and  therefore  we  think 
there  must  be  a  new  trial. 

The  learned  Judge  has  reserved  for 
our  consideration  the  construction  of 
the  charter.  It  appears  to  be  exactly 
one,  the  construction  of  which  may  be 
materially  helped  by  the  evidence  of 
usage.  But  a  few  remarks  on  the 
language  of  it  may  be  of  service  upon 
a  new  trial.   First :  it  is  to  be  observed 


Bradley 

r. 

Pilots  of 

Newcastle. 

[  '431  ] 


[  N31,  *. 


t  40  B.  B.  769  (1  Cr.  M.  &  B.  877). 
See  8.  C.  upon  a  second  trial,  2  Cr. 
M.  &  B.  393;  see  40  B.  B.  777. 


t  62  E.  R.  430,  437  (4  Q.  B.  543, 
552). 
§  40  B.  B.  776  (1  Cr.  M.  &  B.  894). 
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seas  into  the  port  of  Newcastle-upon-Tyne,  or  into  any  of  *the 
creeks  or  members  thereof:  and  they  alleged  and  insisted  that 
Sunderland  was  a  creek  or  member  of  the  port  of  Newcastle-upon- 
Tyne:  and  they  sought  to  recover  from  the  defendants  the 
sum  of  24Z.  5*.  as  and  for  primage,  alleged  by  the  plaintiffs  to 
be  payable  to  them  by  the  defendants  in  respect  of  goods 
brought  by  the  defendants  in  ships  from  beyond  the  seas  into 
Sunderland  aforesaid.  And,  in  support  of  their  said  claim,  and  to 
maintain  the  issues  above  joined,  the  plaintiff?  then  and  there 
produced  and  gave  in  evidence  to  the  jury,"  "  amongst  other 
things,  an  inspeximus  charter,  ^granted  to  the  plaintiffs  by  King 
Edward  the  Sixth."  The  bill  then  set  out  the  charter,  which  was 
of  20th  October,  8  Edw.  VI.,  and  which  recited  by  inspeximus,  and 
confirmed,  a  charter  of  5th  October,  28  Hen.  VIII.,  incorporating 
the  Master  and  Wardens  of  the  Fraternity  or  Guild  of  the  Holy 


that  the  grant  in  question  follows  on 
one  of  pilotage,  which  probably  ex- 
tends, not  merely  to  the  river  and 
creeks  within  it,  but  to  all  creeks  of 
the  port:  and  a  distinction  seems  to 
be  made  between  the  two :  it  is  bind- 
ing on  all  persons,  distinguishing,  by 
the  amount  to  be  paid,  between  sub- 
jects and  "  aliens  or  strangers ; "  and, 
as  to  the  former,  making  no  distinc- 
tion between  one  class  of  subjects  and 
another.  The  grant  in  question  ex- 
tends, in  the  first  place,  to  all  owners 
[  *432f «.  ]  of  goods  imported,  as  *well  subjects  as 
strangers  born  (unless  as  to  fish  killed, 
and  brought  iu  by  Englishmen),  and 
in  terms  embraces  all  creeks  or  mem- 
bers of  the  port  of  Newcastle:  the 
same  amount  is  to  be  paid  by  all :  and 
the  only  difference  is  as  to  the  time 
of  payment.  Upon  the  clause  pro- 
viding for  this  difference,  the  main 
question  arises:  it  is  introduced  by 
the  words  "in  manner  and  form  fol- 
lowing," and  certainly  seems  intended 
to  provide,  under,  one  head  or  the 
other,  for  every  person  who  was  to 
pay  at  all.  The  first  division  is  "  aliens 
and  strangers  born,  and  all  other  such 
person  or  persons  which  "  (that  is  to 
say  "  as  "),  "  with  their  said  ships  or 
vessels,  shall  .  arrive  within  the  said 
port,  or  in  any  of  the  said  creeks  or 
members,  and  not  belonging  to  the 


same ; "  the  second  and  only  other 
division  is  "  every  free  merchant  and 
other  inhabitant  of  Newcastle  afore- 
said, arriving  with  their  said  ships  or 
vessels  within  the  said  river  of  Tyne." 
It  is  clear  that  a  Sunderland  man 
importing  into  Sunderland  is  not  within 
the  latter  division;  nor  is  he  within 
the  former,  if  the  words  "  not  belong- 
ing to  the  same  "  refer  to  the  creeks 
or  members,  as  well  as  to  the  port; 
and,  according  to  ordinary  rules  of 
construction,  they  certainly  do.  If 
this  were  a  charter  of  yesterday,  and 
there  were  no  usage  to  throw  light  on 
it,  all  that  could  be  said  for  the  plain- 
tiffs would  be  that  it  was  most  unrea- 
sonable wholly  to  exempt  importers, 
inhabitants  of  Sunderland,  when  those 
of  Newcastle  were  charged ;  and  it 
might  be  said,  on  the  other  hand,  to 
be  equally  unreasonable  not  to  give 
them,  if  liable,  the  same  time  for  pay- 
ment as  the  Newcastle  men.  But  the 
strongest  answer  would  be,  quod  voluit 
non  dixit ;  there  are  no  words  to  em- 
brace the  Sunderland  importer  into 
Sunderland,  if  it  was  intended  to 
include  him. 

We  are  not,  however,  dealing  with 
a  charter  of  yesterday,  and  there  is 
ambiguity  •  enough    to    let    in    the 
evidence  relied  on  on  both  sides. 
•    Rule  absolute  for  new  irial. 
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and  Indivisible  Trinity,  in  the  town  of  Newcastle-upon-Tyne,  by      Bradley 
that  name.     The  bill  further  stated   that  the  plaintiffs  gave  in     pilots  or 
evidence  an  inspeximus  charter  of  1  Mary,  confirming  the  charter  Nkwo*stle. 
of  Edw.  VI.,  and  also  a  Royal  Commission  and  return  thereto, 
whereby  the  Commissioners  found   that  there  were  five  creeks 
belonging  to  the  port  of   Newcastle-upon-Tyne,    namely   Blyth, 
Sunderland,  Hartlepool,  Stockton  and  Whitby.     That  the  plain- 
tiffs also  gave  in  evidence  three  charters  respectively  granted  to 
plaintiffs  by  James  I.  (8  Jac.  I.),  by  Charles  II.  (16  Car.  II.)  and  by 
James  II.  (8  Jac.  II.) :  "  which  said  three  last  mentioned  charters, 
so  far  as  the  same  related  to  the  said  due  called  primage,  were  and 
are  all  alike:  and  which  said  last  mentioned  charter,  granted  by 
King  James  the  Second,  was  and  is  in  the  words  following." 

The  charter  was  then  set  out.  It  incorporated  the  Master,  Pilots 
and  Seamen  of  the  town  of  Newcastle-upon-Tyne,  in  the  county  of 
Newcastle-upon-Tyne,  by  that  name  (*).  It  also  made  regulations 
for  appointing  pilots,  "  for  the  bringing  up  and  carrying  down  the 
river  Tyne,  and  in  and  out  of  all  or  any  other  the  creeks  and  mem- 
bers "  "  belonging  to  the  said  town  and  port  of  Newcastle-upon- 
Tyne,  all  ships  "  &c.  "  And,  whereas  by  the  frequent  and  dan- 
gerous incursions  of  the  sea  upon  the  port  of  Newcastle  the  Society 
are  put  to  necessary  and  extraordinary  charges  for  the  prevention 
and  repair  of  the  ruins  thereby  daily  growing,  we  are  willing,  for 
their  *better  assistance  therein,  that,  for  the  future,  they  may  [*434] 
receive  some  reasonable  payments  and  allowances  in  that  behalf. 
Our  will  and  pleasure  therefore  is,  and  we  do  hereby,  for  us,  our 
heirs  and  successors,  declare  and  grant  unto  the  said  Master,  Pilots 
and  Seamen,  and  their  successors,  that  it  shall  and  may  be  lawful 
to  and  for  the  said  Master,  Pilots  and  Seamen  "  "to  demand, 
receive,  perceive  and  take,  of  the  owner,  part-owner,  master,  purser 
or  factor  of  every  ship  or  vessel  so  by  them  or  any  of  them  to  be 
conducted  as  aforesaid,  being  loaden,  for  every  foot  which  such 
ships  or  vessels,  so  by  them  to  be  conducted  and  loaden,  shall 
draw,  12d.  of  lawful  money  of  England,  as  hath  been  usually 
received  and  taken  by  the  said  Company ;  and  also  the  sum  of  6d. 
more  of  like  money  of  all  strangers  and  aliens  only,  over  and 
besides  the  said  12d.  in  this  behalf  formerly  paid ;  and,  for  every 
foot  which  such  ships  or  vessels  which  shall  be  light,  being  so 
conducted,  shall  draw,  8d.f  as  formerly  the  said  Company  have 
usually  taken ;  and  also  the  sum  of  4d.  more  of  like  money  of 
(1)  The  name  was  not  uniformly  given  in  the  charter. 

B.B. — VOL.  XCV.  40 


626 


1858.    EX.  CH.     2  EL.  &  BL.  484—486. 


[r.r. 


Bradley 

PIL0T8  OF 

Newcastle. 


r  w*35  ] 


[  *436  ] 


aliens  or  strangers  only,  over  and  besides  the  said  8d.  in  this 
behalf  formerly  received.  And  furthermore,  of  our  like  abundant 
grace,  certain  knowledge  and  mere  motion,  we,  for  us,  our  heirs 
and  successors,  have  given,  granted  and  confirmed,  and,  by  these 
presents,  do  give,  grant  and  confirm,  unto  the  said  Master,  Pilots 
and  Seamen,  and  their  successors,  that  all  person  and  persons,  as 
well  subjects  as  strangers  born,  being  owner  or  owners  of  any 
goods,  wares,  commodities  or  merchandizes,  which  shall  at  any 
time  or  times  hereafter  be  brought  in  any  ship  or  vessel  from  beyond 
the  seas  into  the  said  river  of  Tyne,  or  the  creeks  or  members  afore- 
said, or  any  creek  or  member  belonging  to  the  said  port  of 
Newcastle-upon-Tyne,  shall,  from  time  *to  time,  as  often  as  such 
goods,  wares,  commodities  or  merchandizes  shall  be  so  brought  in, 
pay  or  cause  to  be  paid  to  the  said  Master,  Pilots  and  Seamen,  and 
their  successors,"  "an ancient  duty  heretofore  lawfully,  accustomably 
and  usually  paid  to  the  said  Company,  Mystery,  Brotherhood  and 
Society,  called  primage :  that  is  to  say,  2d.  of  every  tun  of  wine, 
oil  and  all  other  goods,  wares,  merchandizes  and  commodities,  rated 
and  accounted  by  the  tun  (fish  killed  and  brought  in  by  the 
Englishmen  only  excepted) ;  and  3(2.  for  every  last  of  flax,  hemp, 
pitch,  tar  or  any  other  goods,  raff,  wares,  merchandizes  and  com- 
modities whatsoever,  rated  and  accounted  by  the  last  in  manner 
and  form  following  :  that  is  to  say,  aliens  and  strangers  born,  and 
all  other  such  person  or  persons  which,  with  their  said  ships  or 
vessels,  shall  arrive  within  the  said  port,  or  in  any  of  the  said 
creeks  or  members,  and  not  belonging  to  the  same,  before  they 
depart  with  their  ships  or  vessels  from  the  said  ports  or  forth  of 
the  said  creeks,  shall  pay  the  duties  aforesaid  for  and  in  the  name 
of  primage  as  is  aforesaid;  and  every  free  merchant  and  other 
inhabitant  of  Newcastle  aforesaid,  arriving  with  their  said  ships 
or  vessels  within  the  said  river  of  Tyne,  shall  pay  the  duties  afore- 
said within  ten  days  after  the  landing  of  the  said  goods  as  aforesaid, 
upon  lawful  demand  by  the  said  Master,  Pilots  and  Seamen,  of 
their  officers"  &c. :  "  which  said  duty,  called  primage,  and  what- 
soever sum  or  sums  hereafter  shall  so  accrue  unto  the  said  Master, 
Pilots  and  Seamen,  and  their  successors,  or  otherwise  shall  arise 
and  happen  unto  them  by  fines,  forfeitures  and  amerciaments 
amongst  themselves,  or  otherwise  howsoever,  shall  be  to  the  only 
use,  commodity  and  profit  of  the  said  Master,  Pilots  and  Seamen, 
and  their  successors."  *The  charter  then  contained  directions  as 
to  the  application  of  the  funds  by  the  Corporation  to  repairing  the 
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Trinity  House,  in  Newcastle,  to  aiding  twelve  poor  persons  of  the  Bradley 
Corporation,  or  their  wives,  and  to  the  relief  of  shipwrecked  seamen.  pILot8  0p 
"And  further,  of  our  like  certain  knowledge,  special  grace  and  Newcastle. 
mere  motion,  for  us,  our  heirs  and  successors,  we  do  grant  and 
confirm  unto  the  said  Master,  Pilots  and  Seamen,  and  their  suc- 
cessors, the  house  called  the  Trinity  House,  with  the  said  appur- 
tenances, and  all  other  lands,  tenements,  hereditaments,  privileges, 
perquisites,  ancient  duties  and  profits,  which  the  said  Company, 
Mystery,  Brotherhood  and  Society  have  heretofore  lawfully  had 
and  enjoyed,  or  whereof  they,  or  any  of  them,  or  any  other  to  and 
for  their  uses,  have  heretofore  been  lawfully  seised  or  possessed, 
and  which  the  said  Company,  Mystery,  Brotherhood  and  Society, 
at  the  time  of  this  our  grant,  do  lawfully  perceive,  have,  hold  and 
enjoy.  Provided  always,  and  our  Boyal  intent  and  pleasure  is, 
that  the  several  and  respective  sums  of  money  hereby  granted,  or 
mentioned  to  be  granted,  or  confirmed,  to  and  for  the  several  and 
respective  uses,  ends,  intents  and  purposes  aforesaid,  are  and  shall 
be,  and  that  they  be  received  and  taken,  in  lieu  of  all  other  duties, 
allowances,  payments  and  sums  of  money  heretofore  granted  or 
received  in  that  behalf :  and  that  no  further  or  other  duties,  or 
sum  or  sums  of  money,  shall  be  at  any  time  or  times  demanded, 
paid  or  received,  upon  account,  or  for  or  in  respect  thereof,  any- 
thing in  these  presents  contained  to  the  contrary  in  anywise 
notwithstanding."  (1st  July,  8  Jac.  I.)  The  bill  then  further 
stated  that  "the  said  plaintiffs  further  produced  and  gave  in 
evidence  to  the  said  jury  certain  receivers'  books,  containing  divers 
♦entries  of  receipts  of  primage  at  Newcastle-upon-Tyne,  on  account  [  *437  ] 
of  the  said  plaintiffs,  from  the  year  of  our  Lord  1584  to  the  year  of 
our  Lord  1590 ;  and  certain  other  receivers'  books  containing  entries 
of  receipts  of  light  dues  and  primage  at  Sunderland,  on  account  of 
the  said  plaintiffs,  from  the  year  of  our  Lord  1785  to  the  year  of  our 
Lord  1794.  And  the  plaintiffs  called  several  witnesses,  who  gave 
evidence,  before  the  said  jury,  of  the  receipt  of  primage  by  and  on 
behalf  of  the  said  plaintiffs  at  Sunderland,  between  the  year  of 
our  Lord  1794  and  the  commencement  of  the  present  action ;  and 
who  proved  that  primage  was  paid  by  all  persons,  including 
persons  resident  in  Sunderland,  being  owners  of  goods  brought 
to  Sunderland,  in  ships  from  beyond  the  seas.  Whereupon 
counsel,  on  the  part  of  the  said  defendants,  insisted  that  evidence 
of  usage  was  not  admissible  to  aid  the  interpretation  of  the  said 
charters,  and  prayed  the  said  justices  to  inform  the  said  jury  that 
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the  construction  of  the  said  charter  was  a  pure  question  of  law ; 
and  that,  according  to  the  true  construction  thereof,  the  primage 
claimed  by  the  said  plaintiffs  was  not  payable  :  but  the  said  justices 
held  and  affirmed  that  the  plaintiffs  were  not  precluded  by  the 
charter  from  claiming  primage  in  respect  of  goods  imported  into 
Sunderland,  by  merchants  resident  in  Sunderland;  and  that, 
according  to  the  true  construction  thereof,  the  charters  were  not 
incompatible  with  such  claim :  and  that  evidence  of  usage  was 
admissible  in  support  of  such  claim.  And  the  said  justices,  by 
their  direction  to  the  said  jury,  according  to  their  said  opinion,  left 
the  consideration  thereof  to  the  jury  aforesaid.  Whereupon  the 
said  counsel  to  the  said  defendants  made  their  exceptions  to  the 
said  opinion  of  the  said  justices.  And  *the  said  jurors  gave  their 
verdict  against  the  said  defendants  upon  the  issues  aforesaid." 

Hugh  Hill,  for  the  plaintiffs  in  error  (defendants  below): 

The  charter  of  8  Jac.  II.  is  incompatible  with  the  claim  of  the 
Corporation.  Had  the  charter,  for  the  first  time,  granted  primage, 
such  a  grant,  at  such  a  date,  could  not  be  supported.  Supposing 
the  right  to  exist  before  the  charter,  the  acceptance  of  the  charter 
would  put  an  end  to  the  right,  if  incompatible  with  it,  because  a 
charter  cannot  be  accepted  in  part :  Bex  v.  Westwood  (l).  Now 
the  words  "  that  is  to  say  "  clearly  limit  the  effect  of  what  has  pre- 
ceded ;  that  is,  of  the  grant  of  primage :  it  is  as  if  a  limitation  were 
to  the  heirs  of  A.,  that  is  to  say  to  the  heirs  of  his  body.  Then, 
after  the  words  "  that  is  to  say,"  nothing  occurs  under  which  a 
payment  is  to  be  made  by  owners  belonging  to  the  creek  itself :  no 
class  is  mentioned  except  aliens  and  strangers,  not  belonging  to  the 
particular  port  or  creek.  The  Court  below  (2)  seems  to  have  taken 
this  view :  it  is  also  to  be  remarked  that  this  is  a  tax,  and  that 
therefore  the  grant  must  be  strictly  construed.  It  is  true  that  this 
construction,  to  a  certain  degree,  makes  the  tax  lighter  in  the  creeks 
than  in  Newcastle  itself :  but  that  is  explained  by  the  circumstance 
that  the  advantages  of  the  tax  are  principally  given  to  Newcastle. 
The  usage  cannot  explain  the  construction  of  the  charter.  It  might 
explain  a  general  term,  such  as  "  inhabitants :  "  but  the  construction 
of  the  grant  itself  is  a  question  of  law. 

Manisty,  contrd,  was  stopped  by  the  Court. 

(1)  4  B.  &  C.   781.     Judgment  of      213;  7  Bing.  1). 
K.  B.  affirmed  in  Dom.  Proc. :  Rex  v. 
Wntwood,  33  B.  B.  24  (4  Bligh  (N.  S.) 


(2)  Ante,  p.  621,  note(l). 
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Jebvib,  Ch.  J. : 

I  am  of  opinion  that  my  brother  Wightman  was  right  in  telling 
the  jury  that  the  plaintiffs  were  not  precluded  by  the  charter  from 
claiming  the  primage  in  respect  of  goods  imported  into  Sunderland 
by  merchants  resident  in  Sunderland,  and  that,  according  to  the  true 
construction  thereof,  the  charters  were  not  incompatible  with  such 
claim,  and  that  evidence  of  Usage  was  admissible  in  support  of  such 
claim.  It  is  true  that  the  charter  provides  that  what  is  thereby 
granted  shall  be  taken  in  lieu  of  all  other  duties  theretofore  granted 
or  received:  but  the  charter  itself  grants  all  ancient  duties  and 
profits  which  the  Corporation  had  theretofore  lawfully  had  and 
enjoyed.  What  those  were,  would  be  matter  of  evidence.  But 
Mr.  Hill  contends  that,  as  to  primage,  it  is  especially  provided  that 
it  should  be  paid  "  in  manner  and  form  following :  that  is  to  say :  " 
after  which  follows  a  direction  as  to  how  aliens  and  strangers 
arriving  within  the  port  or  any  creek,  and  not  belonging  to  the 
same,  shall  pay  for  primage,  and  also  how  every  free  merchant  and 
inhabitant  of  Newcastle,  arriving  in  ships  within  the  Tyne,  shall 
pay  it ;  and  nothing  is  said  as  to  any  body  else :  from  whence  he 
infers  that  the  inhabitants  of  Sunderland,  coming  with  ships  into 
Sunderland,  which  is  a  creek,  are  not  to  pay  primage  at  all.  Were 
his  construction  right,  a  question  might  be  raised :  but  I  think 
his  construction  is  not  right.  Every  body  prima  facie  is  to  pay 
primage  :  but  particular  classes  are  to  pay  within  particular  times. 
Suppose  a  statute  were  to  enact  that  every  person  should  pay  a 
certain  tax,  and  then  were  to  specify  that  those  who  had  to  pay  as 
much  as  ten  thousand  pounds  should  pay  it  in  six  months,  and 
those  who  had  to  *pay  as  much  as  a  thousand  pounds  and  less  than 
ten  thousand,  should  pay  it  in  three  months :  it  would  not  follow 
that  no  one  else  was  to  pay  at  all,  but  only  that,  as  to  all  others,  the 
money  must  be  got  when  it  could.  Therefore  the  direction  which 
has  been  excepted  to  appears  to  me  right. 


Bradley 

v. 
Pilots  OK 
Newcastle. 


[  *"0  J 


Pollock,  C.  B.  concurred. 

Alderson,  B. : 

The  usage  shows  what  has  been  anciently  paid;  and  that 
includes  payments  by  the  men  of  Sunderland  for  ships  entering 
Sunderland. 


Maulb,  J.,  Platt,  B.  and  Talfourd,  J.  concurred. 
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Bradley 

*. 
Pilots  of 
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Martin,  B. : 

I  think  the  direction  right  upon  Mr.  HiWs  own  argument ;  for 
the  usage  shows  what  the  old  duties  were,  and  the  charter  gives  the 
old  duties. 

^  Judgment  affirmed. 


IN   THE  QUEEN'S  BENCH. 


185H. 
May  28. 

[440] 
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KEG.   v.   SAINT  ANN,  BLACKFRIABS. 

(2  El.  &  Bl.  440—446 ;  S.  C.  22  L.  J.  M.  C.  137  ;  17  Jur.  575.) 

F.  resided  with  her  father  and  as  part  of  his  family  in  the  parish  of  B. 
until,  being  then  under  the  age  of  sixteen,  she  was,  in  1847,  taken  into  the 
workhouse  of  B.,  and  remained  there  receiving  relief  from  B.  till  1852.  At 
this  time  the  father  was  settled  in  A. :  but,  haying  resided  in  B.  for  more 
than  five  years,  was  irremoveable  from  B.  In  1848,  F.,  being  still  in  the 
workhouse,  attained  sixteen.  In  1849,  F.'s  father  quitted  the  parish  of  B. 
In  1852,  F.  became  lunatic,  and  was  removed  from  the  workhouse  of  B.  to 
a  lunatic  asylum.  On  appeal  against  an  order  of  two  justices,  on  the 
guardians  of  the  union  comprising  A.,  to  pay  to  the  guardians  of  the  union 
comprising  B.  the  expenses  of  the  lunatic,  the  Sessions  confirmed  the  order, 
subject  to  a  case  stating  the  above  facts  : 

Held,  that  F.,  being  unemancipated  and  an  infant,  though  above  sixteen, 
had  the  same  status  of  removeability  as  her  father  ;  and  that,  he  having 
quitted  B.  in  1849,  she  then  ceased  to  be  irremoveable  under  the  Poor 
Removal  Act,  1846  (9  &  10  Vict.  c.  66),  s.  1 ;  and  the  order  was  confirmed. 

On  appeal  against  an  order  of  two  justices  adjudicating  the  settle- 
ment of  Isabella  Elizabeth  Fribbins,  a  *lunatic  who  had  been 
removed  to  a  licensed  lunatic  asylum,  to  be  in  the  parish  of  Saint 
Ann,  Blackfriars,  and  ordering  the  treasurer  of  the  guardians  of  the 
poor  of  the  City  of  London  Union,  on  behalf  of  Saint  Ann,  Blackfriars, 
to  pay  to  the  treasurer  of  the  guardians  of  the  poor  of  the  East 
London  Union,  on  behalf  of  the  parish  of  Saint  Botolph  Without 
Bishopsgate,  for  her  past  maintenance,  the  Sessions  confirmed  the 
order,  subject  to  a  case. 

The  case  stated  that  the  father  of  the  pauper,  in  the  year  1840, 
had  acquired  a  settlement  in  the  parish  of  Saint  Ann,  by  renting  a 
tenement  and  payment  of  rates,  and  had  gained  no  settlement  sub- 
sequently ;  but  he  had  resided  for  more  than  five  years  continuously, 
up  to  the  20th  October,  1847,  in  the  parish  of  Saint  Botolph,  so 
as  to  have  then  become  irremoveable  if  he  had  not  afterwards 
voluntarily  quitted  the  parish  of  Saint  Botolph.  The  pauper 
Isabella  Elizabeth  Fribbins  had  resided  with  her  parents  as  part  of 
the  family  in  the  parish  of  Saint  Botolph  for  more  than  five  years 
next  before  the  20th  of  October,  1847,  at  which  date  she  was  of  the 
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age  of  fifteen  years.    At  that  period  she  became  chargeable  to  the        Keg. 
parish  of  Saint  Botolph  (her  parents  not  being  then  chargeable) ;      St  ^nn 
and  she,  being  of  weak  mind  and  subject  to  epileptic  fits,  was  then       Black- 

FRIAR8, 

taken  into  the  workhouse  of  the  parish  of  Saint  Botolph,  and  con- 
tinued therein  until  she  became  lunatic,  upon  which  she  was,  on 
the  81st  July,  1852,  duly  removed  to  the  said  licensed  lunatic  asylum, 
where  she  remained  confined  when  the  order  appealed  against  was 
made,  she  then  being  under  the  age  of  twenty-one  years.  The 
pauper  was  unemancipated,  and  unmarried,  and  had  never  done 
any  act  to  *gain  a  settlement,  and  had  no  other  settlement  than  [  ***2  ] 
that  in  the  parish  of  Saint  Ann,  derived  to  her  from  her  father. 
After  the  said  pauper  had  been  taken  into  the  workhouse  of  the 
parish  of  Saint  Botolph,  in  October,  1847,  the  father  continued  to 
reside  in  the  same  way  in  that  parish  until  the  year  1849,  when  he 
left  it  and  ceased  to  reside  in  it,  and  removed  into  the  parish  of 
Saint  Leonards,  Shoreditch ;  in  which  parish  he  was  resident  when 
the  order  appealed  against  was  made.  It  was  admitted,  on  the 
part  of  the  appellants,  that  the  pauper  had  a  derivative  settlement 
by  parentage  in  their  parish  as  above  set  out :  but  it  was  contended 
by  them  that,  under  stat.  12  &  13  Yict.  c.  103,  the  costs  and 
expenses  incurred  for  the  removal  and  maintenance  of  the  lunatic 
pauper  should  be  borne  by  the  common  fund  of  the  East  London 
Union,  comprising  the  respondent  parish,  notwithstanding  that  her 
father  had  ceased  to  reside  in  the  respondent  parish  about  three 
years  before  the  order  appealed  against  was  made.  The  respondents 
argued  that,  notwithstanding  stat.  12  &  18  Vict.  c.  108,  the  order 
appealed  against  was  good  and  valid  in  law.  The  Court  of  Quarter 
Sessions  thought  (the  derivative  settlement  by  parentage  being 
admitted)  that,  under  the  above  circumstances,  the  expenses  and 
maintenance  were  properly  charged  against  the  appellant  parish, 
and  confirmed  the  order. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  view 
of  the  Sessions  was  incorrect,  the  order  appealed  against  and  the 
order  of  Sessions  were  to  be  severally  quashed ;  otherwise  they  were 
to  be  confirmed. 

Pashley,  in  support  of  the  order  of  Sessions : 

Stat.  *12  &  13  Yict.  c.  108,  s.  5  (l),  directs  that  all  the  costs  con-       [  *uz  ] 
nected  with  the  removal  and  maintenance  of  a  lunatic  pauper 

(1)  Continued  by  stat.  13  &  14  Vict.  c.  101,  s.  1,  and  stat.  14  &  15  Vict 
c.  105. 
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Reg.        removed  to  an  asylum,  "  who,  i!  not  a  lunatic,  would  have  been 


St. Ann,      exempt  from  removal    by  reason  of  some  provision  in"    stat. 

friuibs"  9  &  10  Vict.  c.  66,  shall  be  borne  by  the  common  fund  of  the  union 
comprising  the  parish  wherein  such  pauper  lunatic  was  resident  at 
the  time  when  so  removed.  The  material  question  then  is,  whether 
the  lunatic,  in  the  present  case,  was  removeable  from  Saint  Botolph 
on  81  July,  1852.  As  her  father,  if  he  had  returned  and  become 
chargeable,  would  have  been  removeable,  she  who  was  one  of  his 
family  was  removeable:  Reg.  v.  Pott  Shrigley  (l).  If  she  had  been 
emancipated,  it  would  have  been  a  different  case ;  but  an  infant 
continues  a  member  of  the  family  of  the  father  until  emancipation. 
There  is  nothing  here  to  show  such  emancipation. 

(Lord  Campbell,  Gh.  J. :  She  continues  a  member  of  her  father's 
family  till  she  attains  the  age  of  twenty-one,  unless  there  be  some- 
thing to  show  that  she  has  contracted  some  relation  inconsistent 
with  the  continuance  of  the  relation  of  father  and  member  of 
the  family.  It  will  be  convenient  to  postpone  your  further 
argument  till  Mr.  Huddlestone,  for  the  other  side,  has  stated  the 
point  on  which  reliance  is  placed.) 

Huddlestone,  contra : 

At  the  time  when  the  order  was  made,  the  pauper  had  in  fact 
resided  more  than  five  years  in  the  parish  of  Saint  Botolph, 
exclusive  of  all  the  period  during  which  relief  was  given.  She 
[  •***  ]  attained  the  *age  of  sixteen  in  1848.  Stat.  9  &  10  Vict.  c.  66,  s.  8, 
enacts  "  that  no  child  under  the  age  of  sixteen  years,  whether 
legitimate  or  illegitimate,  residing  in  any  parish  with  his  or  her 
father  or  mother,  stepfather  or  stepmother,  or  reputed  father,  shall 
be  removed,  nor  shall  any  warrant  be  granted  for  the  removal  of 
such  child,  from  such  parish,  in  any  case  where  such  father, 
mother,  stepfather,  stepmother,  or  reputed  father  may  not  lawfully 
be  removed  from  such  parish."  There  is  a  proviso  in  sect.  1, 
"  that  whenever  any  person  shall  have  a  wife  or  children  having  no 
other  settlement  than  his  or  her  own,  such  wife  and  children  shall 
be  removeable  whenever  he  or  she  is  removeable,  and  shall  not 
be  removeable  when  he  or  she  is  not  removeabla"  The  word 
"  children "  in  that  proviso  must  be  read  as  "  children  under 
sixteen/'  or  else  sect.  8  is  inconsistent  with  it.  In  the  present 
case  the  father  of  the  lunatic  is  not  removeable;  for  he  is  not 
(1)  76  R.  E.  233  (12  Q.  B.  143). 
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chargeable.    The  lunatic  herself  was  chargeable ;  for,  she  having  Rko- 

attained  sixteen  in  1848,  all  subsequent  relief  was  given  to  her,  not  St.  Ann, 

to  her  father ;  and  the  father  has  not  been  chargeable  since  he  lost  friars" 
his  privilege  of  irremoveability  in  1849. 

Fashley  was  then  called  on  to  resume  his  argument : 

Stat.  4  &  5  Will.  IV.  c.  76,  s.  56,  it  is  true,  enacts  that  relief  given 
to  a  child  under  sixteen  shall  be  considered  as  given  to  its  parent ;  but 
that  was  intended  to  make  the  parent  chargeable  on  account  of 
such  relief  being  given.  It  was  not  intended  to  relieve  the  parent 
from  his  legal  obligation  to  support  unemancipated  children  above 
the  age  of  sixteen. 

Lord  Campbell,  Ch.  J. : 

The  question  in  this  case  is,  ^whether  the  lunatic  had,  at  the  [  ***5  ] 
time  she  was  sent  to  the  workhouse,  the  status  of  irremoveability 
from  the  parish  of  Saint  Botolph.  I  am  of  opinion  that  she  had 
not.  At  that  time  she  was  an  infant  and  unemancipated :  and  her 
father  no  longer  had  the  status  of  irremoveability ;  for  he  had  ceased 
to  reside  in  the  parish  of  Saint  Botolph.  The  question,  therefore, 
comes  to  be  this.  Can  the  father  be  removeable,  and  an  unemanci- 
pated child  be  irremoveable  ?  I  think  not.  Stat.  9  &  10  Vict, 
c.  66,  s.  1,  expressly  provides :  "  that  whenever  any  person  shall 
have  a  wife  or  children  having  no  other  settlement  than  his  or  her 
own,  such  wife  and  children  shall  be  removeable  whenever  he 
or  she  is  removeable,  and  shall  not  be  removeable  when  he  or  she 
is  not  removeable."  That  meets  the  present  case,  unless  it  be 
qualified  by  something  subsequent;  for  this  unemancipated  child 
had  the  settlement  of  her  father,  to  which  he  was  removeable, 
inasmuch  as  his  change  of  residence  had  put  an  end  to  the 
operation  of  stat.  9  &  10  Vict.  c.  66,  s.  1,  in  respect  of  himself. 
But  Mr.  Huddlestone  very  properly  directs  our  attention  to  sect.  8. 
I  think,  however,  that  sect.  8  extends  the  privilege  of  not  being 
severed  from  the  family  to  children  under  sixteen,  in  cases  in 
which  they  would  not  follow  the  settlement  of  the  person  with 
whom  they  were  living:  as,  for  instance,  where  a  child  is  living 
with  its  stepmother.  Sect.  8  extends  the  proviso;  it  does  not 
limit  it. 

Erle,  J.  : 

I  also  think  that  the  order  should  be  confirmed     The  case 
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Rbg.        depends  upon  the  question,  whether  the  pauper,  when  chargeable  in 

St.  Ann,      the  lunatic  asylum,  had  the  status  of  irremoveability :  and  I  think 

FBiABs.       8^e  kft<l  n°t-     She  was  an  unemancipated  child,  part  of  the  family 

[  *446  ]       of  *her  father ;  and  stat.  9  &  10  Vict.  c.  66,  in  the  very  section 

creating  the  status  of  irremoveability,  sect.  1,  has  a  proviso,  which 

in  my  mind  is  equivalent  to  a  declaration   by   the   Legislature, 

in  negative  terms,  that  such  a  child,  being  part  of  the  family,  shall 

not  be  considered  removeable,  or  irremoveable,  in  such  a  way  as  to 

part  it  from  the  father.     Mr.  Huddlestone  argues   that  this   is 

applicable  only  to  children  under  sixteen,  and,  in  effect,  that  a  child 

of  seventeen  acquires  or  loses  the  status  of  irremoveability  under 

circumstances  when  a  child  of  fifteen  does  not  do  so.     But  there  is 

no  general  enactment  that  an  unemancipated  child,  on  attaining 

sixteen,  loses  any  privilege  which  it  had  before  that  age  as  part  of 

the  family  of  its  parent. 

Crompton,  J. : 

I  am  of  the  same  opinion.  I  see  nothing  in  sect.  3  to  alter 
the  construction  to  be  put  upon  the  proviso  in  sect.  1. 
Sect.  8  obviates  doubts,  and  extends  the  privilege  of  not  being 
severed  from  the  family  to  bastards  whilst  under  sixteen,  and 
to  other  cases :  but  it  does  not  narrow  the  operation  of  sect.  1. 

*  Order  confirmed. 

186S.  KEG.    v.  KNAPP. 

May  28'  (2  El.  &  BL  447-452 ;  S.  0.  22  L.  J.  M.  C.  139  ;  17  Jur.  530.) 

L  *447  ]  On  appeal  against  a  conviction  of  an  innkeeper  for,  in  the  parish  of  N., 

contrary  to  the  tenor  of  his  license,Akeeping  open  his  house  on  Sunday 
during  the  usual  hours  of  afternoon  Divine  service  in  the  parish  church  of 
N.,  the  Sessions  quashed  the  conviction,  subject  to  a  case:  by  which  it 
appeared  that  the  service  in  the  parish  church  was  formerly  at  11  a.m.,  and 
at  3  p.m.,  but  in  1826  the  hours  were  changed,  and  since  that  time  there 
was  service  in  the  church  at  11  a.m.,  in  the  workhouse  at  2  p.m.,  and  in 
the  church  at  6  p.m.,  and  that  the  conviction  was  for  keeping  his  house 
open  during  the  service  commencing  at  6  p.m. : 

Held,  that  the  expression  in  the  license,  under  stat.  9  Geo.  IV.  c.  61  (1), 
"  usual  hours  of  u  "  afternoon  Divine  service  "  meant  usual  hours  of  Diviue 
service  if  in  the  afternoon  :  and  that  the  service  at  6  p.m.  was  in  the  evening* 
not  the  afternoon ;  and  that  the  conviction  was  wrong. 

On  appeal  against  a  conviction  of  Matthew  Gross  for  having,  on 
Sunday,  7th  November,  being  a  person  licensed  to  retail  spirits 

(1)  See  s.  13  of  9  Geo.  IV.  c.  61,  now  Sch.    See  s.  24  of  last-named  Act,  now 

repealed  so  far  as  it  relates  to  the  form  repealed  by  s.  33  of  Licensing  Act, 

of  the  licence  by  the  Licensing  Act,  1874  (37  &  38  Vict.  c.  49),  and  replaced 

1872  (35  &  36  Vict  c.  94),  s.  75,  and  by  ss.  3  and  6  of  that  Act— A.  C. 
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under  stat.  9  Geo.  IV.  c.  61,  kept  open  bis  house  in  the  parish  of        Rbo. 
Newport  Pagnell  during  the  usual  hours  of  afternoon  Divine  service      ekapp. 
in  the  church  of  that  parish,  contrary  to  the  tenor  of  his  license, 
the  Sessions  quashed  the  conviction,  subject  to  the  following  case. 

At  the  trial  of  the  appeal,  it  appeared  that  the  appellant  was  the 
landlord  of  a  public-house  in  the  parish  of  Newport  Pagnell ;  and 
that,  on  Sunday,  7th  November,  1852,  at  half -past  6  o'clock  p.m.,  his 
house  was  open  for  the  reception  of  customers.  At  the  time  of  the 
passing  of  stat.  9  Geo.  IV.  c.  61,  two  services  used  to  be  performed 
in  Newport  Pagnell  church  on  a  Sunday,  one  commencing  at 
11  o'clock  a.m.,  and  the  other  at  3  o'clock  p.m.,  and  terminating 
about  5  p.m. ;  and  this  continued  to  be  the  case  until  the  year  1886, 
when  the  present  vicar  accepted  the  appointment  of  chaplain  to  the 
Newport  Pagnell  Poor  Law  Union.  After  he  was  so  appointed,  he 
performed  three  services  in  the  course  of  *the  Sunday :  the  first  at  [  ****  J 
the  parish  church  commencing  at  11  a.m. ;  the  second  at  the  work- 
house for  the  inmates  and  officers  of  the  union,  commencing  at 
2  p.m. ;  and  the  third  at  the  parish  church,  commencing  at  6  p.m. 
and  terminating  about  8  p.m.  The  3  o'clock  service  in  the  parish 
church  was  discontinued ;  and  notice  of  the  discontinuance  and  of 
the  commencement  of  the  6  o'clock  service  was  publickly  given  in 
the  church.  This  state  of  things  has  continued  until  the  present 
time.  The  conviction  of  the  said  justices  was  quashed  by  the  Court 
of  Quarter  Sessions,  subject  to  the  opinion  of  the  Court  of  Queen's 
Bench  on  the  above  case. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  Divine 
service  in  the  parish  church  of  Newport  Pagnell,  which  commenced 
at  6  o'clock  p.m.  and  terminated  about  8  p.m.  on  Sunday  the  7th  of 
November  aforesaid,  was  an  afternoon  Divine  service  within  the 
meaning  of  the  aforementioned  statute.  If  the  Court  are  of  opinion 
that  it  was,  then  the  order  of  Quarter  Sessions  is  to  be  set  aside, 
and  the  conviction  of  the  said  appellant  by  the  said  justices  is  to  be 
held  good :  but,  if  the  Court  are  of  a  contrary  opinion,  then  the 
order  of  Quarter  Sessions  quashing  the  aforesaid  conviction  is  to 
stand  confirmed. 

Badeley,  in  support  of  the  conviction : 

Stat.  9  Geo.  IV.  c.  61,  s.  21,  gives  the  jurisdiction  to  convict  any 
person,  licensed  under  that  Act,  of  any  offence  against  the  tenor  of 
his  license.  Sect.  18  requires  that  the  license  shall  be  in  the  form 
given  in  Schedule  C.  to  that  Act.    Amongst  the  provisions  in  the 
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Reg.  license  contained  in  Schedule  G.  is  one  that  the  person  licensed 
kuapp.  "  do  not  keep  open  his  or  her  house  except  for  the  reception  *of 
T  N49  ]  travellers,  nor  permit  or  suffer  any  beer  or  other  exciseable  liquor 
to  be  conveyed  from  or  out  of  his  (or  her)  premises,  during  the 
usual  hours  of  the  morning  and  afternoon  Divine  service  in  the 
church  or  chapel  of  the  parish  or  place  in  which  his  (or  her) 
house  is  situated,  on  Sundays,  Christmas  Day,  or  Good  Friday." 
The  proper  term  for  the  service  performed  in  the  afternoon  in  the 
church  is  "  evening  service."  No  particular  hour  is  fixed,  either 
by  statute,  or  by  the  canons  of  the  Church:  it  is  left  to  the 
incumbent,  subject  to  the  controul  of  his  ecclesiastical  superiors,  to 
fix  a  convenient  time.  And  the  hour  of  Divine  service  in  the 
afternoon  in  Newport  Pagnell  church  has  for  many  years  been  at 
six  o'clock.  That  certainly  has  now  become  the  usual  hour  in  that 
parish.  The  object  of  the  statute  must  have  been  to  preserve 
decency,  by  closing  the  public-houses  in  each  parish  at  the  hour 
when  it  is  customary  in  that  parish  to  have  the  evening  service  in 
the  church. 

(Crompton,  J. :  Had  the  words  been  "  during  the  usual  hours  in 
which  evening  service  is  performed  "  in  the  church,  it  would  have 
shown  the  Legislature  meant  what  you  say.  But,  if  the  words 
"  the  usual  hours  of  "  "  the  afternoon  Divine  service  "  mean  "  the 
usual  hours  in  the  afternoon  during  which  evening  service  is 
performed,  if  service  be  performed  in  the  afternoon  in  that  church," 
it  would  seem  necessary  for  you  to  say  that  the  afternoon  extends  to 
midnight.) 

If  the  Legislature  meant  anything  else  than  evening  service,  they 
would  have  used  words  to  show  where  the  afternoon  was  to  stop 
and  the  night  begin.  The  evil  to  be  apprehended  from  the  public- 
houses  being  open  during  the  usual  hours  of  Divine  service  is  as 
great,  or  perhaps  greater,  when  the  service  is  late ;  and  both  the 
[  *450  ]  letter  and  the  spirit  of  *the  statute  require  the  words  to  be  read  as 
meaning  the  usual  hours  of  Divine  service  after  twelve  o'clock  in 
the  day. 

Prendergast,  contra,  was  not  called  upon  to  argue. 

Lord  Campbell,  Ch.  J. : 

This  is,  no  doubt,  a  case  of  importance :  but,  if  we  were  to  adopt 
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the  construction  contended  for,  this  very  proper  and  useful  Act        Reg. 

might  lead  to  very  inconvenient  consequences.    It  might  be  penal     .  knapp. 

to  sell  beer  for  the  supper  of  a  labourer  at  any  hour  up  to  midnight, 

if  Divine  service  was  usually  celebrated  at  that  hour  in  that  parish. 

I  do  not  think  the  Legislature  had  any  such  intention.    It  is  most 

properly  enacted,  as  a  condition  in  the  license,  that  the  innkeeper 

shall  not  keep  open  his  house,  except  for  the  reception  of  travellers, 

nor  permit  liquor  to  be  taken  from  his  premises,  "  during  the  usual 

hours  of  the  morning  and  afternoon  Divine  service  in  the  church  " 

of  the  parish  on  Sundays,  Christmas  Day  or  Good  Friday.    This  is 

a  most  useful  enactment :  but  the  Legislature  has  used  language 

carefully  limiting  the  obligation  to  what  are  the  usual  hours  of 

afternoon  service;   and  the  Sessions  have  properly  come  to  the 

conclusion  that  six  o'clock  is  not  within  the  usual  hours  of  afternoon 

service.    Mr.  Badeley  truly  says  that  no  time  is  limited  for  evening 

service,  which  from  its  nature  is  appropriate  for  the  conclusion  of 

the  day.    At  the  Reformation,  nones,  complines,  and  other  services 

were  abolished,  and  morning  and  evening  service  retained.    But 

the  Legislature  has  not  said  that  it  shall  be  penal  to  keep  open  an 

inn  during  evening  service,  but  during  afternoon  Divine  servica    I 

must  take  judicial  notice  *of  what  was  the  ordinary  sense  of  the      [  *451  ] 

terms  used  in  the  Act  at  the  time  when  it  passed.    We  well  know 

that,  then  and  now,  a  distinction  is  in  common  language  made 

between  afternoon  church  and  evening  church :  and  I  must  take 

notice  that  such  was  the  case.    Was  then  this  evening  service, 

performed  at  six  o'clock,  afternoon  service  ?    No :  it  certainly  was 

evening  service.    In  the  parish  of  Newport  Pagnell  since  1886  there 

is  no  afternoon  service  in  the  church ;  it  is  in  the  workhouse ;  and 

the  hours  at  which  the  evening  service  is  performed  in  the  church 

are  no  more  the  usual  hours  of  afternoon  Divine  service  than  they 

would  be  if  the  afternoon  Divine  service,  instead  of  being  performed 

in  the  workhouse,  was  performed  in  the  church.    I  cannot  suppose 

that  the  Legislature  ever  intended  to  give  the  incumbent,  even  with 

the  high  sanction  of  his  Ordinary,  power  to  vary  the  usual  hours  of 

afternoon  service. 

Erle,  J. : 

The  question  is,  what  was  the  usual  hour  of  afternoon  Divine 
service.  The  word  "  afternoon  "  has  two  senses.  It  may  mean 
the  whole  time  from  noon  to  midnight ;  or  it  may  mean  the  earlier 
part  of  that  time  as  distinguished  from  the  evening.    I  think  that 
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Rkg.        in  this  Aot  it  is  used  in  the  latter  sense,  and  that  the  intention  of 

KnI'pi*.      the  Legislature  was  to  prohibit  the  opening  of  the  public  houses 

during  the  usual  hour  of  Divine  service  in  the  afternoon,  if  there 

was  one  in  the  church.    In  Newport  Pagnell  Divine  service  in  the 

afternoon  was  in  the  workhouse. 

Crompton,  J. : 

I  am  of  the  same  opinion.  We  are  in  effect  asked  to  alter  the 
words  of  the  Act,  and,  for  "  usual  hours  of  afternoon  Divine  service," 
[  *452  ]  to  read  "  usual  *hours  of  evening  service."  It  seems  to  me  that 
the  construction  put  by  us  on  the  Act  is  a  reasonable  construction. 
Any  person  in  Newport  Pagnell,  if  asked  whether  there  was  after- 
noon service  in  the  church,  would  answer  :  "No  :  there  is  evening 
service  in  the  church  at  six;  but  there  is  afternoon  service  in  the 
workhouse  at  two."  I  think  that  we  should  strain  the  words  used, 
if  we  construed  them  so  as  to  support  this  conviction. 

Conviction  quashed. 


18*>-  WOODWARD  v.   WATTS. 

May  SO. 
(2  El.  &  BL  452—458 ;  S.  0.  22  L.  J.  M.  C.  149 ;  17  Jur.  790.) 

L  452  ]  Action  for  penalties  under  the  Justices  Qualification  Act,  1744  (18  Geo.  II. 

c.  20)  (1),  for  acting  as  a  justice  of  the  peace  without  being  qualified.      On 
the  trial  it  appeared  that  an  estate,  of  more  than  3002.  a  year,  was  held  in 
trust  for  defendant's  wife  for  life,  remainder  in  trust  for  defendant  for  life, 
remainder  in  trust  for  the  children  of  the  marriage  : 
Held  that  this  did  not  qualify  him. 

Action,  qui  tarn.,  for  penalties  under  stat.  18  Geo.  II.  c.  20,  s.  8, 
against  defendant  for  acting  as  a  justice  of  peace  of  the  county 
of  Lancaster,  without  being  duly  qualified. 

Flea  :  Not  guilty.    Issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  last  Assizes  at  Lancaster,  it 
appeared  that  the  defendant  had  acted  as  justice.  An  estate  of 
more  than  8001.  a  year  was  held  under  a  devise  to  trustees,  in  trust 
for  defendant's  wife  during  her  life,  and,  after  her  death,  in  trust 
for  defendant  for  life,  remainder  in  trust  for  the  children  of 
the  marriage.  He  had  no  other  qualification  :  his  wife  was  living. 
The  learned  Judge  directed  a  verdict  for  defendant,  with  leave  to 
move  to  enter  a  verdict  for  plaintiff.  Bliss,  in  the  ensuing  Term, 
obtained  a  rule  nisi  accordingly. 

(1)  This  Act  is  repealed  and  the  Peace  Act,  1906  (6  Ed w.  7,  c.  16).  The 
qualification  of  county  justices  by  case  remains  instructive  on  the  general 
estate  abolished  by  the  Justices  of  the      principles  of  construing  etatutea — F.P. 
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Edward  James  and  Manisty  now  showed  cause :  Woodward 

Stat.  5  Geo.  II.  c.  18,  s.  1,  enacted  that  no  person  should  act  as      Watts. 
•justice,  "  who  shall  not  have  an  estate  of  freehold  or  copyhold  to       [  M53  ] 
and  for  his  own  use  and  benefit,  in  possession,  for  life,  or  for  some 
greater  estate,  either  in  law  or  equity,   or  an  estate  for  years, 
determinable  on  one  or  more  life  or  lives,  or  for  a  certain  term 
originally  created   for  one-and-twenty  years,  or  more,  in  lands, 
tenements  or  hereditaments  "  of  the  clear  yearly  value  of  100Z. 
Stat.  18  Geo.  II.  c.  20,  was  passed  to  relax  this.     Sect.  1  enacts  that 
no  person  shall  act  as  justice,  "  who  shall  not  have,  either  in  law  or 
equity,  to  and  for  his  own  use  and  benefit,  in  possession,  a  freehold, 
copyhold,  or  customary  estate,  for  life,  or  for  some  greater  estate,  or 
an  estate  for  some  long  term  of  years  determinable  upon  one  or 
more  life  or  lives,  or  for  a  certain  term  originally  created  for  twenty- 
one  years,  or  more,  in  lands,  tenements,  or  hereditaments,  lying  or 
being  in  that  part  of  Great  Britain  called  England,  or  the  Princi- 
pality of  Wales,  of  the  clear  yearly  value  of  100£.,  over  and  above 
what  will  satisfy  and  discharge  all  incumbrances  that  affect  the 
same,  and  over  and  above  all  rents  and  charges  payable  out  of,  or 
in  respect  of  the  same ;  or  who  shall  not  be  seised  of,  or  entitled 
unto,  in  law  or  equity,   to  and  for  his  own  use  and  benefit,  the 
immediate  reversion  or  remainder  of  and  in  lands,  tenements,  or 
hereditaments,  lying  or  being  as  aforesaid,  which  are  leased  for  one, 
two,  or  three  lives,  or  for  any  term  of  years,  determinable  upon  the 
death  of  one,  two  or  three  lives,  upon  reserved  rents,  and  which  are 
of  the  clear  yearly  value  of  800Z."    The  question  in  this  case  is, 
whether  an  estate  of  more  than  800Z.  a  year,  settled  in  trust  for  the 
defendant's  wife  for  her  life,  remainder  in  trust  for  the  defendant 
for  life,  is  a  qualification  within  that  section,  living  the  wife.    It 
may  be  said  that  the  defendant  derives  no  present  revenue  from  the 
•estate :  but  that  is  no  test.     By  sect.  18,  Peers,  Privy  Councillors,       [  #454  ] 
Judges  and  the  eldest  sons  or  heir  apparent  of  any  Peer  or  of  any 
person  qualified  to  serve  as  knight  of  the  shire  are  qualified.   These 
persons  have  not  necessarily  any  lands ;  indeed  the  eldest  son  or 
heir  apparent  of  a  Peer  or  a  knight  of  the  shire  is  probably  possessed 
of  nothing  but  in  expectancy :  and  the  intention  of  nect.  1  seems  to 
be  to  place  a  younger  son,  on  whom  an  estate  is  settled,  in  the  same 
position  as  an  heir  apparent. 

(Lord  Campbell,  Ch.  J. :  A  vested  remainder  is  a  saleable  interest 
on  which  money  may  be  raised ;  and  therefore  he  who  is  possessed 


640  1858.     Q.  B.    2  EL.  &  BL.  454—455.  [b.r. 


Wood w a  ed    of  it  has  a  better  pecuniary  qualification  than  an  heir  apparent. 
Watts.       But  it  is  unnecessary  to  seek  for  cases  in  which  the  more  rigid  con- 
struction of  sect.  1  would  work  hardship ;  for  the  case  at  Bar  is  as 
hard  as  any  can  be.    Can  you  bring  the  defendant's  case  within  the 
words  of  the  statute  ?) 

It  is  a  remainder,  and  so  within  the  words,  and  also  within  the 
spirit.  In  Becke  v.  Smith  (i)  Parke,  B.  says  :  "  It  is  a  very  useful 
rule,  in  the  construction  of  a  statute,  to  adhere  to  the  ordinary 
meaning  of  the  words  used,  and  to  the  grammatical  construction, 
unless  that  is  at  variance  with  the  intention  of  the  Legislature,  to 
be  collected  from  the  statute  itself,  or  leads  to  any  manifest  absurdity 
or  repugnance,  in  which  case  the  language  may  be  varied  or  modified, 
bo  as  to  avoid  such  inconvenience,  but  no  further." 

(Crompton,  J. :  That  has  been  called  the  golden  rule  for  the  con- 
struction of  statutes ;  and  no  doubt  it  is  an  admirable  one.     But  I 
have  observed  that,  in  every  case  on  the  construction  of  a  statute, 
both  sides  cite  that  rule  and  claim  it  as  in  their  favour ;  so  that  the 
T  *465  ]       *golden  rule  is  not  of  much  practical  use.) 

In  the  present  case  the  words  are  "reversion  or  remainder:"  what 
follows  as  to  reserved  rents  must  be  applied  only  to  the  reversion,  as 
a  rent  cannot  be  reserved  to  a  remainder  man. 

(Erlr,  J. :  Is  that  so?  We  have  very  often  had  before  us  cases 
arising  out  of  the  settlement  of  the  Earl  of  Egremont  (2).  There 
the  Earl  devised  very  large  estates  to  one  son  in  strict  settlement, 
with  remainder  over  to  other  sons  successively:  and  he  gave  a 
power  to  the  tenant  for  life  in  possession  to  let  the  estates  for  lives 
on  reserved  rents.  The  tenant  for  life  did  do  so,  and  died;  and 
the  remainder  man,  though  entitled  to  the  reserved  rents  on  estates 
extending  over  half  a  county,  would  not  have  been  qualified  by 
estate  to  act  a3  a  justice  under  stat.  5  Geo.  II.  c.  18.  I  should 
think  stat.  18  Geo.  II.  c.  20,  s.  1,  was  framed  to  meet  such  a  case, 
and  that,  when  the  first  tenant  for  life  died  not  leaving  issue  male, 

(1)  46  R.  R.  567,  570  (2  M.  &  W.  mont  v.  Williams,  75  R.  R.  591  (11 
191,  195).  Q.  B.  688) ;  Doe  d.  Earl  of  Egremont  v. 

(2)  See  Doe  d.  The  Earl  of  Egremont  Courtenay,  75  R.  R.  600  (1 1  Q.  B.  702) ; 
v.  Forwood,  61  R  R.  339  (3  a  B.  627) ;  Doe  d.  Biddulph  v.  Poole,  75  R.  R.  607 
Doe  d.  Lord  Egremont  v.  Stephens,  66  (11  Q.  B.  713);  Doe  d.  Lord  Egremont 
R.  R.  356  (6  Q.  B.  208) ;  Doe  &  Lord  v.  Langdon,  76  R.  R.  389  (12  Q,  B. 
Egremont  v.  Burrough,  66  R.  R.  371  711), 

(6  Q.  B.  229) ;  Doe  d.  Earl  of  Egre- 
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his  successor  was  entitled  to  "the  immediate  remainder"  in  lands    Woodward 
leased  for  "lives,  upon  reserved  rents."     On  the  other  construction,       Watts. 
every  estate  of  3001.  a  year  which  is  not  held  in  fee  simple  would 
qualify  two  persons,  the  tenant  for  life  or  in  tail,  in  possession,  and 
also  the  remainder  man. 

Lord  Campbell,  Ch.  J. :  It  could  hardly  be  intended  that,  if  an 
estate  of  3002.  a  year  was  held  in  tail  by  A.,  remainder  to  B.,  that 
B.  should  be  qualified  in  respect  of  a  remainder  which  A.  could 
defeat  at  pleasure,  and  which,  if  A.  had  children,  would  be  of  little 
value.  How  do  you  read  the  words  of  sect.  1  so  as  to  bring  the 
present  case  within  them  ?) 

It  may  be  made  perfectly  *intelligible  by  reading  the  words  "here-  [  *456  ] 
ditaments"  "which  are  leased  &c."  as  meaning  "hereditaments 
including  those  which  are  leased."  Or  it  may  be  construed  thus. 
The  first  part  of  the  section  qualifies  those  in  possession  of  an 
estate  of  1002.  a  year ;  the  second  part  qualifies  those  who  have  the 
remainder  in  such  an  estate  if  of  8002.  a  year,  and  also  those  in 
reversion  to  an  estate  leased  for  lives  on  reserved  rents.  Then, 
reddendo  singula  singulis,  all  that  refers  to  rents  may  be  read  as 
applicable  to  reversions  only,  and  not  to  remainders. 

Bliss  and  Cowling  were  not  called  upon  to  support  the  rule. 

Lord  Campbell,  Ch.  J. : 

I  regret  to  say  that  I  do  not  see  how  it  is  possible,  putting  a  just 
construction  on  the  Act,  to  say  that  the  defendant  is  qualified.  By 
stat.  5  Geo.  II.  c.  18,  a  qualification  of  an  estate  of  1002.  a  year  in 
possession  was  required.  It  is  clear  that  the  defendant  is  not 
qualified  under  that  statute.  But  stat.  18  Geo.  II.  c.  20,  very 
reasonably  relaxed  the  strictness  of  the  qualification.  By  sect.  18 
it  exempts  certain  classes  entirely  from  the  necessity  of  having  a 
qualification  by  estate,  so  that  Judges,  for  instance,  may  act  as 
justices  of  the  peace  though  possessed  of  no  land.  And  sect.  1 
extends  the  qualification  by  estate.  It  makes  certain  estates  in 
immediate  reversion  or  remainder  give  a  qualification,  but  not  all 
estates  in  immediate  reversion  or  remainder.  First,  the  estate 
must  be  of  the  value  of  8002.  a  year ;  but  the  conditions  do  not 
stop  there.  If  they  did,  an  estate  tail  in  A.,  remainder  to  B., 
would,  if  of  the  proper  value,  give  B.  a  qualification,  though  A.  had 
ten  children.    But  the  section  says  it  shall  be  in  lands  "which  are 
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Woodwaed  leased  for  one,  two,  or  three  lives,  or  *for  any  term  of  years,  deter- 
Watts.  minable  upon  the  death  of  one,  two,  or  three  lives,  upon  reserved 
[•457]  rents."  Now,  unless  the  lands  fall  within  this  description,  the 
remainder  man  is  not  qualified.  I  do  not  see  how  this  description 
is  to  be  made  to  apply  to  the  lands  devised  in  trust  for  the  defen- 
dant's wife  for  life,  remainder  to  the  defendant  for  life.  I  cannot 
interpolate  the  word  "including"  as  was  suggested  by  one  counsel ; 
nor  can  I,  as  suggested  by  the  other,  in  effect,  reject  the  words 
"which  are  leased"  &c.  as  applicable  to  "remainder."  To  do 
either  would  be  to  make  an  enactment,  not  to  construe  one.  I 
must  take  the  words  as  I  find  them,  and,  following  the  golden  rule, 
construe  the  words  so  as  to  put  a  just  construction  on  them.  If 
this  leads  to  hardship  or  inconvenience,  the  remedy  must  be  sought 
from  the  Legislature. 

Erle,  J. : 

The  question  is,  whether  the  defendant  is  qualified  to  act  as  a 
justice  of  the  peace.  He  claims  to  be  so,  because  an  estate  of  more 
than  800Z.  a  year  is  devised  to  trustees  for  his  wife  for  her  life, 
remainder  to  him :  and  the  question  is,  Does  that  constitute  a 
qualification  within  the  words  of  stat.  18  Geo.  II.  c.  20,  s.  1  ?  I 
take  it  to  be  clear  that  in  construing  a  statute  we  must  give  effect 
to  all  the  words,  unless  that  leads  to  manifest  absurdity  or  incon- 
venience. I  think  that  it  is  clear  that  in  no  reasonable  construction 
can  the  words  "leased  for  one,  two,  or  three  lives,"  or  the  words 
"upon  reserved  rents,"  be  applicable  to  this  estate  devised  to  the 
defendant's  wife  for  her  life.  The  defendant  says  these  words  need 
not  be  satisfied ;  for  it  is  an  estate  in  immediate  remainder,  and  that 
is  sufficient  to  satisfy  sect.  1.  But,  in  so  doing,  he  gives  no  effect 
to  one  clause ;  which  is  contrary  to  every  rule  of  construction. 

[  458  ]        Crompton,  J. : 

We  are  here  in  effect  asked  to  apply  the  last  part  of  what  has 
been  called  the  golden  rule  to  this  statute,  and  say  that,  though 
the  grammatical  sense  of  the  words  disqualifies  the  defendant,  yet 
that  is  such  an  absurdity  that  the  grammatical  sense  must  be 
modified  to  avoid  it.  I  cannot  apply  that  to  this  case.  I  have 
great  doubt  as  to  what  the  Legislature  may  have  intended ;  and  I 
.do  not  know  that,  if  this  case  had  been  present  to  their  minds,  they 
would  have  thought  this  a  fit  qualification.  But,  supposing  I  knew 
what  the  Legislature  meant,  and  that  it  was  not  what  the  words  in 
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their  grammatical  sense  mean,  still  we  must  go  farther,  and  find    Woodward 
some  words  that  may  express  their  real  intention;  for  I  do  not      watts. 
understand  the  rule  of  construction  to  go  so  far  as  to  authorize  us, 
where  the  Legislature  have  enacted  something  which  leads  to  an 
absurdity,  to  repeal  that  enactment  and  make  another  for  them,  if 
there  are  no  words  to  express  that  intention. 

Lord  Campbell,  Ch.  J.  added : 

With  reference  to  what  my  brother  Crompton  has  said,  I  may 

remark  that  in  the  United  States  the  Supreme  Court  has  the  power 

of  annulling  an  Act  of  the  Legislature  if  unconstitutional  (l).    In 

conversing  with  an  eminent  American  lawyer,  I  asked  him  some 

questions  about  the  working  of  that  new  and  peculiar  jurisdiction. 

He  said  that  it  was  understood  in  the  United  States  that  our  Courts 

did,  indirectly,  by  construing  statutes  so  as  to  avoid  absurdity  or 

injustice,  controul  the  Act  of  the  Legislature  to  the  same  extent. 

I  am  glad  to  have  the  opportunity  to  disclaim  any  such  jurisdiction 

on  our  part. 

1  Rule  absolute. 

POLLARD  v.  OGDEN(*).  \m. 

(2  El.  &  151.  459-465  ;  S.  C.  22  L.  J.  Q.  B.  439 ;  21  L.  T.  0.  S.  152.)  May  8°' 

In  an  action  by  the  customer  of  a  Bank  against  the  bankers,  to  try  their  [  459  ] 
right  to  debit  hiin  with  a  bill,  it  appeared  that  plaintiff  was  drawer  of  the 
bill,  which  was  accepted  payable  at  the  Bank.  The  plaintiff  discounted 
the  bill  with  the  Bank  and  indorsed  it  to  them ;  they  rediscouuted  the  bill 
and  indorsed  it  to  the  rediscounter.  On  the  maturity  of  the  bill,  it  was 
presented  by  the  holder  at  the  Bank  along  with  several  other  bills  payable 
there,  all  of  which  bore  the  Bank's  indorsement.  The  Bank  paid  the  amount 
of  the  whole  without  any  indication  of  whether  they  paid  as  indorsers  or  as 
agents  for  the  acceptors.  The  account  of  the  acceptor  of  this  bill  was  at 
this  time  overdrawn ;  he  stopped  payment  on  that  day ;  and,  on  the  next, 
notice  of  dishonour  was  given  by  the  Bank  to  plaintiffs,  and  they  were 
debited  with  the  amount.  It  was  left  to  the  jury  to  say,  whether  the  Bank 
paid  the  bill  on  their  own  account  as  indorsers,  or  as  agents  of  the  acceptor. 
The  jury  found  that  they  paid  as  indorsers;  and  the  Bank  had  a  verdict : 

Held,  that  the  question  was  properly  left ;  that  the  Bank  had  a  right  to 
pay  the  bill  as  indorsers,  reserving  to  themselves  time  to  inquire  whether 
they  would  honour  the  bill  or  not ;  that  it  was  a  question  of  fact  whether 
they  intended  to  do  so  ;  and  that  there  was  no  obligation  on  them  to  inform 
the  holders  in  what  capacity  they  paid. 

Action  for  money  lent,  against  the  public  officer  of  the  North- 
umberland and  Durham  District  Banking  Company.     Pleas :  Never 

(I)  This  is  not  the  form  of  statement  eminent  American  lawyer  is  incredible, 

used  by  American  authorities  :    see  — F.  P. 

note  to  Webb  v.  Outrim  [1907]  A.  C.  at  (2)  See  Bills  of  Exchange  Act,  1882 

p.  88 ;  and  the  alleged  remark  of  the  (45  &  46  Vict.  c.  61},  s.  59.— A.  C. 
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ToLLAitD      indebted;   payment;   and  setoff    on  a  bill    for  800/.,  drawn   by 

Ogdek.  plaintiffs  on  John  Hall,  accepted  by  him,  and  indorsed  by  plaintiffs 
to  the  Northumberland  and  Durham  District  Banking  Company, 
and  not  paid  by  the  acceptor  on  maturity.    Issues  thereon. 

On  the  trial,  before  Cresswell,  J.,  at  the  last  Newcastle  Assizes, 
it  appeared  that  the  plaintiffs  were  customers  of  the  defendant's 
Bank  ;  and  that  the  action  was  brought  to  try  the  right  of  that  Bank 
to  debit  the  plaintiffs  with  300/.,  the  amount  of  a  bill  of  exchange. 
It  was  admitted,  on  both  sides,  that,  if  the  Bank  were  entitled  so 
to  debit  the  plaintiffs,  the  money  in  their  hands  was  accounted  for, 
and  that,  if  the  Bank  were  not  entitled  so  to  debit  the  plaintiffs,  the 

T  *±<>o  ]  latter  were  entitled  to  recover  300/.  *with  interest  from  the  time 
'when  the  Bank  debited  them  with  the  bill.  The  facts  appeared  to 
be  as  follows. 

The  bill  in  question  was  drawn,  on  25th  May,  1852,  by  plaintiffs 
on  John  Hall,  payable  to  the  order  of  plaintiffs,  at  three  months. 
Hall  accepted  it,  payable  at  the  defendant's  Bank,  where  he  had  an 
account.  The  plaintiffs  had  the  bill  discounted  by  the  defendant's 
Bank,  and  indorsed  it  to  them.    It   appeared  that  the  Bank  are 

■•'•"■'  in  the  habit  of  obtaining  advances  from  the  Bank  of  England, 
as  a  security  for  which  they  indorse  bills  to  the  Bank  of  England  ; 
and  this  bill  was  so  indorsed  by  the  defendants  Bank  to  the  Bank 
of  England.  The  practice,  between  the  Banks,  was  that  on  each 
morning  the  clerk  of  the  branch  of  the  Bank  of  England  took  to  the 
defendant's  Bank  all  the  bills  payable  there  that  day  of  which  the 
Bank  of  England  were  holders,  and  left  them  there  for  examination, 
and  again  called  in  about  a  quarter  of  an  hour  for  payment.  The 
practice  at  the  defendant's  Bank  was  that  their  clerk  examined  all 
such  bills  :  those  which  were  indorsed  by  the  Bank  were  paid  at 
once;  and  the  accounts  of  the  acceptors  were  afterwards  examined, 
lo  see  whether  the  defendant's  Bank  had  or  had  not  funds  in  their 
hands  belonging  to  the  acceptors.  Those  which  were  made  pay- 
able at  the  defendant's  Bank,  but  not  indorsed  by  them,  were 
examined  with  the  accounts  of  the  acceptors  before  the  Bank  paid 
them.  On  Saturday,  28th  August,  when  the  bill  in  question 
became  due,  thirteen  other  bills,  payable  at  the  defendant's  Bank, 
were  in  the  hands  of  the  Bank  of  England.  All  those  bills  bore 
the  indorsement  of  the  defendant's  Bank ;  and  the  whole  amount 
of  the  fourteen  bills  was  paid  by  one  cheque  for  1,360/.  12*.,  nothing 

r  *46i  ]  being  said  or  done  to  indicate  to  the  Bank  of  *£ngland  Qn  what 
account  that  sum  was  paid  by  the  defendant's  Bank,  whether 
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as  indorsers  of  dishonoured  bills,  or  as  agents  for  the  acceptors. 
Hall's  account  was,  on  the  28th  August,  overdrawn.  He  stopped 
payment  on  the  afternoon  of  that  day.  On  Monday,  the  80th, 
when,  the  Bank  opened,  notice  of  dishonour  was  sent  to  the 
plaintiffs  ;  and  they  were  debited  with  the  aranint  of  the 
bill.  The  learned  Judge  left  it  to  the  jury  to  say  whether  the 
payment  by  the  defendant's  Bank  on  Saturday,  28th  August,  was 
made  by  the  Bank  as  agents  for  the  acceptor  or  on  their  own 
behalf  as  indorsers,  telling  them  that  the  defendants  were  not 
bound  to  tell  the  holders  of  the  bill  on  which  account  it  was  paid. 
The  jury  found  that  the  payment  was  made  on  account  of  the 
indorsement.  The  learned  Judge  directed  a  verdict  for  the  defen- 
dant, with  leave  to  move  to  enter  a  verdict  for  plaintiffs  for  800/., 
with  interest  from  August  28th,  if  the  question  was  one  of  pure 
la w^  and  the  law  was  in  favour  of  plaintiffs. 

Watson,,  in  Easter  Term,  obtained  a  rule  nisi  to  enter  a  verdict 
accordingly,  or  for  a  new  trial  on  the  ground  of  misdirection, 
contending  that  the  question  of  fact,  if  any,  ought  to  have  been, 
Whether  the  defendant's  Bank  indicated  to  the  holders  an  intention 
not  to  honour  the  bill. 

Knoivles  and  Manisty  now  showed  cause  : 

Payment  to  the  holder  of  a  bill  by  the  banker  at  whose  house  it 
is  made  payable  is  not  necessarily  made  on  account  of  the  acceptor. 
Even  where  the  banker  has  debited  the  acceptor  with  the  amount, 
the  transaction  may  be  explained,  and  it  may  be  shown  that  the 
payment  was  *with  a  different  intention:  Deacon  v.  Stodliart (i) ..  [*462] 
Had  the  bill  not  been  indorsed  to  the  Bank  of  England,  so  that  the 
defendant's  Bank  had  remained  holders  when  it  became  due,  they 
might  without  any  presentment  have  treated  the  bill  as  dis- 
honoured :  Bailey  v.  Porter  (2) :  they  were  entitled  to  pay  the  Bank 
of  England  as  indorsees  from  them,  and  so  replace  themselves 
in  the  position  they  would  have  been  in  if  they  had  never  indorsed 
it  at  all.  The  question,  whether  they  made  the  payment  with 
this  intention  or  as  intending  to  pay  for  Hall,  the  acceptor,  was 
necessarily  one  for  the  jury :  Graves  v.  Key  (3).  It  is  said  that  the 
question  ought  to  have  been,  Whether  the  defendant's  Bank  indi- 
cated at  the  time  to  the  Bank  of   England  that  they  paid  as 

(1)  58  B.  E.  428  (2  Man.  &  O.  317).  (3)  3  B.  &  Ad.  313. 

(2)  69  B.  B.  656  (14  M.  &  W.  44). 
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Pollaud     indorsers  :  but  it  was  immaterial  to  the  holder  why  they  paid  ;  and 
Ogden.      therefore  there  was  no  occasion  to  indicate  what  their  intention  was. 

Wat  sou,  Byles,  Serjt.  and  Unthank,  in  support  of  the  rule  : 

The  Bank  of  England  presented  the  bill  on  its  maturity  to  the 
defendant's  Bank,  not  as  treating  them  as  indorsers  of  the  bill 
or  as  demanding  payment  from  them  in  their  own  right,  but,  in 
conformity  with  the  directions  on  the  bill,  to  them  as  agents  of  the 
acceptor,  Hall,  and  for  the  purpose  of  charging  him.  The  defen- 
dant's Bank,  who  on  such  a  presentment  paid  without  explana- 
tion, must  be  taken  to  have  paid  in  the  capacity  in  which  the 
presentment  was  made  to  them.  The  l0gal  effect  of  a  payment  by 
the  defendant's  Bank  as  indorsers  would  be  to  make  the  delivery 
[  *463  ]  up  of  the  bill  a  retransfer  to  themselves  ;  *but  the  holders  never 
assented  to  a  retransfer ;  for  no  request  was  made  to  them  to  do  so. 
Possibly,  the  defendant's  Bank  might  have  treated  the  payment  to 
the  Bank  of  England  as  a  defeasible  payment,  liable  to  be  retracted 
at  any  time  during  the  same  day ;  but  on  the  Monday  it  was  too 
late ;  for  the  holder  of  a  bill  is  entitled  to  know,  on  the  day  when 
it  becomes  due,  whether  it  is  an  honoured  or  dishonoured  bill : 
Cocks  v.  Master  man  (1). 

Lord  Campbell,  Ch.  J. : 

I  think  the  rule  must  be  discharged.  The  question  is,  whether 
the  defendants  have  a  right  to  set  off  the  amount  of  this  bill.  That 
depends  upon  whether  the  bill  was  paid  on  behalf  of  the  acceptor 
Hall.  The  jury  found  that  it  was  not ;  and  I  am  of  opinion  that  it 
was  a  question  for  the  jury,  and  not  a  question  of  pure  law  for  the 
Judge :  and,  on  the  finding  of  the  jury,  we  must  take  it  that 
the  defendant's  Bank  paid  on  the  Saturday  as  indorsers.  I  think 
that  an  indorser,  on  the  day  when  the  bill  becomes  due,  may  pay 
his  indorsee,  and  on  the  bill  being  dishonoured  charge  a  prior 
indorser  on  giving  him  notice  of  dishonour.  In  this  case  the 
question  was,  whether  the  defendant's  Bank  on  the  Saturday  paid 
the  holder  as  indorsers  or  as  agents  of  the  acceptor.  The  jury, 
finding  that  they  did  not  pay  as  agents  of  the  acceptors,  find  what 
is  tantamount  to  a  dishonour  of  the  bill  on  that  day.  The  defen- 
dant's Bank  give  the  plaintiff,  Pollard,  who  was  an  indorser  to  them, 
notice  of  dishonour  on  the  next  day  :  that  was  regular ;  and  he  was 
liable  to  them. 

(1)  33  R.  R.  365  (9  B.  &  0.  902). 
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Erle,  J. :  Pollard 

I  think  it  is  clear  law  that  the  holder  of  a  bill  indorsed  to  him  by  Ooden. 
a  Bank  at  which  the  acceptor  has  made  it  payable  may,  if  the  Bank  f 464 } 
choose  to  dishonour  the  bill,  receive  payment  forthwith  from  the 
bankers  in  their  capacity  of  indorsers :  and  it  seems  not  disputed 
that,  if  the  defendant's  Bank  in  this  case  had  expressly  said  to  the 
holder  that  they  had  no  effects  of  the  acceptor,  but  paid  as  indorsers, 
they  would  have  been  entitled  to  charge  the  plaintiff  with  the 
amount.  They  did  not  say  this ;  but  it  is  clear  to  my  mind  that 
they  meant  to  reserve  to  themselves  the  right  to  examine  into  the 
state  of  the  accounts  and  determine  whether  they  would  honour 
the  bill  or  not.  The  defendant's  Bank  might  have  said  to  the 
holder :  "  we  require  a  reasonable  time  to  examine  into  the  state  of 
the  accounts  between  us  and  the  acceptor  before  we  either  honour 
or  dishonour  this  bill ;  but  in  case  we  determine  to  dishonour  it  we 
shall  be  liable  to  you  as  indorsers ;  therefore,  to  save  trouble,  take 
your  money ;  if  we  honour  the  bill  you  are  paid ;  if  not,  we  have 
taken  it  up  as  indorsers  of  a  dishonoured  bill."  Now,  if  this  had 
been  said,  there  would  have  been  no  case  for  the  plaintiffs :  and  I 
have  been  able  to  discover  no  reason  why,  if  such  was  the  intention 
of  the  bankers,  any  expression  of  this  sort  to  the  holder  should  be 
required.  I  have  listened  attentively,  that  it  might  be  pointed  out 
to  me  that  there  was  some  possible  state  of  things  in  which  it  might 
be  material  to  the  holder  to  know  in  which  capacity  the  bankers 
paid  him  :  but  no  such  state  of  things  has  been  suggested. 

Crompton,  J.: 

The  point  is  exactly  the  same  as  if  the  defendant's  Bank  had  sued 
Pollard  as  indorser  of  this  *bill,  and  he  had  pleaded  that  at  maturity  [  **65  J 
it  was  paid  by  the  acceptor,  and  the  jury  had  found  it  was  not  so 
paid.  It  is  said  that  what  the  defendants  here  did  was  a  defeasible 
payment  for  the  acceptor,  liable  to  be  retracted  at  any  time  during 
the  day,  but  not  after  :  but  I  think  it  never  was  a  payment  for  the 
acceptor  at  all.  It  is  also  said  that  the  holder  is  entitled  to  know  on 
the  very  day  on  which  the  bill  becomes  due  whether  it  is  honoured 
or  not.  So  he  is,  when  he  could  sustain  any  prejudice  in  consequence 
of  not  knowing :  but,  when  he  gets  the  money  and  is  entitled  to  keep 
it,  I  do  not  see  on  what  ground  it  should  be  necessary  to  tell  the 
holder  on  what  account  the  money  is  paid.  I  think  therefore  that 
in  this  case  it  was  a  question  of  fact  properly  left  to  the  jury. 

Rule  discharged. 
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1853.        REG.  r.    The   EAST  and  WEST   INDIA  DOCKS,  &r. 
?"—  RAILWAY  COMPANY. 

t 4W  J         (2  El.  &  Bl.  46*-474 ;  S.  C.  22  L.  J.  Q.  B.  380;  17  Jur.  1181 ;  21  L.  T.  O.  S.  180 ) 

Mandamus  to  a  Railway  Company  whose  special  Act  incorporated  the 
general  Acts  of  1845.  The  writ  suggested  that  there  was  a  street  and 
"  turnpike  road  "  (1)  across  which  the  line  of  the  railway  was  made  :  that 
the  Company  constructed  a  bridge,  on  which  the  said  street  "  and  turn- 
pike road  "  was  carried  over  the  line :  and  that  they  made  the  ascent  to  the 
bridge  with  a  greater  gradient  than  one  foot  in  thirty.  And  that  the 
Company  deviated  vertically  more  than  two  feet  from  the  level  of  the  line 
as  shown  on  the  plans  &&,  with  reference  to  the  datum  line  :  and  that  the 
street  was  affected  by  such  deviation,  which  was  made  without  the  consent 
of  those  who  had  the  controul  of  the  street.  The  writ  then  commanded 
the  Company  to  "  make  and  construct  the  ascent  to  the  said  bridge  as  by 
law  you  are  bound  to  do,  and  in  conformity  with  the  regulations  of  the 
Railways  Clauses  Consolidation  Act,  1845,"  and  also  to  make  the  levels  of 
the  railway  as  referred  to  the  datum  line,  and  any  deviation  therefrom  in 
conformity  with  the  regulations  of  the  Railways  Clauses  Consolidation  Act, 
1845. 

Return,  inter  alia :  That  the  street  was  not  a  turnpike  road ;  that 
defendants  had  not  deviated ;  that  the  street  was  not  affected  by  such 
deviation ;  and  that  defendants  had  made  the  ascent  as  by  law  they  were 
bound  to  do.  Each  of  those  allegations  was  traversed  separately.  Special 
verdict :  that  the  street  was  a  road  of  great  traffic,  but  not  maintained  by 
tolls,  or  under  the  jurisdiction  of  any  turnpike  trustees :  that  there  was  a 
vertical  deviation  of  more  than  two  feet,  and  that  in  consequence  it  became 
necessary  to  erect  the  bridge  higher  than  would  otherwise  have  been 
necessary,  and  that  the  street  was  affected  thereby :  and  that  the  gradient 
was  more  than  one  foot  in  thirty  feet  and  less  than  one  in  twenty  : 

Held,  that  the  street  was  not  a  turnpike  road :  that  therefore  the 
gradient  was  right,  and  the  part  of  the  writ  commanding  defendants  to 
make  the  ascent  to  the  bridge  as  by  law  they  ought  could  not  be  supported, 
as  that  part  of  the  command  was  unfounded. 

Held  also:  that,  as  part  of  the  command  in  the  writ  could  not  be 
supported,  the  writ  must  fail  altogether. 

Per  Lord  Campbell,  Ch.  J. : 

The  proviso  in  the  Railways  Clauses  Consolidation  Act,  1845,  s.  16,  that 
in  exercise  of  their  powers  the  Company  shall  do  as  little  damage  as  can 
be,  relates  to  the  mode  of  doing  works  authorized  to  be  done,  but  does  not 
regulate  what  those  works  shall  be  (2). 

M axdam vs.    The  writ  recited  the  provisions  of  the  East  and 

West  India  Docks  and  Birmingham  Junction  Railway  Company 

r  *wi  i      Act,  1846  (3).    Suggestions,  *that,  at  and  before  the  passing  of  the 

(1)  See  35  &  36  Vict.  o.  85,  s.  13.—  stat.  8  &  9  Viot.  c.  16,  stat.  8  &  9 
A.  C.  Vict.  c.  18,  and  stat  8  &  9  Vict  c  20. 

(2)  Cited  on  this  point  Fenivick  v.  Sect  3  incorporates  the  defendants 
East  London  By.  Co,  (1875)  L.  E.  20  by  the  above  title. 

Eq.  544,  549,  44  L.  J.  Ch.  602.— A.  C.  Sect  19.  "  Aud  whereas  plans  and 

(3)  Stat  9  &  10  Vict.  c.  cccxcvi.,  sections  of  the  said  intended  railway 
local  and  personal  public.  Sect.  1  showing  the  lines  and  levels  thereof, 
incorporates  the  general  Acts  of  1845,  and  also  books  of  reference  containing 
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special  Act,  "  there  was  a  certain  common  street  and  public  high- 
way and  turnpike  road  in  the  parish  of  All  Saints,  Poplar,  called 
High  Street,  Poplar."  And  that  the  trustees  appointed  for  carry- 
ing into  execution  stat.  53  Geo.  HI.  c.  lxxxiv.  (l)  have  the  controul 
of  all  the  streets  &c.  within  the  hamlet  of  Poplar  and  Blackwall. 
And  that,  by  stat.  57  Geo.  III.  c.  xxxiv.  (2),  the  hamlet  of  Poplar 
and  Blackwall  was  converted  into  a  parish  by  the  name  of  All 
Saints,  Poplar.  And  that  on  the  plans  and  sections,  deposited 
before  obtaining  defendants'  special  Act,  was  delineated  a  certain 
datum  line;  "and  the  proposed  line  of  railway  was  described, 
delineated  and  shown  on  the  said  plans  and  sections  as  intended  to 
be  situate  89  feet  6  inches  and  no  more  above  the  said  datum  line." 
And  that  the  defendants  made  their  line  to  pass  through  High 
Street,  Poplar,  and  constructed  a  bridge  on  which  the  "said 
common  street  and  public  highway  and  turnpike  road  was  carried 
over  the  said  line  of  railway :  and  that  you  "constructed  and  made 
the  ascent  to  the  said  bridge  with  a  greater  degree  of  ascent  and 
inclination  than  one  foot  in  thirty  feet,  namely  with  an  ascent  and 
inclination  of  one  foot  in  twenty  feet :  contrary  "  &c.  And  that,  in 
passing  High  Street,  Poplar,  the  defendants  deviated  vertically 
from  the  level  of  the  line,  as  shown  on  the  plans  and  sections  with 
reference  to  the  datum  line,  to  an  extent  exceeding  two  feet ;  and 
that  High  Street,  Poplar,  was  affected  by  such  deviation,  which  was 
made  without  the  consent  in  writing  of  the  trustees.  The  writ 
then  commanded  that  the  defendants  "  do  make  and  construct  the 
ascent  to  the  said  bridge  as  by  law  you  are  bound  to  do,  and  in 
conformity  with  the  regulations  of  the  said  Railways  Clauses 
Consolidation  Act,  1845,  and  the  said  several  Acts  of  Parliament. 
And  that  you  also,  in  like  manner,  make,  in  the  said  place  where 
your  said  railway  passes  through  the  said  common   street  and 
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the  names  of  owners,"  &c.  "of  the 
lands  through  which  it  is  intended  to 
pass,  have  been  deposited  with  the 
clerk  of  the  peace  for  the  county  of 
Middlesex:  Be  it  enacted,  that,  sub- 
ject to  the  provisions  of  this  Act  and 
in  the  said  recited  Act "  {Sic)  "  con- 
tained, it  shall  be  lawful  for  the  said 
Company  to  make  and  maintain  the 
said  railway  and  works  in  the  line  and 
upon  the  lands  delineated  upon  the 
said  plans  and  described  in  the  said 
books  of  reference." 
(1)  Local    and    personal,    public : 


"  For  paving,  lighting,  watching  and 
improving  the  hamlet  of  Poplar  and 
Blackwall,  in  the  county  of  Middle- 
sex ;  and  for  the  better  relief  and 
maintenance  of  the  poor  of  the  said 
hamlet" 

(2)  Local  and  personal,  public: 
"For  making  the  hamlet  of  Poplar 
and  Blackwall,  in  the  county  of 
Middlesex,  a  separate  and  distinct 
parish;  and  for  erecting  a  parish 
church  therein,  and  other  purposes 
relating  thereto." 
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Eastand     of  the  said  railways  as  referred  to  the  common  datum  line,  and  as 
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Consolidation  Act,  1845,  and  the  said  several  Acts." 

The  return  contained  seven  allegations,  each  of  which  was 
traversed  in  a  separate  plea :  namely : 

That  High  Street,  Poplar,  is  not  a  turnpike  road.  Plea  1. 
Traverse  thereof.    Issue  thereon. 

That  the  trustees  have  not  the  controul  of  High  Street,  Poplar. 
Plea  2.  Traverse  thereof.    Issue  thereon. 

That  the  proposed  line  was  not  delineated  on  the  plans  "as 
intended  to  be  situate  thirty-nine  feet  six  inches,  and  no  more," 
above  the  datum  line.  Plea  3.  Traverse  thereof.  Issue  thereon. 
[  469  ]  That  defendants  have  not  deviated  more  than  two  feet  when 

crossing  High  Street,  Poplar.  Plea  4.  Traverse  thereof.  Issue 
thereon. 

That  High  Street,  Poplar,  is  not  affected  by  the  deviation.  Plea  5. 
Traverse  thereof.    Issue  thereon. 

That  the  defendants  adhered  to  the  levels.  Plea  6.  Traverse 
thereof.    Issue  thereon. 

That  the  defendants  made  the  ascent  to  the  bridge  as  by  law  they 
were  bound  to  do.    Plea  7.    Traverse  thereof.    Issue  thereon. 

Special  verdict. 

That  High  Street,  Poplar,  is  a  macadamized  road,  having  paved 
footways  and  a  continuous  line  of  houses  on  each  side  thereof, 
communicating  by  other  streets  with  the  Commercial  Road  on  which 
were  turnpike  gates.  That  there  was  great  traffic  on  High  Street, 
Poplar.  "  That  no  turnpike  tolls  are,  or  ever  were,  or  can,  or  ever 
could,  be  taken  for  going  along  the  same  common  street  or  public 
highway  ;  and  that  it  is  not  and  never  was  subject  to  the  jurisdiction 
of  any  turnpike  trustees  ;  and  never  has  been,  and  never  could  and 
cannot  be  by  law,  repaired  by  or  out  of  any  turnpike  tolls."  And 
the  jury  referred  the  first  issue  to  the  Court. 

The  second  issue  was  found  for  the  Crown. 

As  to  the  3rd  issue,  the  jury  said :  "  that  the  said  proposed  line 
of  railway  in  the  said  writ  mentioned  was  described,  delineated  and 
shown  in  the  said  plans  and  sections  as  situated  thirty-nine  feet 
six  inches  above  the  said  datum  line."  And  they  referred  the  third 
issue  to  the  Court. 

The  fourth  issue  was  found  for  the  Crown. 


yoi,.  xcv.]      1858.     Q.  B.    2  EL.  &  BL.  470—471. 


6S1 


As  to  the  fifth  issue,  the  jury  said  that,  in  consequence  of  the 
deviation,  it  became  necessary  to  erect  a  bridge  for  carrying  High 
Street  over  the  line  much  higher  than  would  have  been  necessary 
but  for  that  deviation ;  which  was  an  inconvenience  to  the  street. 
And  they  referred  the  fifth  issue  to  the  Court. 

The  sixth  issue  was  found  for  the  Crown. 

As  to  the  last  issue,  the  jury  said  that  the  ascent  to  the  bridge 
was  more  than  one  foot  in  thirty  feet,  and  less  than  one  in  twenty 
feet,  and  referred  that  issue  to  the  Court. 

Pashley,  for  the  prosecutors : 

The  first  issue  depends  upon  the  construction  to  be  put  upon  the 
Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  s.  50> 
which  enacts  that,  where  a  bridge  is  made  for  carrying  a  road  over 
the  railway,  "  the  ascent  shall  not  be  more  than  one  foot  in  thirty 
feet  if  the  road  be  a  turnpike  road,  one  foot  in  twenty  feet  if  a  public 
carriage  road,  and  one  foot  in  sixteen  feet  if  a  private  carriage  road." 
The  intention  obviously  was  to  regulate  the  ascent  according  to  the 
amount  of  traffic  on  the  roads. 

(Lord  Campbell,  Ch.  J. :  No  amount  of  traffic  can  make  a  road 
a  turnpike  road,  if  it  is  neither  maintained  by  turnpike  tolls,  nor 
under  the  jurisdiction  of  turnpike  trustees.) 

The  finding  on  the  third  lisue  is  in  favour  of  the  Crown ;  the  repre- 
sentation on  the  plans  and  sections  is  what  is  incorporated  in  the 
Act:  Reg.  v.  Caledonian  Railway  Company  (1),  The  North  British 
Railway  Company  v.  Tod  (2).  And  the  finding  on  the  *fifth  issue  is 
also  in  favour  of  the  Crown,  as  the  highway  is  affected  by  this, 
which  is  a  deviation  within  the  meaning  of  stat.  8  &  9  Vict.  c.  20,  s.  11. 
The  finding  on  the  seventh  issue  must  follow  the  event  of  the  first. 

JJ  Hies,  contra : 

The  first  and  last  issues  are  in  favour  of  the  defendants,  as  the 
road  on  this  finding  is  clearly  no  turnpike  road.  And  the  finding 
of  these  issues  for  the  defendants  disposes  of  the  case  in  their  favour. 
The  foundation  of  the  command  to  alter  the  ascents  of  the  bridge  is 
the  suggestion  that  the  road  was  a  turnpike  road.  If  it  had  been 
so,  the  gradient  of  more  than  one  in  thirty  feet  would  have  been 
illegal ;  but,  that  suggestion  being  found  for  the  defendants,  the 
gradient,  not  being  more  than  one  foot  in  twenty,  is  right ;  and 

(1)  83  E.  B.  371  (16  Q.  B.  19).  (2)  69  B.  B.  180  (12  CI.  &  Fin.  722). 
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*  Reg.  v.  Tithe  Commissioners  (l),  Reg.  v.  Caledonian  Railway  Com- 
pany  (2).  And  the  fifth  issue  should  be  determined  in  favour  of  the 
defendants ;  for  the  road  is  not  affected  by  the  alteration  of  the 
level  of  the  line  of  railway.  There  is  no  provision  in  any  of  the 
Acts  establishing  a  minimum  height  of  the  crown  of  the  arch  of  a 
bridge  above  the  line  of  the  railway  below.  If  the  line  were  now 
lowered  two  feet,  the  bridge  might  still  lawfully  remain  as  it  is. 
The  finding  of  the  jury  is  that  it  was  "  necessary  "  to  make  the 
bridge  higher  than  would  have  been  <( necessary"  had  the  level 
[  472  ]  been  lower.  That  is  true  :  owing  to  *a  mistake,  the  Company  have 
exercised  their  powers  to  a  greater  degree  than  they  need  have  done : 
but,  though  they  have  done  so,  they  have  not  exceeded  their. powers 

Pashley,  in  reply : 

The  fifth  issue  is  found  for  the  prosecutors ;  for  by  the  Railways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  s.  16,  the  Com- 
pany are  to  do  "  as  little  damage  as  can  be ; "  and  it  is  admitted 
they  might  have  made  a  bridge  doing  less  damage  to  the  road. 

(Lord  Campbell,  Ch.  J. :  Can  you  support  this  writ,  if  the  first 
issue  which  goes  to  the  root  of  the  first  branch  of  the  mandatory 
part  is  against  you  ?) 

The  Court  will  not  order  a  peremptory  mandamus,  where  there  is  an 
indivisible  part  of  the  thing  commanded  not  obligatory.  But,  where 
there  are  two  distinct  and  separate  matters  commanded,  as  is  the 
case  here,  the  writ  may  go  for  the  one  though  not  for  the  other. 

Lord  Campbell,  Ch.  J. : 

I  wish  we  could  interfere  to  remedy  a  wrong ;  for  it  seems  to  me 
that  the  altering  the  level  of  the  line  of  railway,  the  natural  and 
almost  necessary  consequence  of  which  has  been  to  alter  the  level 
of  the  street,  is  a  wrong :  but  we  cannot,  consistently  with  the  rules 
of  law,  grant  the  redress  prayed  for  by  this  writ.  The  writ  proceeds 
on  the  suggestion  that  the  street  was  a  turnpike  road,  so  that  the 
gradient  of  the  ascent  was  wrong,  and  also  oft  the  suggestion  that 
the  level  of  the  railway  was  wrong.    And,  if  such  had  been  the 

(1)  80  R.  B.  271  (14  a  B.  459).  (2)  83  B.  B.  371  (16  a  B.  19). 
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facts,  the  whole  writ  would  have  been  good.  But,  on  the  facts  as 
found  by  the  jury,  it  is  clear  that  the  street  is  not  a  turnpike  road ; 
for  that  is  a  question  depending,  not  on  whether  it  is  an  important 
road  or  *not,  but  on  whether  it  is  a  road  maintained  by  tolls  payable 
by  passengers ;  and  this  is  not  such  a  road.  That  being  so,  the  com- 
plaint as  to  the  gradient  cannot  be  supported ;  for  it  is  found  that 
the  gradient  is  not  more  than  one  foot  in  twenty ;  and,  the  street 
being  only  a  public  road,  the  gradient  need  not  have  been  less. 
Therefore  the  first  part  of  the  mandatory  part  of  the  writ,  which 
calls  on  the  defendants  to  make  the  ascent  to  the  bridge  as  by  law 
they  ought,  has  nothing  to  support  it.  And  it  is  quite  clear  law 
that,  if  a  writ  of  mandamus  commands  several  things,  it  lies  on  the 
prosecutor  to  establish  that  he  is  entitled  to  a  peremptory  mandamus 
as  to  them  all ;  and  that,  if  he  fails  in  establishing  this  as  to  any 
substantial  part,  there  cato  be  no  peremptory  mandamus  at  all.  The 
peremptory  mandamus,  when  awarded,  must  be  in  the  same  terms 
as  the  mandamus  nisi,  only  altering  the  formal  part  which  calls  for 
a  return.  ,  In  the  present  case,  if  we  could  grant  a  peremptory 
mandamus  to  lower  the  level  of  the  line,  it  would  be  unavailing,  as 
it  would  not  cause  an  alteration  in  the  bridge.  But  we  cannot 
grant  the  peremptory  mandamus  commanding  one  part,  unless  we 
ban  grant  it  for  the  other.  The  authorities  on  that  point  are  quite 
conclusive.  So  to  my  mind  is  the  reasoning,  but  I  do  not  repeat 
the  reasons  which  were  given  in  Iieg.  v.  Tithe  Commissioners  (l). 

Coleridge,  J.: 

.  I  >agree  that  the  authorities  and  the  reason  are  both  conclusive. 
.The  first  and  second  writ  differ  only  in  this,  that  the  one  is  peremp- 
tory, the  other  conditional  to  show  cause.  Such  is  the  general  rule. 
*Here  there  is  the  additional  reason,  that  a  mandamus  to  alter  the 
level  of  the  railway  would  not  remedy  the  grievance  complained  of, 
viz. :  the  altered  level  of  the  street.  So  soon  as  it  appears  that  the 
road  is  not  a  turnpike  road,  the  first  part,  to  construct  the  ascent, 
and  with  it  the  whole  writ,  fails. 

Erle,  J. : 

I  also  think  that  the  prosecutors  have  failed  in  establishing  their 
right  to  the  mandamus  or  to  the  ascent :  and,  I  think,  if  a  writ  is 
for  two  matters,. and  fails  as  to  one,  it  fails  as  to  both.  The  rule  is 
well  established ;  and  there  is  no  hardship  in  its  application  to  the 
present  case. 

11)60  1^.  E.  271  (14  Q.  13.459). 
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Lord  Campbell,  Ch.  J.  added: 

I  ought  to  have  said  that  I  do  not  think  the  prosecutors  can  avail 
themselves  of  the  proviso  in  stat.  8  &  9  Vict.  c.  20,  s.  16,  that  in 
exercise  of  their  powers  "  the  Company  shall  do  as  little  damage  as 
can  be,  and  shall  make  full  satisfaction."  I  think  that  section  does 
not  apply  to  what  is  to  be  done  in  execution  of  their  powers,  but  to 
the  manner  of  doing  it.  The  work  is  to  be  executed  with  as  little 
damage  as  possible;  and  compensation  is  to  be  made  for  that 
damage :  but  the  proviso  does  not  affect  the  work  to  be  done. 

Judgment  for  the  defendants. 


1863. 
June  I, 

[475] 


BEG.   v.   The   EAST  ANGLIAN  RAILWAY 
COMPANY  (1). 

(2  El.  &  BL  475—476 ;  S.  0.  18  Jur.  69.) 

The  Court  will  not  grant  costs  (1)  on  making  a  rule  for  a  mandamus  abso- 
lute, upon  a  mere  affidavit  of  service :  but  on  affidavits  showing  ground  for 
believing  that  the  litigation  is  at  an  end,  and  that  the  defendants  have  had 
notice  that  the  application  will  be  made  for  costs,  at  the  time  the  rule  is 
made  absolute,  the  Court  will  make  it  absolute  with  costs. 

Sin  Fitzroy  Kelly,  on  this  day,  moved  (2)  to  make  a  rule  for 
a  mandamus  absolute  upon  an  affidavit  of  service,  and  that  it  should 
be  absolute  with  costs. 

(Lord  Campbell,  Ch.  J. :  A  separate  application  should  be  made 
for  the  costs.     Such  is  the  general  practice.) 

It  would  only  have  the  effect  of  increasing  the  costs.  In  Reg.  v.  Com- 
missioners of  the  Navigation  of  the  Rivers  Thames  and  Isis  (3)  the 
rule  was  made  absolute  with  costs. 

(Lord  Campbell,  Ch.  J.:  In  that  case  it  appeared  to  the  Court 
that  the  litigation  was  at  an  end ;  but  I  do  not  think  we  can  con- 
sider the  mere  not  showing  cause  against  the  rule  an  admission 
that  the  litigation  is  over.  The  defendants  may  intend  to  make  a 
return  to  the  mandamus.  If  you  renew  the  application  on  affidavits 
showing  that  the  litigation  is  substantially  at  an  end,  we  will 
make  the  rule  absolute  with  costs ;  if  not,  it  will  be  absolute 
without  costs.) 


(1)  See  C.  O.  R  1886,  r.  300,  R.  S.  C. 
1883,  Ord.  LXV.  r.  1.— A.  C. 

(2)  Before  Lord  Campbell,  Ch.  J., 
Coleridge  and  Erie,  JJ. 


(3)  47  R.  R.  782  (note  (b)  to  Itey.  v. 
The  Heleet  Vestry  of  St.  Maranre?s, 
Leicester,  8  Ad.  &  El.  901). 
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On  a  subsequent  day  (4th  June)  Sir  F.  Kelly  renewed  his 
application  on  additional  affidavits,  by  the  prosecutors'  town  agent 
and  country  attorney,  to  the  effect  that  the  rule  had  been  enlarged 
at  the  request  of  the  Company's  agents  and  attorney,  and  that  they 
had  been  informed  by  them  that  they  might  make  the  rule  absolute, 
as  the  Company  considered  that  they  had,  since  it  was  granted, 
♦fully  complied  with  it ;  and  that  notice  had  been  given  to  the  defen- 
dants' agent,  since  the  last  application,  that  costs  would  be  asked  for. 
On  these  affidavits, 


Per  Curiam  (l) : 


Rule  absolute  with  costs. 


Reg. 
v. 

East 
Anglian 
Railway 
Company; 


[  S76  ] 


GERHARD   v.  BATES  (2). 

(2  Ei.  &  Bl.  476—491 ;  S.  C.  22  L.  J.  Q.  B.  364.) 

1st  count  stated  that,  before  defendant's  promise  after  mentioned, 
defendant  and  others  had  formed  a  Company  on  a  principle  known  as  a 
Societe  Anonyme,  with  96,000  shares  of  11. 9  of  which  12,000  were  to  be 
appropriated  to  the  public  at  12*.  6d.  per  share,  free  from  further  calls : 
that  defendant  was  a  promoter  and  managing  director,  and  in  such  character 
in  offering  the  12,000  shares  to  the  public,  guaranteed  and  promised  to  the 
bearers  of  those  shares  a  minimum  annual  dividend  of  33  percent.,  payable 
at  specified  times,  and  that  the  guarantee  and  promise  should  remain  iu 
force  till  the  1 2*.  6d.  should  be  thus  repaid  to  the  bearers.  That  plaintiff, 
confiding  iu  the  promise,  became  purchaser  and  bearer  of  2,500  of  the 
12,000  shares  at  12*.  6rf.,  and  took  the  same  on  the  faith  of  the  guarantee 
and  promise,  and  not  otherwise,  and  had  fulfilled  the  engagement  on  his 
part ;  and  the  time  for  payment  of  the  12*.  6d.  by  the  dividends  had  elapsed, 
of  which  defendant  had  notice  :  yet  defendant  had  not  paid  any  dividend, 
nor  any  part  of  the  12*.  6<l. :  aud  the  12*.  6</.  on  each  share  was  still  unpaid 
to  plaintiff.    On  demurrer : 

Held,  that  neither  privity  of  contract  nor  consideration  appeared :  and 
that  the  action  did  not  lie. 

2nd  count  stated  that,  before  the  representation  by  defendant  after 
mentioned,  defendant  and  others  had  formed  the  Company,  as  above ;  that 
the  12,000  shares  were  actually  offered  to  the  public ;  that  defendant,  being 
such  promoter  and  managing  director,  intending  to  defraud,  deceive  and 
injure  the  public,  and  to  cause  it  to  be  publickly  advertised  that  the  Com- 
pany was  likely  to  be  a  safe  and  profitable  undertaking,  and  to  deceive  the 
public  who  might  become  purchasers  of  the  12,000  shares,  and  induce  them 
to  become  purchasers,  falsely,  fraudulently  and  deceitfully  caused  it  to  be 
publickly  advertised,  by  a  prospectus  issued  by  defendant  as  such  director, 
that  the  promoters  did  not  hesitate  to  guarantee  to  the  bearers  of  the 


(1)  Lord  Campbell,  Ch.  J.,  Erle 
and  Crompton ,  JJ. 

'(2)  Appr.  and  dist.  Peek  v.  Ourney 
(1873)  L.  R.  6  H.  L.  377,  398,  43  L.  J. 
Ch.  19;  foil.  Richardson  v.  Silvester 
(1873)  L.  R.  9  Q.  B.  34,  36,  43  L.  J. 
Q.  B.  1;   cited,  Ii.  v.   Most  (1881)  7 


a  B.  D.  244,  252,  50  L.  J.  M.  C.  113  ; 
expl.  (as  to  1st  count),  Car  Ml  v.  Car- 
bolic Smoke  Ball  Co.  [1893]  1  Q.  B.  256, 
265,  271,  62  L.  J.  Ch.  257,  C.  A.  See 
also  Andrews  v.  Mock/ord  [1896]  1 
Q.  B.  372,  65  L.  J.  Q.  B.  302,  C.  A. 
—A.  C. 
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Gerhard  12,000  shares  a  minimum  annual  dividend  of  33  percent.,  and  that  the 

r.  guarantee  should  remain  in  force  till  the  V2s.  6d.  should  be  thus  repaid  to 

BATB8.  tne  shareholders ;  the  dividends  to  be  payable  at  specified  times  :  that 

defendant,  by  means  of  the  said  false,  fraudulent  and  deceitful  pretences 
and  representations,  wrongfully  and  fraudulently  induced  plaintiff  to 
become,  and  plaintiff  by  reason  thereof  actually  became,  purchaser  and 
bearer  of  2,500  of  the  12,000  shares  at  12*.  6V. ;  and,  by  means  of  being  so 
deceived,  was  induced  to  and  did  pay  12«.  6d.  per  share:  Whereas  the  state- 
ment was  false  and  fraudulent,  to  the  knowledge  of  defendant,  and  defen- 
dant had  no  ground  for  offering  such  guarantee  to  the  public,  as  he  well 
knew :  by  means  of  which  plaintiff  lost  the  money  paid  for  the  shares.  On 
demurrer : 

Held,  that  the  damage  to  plaintiff  was  sufficiently  shown  to  be  the  direct 
result  of  defendant's  fraud  to  entitle  plaintiff  to  recover  against  defendant 
as  for  a  tort. 

The  first  count  charged  that,  whereas,  before  and  at  the  time  of 
['♦±77]       the  making  of  the  promise  of  defendant  *next  after  mentioned, 
defendant,  and  certain  other  persons  whose  names  are  to  plaintiff 
*■  unknown,  had  agreed  together  to  form,  and  had  accordingly  then 

formed,  a  certain  Company,  upon  a  certain  principle  known  as  a 
Society  Anonyme,  called  the  Iberian  Silver  Lead  Ore  Company, 
for  the  purpose  of  smelting  and  refining  the  ores  of  certain  mines 
in  the  kingdom  of  Spain ;  the  capital  of  which  said  Company  was 
divided  into  ninety-six  thousand  shares  of  If.  each ;  out  of  which 
twelve  thousand  were  to  be  appropriated  to  the  public  at  12*.  6rf. 
per  share,  free  from  all  further  calls :  And  whereas  defendant  then 
was,  and  still  is,  one  of  the  original  promoters  and  a  managing 
director  of  the  said  Company,  and,  in  offering  the  said  twelve 
thousand  shares  to  the  public,  had,  in  such  character  of  director  as 
aforesaid,  guaranteed  and  promised  to  the  bearers  of  the  said 
twelve  thousand  shares  at  12s.  6rf.  per  share  a  minimum  annual 
dividend  of  88  per  cent.,  payable  in  half  yearly  dividends  of  16J  per 
cent,  upon  each  of  such  shares ;  and  that  the  said  guarantee  and 
promise  should  remain  iu  force  until  the  said  12s.  6rf.  per  share 
should  be  thus  repaid  to  such  bearers  of  the  said  twelve  thousand 
shares  as  aforesaid  ;  the  first  half  yearly  dividend  to  be  payable  on 
24th  December  then  next :  Averment  that  plaintiff,  confiding  in  the 
said  promise  of  defendant,  after  the  making  of  the  same,  and  before 
the  commencement  of  this  suit,  to  wit  1st  June,  1847,  became  and 
was  the  purchaser  and  bearer  of  two  thousand  five  hundred  of  the 
said  twelve  thousand  shares,  at  12s.  6d.  each,  and  took  the  same 
upon  the  faith  of  the  said  guarantee  and  promise  of  defendant,  and 
not  otherwise,  and  hath  fulfilled  the  said  agreement  in  all  things  on 
[  *478  ]      his  part :  that  periods  for  repayment  of  the  said  sum  *of  12*.  6rf. 
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on  each  of  the  said  shares  in  the  said  half  yearly  dividends,  and  gbrhabd 
at  and  after  the  rates  and  in  the  manner  and  at  the  times  afore-  bates. 
said,  and  for  the  fulfilment  of  the  said  contract  by  defendant,  have 
respectively  elapsed  before  the  commencement  of  this  suit :  of  all 
which  defendant  had  notice :  Yet  defendant  hath  not  paid  to  plain- 
tiff the  said  half  yearly  dividends  of  16J  per  cent,  on  each  of  the 
said  shares,  or  any  part  thereof,  nor  hath  he  repaid  to  plaintiff  the 
said  sum  of  12s.  6d.  on  each  of  the  said  shares,  or  any  of  them,  or 
any  part  of  the  said  sum  of  12s.  6d.  on  each  of  the  said  shares,  or 
any  of  them :  and  the  said  sum  of  12s.  6d.  on  each  of  the  said 
twelve  thousand  shares  remains  and  still  is  wholly  due  and  unpaid 
to  plaintiff. 

Second  count.  That,  whereas,  before  and  at  the  time  of  the 
making  the  false  representation  by  defendant  after  next  mentioned, 
defendant  and  divers  other  persons  whose  names  are  to  plaintiff 
unknown  had  agreed  together  to  form,  and  had  accordingly  then 
formed,  the  said  Company  in  the  first  count  mentioned,  and  for  the 
purpose  therein  mentioned :  the  capital  of  which  said  Company 
was  divided  into  the  same  ninety-six  thousand  shares  as  therein 
mentioned ;  out  of  which  twelve  thousand  were  to  be  appropriated 
to  the  public  at  12s.  6d.  per  share  as  therein  mentioned:  and 
which  said  twelve  thousand  shares  were  then  actually  offered  to 
the  public:  and  whereas  defendant  then  was  such  promoter  and 
managing  director  as  in  the  first  count  mentioned;  and,  being 
such  promoter  and  managing  director,  defendant  heretofore,  to  wit 
1st  August,  1847,  intending  to  defraud,  deceive  and  injure  the 
public,  and  to  cause  it  to  be  publickly  represented  and  advertised 
that  the  said  Company  was  likely  to  be  a  safe  and  profitable 
undertaking,  *and  also  to  deceive  the  public  who  might  become  [  *479  ] 
purchasers  of  the  said  twelve  thousand  shares,  and  to  induce  them 
to  become  such  purchasers,  falsely,  fraudulently  and  deceitfully 
caused  and  procured  it  to  be  publickly  advertised  and  made  known, 
in  and  by  a  certain  prospectus  issued  by  the  defendant  as  such 
director  as  aforesaid,  (amongst  other  things)  that  the  said  pro- 
moters of  the  said  Company,  in  proposing  to  issue  to  the  public  the 
said  twelve  thousand  shares  at  12s.  6d.  per  share,  free  from  all 
further  calls,  and  participating  conjointly  with  all  the  said  other 
shares  on  the  net  annual  profits  of  the  said  Company,  did  not 
hesitate  to  guarantee  to  the  bearers  of  the  said  twelve  thousand 
shares  a  minimum  annual  dividend  of  88  per  cent.,  payable  in  half 
yearly  dividends  of  16£  per  cent,  each :  and  that  the  said  guarantee 
r.r. — vol.  xcv.  42 
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Gbbhabd  should  remain  in  force  until  the  said  12*.  6d.  should  be  thus  repaid 
Batks.  to  *he  shareholders,  the  first  half  yearly  dividend  to  be  payable  on 
24th  December  then  next :  Averment  that  the  defendant,  by  means 
of  the  said  false,  fraudulent  and  deceitful  pretences  and  representa- 
tions, after  the  making  the  same  as  aforesaid,  and  before  the 
commencement  of  this  suit,  wrongfully  and  fraudulently  induced 
the  plaintiff  to  become  the  purchaser  and  bearer,  and  plaintiff  did 
then  and  by  reason  thereof  actually  become  the  purchaser  and 
bearer,  of  two  thousand  five  hundred  of  the  said  twelve  thousand 
shares,  at  12*.  6rf.  per  share;  and,  by  means  and  in  consequence 
of  being  so  deceived  as  aforesaid,  and  by  means  of  the  several 
premises,  plaintiff  was  then  induced  to  pay,  and  did  pay,  for  such 
two  thousand  five  hundred  shares,  a  large  sum  &c.,  to  wit  12*.  (W. 
for  each  of  the  said  shares :  Whereas,  in  truth  and  in  fact,  at  the 
time  of  the  making  the  said  statement,  the  same  was  false  and 
[  *480  ]  ^fraudulent,  to  the  knowledge  of  the  defendant ;  and  the  defendant 
had  no  ground  whatever  for  offering  such  guarantee  to  the  public 
as  aforesaid,  as  he,  defendant,  then  well  knew.  By  means  whereof 
plaintiff  has  not  only  lost  the  use  of  the  said  moneys  by  him  paid 
for  the  said  two  thousand  five  hundred  shares  as  aforesaid,  but  is 
likely  to  lose  the  said  moneys  altogether,  and  the  future  use 
thereof. 

Demurrer  to  both  counts.    Joinder. 

The  case  was  argued  on  an  earlier  day  in  this  Term  (l). 

Needham,  for  the  defendant : 

The  first  count  professes  to  set  up  a  contract,  but  fails  to  do  so, 
no  privity  being  shown  between  the  plaintiff  and  the  defendant. 
The  guarantee  and  promise  of  the  defendant  is  not  given  to  the 
plaintiff,  but  to  the  bearers  of  the  shares  generally;  and  it  is 
alleged  to  have  been  given  at  the  time  of  offering  the  shares  to  the 
public ;  and,  after  that  time,  the  plaintiff  first  became  the  bearer. 

(Loud  Campbell,  Ch.  J. :  The  promise  seems  to  be  made  to  all 
who  should  become  shareholders.) 

No  action  can  be  maintained  on  such  a  promise.  An  analogy  may 
perhaps  be  suggested  from  the  cases  in  which,  a  reward  having 
been  offered  to  any  person  who  should  perform  a  particular  service, 
it  has  been  taken  for  granted  that  the  party  afterwards  performing 

(1)  May  27th.  Before  Lord  Campbell,  Ch.  J.,  Coleridge,  Erie  and 
Orompton,  JJ. 
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it  may  recover  as  upon  a  contract:  Williams  v.  Carirardine  (\),  Gbbhabd 
Smith  v.  Moore  (2),  Thatcher  v.  England  (3),  Lancaster  v.  Walsh  (4).  bates. 
Where  the  declaration  states  in  terms  a  contract  between  the 
plaintiff  and  the  *defendant,  the  only  question  is  whether  the  [  *48i  1 
offering  of  the  reward  and  the  performance  of  the  service  constitute 
evidence  of  such  a  contract:  the  declaration  itself  would  be  free 
from  the  objection  now  insisted  upon.  Such  cases  are  therefore 
not  applicable  here.  In  Levy  v.  Langridge  (5)  the  defendant  sold  a 
gun  to  the  plaintiff's  father,  for  the  use  of  the  purchaser  and  his 
sons,  and,  on  the  sale,  warranted  it,  knowing  it  to  be  unsafe ;  and 
the  plaintiff,  knowing  of  the  warranty,  and  in  consequence  thereof, 
used  the  gun,  which  burst  and  so  injured  him :  and  it  was  held 
that  he  might  recover  in  tort.  That  case  was  discussed  in  Winter- 
bottom  v.  Wright  (6)  and  Howard  v.  Shepherd  (7) ;  and  it  seems  to 
have  been  explained  on  the  ground  that  the  defendant,  knowing 
that  the  sons  were  to  use  the  gun,  in  effect  warranted  it  to  them.  . 
That  explanation  is  inapplicable  here.  Howard  v.  Shepherd  (7)  is 
an  authority  for  the  present  defendant :  it  was  there  held  that  the 
indorsee  of  a  bill  of  lading  could  not  recover  against  the  ship-owner 
for  non-delivery  of  the  goods,  the  supposed  tort  being,  in  fact, 
founded  on  contract,  and  the  contract  not  being  transferable.  The 
bearer  of  one  of  the  shares,  in  the  present  case,  stands  much  in  the 
position  of  such  an  indorsee. 

The  second  count  attempts  to  show  a  tort  by  facts  substantially 
the  same  as  those  alleged  in  the  first  count.  But,  in  the  first 
place,  it  may  be  argued  that,  strictly  speaking,  it  is  not  formally 
averred  that  any  representation  made  by  the  defendant  was  false. 
His  representation  is  said  to  be  that  he  "did  not  hesitate  to 
guarantee ;  "  and  it  is  not  alleged  that  he  did  hesitate,  or  did  not 
guarantee. 

(Coleridge,  J. :  Surely  a  man,  when  he  says  "  I  do  not  hesitate       [  482  ] 
to  guarantee,"  means  to  say  "  I  represent.") 

But  it  is  not  alleged  that  he  did  not  represent.  But,  supposing 
this  to  be  a  mere  question  of  expression,  the  second  count  in 
substance  raises  the  same  question  as  the  first;  it  is  a  mere 
attempt  to  obtain  in  one  form  what  cannot  be  obtained  in  another. 

(1)  38  R.  R.  328  (4  B.  &  Ad.  621).  Ex.  Ch.,  affirming  the  judgment  of 

(2)  68  R.  R.  746  (1  C.  B.  438).  the  Court  of  Exchequer  in  Langridge 

(3)  71  R.  R.  340  (3  C.  B.  254).  v.  Levy,  46  R.  R.  689  (2  M.  &  W.  519). 

(4)  51  R.  R.  441  (4  M.  &  W.  16).  (6)  62  R.  R.  534  (10  M.  &  W.  109). 

(5)  46  E.  B.  695  (4  M.  &  W.  337),  in  (7)  9  C.  B.  297. 
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Gbrhabd         (Lord  Campbell,  Ch.  J. :  Very  often  facts,  which  do  not  con- 
Bates.       stitute  an  actionable  breach  of  contract,  will  support  an  action 
for  tort. 

Crompton,  J.  referred  to  Taylor  v.  Ash  ton  (1).) 

In  every  case  where  an  action  for  a  false  representation  has 
succeeded,  the  representation  has  been  of  some  existing  fact,  not  of 
a  future  fact. 

(Erlb,  J. :  A  representation  that  a  mine  will  yield  so  much  is  a 
representation  of  its  present  state.) 

This  is  no  more  than  a  statement  of  opinion. 

(Lord  Campbell,  Ch.  J. :  The  declaration  avers  that  the  defen- 
dant knew  that  there  was  no  ground  for  offering  the  guarantee.  I 
see  no  difficulty  except  as  to  the  want  of  privity :  if  the  representa- 
tion had  been  made  to  the  plaintiff  individually,  there  would  clearly 
have  been  a  tort. 

Coleridge,  J. :  Is  it  not  a  continuing  representation  ?  If  so,  is 
it  not  a  representation  made  to  any  one  who  receives  it  ?) 

It  is  made  once  for  all,  before  the  plaintiff  knows  of  it. 

(Coleridge,  J. :  Suppose  it  were  addressed  to  a  thousand  persons 
at  once,  of  whom  the  plaintiff  was  one.) 

That  might  be  evidence  in  support  of  an  averment  of  a  representa- 
tion made  to  the  individual.  In  Shrewsbury  v.  Blount  (2)  it  was 
alleged  that  the  defendants,  who  made  the  representation,  intended 
by  fraud  to  induce  the  plaintiff  and  others  to  believe  the  falsehood. 
[  *483  ]  The  doctrine  *laid  down  in  Taylor  v.  Ashton  (l)  was  merely  that  an 
untrue  representation  made  to  an  individual  is  actionable,  if  there 
be  a  fraudulent  intention  to  induce  him  to  do  an  act  to  his 
prejudice,  which  he  does,  though  the  party  representing  did  not 
actually  know  that  the  representation  was  untrue.  In  such  a  case 
there  is  privity. 

(Lord  Campbell,  Ch.  J. :  How  do  you  define  privity?) 

It  is  that  which  results  from  an  express  contract  between  two 

parties,  or  from  the  relation  in  which  they  stand,  one  to  the  other. 

(1)  63  B.  B.  635  (11  M.  A  W.  401).      (2)  58  B.  B.  446  (2  Man.  &  G.  475). 
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(Crompton,  J. :  Cannot  a  tort  be  committed  against  a  stranger?)       Gebhard 

V. 

Bates. 
In  Howard  v.  Shepherd (l)  Mauls,  J.  said  :  "A  public  wrong,  from 
which  a  private  and  particular  injury  results  to  an  individual,  gives 
that  individual  a  right  of  action.  But,  where  there  is  a  private 
wrong,  it  is  hard  to  say  that  one  who  sustains  a  private  injury 
(but  with  whom  no  contract  is  made),  can  maintain  an  action." 
There  was  in  the  present  case  no  public  wrong  in  the  sense  in  which 
the  words  are  there  used. 

C.  Milward,  contra  : 

Both  counts  are  maintainable.  It  appears  that  the  Company 
was  to  be  carried  on  upon  the  known  principle  of  a  Societe 
Anonyme. 

(Coleridge,  J. :  How  can  we  know  more  of  that  than  we  do  of 
the  legal  qualities  of  a  Scotch  marriage  ?) 

At  any  rate,  enough  is  alleged  here  to  show  a  guarantee  which 
attaches  on  every  particular  person  becoming  a  holder,  and  thereby 
creates  a  contract.  That  principle  is  established  by  the  cases  in 
which  actions  of  contract  have  been  held  maintainable  upon  general 
promises  of  reward  to  be  paid  on  the  performance  of  a  specified 
service:  *  Williams  v.  Carwardine(2),  Smith  v.  Moore  (3).  The  [  *«4  ] 
contract  may  also  be  compared  to  that  which  arises  on  a  sale  by 
auction,  upon  the  published  conditions  of  sale. 

(Coleridge,  J. :  How  do  you  introduce  the  consideration  ?) 

The  defendant,  by  the  general  announcement,  puts  himself  in  the 
position  of  a  party  agreeing  on  these  terms  with  any  individual 
who  in  pursuance  of  the  announcement  accedes  to  it.  This  is 
sufficient  privity  to  support  an  action  of  either  contract  or  tort. 
An  acceptance  of  a  bill  stated  to  be  by  procuration  is  a  general 
representation  of  authority  given  by  the  drawee  to  the  party 
accepting ;  and  any  indorsee  may  recover  against  such  party  if  the 
representation  be  false :  Polhitt  v.  Walter  (4).  In  Levy  v.  Lang- 
ridfte  (5),  in  the  Exchequer  Chamber,  Lord  Denman,  Ch.  J.  adopted 
the  language  used  by  Parke,  B.  in  the  Court  below  (6)  :  "  As  there 

(1)  9  C.  B.  312.  (5)  46  B.  B.  695  (4  M.  &  W.  338). 

(2)  38  B.  B.  328  (4  B.  <&  Ad.  621).  (6)  Langridge  v.  Levy,  46  B.  B.  689 

(3)  e8  B.  B.  746  (1  0.  B.  438).  (2  M.  &  W.  532). 

(4)  37  B.  B.  344  (3  B.  &  Ad.  114). 
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Gerhard     is  fraud,  and  damage,  the  result  of  that  fraud  not  from  an  act 
Bates.       remote  and  consequential,  but  one  contemplated  by  the  defendant 
at  the  time  as  one  of  its  results,  the  party  guilty  of  the  fraud  is 
responsible  to  the  party  injured." 

(Coleridge,  J. :  It  was  there  contemplated  that  the  plaintiff  would 
use  the  gun.) 

The  case  of  a  heap  of  stones  placed  in  a  public  highway  is  analogous 
to  this.  If  privity  is  a  requisite  to  the  right  to  sue,  it  must  be 
so  only  in  a  sense  according  to  which  any  one  wronged  is  privy  to 
the  wrong-doer.  The  representation  was  public,  and  intended  to 
be  believed  by  the  public :  it  is  thus  a  "  public  wrong,"  within  the 
criterion  introduced  in  the  argument  on  the  other  side  from  Howard 
[  •485  ]  v.  Shepherd  (l).  It  is  argued  that,  if  the  first  count  fail,  *the  second 
count,  being  substantially  for  the  same  cause,  must  fail  too :  but 
the  record  shows  different  transactions.  There  may  be  an  action 
in  tort  for  an  act  which  is  a  wrong  only  because  it  is  a  breach  of 
contract :  in  such  a  case  perhaps  the  person  injured  cannot  sue 
unless  he  is  a  party  to  the  contract :  such  appears  to  be  the  judg- 
ment of  Cresswell,  J.  in  Howard  v.  Shepherd  (2) ;  but  that  is  not 
applicable  where  the  duty  is  independent  of  any  contract.  In  the 
second  count,  the  fraud  and  its  tendency  are  brought  to  the  know- 
ledge of  the  defendant ;  and  he  is  shown  to  have  contemplated  the 
result,  and  to  have  induced  the  plaintiff  to  purchase :  the  case 
therefore  is  within  the  principle  of  Levy  v.  Langridge  (3). 

(Coleridge,  J. :  Suppose  a  person,  coming  from  abroad,  publishes 
a  false  account  of  a  mining  district :  could  any  party  going  out  in 
consequence,  and  suffering  loss,  bo  entitled  to  sue  ?) 

Not  unless  it  were  shown  that  the  misrepresentation  was  fraudulently 
intended  to  produce  the  injurious  result,  and  produced  it  in  fact. 
Here  all  those  circumstances  concur. 

Needham,  in  reply: 
The  count  on  contract  cannot  be  supported  consistently  with  any 
reasonable  view.  Is  it  to  be  a  floating  contract  with  each  succes- 
sive bearer?  Can  each  recover  though  a  previous  bearer  has 
recovered  ?  If  so,  bow  much  ?  From  whom  does  the  consideration 
move  at  the  time  of  the  contract  ?    The  case  of  the  indorsement 

(1)9  0.  B.  312.  (3)  46  K.  E.  095  (4  M.  &  W.  338). 

(2)  9  C.  B.  321. 
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of   a  bill  depends  upon  the  law  merchant:  the  contract  is  not     Gkbhabd 
transferable  where  the  instrument  indorsed  is  not  within  the  law       batVw. 
merchant ;  and,  accordingly,  the  action  does  not  then  lie :  *Howard      [  *48t  ] 
v.  Shepherd  (1).    As  to  the  second  count,  a  lecturer  might  as  well 
be  held  liable  to  every  one  who  heard  him,  if  he  stated  an  untruth. 

(Load  Campbell,  Gh.  J. :  Fraudulently,  and  with  the  intent  to 
produce  the  evil.) 

The  action  would  not  lie  unless  he  meant  to  produce  the  evil  to 
the  particular  individual,  as  in  Levy  v.  Langiidge  (2).  A  man 
building  an  unsafe  carriage  is  not  liable  for  the  harm  which  occurs 
to  every  one  who  may  be  injured  by  riding  in  it ;  Winterbottom  v. 
Wiight  (3),  where  Lord  Abinger  complains  that  the  decision  in  Levy 
v.  Langridge  (2)  had  been  misapplied. 

Cur.  adv.  vtdt. 

Lord    Campbell,    Ch.   J.    now    delivered   the    judgment  of   the 
Court : 

We  are  of  opinion  that  on  the  first  count  in  the  declaration  the 
defendant  is  entitled  to  our  judgment.  This  count  proceeds  entirely 
for  a  breach  of  contract :  and,  unless  it  discloses  a  valid  contract 
between  the  plaintiff  and  the  defendant,  it  cannot  be  supported. 

The  breach  alleged  is,  that  the  defendant  has  not  paid  the 
plaintiff  the  half  yearly  dividends  on  the  shares  of  which  the 
plaintiff  became  the  purchaser  and  the  bearer,  nor  repaid  the 
plaintiff  the  sum  of  12*.  6d.  on  each  of  the  said  shares.  We  must 
therefore  see  whether  the  count  shows  a  promise  by  the  defendant 
to  the  plaintiff  so  to  do,  and  a  good  consideration  for  the  promise. 
There  is  no  express  allegation  of  any  such  promise;  nor  do  we 
think  there  is  an  allegation  of  any  facts  from  which  such  a  promise 
is  to  be  implied.  The  count  alleges  that  the  defendant,  being  "  one 
of  the  ^original  promoters  and  a  managing  director  of  the  said  [  *487  } 
Company,"  "  in  offering  the  twelve  thousand  shares  to  the  public," 
had  "  guaranteed  and  promised  to  the  bearers  of  the  said  twelve 
thousand  shares  at  12*.  6d.  per  share  a  minimum  annual  dividend 
of  88  per  cent.,  payable  in  half  yearly  dividends  "  u  upon  each  of 
such  shares;  and  that  the  said  guarantee  and  promise  should 
remain  in  force  until  the  said  12*.  6tf.  per  share  should  be  thus 

(1)  9  C.  B.  297.  (3)  62  E.  XL  534  (10  M.  &  W.  109). 

(2)  46  B.  R  695  (4  M.  &  W.  338). 
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Gerhard  repaid  to  such  bearers  of  the  said  twelve  thousand  shares ;  "  and 
Bates.  that  the  plaintiff  afterwards  "  became  and  was  the  purchaser  and 
bearer  of  two  thousand  five  hundred  of  the  said  twelve  thousand 
shares,  at  12*.  6d.  each,  and  took  the  same  upon  the  faith  of  the 
said  guarantee  and  promise."  But  this  is  laid  as  a  promise  "  to 
the  bearers  of  the  said  twelve  thousand  shares  at  12*.  6d.  per 
share,"  not  to  all  persons  who  might  thereafter  under  any  circum- 
stances become  purchasers  of  the  shares  at  12*.  6rf.  a  share  from 
any  other  persons.  The  count  does  not  even  say  that  the  shares 
were  transferable.  We  were  called  upon  to  assume  that  such  was 
the  nature  of  the  shares,  according  to  the  constitution  of  the  Com- 
pany, because  the  Company  is  stated  to  be  "  upon  a  certain  prin- 
ciple known  as  a  Societe  Anonyme ;  "  but  we  cannot  take  judicial 
notice  that  the  term  has  any  such  meaning. 

There  likewise  seems  to  us,  as  between  these  parties,  to  be  an 
entire  want  of  consideration  for  the  promise.  It  is  not  stated,  nor 
does  it  appear,  that,  from  the  plaintiff's  buying  and  becoming 
bearer  of  these  shares,  any  benefit  accrued  to  the  defendant,  or 
that,  at  the  time  when  the  contract  is  supposed  to  have  been 
entered  into,  any  prejudice  accrued  to  the  plaintiff.  A  prejudice 
[  *488  ]  to  the  promisee,  incurred  at  the  request  of  the  *promisor,  may  be 
a  consideration,  as  well  as  a  benefit  to  the  promisor  proceeding 
from  the  promisee :  but  this  must  be  a  prejudice  on  entering  into 
the  contract,  not  a  prejudice  from  the  breach  of  it. 

An  attempt  was  made  to  liken  this  case  to  Williams  v. 
Carwardine  (l)  and  the  class  of  cases  in  which  it  has  been  held 
that  an  action  may  be  maintained  for  a  reward  offered  in  a  public 
advertisement:  but  in  these  cases  there  is  a  distinct  promise  to 
any  one  who  shall  make  the  discovery;  and  there  is  a  good 
consideration  for  the  promise  in  the  benefit  to  accrue  to  the 
promisor,  as  in  showing  that  he  is  heir-at-law  to  a  person  who  died 
seised  of  real  property  and  intestate,  or  prejudice  to  the  promisee, 
as  that  he  shall  entitle  himself  to  the  reward  by  voluntarily  coming 
forward  as  a  witness.  Those  cases,  although  not  now  to  be 
questioned,  are  somewhat  anomalous;  and  the  party  who  makes 
the  discovery  might  perhaps  have  been  permitted  to  sue  for  work 
and  labour  done  and  performed  at  the  request  of  the  defendant, 
the  sum  stated  in  the  advertisement  being  used  as  evidence  of 
what  ought  to  be  recovered  on  a  quantum  meruit.  But  here  there 
is  nothing  to  show  any  request  by  the  defendant  to  the  plaintiff] 
(1)  38  R.  R.  328  (4  B.  &  Ad.  621). 
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no  privity  is  established  between  them;    and   there  is   neither     Gkbhard 
promise  nor  consideration  to  establish  a  valid  contract.  Batbs. 

On  the  second  count,  however,  we  are  of  opinion  that  the 
plaintiff  is  entitled  to  our  judgment.  This  count  is  founded  on  a 
deceitful  representation,  not  on  contract.  Now  we  consider  it  clear 
law,  that,  if  A.  fraudulently  makes  a  representation  which  is  false, 
and  which  he  knows  to  be  false,  to  B.,  meaning  that  B.  shall  *act  [  *±89  ] 
upon  it,  and  B.,  believing  it  to  be  true,  does  act  upon  it,  and 
thereby  suffers  a  damage,  B.  may  maintain  an  action  on  the  case 
against  A.  for  the  deceit;  thero  being  here  the  conjunction  of 
wrong  and  loss  entitling  the  injured  and  suffering  party  to  a 
compensation  in  damages :  Com.  Dig.  Action  upon  the  Case  for  a 
Deceipt,  (A  9),  (A  10). 

Had  it  been  alleged  in  the  second  count  that  the  defendant, 
meaning  to  deceive  and  injure  the  plaintiff,  and  to  induce  him  to 
purchase  shares  in  the  Company  under  the  belief  that  it  was  a  safe 
and  profitable  undertaking,  fraudulently  delivered  to  the  plaintiff 
the  prospectus  containing  the  false  representation,  which  the 
defendant  then  knew  to  be  false,  whereby  the  plaintiff  was  induced 
to  purchase  the  shares  at  12*.  6<l.  each,  which  were  then  of  no 
value  whatever,  and  thereby  lost  the  price  he  paid  for  them,  there 
can  be  no  doubt  that  the  count  would  have  been  sufficient.  The 
allegations  which  it  does  contain  appear  to  us  to  be  equivalent. 
After  stating  the  formation  of  the  Company,  and  that  twelve 
thousand  shares  were  to  be  appropriated  and  offered  to  the  public 
at  12*.  6d.  a  share,  it  alleges  that  the  defendant,  "intending  to 
defraud,  deceive  and  injure  the  public,  and  to  cause  it  to  be 
publickly  represented  and  advertised  that  the  said  Company  was 
likely  to  be  a  safe  and  profitable  undertaking,  and  also  to  deceive 
the  public  who  might  become  purchasers  of  the  said  twelve 
thousand  shares,  and  to  induce  them  to  become  such  purchasers, 
falsely,  fraudulently  and  deceitfully  caused  and  procured  it  to  be 
publickly  advertised  and  made  known,  in  and  by  a  certain 
prospectus"  &c.  If  the  plaintiff  had  only  further  averred  that 
afterwards,  having  seen  the  prospectus,  he  was  induced  to  purchase 
*the  shares,  objection  might  have  been  made  that  a  connection  did  [  **90  j 
not  sufficiently  appear  between  the  act  of  the  defendant  and  the 
act  of  the  plaintiff  from  which  the  loss  arose :  but  the  second  count 
goes  on  expressly  to  aver  "  that  the  defendant,  by  means  of  the 
said  false,  fraudulent  and  deceitful  pretences  and  representations,' ' 
"  wrongfully  and  fraudulently  induced  the  plaintiff  to  become  the 
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Gerhard  purchaser  and  bearer,  and  plaintiff  did  then  and  by  reason  thereof 
Batks.  actually  become  the  purchaser  and  bearer,  of  two  thousand  five 
hundred  of  the  said  twelve  thousand  shares,  at  12*.  6rf.  per 
share  "  &c. ;  and  alleges  the  loss  sustained  to  have  been  the  direct 
consequence  of  the  defendant's  act.  Thus  the  wrong  and  the  loss 
are  clearly  concatenated  as  cause  and  effect. 

The  defendant's  counsel  argued  that  the  second  count  did  not 
contain  any  sufficient  allegation  of  a  false  pretence.  But  we 
conceive  the  purport  of  the  second  count  respecting  the  guarantee 
to  be,  that  the  defendant,  knowing  this  Company  to  be  a  bubble 
company,  and  that  no  dividend  would  ever  be  paid  upon  the  shares, 
fraudulently  pretended  to  guarantee  to  the  bearers  of  shares  a 
minimum  annual  dividend  of  33  per  cent.,  to  induce  persons  to 
purchase  the  shares  from  the  Company,  of  which  he  was  a 
promoter  and  director :  "  whereas,  in  truth  and  in  fact,  at  the 
time  of  the  making  the  said  statement,  the  same  was  false  and 
fraudulent,  to  the  knowledge  of  the  defendant ;  and  the  defendant 
had  no  ground  whatever  for  offering  such  guarantee  "  &c.  If  the 
pretence  was  supposed  to  be  merely  that  a  guarantee  had  been 
given,  still  the  count  alleges  that  the  pretence  was  false  and  fraudu- 
lent to  the  knowledge  of  the  defendant,  and  that  the  defendant 
•491  ]  thereby  fraudulently  induced  the  plaintiff  to  purchase  *the  shares, 
whereby  the  loss  has  accrued.  This  construction  of  the  allegation 
would  only  vary  the  evidence  by  which  it  is  to  be  established. 

It  was  strongly  urged,  against  the  sufficiency  of  the  second 
count,  that  no  privity  was  shown  to  exist  between  the  parties,  and 
that  such  privity  was  necessary,  as  the  action  did  not  arise  from 
any  public  wrong  or  the  neglect  of  any  public  duty.  But  in 
Levy  v.  Langri<lge(l),  Wintcrhottom  v.  Wiight(2),  and  the  other 
cases  referred  to  on  this  head,  the  alleged  cause  of  action  arose 
in  respect  of  contracts  or  from  negligence  imputed  to  the  defendant, 
whereby  the  plaintiff  was  damnified :  and  the  doctrine  there  laid 
clown  cannot  apply  to  an  action  founded,  irrespectively  of  contract, 
upon  a  false  representation  fraudulently  made  by  the  defendant  to 
the  plaintiff  for  the  purpose  of  inducing  the  plaintiff  to  act  upon  it, 
the  plaintiff  showing  that  by  so  acting  upon  it  he  had  suffered 
damage.  Under  such  circumstances,  although  the  parties  be  entire 
strangers  to  each  other,  the  action  lies :  and  it  would  be  strange  if 
a  man  who  has  so  suffered  damage  from  the  wrongful  act  of 
another  were  without  remedy. 

(1 )  46  R.  R.  695  (4  M.  &  W.  338).        (2)  62  E.  R.  534  (10  M.  &  W.  109). 
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Upon  the  whole,  we   think  that  there  ought  to  be  judgment     Qebhabd 
for  the  defendant  on  the  first  count  and  for  the  plaintiff  on  the       bates. 
second. 

Judgment  accordingly. 


TA1T  v.   CARLISLE    LOCAL    BOARD  of  HEALTH.       "63. 

Jmh&  4 
(2  El.  &  Bl.  492—512 ;  S.  C.  18  Jur.  374.)  

The  proviso,  in  sect.  88  of  the  Public  Health  Act,  1848  (11  &  12  Vict  [  492  1 
c.  63)  (1),  that,  if  ,'any  kind  of  property  before  the  passing  of  the  Act  has 
been  exempt  from  rating  by  any  local  Act,  in  respect  of  purposes  for  which 
district  rates  may  be  levied  under  the  Public  Health  Act,  1848,  the  same 
kind  of  property,  in  respect  of  the  same  purposes,  and  to  the  same  extent, 
shall  be  exempt  from  district  rates  under  the  last  mentioned  Act),  applies 
only  to  exemptions  in  respect  of  the  nature  of  the  property.  Not,  therefore, 
to  property  exempt,  under  a  local  Act,  in  respect  merely  of  its  locality. 
Although  the  property,  so  locally  situate,  was  exempt  from  poor  rate. 

A  special  case  was  stated,  under  stat.  12  &  13  Yict.  c.  45,  s.  11, 
for  the  opinion  of  this  Court,  which  was  substantially  as  follows.  By 
stat.  44  Geo.  III.  c.  lviii.  (local  and  personal  public),  "for  lighting 
the  streets,  lanes,  and  other  public  passages  and  places,  within  the 
city  of  Carlisle,  in  the  county  of  Cumberland,  and  the  suburbs 
of  the  said  city  ;  for  paving  the  footpaths  of  the  streets  of  the  said 
city  and  suburbs ;  and  for  otherwise  improving  the  said  city  "  (and 
which  Act  is  hereinafter  called  "  The  Carlisle  Lighting  and  Paving 
Act"),  the  mayor,  recorder  and  aldermen  of  the  city  of  Carlisle, 
the  Dean  and  Chapter  of  Carlisle,  and  certain  other  persons  therein 
named,  and  their  successors  (to  be  elected  as  in  the  said  Act 
mentioned),  were  appointed  Commissioners  for  putting  the  said  Act 
in  execution. 

By  section  83  of  the  said  Act  it  was  enacted  that  the  Commis- 
sioners should  yearly  appoint  two  or  more  inhabitants  or  residents 
within  the  said  city  of  Carlisle,  or  the  suburbs  thereof,  to  be 
assessors  and  collectors  within  the  said  city  and  suburbs,  in  order 
to  raise  money  for  the  purposes  of  the  Act. 

By  sect.  35  it  whs  enacted  that  the  said  assessors  should  be,  and  [  493  ] 
they  were  thereby,  empowered  and  required,  respectively,  to  make 
and  settle  an  equal  yearly,  half-yearly  or  quarterly  pound  rate  or 
rates,  assessment  or  assessments,  as  by  the  said  Commissioners 
should  be  ordered  and  directed,  upon  all  and  every  occupier  or 
occupiers   of  any  messuage,  dwelling  house  or  buildings,  or  any 

(1)  Bepealed  by  Public  Health  Act,  Sch.  V.  Pt.  I. ;  see  now  s.  211  (1)  (c)  of 
1875  (38  &  39  Vict.  c.  55),  s.  343  and      that  Act.— A.  C. 
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messuages,  dwelling  houses  or  buildings,  gardens,  or  other  heredita- 
ments, situate  within  the  said  city  or  suburbs  ;  such  rate  or  rates, 
assessment  or  assessments,  not  to  exceed  in  the  whole  in  any  one 
year  one  shilling  in  the  pound  on  the  improved  yearly  value  of  the  said 
messuages,  <fec. :  such  yearly  value  to  be  from  time  to  time  settled 
according  to  the  respective  value  at  which  such  messuages,  <fec 
should  be  respectively  rated  for  the  relief  of  the  poor,  except  in 
respect  of  the  messuages,  dwelling  houses  or  buildings,  gardens,  or 
other  hereditaments,  situate  within  the  Abbey  of  the  said  city,  or 
the  precincts  thereof;  and  which  messuages,  dwelling  houses  or 
buildings,  gardens  or  other  hereditaments,  so  situate,  should  be 
rated  and  assessed  equally  with  ^messuages,  dwelling  houses  or 
buildings,  gardens,  or  other  hereditaments,  situate  in  other  parts  of 
the  said  city  or  suburbs. 

By  sect.  42  it  was  enacted  that  no  person  should  be  rated  on 
account  of  any  gardens,  garden  grounds  or  orchard  within  the  said 
city  of  Carlisle,  or  the  suburbs  thereof,  during  the  time  they  should 
be  occupied  for  the  purpose  only  of  selling  the  fruit  and  produce 
thereof,  or  for  or  on  account  of  any  arable  meadow  or  pasture 
ground  held  or  occupied  within  the  said  city  of  Carlisle,  or  the 
suburbs  thereof ;  nor  should  any  person  be  rateable  by  virtue  of 
the  said  Act  for  or  in  respect  of  any  stock-in-trade,  money  or 
personal  estate,  or  for  or  in  ^'respect  of  any  public  building  or 
buildings,  or  places  for  religious  worship,  any  thing  in  that  Act 
contained  to  the  contrary  notwithstanding. 

By  sect.  49  it  was  enacted  that  all  moneys  arising  by  the  rates 
and  assessments  by  that  Act  thereinbefore  directed  to  be  made  and 
levied,  should  be  applied  to  and  for  the  defraying  of  the  expenses  of 
purchasing  and  setting  up  a  sufficient  number  of  lamps  for  lighting 
the  said  streets  and  lanes,  and  other  public  passages  and  places 
within  the  said  city,  and  the  suburbs  thereof,  and  of  repairing  and 
maintaining  the  lamps  so  to  be  erected  and  set  up  by  virtue  of  that 
Act,  and  for  lighting  and  supplying  the  same  with  all  proper 
materials,  and  for  the  other  purposes  in  that  Act  mentioned  and 


By  sect.  55  it  was  enacted  that  the  Commissioners  should  and 
might,  from  time  to  time,  and  at  all  times  after  the  passing  of  that 
Act,  direct  and  order  the  present  or  future  pavements  of  the  foot- 
paths of  such  of  the  streets  and  lanes  within  the  said  city  of  Carlisle, 
and  the  suburbs  thereof,  except  the  foot-paths  within  the  Abbey  of 
the  said  city  and  the  precincts  thereof,  as  the  said  Commissioners, 
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at  any  meeting  or  meetings  to  be  called  for  that  purpose,  should 
think  proper,  to  be  taken  up :  and  the  said  footpaths  to  be  raised, 
lowered,  altered  and  repaired,  or  new  paved,  or  to  be  laid  with  flag 
or  broad  paving  stones,  as  to  them  should  seem  fit. 

By  sect.  62  it  was  enacted  that  nothing  in  the  said  Act  contained 
should  authorize  the  said  Commissioners,  or  their  successors,  to 
exercise  any  of  the  powers  vested  in  them  by  the  said  Act  within 
the  Abbey  of  the  said  city  and  precincts  of  the  said  Abbey  other- 
wise than  was  thereinafter  directed,  or  to  make  or  levy  any  rate 
or  rates  upon  the  Dean  and  Chapter  of  the  Cathedral  *Church 
of  the  said  city,  or  their  successors,  for  or  in  respect  of  messuages 
or  tenements  situate  and  being  in  the  Abbey  of  the  said  city  or 
the  precincts  thereof :  but  that  the  Dean  and  Chapter,  and  their 
successors,  should  be  Commissioners  for  executing  the  several 
clauses,  powers  and  matters  therein  contained,  in  respect  to  the 
Abbey  of  the  said  city,  and  the  messuages  and  hereditaments 
situate  therein,  or  within  the  precincts  thereof,  in  case  the  Dean 
and  Chapter  should  think  proper  to  execute  the  same. 

By  sect.  63  it  was  enacted  that,  in  case  the  Dean  and  Chapter 
should  neglect  or  refuse  to  execute  all  or  any  of  the  powers,  clauses 
or  matters  therein  contained,  for  the  space  of  fourteen  days  next 
after  a  notice  in  writing,  the  Commissioners  thereinbefore  appointed 
for  the  purpose  of  executing  the  general  powers  of  the  said  Act 
should  make  complaint  of  such  neglect  or  refusal  to  the  justices  of 
the  peace  at  any  General  or  Quarter  Session  of  the  peace  for  the 
county  of  Cumberland;  and  the  said  justices,  at  such  Session, 
should  hear  and  determine  the  matter  of  such  complaint :  and,  if 
they  should  judge  the  said  complaint  to  be  reasonable,  should  award 
such  sum  of  money  or  penalty  against  the  Dean  and  Chapter 
as  to  the  said  justices  should  seem  reasonable  and  sufficient  to 
enforce  the  due  execution  of  all  or  any  of  the  clauses  and  powers 
directed  to  be  carried  into  execution  by  the  Dean  and  Chapter. 

By  sect.  64  the  Commissioners  had  power  to  contract  for  lamps, 
to  fix  and  set  up  in  the  said  city  and  suburbs. 

By  sect.  66  the  property  in  such  lamps  was  vested  in  the 
Commissioners. 

After  the  passing  of  stat.  5  &  6  Will.  IV.  c.  76,  all  the  powers 
vested  by  the  said  Carlisle  Lighting  and  Paving  *Act  in  the  above 
mentioned  Commissioners  for  executing  the  provisions  of  the  last 
mentioned  Act  were,  in  the  year  1889,  under  sect.  75  of  stat.  5  &  6 
Will.  IV.  c.  76,  duly  transferred  to  the  body  corporate  of  the  city 
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of  Carlisle.  And,  at  a  meeting  of  the  council  of  the  said  city,  held 
on  9th  July,  1839,  the  following  order  was  made. 

"Ordered:  that,  in  pursuance  of  the  87th  section  of  the  Muni- 
cipal Corporation  Act,  such  parts  of  this  borough  as  are  not  now 
within  the  provisions  of  the  Lighting  and  Paving  Act  for  the  city 
of  Carlisle,  and  the  suburbs  thereof,  shall,  from  and  after  the  10th 
day  of  July  instant,  be  taken  to  be  within  the  provisions  of  the 
said  Act,  so  far  as  relate3  to  the  lighting  of  such  parts  of  the 
borough,  and  to  any  rates  by  the  said  Act  authorized  to  be  raised 
for  the  purpose  of  lighting." 

After  the  passing  of  the  Public  Health  Act,  1848  (1),  and  the 
Public  Health  Supplemental  Act,  1849  (2),  a  provisional  order  of 
the  General  Board  of  Health  for  the  application  of  the  Public 
Health  Act,  1848  (l),  to  the  said  city  of  Carlisle  was  made  by  the 
said  Board,  and  was  subsequently  confirmed  and  made  absolute  by 
the  Public  Health  Supplemental  Act,  1850  (No.  8)  (3). 

The  said  provisional  order  recited,  as  the  fact  was  and  is,  that, 
upon  the  petition  of  not  less  than  one  tenth  of  the  inhabitants 
rated  to  the  relief  of  the  poor  of  and  within  the  city  of  Carlisle  and 
within  the  boundaries  of  the  said  city  as  fixed  for  the  purposes  of 
the  Municipal  Corporation  Act  (the  number  of  such  petitioners 
exceeding  thirty),  the  General  Board  of  Health,  appointed  for 
the  purposes  of  the  Public  Health  Act,  1848  (*),  had  directed  a 
superintending  inspector  to  visit  the  said  city,  so  bounded  as 
aforesaid ;  who  had  accordingly  visited  *the  same,  and  reported 
to  the  said  Board  upon  the  matters  as  in  the  said  provisional  order 
mentioned. 

And  such  provisional  order  did  then  proceed  to  provide : 

1.  That,  from  and  after  the  passing  of  any  Act  of  Parliament 
confirming  that  order,  the  Public  Health  Act,  1848,  and  every  part 
thereof,  except  the  50th  section,  should  apply  to,  and  be  in  force 
within  and  throughout,  the  entire  area,  places  and  parts  of  places 
comprised  within  the  boundaries  of  the  said  city  of  Carlisle,  as  the 
same  were  fixed  for  the  purposes  of  the  said  Act  for  the  regulation  of 
Municipal  Corporations  in  England  and  Wales :  and  that  the  said  city 
and  places,  and  parts  of  places,  should  be  and  constitute  one  district 
for  the- purposes  of  the  said  Public  Health  Act. 

2.  That  the  mayor,  aldermen  and  citizens  of  the  said  city  of 
Carlisle  should  be,  by  the  council  of  the  said  city,  within  and  for 


(1)  11  &  12  Vict.  c.  63. 

(2)  12  &  13  Vict.  c.  9*. 


(3)  13  &  14  Vict.  c.  108, 
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the  said  district  constituted  as  aforesaid,  the  local  board  of  health 
under  that  Act. 

3.  That  the  whole  of  the  hereinbefore  mentioned  local  Act,  called 
the  Carlisle  Lighting  and  Paving  Act,  except  the  sections  numbered 
64  and  65  (which  said  sections  empower  the  Commissioners  to 
contract  for  a  sufficient  number  of  lamps,  and  for  lighting  the 
same,  and  also  impose  penalties  on  persons  damaging  the  lamps), 
should  be  repealed. 

4.  That,  from  and  after  the  passing  of  any  Act  of  Parliament 
confirming  that  order,  all  the  powers,  authorities  and  duties  of  the 
Commissioners  for  the  time  being  constituted  and  appointed  for 
putting  the  said  local  Act  into  execution,  and  of  their  treasurers, 
clerks,  assessors,  collectors,  receivers,  surveyors  and  other  officers 
and  persons,  should  wholly  cease  and  determine. 

5.  That  such  of  the  said  powers,  authorities  and  duties  as  were 
granted  or  imposed  by  so  much  of  the  said  local  Act  as  should  not 
be  repealed,  according  to  the  provisions  of  the  said  order,  and  so 
far  as  the  same  were  not  repugnant  to  or  inconsistent  with  the  said 
Public  Health  Act,  or  the  said  order,  should  be  transferred  to  and 
be  had  and  exercised  by  the  said  local  board  of  health,  and  in 
the  same  manner,  as  nearly  as  might  be,  as  if  such  powers,  authori- 
ties, privileges  and  duties  had  been  granted  or  imposed  by  the  said 
Public  Health  Act. 

6.  That  the  local  board  should  be  the  Commissioners  for  execut- 
ing such  parts  of  the  said  local  Act  as  should  not  be  repealed 
according  to  the  provisions  of  the  said  order. 

On  28th  October,  1851,  the  appellant  was  the  occupier  of  a 
dwelling-house,  situate  within  the  Abbey  of  the  city  of  Carlisle,  and 
within  the  district  of  the  Carlisle  local  board  of  health ;  and,  as 
such  occupier  of  the  said  dwelling-house,  was  rated  by  the  said 
local  board  in  a  general  district  rate  made  on  the  day  and  year 
last  above  mentioned,  under  and  in  pursuance  of  the  provisions  of 
the  above  mentioned  statutes  and  orders,  for  the  purpose  of  defray- 
ing the  expenses  of  lighting  the  said  district.  The  said  Abbey  or 
Cathedral  precinct  is  a  plot  of  ground  in  the  city  of  Carlisle,  of 
about  five  acres  in  extent,  and  is  wholly  situate  within  the  ancient 
limits  of  the  said  city.  It  contains  within  its  limits  the  Cathedral 
Church  of  Carlisle,  the  Chapter-house  and  Cathedral  library,  and 
several  dwelling-houses,  namely,  the  Deanery  and  the  residence 
houses  of  the  canons,  with  gardens  attached  to  such  houses,  and 
gardens  being  severally  in  the  occupation  of  the  individual  members 
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of  the  Chapter  of  the  said  church.  It  *also  contains  a  porter's 
lodge,  and  offices  in  the  occupation  of  the  Dean  and  Chapter ;  a 
school  house,  which  is  in  the  occupation  of  the  master  of  the  Car- 
lisle Grammar  School,  who  is  an  officer  of  the  Chapter ;  a  dwelling- 
house  and  premises,  usually  let  to  a  tenant  from  year  to  year ;  a 
yard  and  stables,  held  by  a  lessee  of  the  said  Dean  and  Chapter ; 
and  three  houses  recently  erected  as  residence  houses  for  the  incum- 
bents of  the  parish  of  St.  Mary  Carlisle,  and  the  district  churches 
of  Christchurch  and  Trinity  Church  in  the  said  city,  and  now  in 
the  respective  occupations  of  the  present  incumbents  of  the  said 
parish  and  churches.  The  said  district  of  the  Abbey  is  also 
surrounded  by  a  wall,  with  gates  that  are  closed  at  night,  and  at 
the  will  and  pleasure  of  the  Dean  and  Chapter.  No  right  of  public 
way,  either  for  horses,  carriages  or  pedestrians,  exists  over  any  part 
of  the  same  precinct :  and  the  freehold  of  the  same  is  vested  in  the 
said  Dean  and  Chapter  and  their  successors. 

The  question  for  the  opinion  of  this  Court  is,  Whether  the  said 
dwelling-house,  situate  and  being  within  the  said  Abbey,  was  liable 
to  be  assessed  to  the  said  rate  for  defraying  the  expenses  of  lighting 
the  said  district. 

If  the  Court  shall  be  of  opinion  that  the  said  dwelling-house  was 
liable  to  be  assessed  to  the  said  rate  as  aforesaid,  the  said  general 
district  rate  is  to  be  confirmed.  But,  if  the  Court  shall  be  of 
opinion  that  the  said  dwelling-house  was  not  liable  to  be  assessed 
as  aforesaid,  then  the  said  general  district  rate  is  to  be  amended  by 
striking  out  the  assessment  on  the  appellant.  And  the  appellant 
and  respondents  agree  that  a  judgment  in  conformity  with  the 
decision  of  this  Court,  and  for  such  costs  as  this  Court  shall  adjudge, 
may  be  entered  on  motion  by  either  party  at  the  General  Quarter 
Sessions  *of  the  peace  in  the  county  of  Cumberland  next  or  next 
but  one  after  such  decision  shall  have  been  given. 


T.  P.  E.  Thompson,  for  the  respondents : 

The  property  was  rateable.  The  question  arises  upon  the  third 
proviso  in  sect.  88  of  the  Public  Health  Act,  1848  (11  &  12  Vict, 
c.  68)  (l),  which,  after  provision  made  for  the  rating  of  such 
property  as  already  is  assessable  to  the  relief  of  the  poor,  enacts: 
"  That  if  within  any  district  or  part  of  a  district  any  kind  of 
property  shall  before  the  passing  of  this  Act  have  been  exempted 

(1)  Repealed  by  Public  Health  Act,  Sched.  V.  Pt.  I.  See  now  e>.  21 1  (1)  (c) 
1875  (38  &  39  Vict.  c.  65),  s.  343,  and      of  that  Act.— A,  C, 
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from  rating  by  any  local  Act,  in  respect  of  all  or  any  of  the  purposes 
for  which  general  or  special  rates  may  be  made  under  this  Act,  the 
same  kind  of  property  shall,  in  respect  of  the  same  purposes,  and  to 
the  same  extent  within  the  parts  to  which  the  exemption  applies, 
but  not  further  or  otherwise,  be  exempt  from  assessment  to  any 
general  or  special  district  rates  under  this  Act/'  The  appellants 
will  contend  that  by  sects.  35  and  62  of  the  local  Act,  44  Geo.  III. 
c.  lviii.,  the  property  within  the  Abbey  was  exempt  from  rates  for 
lighting  the  district;  and  that,  consequently,  such  property  is 
within  the  proviso  of  sect.  88  of  the  Public  Health  Act,  1848(1). 
But,  first,  the  proviso  applies,  not  to  property  which  has  been 
exempted  as  lying  within  certain  districts,  but  to  property  which  is 
of  some  particular  nature,  and  exempted  from  rate  in  that  character. 
This  was  the  view  taken  by  this  Court  in  Guardians  of  Chelmsford 
Union  v.  Chelmsford  Local  Board  of  Health  (2).     Now  the  exemption, 
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(1)  Repealed  by  Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  e.  343,  and 
Sch.  V.  Pt.  L;  see  now  s.  211  (1)  (c) 
of  that  Act.— A.  0. 

(2)  The  Guardians  of  the' Chelms- 
ford Union  v.  The  Local 
Board  of  Health  for  Chelms- 
ford. 
This  was  an  action  of  replevin,  in 
which,  by  consent  of  parties,  a  special 
case  was  stated  for  the  opinion  of  this 
Court.  It  appeared  that  in  1789  an 
Act  of  Parliament  passed,  29  Geo.  III. 
c.  44  (not  printed  at  length  in  *the 
Statutes  at  Large),  "for  paving  the 
footways  of  the  several  streets,  pub- 
lick  passages,  and  places,  within  the 
town  of  Chelmsford,  and  hamlet  of 
Moulsham,  in  the  parish  of  Chelms- 
ford, in  the  county  of  Essex ;  and  for 
cleansing,  lighting,  and  watching  the 
said  town  and  hamlet;  and  for  re- 
moving and  preventing  nuisances, 
annoyances,  and  incroachments  there- 
in." Sect.  11  gave  Commissioners, 
appointed  by  the  Act,  power  to  pave 
footway 8  within  %  certain  limits,  and 
to  cause  the  several  streets  and  other 
public  passages  and  places  within  the 
town  of  Chelmsford  and  hamlet  of 
Moulsham  to  be  lighted,  watched  and 
cleansed.  Sect.  24  of  that  Act  em- 
powered  the    Commissioners    to   lay 
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rates  upon  the  "  tenants  or  occupiers 
of  all  houses,  buildings,  gardens,  tene- 
ments, and  other  hereditaments  and 
estates  which  lie  within  the  said  town 
and  hamlet,"  towards  answering  and 
defraying  the  charges  and  expenses  of 
carrying  the  purposes  of  the  Act  into 
execution.  Sect.  28  contained  the 
following  proviso  :  "  Provided  also, 
That  no  person  shall  be  subject  to  the 
payment  of  any  rate  or  assessment  by 
virtue  of  this  Act,  for  or  in  respect 
of  any  lands,  hop  grounds,  or  garden 
grounds,  other  than  such  gardens  as 
are  adjoining  to,  and  let  or  occupied 
with  any  messuage  or  tenement  within 
the  said  town  or  hamlet  subject  or 
liable  to  be  rated  by  this  Act,  or  of 
any  tithes,  or  any  moduses  or  other 
payments  in  lieu  of  tithes;  and  that 
no  person  shall  be  subject  to  the  pay- 
ment of  any  rate  or  assessment  by 
virtue  of  this  Act  for  or  in  respect  of 
any  houses,  buildings,  gardens,  tene- 
ments, or  other  hereditaments  or 
estates  within  the  said  parish  of 
Chelmsford,  situate  in"  &c,  "or  at 
a  greater  distance  from  the  parish 
church  of  Chelmsford  aforesaid  than  " 
&c.  (stating  certain  limits,  which  did 
not,  however,  in  their  terms  appear, 
nor  were  stated  in  the  case,  to  be 
identical  with  those  in  sect.  11). 
Another  Act  was  also  referred  to  ir 
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*if  it  be  one,  in  stat.  44  Geo.  III.  c.  lviii.  is  of  all  property  within  a 
particular  district,  not  of  a  particular  *kind  of  property.     If  the 


[  *602,  n.  ] 


the  case  3  Geo.  IV.  c.  lix.  (local  and 
personal,  public),  "for  altering  and 
enlarging  the  powers  of  an  Act "  &c. 
(the  Act  before  mentioned):  but  no 
stress  was  laid  upon  this  later  Act  in 
the  argument  or  judgment.  In  1850, 
upon  petition  of  the  inhabitants  of 
Chelmsford,  a  provisional  order  was 
made,  directing  that,  from  and  after 
the  passing  of  any  Act  confirming  the 
order,  the  Public  Health  Act,  1848 
(except  sect.  50),  should  apply  and  be 
in  force  throughout  the  entire  area 
comprised  within  the  boundaries  of 
the  parish  of  Chelmsford;  that  the 
local  Acts  (with  exceptions  not  here 
material)  should  be  repealed,  and  that 
the  powers  and  duties  of  the  Com- 
missioners, so  far  as  not  inconsistent 
with  the  Public  Health  Act,  1848,  or 
any  by-law  to  be  made  thereunder,  or 
that  order,  should  be  transferred  to 
the  local  board  of  health.  The  pro- 
visional order  was  confirmed  by  the 
Public  Health  Supplemental  Act,  1850 
(13  <&  14  Vict.  c.  32).  Afterwards,  *in 
1851,  a  general  district  rate  was  made 
by  the  local  board  of  health,  under 
which  the  union  workhouse  belonging 
to  the  plaintiffs  was  assessed.  This 
house  was  situated  in  the  part  of  the 
parish  of  Chelmsford  excluded  from 
rateability  by  s.  28  of  stat.  29  Geo.  III. 
c.  44.  The  plaintiffs  refused  to  pay 
the  rate :  whereupon,  under  a  warrant 
of  justices,  a  distress  was  levied  for 
the  rate.  The  question  for  the  Court 
was,  Whether  the  plaintiffs  were  rate- 
able in  respect  of  this  workhouse. 

Badeley  was  heard  for  the  plain- 
tiffs, and  Channell,  Serjt.,  for  the 
defendants.  Reference  was  made  to 
Bex  v.  The  Manchester  and  Sal/ord 
Water  Works  Company  (\  B.  &  C.  630) ; 
19  Vin.  Abr.  519,  526,  tit.  Statutes 
(Edw.  VI),  pi.  81,  137. 

Lord  Campbell,  Ch.  J. : 
It  seems  to  me  that  the  provisional 


order,  which  has  now  the  effect  of  a 
statute,  removes  all    difficulty,   and, 
when  read  with  the  enactment,  works 
justice.     If  the  board  of  health  could 
not  make  an  order  extending  to  all 
the  parish,  and  had  no  authority  to 
pave  and  light  throughout  that  parish, 
there  would  be  great  injustice  in  rating 
any  occupier  of  property  without  the 
ancient  limits.     But  they  have  power 
to  extend  the  benefit  of  the  Act  to  all 
parts  of  the  parish;  and  it  is  fit  that 
the   benefit  and  burthen    should   be 
conterminous.    When  we  look  at  the 
provisional  order,  we  see  that  whatever 
power  the  Commissioners  had  within 
the  old  limits  the  local  board  have 
now  over  the  whole  parish :  and  it  is 
equally  clear  that  they  may  levy  a  rate 
on  the  whole    parish    to  defray  the 
expenses  incident  to  the  execution  of 
their  powers.    Then  we  come  to  the 
exemption  contained  in  sect.  88  of  the 
Public  Health  Act,    1848.t    Now  it 
was  not  impossible  that,  per  incuriam, 
there  might  have  been  an  exemption 
given  to  parties  who  would  partake  of 
the  benefit.      But    that    is    not    so: 
sect.    88    is    very    carefully   framed. 
Sect  28  of  stat.  29  Geo.  III.  c  44, 
contains  two  exemptions :  the  first  in 
respect  of  the  kind  of  property ;   the 
second  in  respect  of  its  locality :  and  I 
suppose  the  same  may  be  found  in 
other  local  Acts.    Now,  when  we  look 
at  sect.  88  of  the  Public  Health  Act, 
1848,  we  see  that  the  exemption  relates 
to  cases  where  4<  any  kind  of  property  " 
has  been  previously  exempted;    and 
"the    same    kind    of    property"    is 
exempted  for    the    future,    but    not 
property  in  localities  formerly  exempt, 
which  would  be  unjust    So  that  the 
first  exemption  in    sect.   28  of  stat 
29    Geo.    Ill    c.    44,    still    remains, 
comprehending  hop  gardens,  garden 
grounds,  &c,  not  held  with  messuages : 
and,  if  that  exemption  had  been  ex- 
tended to  all  houses  for  the  accommoda- 
tion of  the  poor,  the  Union  workhouse 


t  See  now  Public  Health  Act,  1875  (38  &  39  Vict  c.  55),  a.  211  (1)  (c). 
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appellant  succeeds,  the  inhabitants  of  the  precinct  will  obtain  the 
benefit    of    the    *lighting,   under  the   Public   Health  Act,  1848, 


♦would  still  be  exempt :  but,  as  it  is 
not  so  extended,  the  workhouse  does 
not  fall  within  the  first  exemption  in 
sect.  28  of  the  local  Act,  and,  not  being 
of  the  kind  of  property  so  exempted, 
is  not  within  the  exemption  of  sect.  88 
of  the  Public  Health  Act,  1848,  and 
is  liable  to  be  rated,  though  locally 
situate  beyond  the  ancient  limits.  The 
whole  parish  now  forms  one  district, 
enjoying  the  same  benefit  and  subject 
to  the  same  liability. 

Erle,  J. : 

The  question  is,  whether  the  power 
of  the  local  board  of  health  is  re- 
stricted within  the  same  limits  as  the 
power  of  the  Commissioners  under  the 
first  statute.  Now  consider  the  spheres 
of  operation  of  the  two  bodies.  The 
Commissioners  might  pave  within  a 
certain  limit,  though  their  power  of 
lighting  was  not  so  limited :  probably 
the  houses  were  mostly  within  the 
limits,  and  the  Legislature  assumed 
that  there  would  be  no  lamps  where 
there  were  no  houses.  But  then  the 
effect  of  the  Public  Health  Act,  1848, 
and  the  provisional  order,  is  to  vest 
the  power  of  the  Commissioners  in  the 
local  board  of  health,  and  to  enlarge 
the  sphere  of  its  operation  to  the  whole 
parish.  Then  the  local  board  of 
health  lays  a  district  rate  upon  the 
whole  of  the  district  which  may  be 
benefited.  Sect.  88f  of  the  Publio 
Health  Act,  1848,  gives  power  to  levy 
rates  upon  the  occupiers  of  all  kinds 
of  property  assessable  for  the  relief  of 
the  poor,  subject  to  the  exemption  of 
"any  kind  of  property"  exempted 
before.  Now,  when  we  turn  to  stat. 
29  Geo.  III.  c.  44,  we  find  that  by 
sect.  28  no  person  is  to  be  rated  in 
respect  of  hop  gardens,  garden  grounds, 
&c,  not  let  or  occupied  with  a  mes- 
suage or  tenement,  or  of  tithes  &c. ; 
and  this  within  the  district  which  was 
within  the  sphere  of  the  Commissioners* 


powers.  Then  follows  what  has  been 
termed  au  exemption,  the  effect  of 
which  is  that  no  owner  of  any  kind  of 
property  beyond  the  limits  named 
should  be  liable  to  a  rate.  The  mean- 
ing of  this  is :  Do  what  you  are  to  do 
within  the  limits  upon  certain  kinds 
of  property,  but  nothing  on  any  kind 
of  property  beyond  the  limits.  This 
last  is  not  an  exemption  of  any  kind 
of  property,  any  more  than  it  is  an 
exemption  of  the  whole  county  of 
Essex  without  the  limits.  The  mean- 
ing of  the  former  part  clearly  was 
this:  that,  inasmuch  as  sect.* 24  of 
the  local  Act  gave  power  to  rate  all 
hereditaments  within  the  town  and 
hamlet,  which  would  comprehend 
land,  sect.  28  exempts  hop  grounds 
and  other  kinds  of  land  in  cultivation, 
not  forming  part  of  the  homestead. 
The  framer  of  the  Act  had  a  clear  and 
definite  perception  of  what  he  was 
doing.  There  is  no  manner  of  doubt 
that  the  same  kind  of  property  will  be 
exempted  within  the  more  extended 
limits.  The  parties  receiving  the 
benefit  will  be  subject  to  the  same 
liability. 


is,  whether  the 
of  the  Public 
applies  to  ex- 
exclusively    to 


Cbomfton,  J.: 

The  only  question 
proviso  in  sect.  88 
Health  Act,  1848f 
emptions  referring 
locality.  Mr.  Baddey  has  to  show 
that  "  any  kind  of  property"  means 
property  of  all  kinds  lying  without  a 
defined  limit.  I  thiuk  that  would  be 
a  strained  construction :  the  words 
cannot  mean  all  property  of  whatever 
kind  lying  without.  When  we  look 
back  at  sect.  28  of  stat.  29  Geo.  III. 
c.  41,  we  find  kinds  ^of  property,  such 
as  tithes,  exempted  from  the  rate :  and 
this  is  the  species  of  -exemption  to 
which  the  proviso  in  question  refers. 
The  only  doubt  I  had  was  suggested 
by  the  words  "within    the  parts  to 
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without  contribution.  That  no  exemption  in  respect  *of  locality 
was  contemplated  by  the  Act  is  manifest  from  the  earlier  part  of 
the  same  sect.  88;  for  the  enactment  for  rating  on  the  value 
ascertained  by  the  poor  rate  is  followed  by  a  proviso  for  rating  any 
district  where  there  is  no  poor  rate  upon  an  estimate  of  the  net 
annual  value,  which  would  place  such  district  in  the  same  condition 
with  property  rated  to  the  poor.  There  is  no  general  exemption  of 
"  property  "  not  previously  liable,  as  in  the  Highway  Act,  5  &  6 
Will.  IV.  c.  50,  s.  88.  "  A  party  who  claims  to  be  exempted  from 
this  general  imposition  "  (the  highway  rate),  "  is  bound  clearly  to 
establish  such  exemption : "  per  Wilde,  Ch.  J.  in  Richardson  v. 
Tubbs  (1).     *But,  secondly,  stat.  44  Geo.  III.  c.  lviii.  does  not  in 


[  *605,  u.  ] 


which  the  exemption  applies : "  but 
this,  I  think,  means  the  property  of 
the  specified  kind  within  the  particular 
district.  I  am  therefore  of  opinion 
that  the  workhouse  is  not  within  the 
proviso. 

(No  other  Judge  was  present.) 

Judgment  for  defendants. 

(1)  4  C.  B.  304,  313.  Thompson 
referred  also,  as  an  illustration  of  the 
effect  of  general  words,  in  an  Act,  in 
putting  an  end  to  previous  exemp- 
tions from  rate,  to  the  statutes  dis- 
cussed in  a  case  of  Plant  and  another, 
appellants,  v.  The  Mayor,  <kc.  of  Man- 
chester, respondents,  which  was  deter- 
mined in  this  Court  on  Saturday, 
January  15th,  1853.  A  case  had  been 
stated  for  the  opinion  of  this  Court 
under  stat.  12  &  13  Vict.  c.  45,8.  11. 
The  question  turned  upon  the  effect  of 
the  Manchester  General  Improvement 
Act,  1851  (14  &  15  Vict.  c.  cxix.,  local 
and  personal ,  public).  Sect.  96  enacts : 
That  the  mayor,  aldermen,  and  bur- 
gesses of  the  borough  of  Manchester 
"shall  be  deemed  guilty  of  a  misde- 
meanour for  refusing  or  neglecting  to 
repair  any  public  highway  within  the 
borough,  and  shall  be  *liable  to  be 
indicted  for  such  misdemeanour,  in 
the  same  manner  as  the  inhabitants 
thereof  or  of  any  township  therein 
would  have  been  liable  if  this  Act  had 
not  been  passed."  Sect.  97  empowers 
the  council  of  the  borough  of  Man- 


chester, "for  the  purpose  of  main- 
taining and  repairing  the  highways 
within  the  borough,"  "  to  make  and 
levy  a  rate  or  assessment,  to  be  called 
the  '  highway  rate,'  on  the  occupiers 
of  all  such  kinds  of  property  as  by  the 
laws  in  force  for  the  time  being  might 
be  assessed  to  any  highway  rate  within 
the  township  in  which  the  highways 
to  be  maintained  and  repaired  are 
situate."  The  township  of  Beswick 
was  within  the  borough  ;  but  it  had 
never  previously  contributed  to  any 
highway  rate,  and  was  extra-parochial : 
and  the  following  Acts  were  referred 
to  in  the  case:  59  Geo.  HI.  c.  xxii., 
local  and  personal,  public,  "for pro- 
viding that  the  several  highways 
within  the  parish  of  Manchester,  in 
the  county  palatine  of  Lancaster,  shall 
be  repaired  by  the  inhabitants  of  the 
respective  townships  within  which  the 
same  are  situate ;  "  6  Geo.  IV.  c.  li., 
local  and  personal,  public,  "for 
making  and  maintaining  a  road  from 
Great  Ancoats  Street  in  the  town  of 
Manchester,  in  the  county  of  Lan- 
caster, to  join  a  diversion  of  the 
Manchester  and  Salter's  Brook  Road 
in  Andershaw,  in  the  parish  of  Ashton- 
under-Lyne,  in  the  said  county,  aud 
two  branches  of  road  communicating 
therewith;"  14  &  15  Vict.  c.  xli., 
local  and  personal,  public,  "  to  con- 
tinue the  term  of  the  Act  of  the  sixth 
year  of  George  the  Fourth,  chapter 
fifty-one  (local),  so  far  as  relates  to 
the  turnpike  road  between  Manchester 
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fact  give  any  exemption  applicable  to  the  property  in  question. 
Sect.  42  does  exempt  particular  kinds  of  property.  *Sect.  85 
enables  the  then  Commissioners  to  rate  the  property  in  the  city, 
except  the  Abbey,  and,  as  to  that,  directs  that  it  shall  be  rated 
equally  with  the  other  property.  Sect.  62  enacts  that  the  Com- 
missioners shall  not  exercise  any  power,  except  as  directed  by  the 
Act,  within  the  precincts  of  the  Abbey;  but  that,  as  to  these 
precincts,  the  Dean  and  Chapter  shall  be  Commissioners,  if  they 
think  fit  to  exercise  such  power.  The  provisions  relate  merely  to 
the  persons  who  are  to  execute  the  powers. 

Pearson,  contra  : 

First,  this  property  was  exempt  from  rating  under  stat.  44 
Geo.  III.  c.  lviii.  Under  sect.  85,  the  substantive  rating  clause,  the 
property  within  the  Abbey  is  expressly  excepted.  Sect.  62  also 
expressly  provides  that  the  Commissioners  shall  have  no  power  to 
rate  the  property  within  the  precincts :  though,  if  the  Dean  and 
Chapter  think  fit,  they  themselves  may  set  the  Act  in  motion 
within  the  precincts,  acting  as  Commissioners  themselves,  and  in 
that  case  rating,  as  directed  in  sect.  85,  the  precinct  equally  with 
the  rest  of  the  city.  By  sect.  49  the  moneys  raised  by  the  rates 
will  be  applied  to  lighting  the  streets,  lanes,  and  other  public 
passages  and  places  of  the  city ;  but  the  precincts  of  the  Abbey  will 
not  share  in  this  unless  the  Dean  and  Chapter  choose  to  adopt  the 
Act.  And  they  in  fact  are  not  likely  to  derive  benefit  from  the 
Act :  the  property,  occupied  to  a  great  extent  by  private  gardens, 
will  not  require  lighting.  So,  as  to  the  footpaths  in  sect.  55,  the 
precincts  are  expressly  taken  out  of  the  enactment.  Secondly,  the 
Public  Health  Act,  1848,  does  not  apply  to  such  a  case.    The  Act, 

and    Andershaw    in    the    parish    of 


Ashton-under-Lyne,  all  in  the  county 
palatine  of  Lancaster;  and  to  make 
better  provision  for  the  repair  of  the 
road;  and  for  other  purposes."  The 
question  was,  Whether  property  within 
the  township  of  Beswick  was  liable  to 
the  highway  rate. 

Hugh  Hill,  for  the  respondents, 
referred  to  Beg.  v.  Lordsmert\  and 
Rtx  v.  Kingamoor ;  X  but  he  contended 
that,  assuming  the  effect  of  the  pre- 
vious Acts  to  be  that  the  township  of 


Beswick  was  not  liable  to  repair  the 
roads  within  it,  still  sect.  97  of  the 
Manchester  Improvement  Act,  1851, 
was  conclusive. 

Pashley  appeared  for  the  appellants ; 
but,  upon  being  asked  by  the  Court 
(Lord  Campbell,  Ch.  J.,  Coleridge, 
Wightman  and  Crompton,  JJ.) 
whether  the  last  mentioned  Act  was 
not  conclusive,  he  admitted  that  the 
objection  to  the  liability  could  not  be 
sustained. 

Judgment  for  respondents. 
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by  sect.  8,  can  be  applied  (1)  to  any  city  &c.  only  upon  the  petition  of 
*not  less  than  one  tenth  of  the  inhabitants  rated  to  the  relief  of  the 
poor  :  the  inhabitants  of  the  precinct  would  thus  have  no  voice  in 
adopting  or  refusing  to  adopt  the  provisions. 

(Thompson  pointed  out  that  the  case  did  not  state  that  the 
occupiers  of  the  precinct  were  not  rated  to  the  poor,  though  this 
might  be  probable,  from  the  ordinary  usage  elsewhere.) 

If  that  is  denied,  the  Court  will  send  back  the  case  to  be  restated  as 
to  this  fact,  unless  the  fact  be  held  unimportant.  The  Public 
Health  Act,  1848,  should  be  read  as  if  the  provisional  order,  and 
the  confirming  statute,  were  incorporated  with  it.  Then  the  effect 
of  the  provisional  order,  so  incorporated  in  sect.  88,  will  be  that 
the  whole  of  the  area  within  the  city,  saving  the  exempted  part, 
shall  be  that  within  which  the  Act  shall  be  in  force.  It  is  said  that 
the  words  "  any  kind  of  property  "  are  inapplicable  to  property 
exempted  generally  by  reason  of  its  situation  :  but  surely  one  kind 
of  property  is  that  which,  in  respect  of  its  locality,  has  peculiar 
qualities. 

(Crompton,  J. :  At  the  beginning  of  sect.  88  the  rate  is  directed 
to  be  made  upon  the  occupier  "  of  all  such  kinds  of  property  as  by 
the  laws  in  force  for  the  time  being  are  or  may  be  assessable  to  any 
rate  for  the  relief  of  the  poor : "  can  that  refer  to  a  kind  of  property 
assessable  or  not  merely  in  respect  of  locality  ?) 

To  qualify  the  exemption  in  the  later  part  of  the  section  by  an 
inference  thus  drawn  from  a  distinct  and  separate  part  of  the 
section  would  be  equivalent  to  repealing  an  affirmative  statute  by 
implication  from  another  affirmative  statute,  which  cannot  be  done ; 
a  principle  which  is  illustrated  by  Foster's  case  (2),  Goldson  v. 
Buck  (a),  Bex  v.  Idle  (4),  *Beg.  v.  St  Leonard's,  Shoreditch  (5),  Usher 
v.  Walters  (6),  Pilkington  v.  Cooke  (7),  Wrightup  v.  Oreenacre  (8).  In 
Beg.  v.  St  George,  Southwark  (9),  words  of  a  statute  expressly 
empowering  to  rate  all  inhabitants  and  occupiers  of  houses  were 


(1)  This  procedure  is  obsolete :  see 
Public  Health  Act,  1876  (38  &  39 
Vict.  c.  55),  ss.  5  and  6.— A.  0. 

(2)  11  Co.  Bep.  56  b,  62  b. 

(3)  15  East,  372. 

(4)  2  B.  &  Aid.  149. 


(5)  13  Q.  B.  964. 

(6)  4  Q.  B.  553. 

(7)  16M.&W.  615. 

(8)  10  Q.  B.  1. 

(9)  10  Q.  B.  852. 
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held  to  be  controlled  by  an  exemption  recognised,  though  not 
expressly  given,  in  another  part  of  the  same  statute. 

T.  P.  E.  Thompson,  in  reply : 

Sect.  8  (l)  of  the  Public  Health  Improvement  Act,  1848,  cannot  be 
construed  as  excluding  from  the  application  of  the  Act  all  districts 
the  inhabitants  of  which  are  not  rated  to  the  poor.  It  merely 
makes  the  assent  of  a  certain  portion  of  rated  inhabitants  a  test  of 
the  fact  that  the  place  may  generally  be  benefited  by  the  adoption 
of  the  Act:  and  the  petition  is  followed,  not  by  the  immediate 
application  of  the  Act,  but  by  the  appointment  of  an  inspector. 
Whatever  class  of  inhabitants  were  fixed  upon  for  this  purpose,  some 
anomaly  like  that  suggested  on  the  other  side  would  arise.  (He  was 
then  stopped  by  the  Court.) 

Erlb,  J.  (2) : 

The  question  is,  whether  a  rate  can  be  laid  by  the  local  board  of 
health  on  a  house  which  is  within  the  area  of  the  city  and  also 
within  the  precinct  of  the  Abbey.  Mr.  Pearson  contends  that  the 
provisional  order  could  not  take  effect  within  the  precinct  because 
the  inhabitants  are  not  rated  to  the  relief  of  the  poor,  and  the  juris- 
diction of  the  board  of  health  cannot  come  *into  existence  without 
the  petition  of  one-tenth  of  the  inhabitants  who  are  so  rated.  But 
I  think  it  is  not  essential  to  the  jurisdiction  that  the  inhabitants  of 
the  particular  spot  should  be  rateable  to  the  poor.  What  Parliament 
has  required  is  the  petition  of  one  tenth  of  the  inhabitants  rated  to 
the  poor  within  the  whole  boundary :  if  there  be  such  a  petition,  all 
the  inhabitants,  rated  to  the  poor  or  not,  are  brought  within  the 
8th  section  of  the  Public  Health  Act,  1848.  Such  a  petition  was 
made :  and  the  provisional  order  puts  the  Act  into  operation  over 
the  whole  area  of  the  city.  There  can  therefore,  according  to 
ordinary  understanding,  be  no  doubt  that  the  local  board  of  health 
may  act  within  the  precinct.  Then,  the  general  power  to  rate 
being  given  to  this  extent,  the  main  point  for  the  appellant  is  that 
the  property  within  the  precinct  falls  within  the  exemption  in  the 
third  proviso  of  sect.  88,  inasmuch  as  property  so  situated  is  exempt 
from  rate  by  stat.  44  Geo.  III.  c.  lviii.  Now,  assuming  that  such 
an  exemption  is  created  by  the  statute  last  mentioned,  the  question 
propounded  is,  Whether  the  third  proviso  in  sect.  88  of  the  Public 
Health  Act,  1848,  applies.    I  am  of  opinion  that  it  does  not ;  and 

(1)  See  ante,  p.  678,  note  (1).  (2)  Lord    Campbell,    Oh.    J.,    and 
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that  the  proviso  does  not  extend  to  property  exempted  in  respect  of 
its  locality,  but  only  to  property  exempted  in  respect  of  its  kind.  To 
make  this  distinction  intelligible :  in  almost  all  local  Acts  for  light- 
ing and  paving,  certain  kinds  of  property  are  selected  for  exemption, 
in  consideration  of  the  nature  of  the  property  which  derives  benefit 
from  the  Act :  one  kind  of  property  may  derive  such  benefit :  another, 
such  as  arable  and  pasture  land,  may  not,  and  is  therefore  exempted 
from  the  rate ;  and  it  was  thought  reasonable  to  perpetuate  such  an 
exemption.  That  I  *take  to  be  the  meaning  of  this  clause.  Now, 
so  construing  it,  and  assuming  that  all  the  property  within  the 
precinct  is  exempted  under  stat.  44  Geo.  III.  c.  lviii.,  it  is  clear 
that  the  kind  of  property  now  in  question  is  not  to  be  exempted 
under  sect.  88  of  the  Public  Health  Act,  1848 :  it  is  the  very  kind 
of  property  which  ought  to  be  rated.  In  the  case  which  has  been 
referred  to  (l)  a  construction  was  put  upon  this  clause ;  and  we  held 
that  no  property,  merely  by  virtue  of  its  being  previously  exempted 
in  respect  of  its  locality,  fell  within  the  exemption  in  the  proviso. 
That  is  an  answer  to  the  main  point  urged  in  favour  of  the  appellant. 
As  to  the  assumption  itself,  that  the  property  so  situate  was  exempt 
from  rating  under  stat.  44  Geo.  III.  c.  lviii.,  if  it  were  necessary  to 
consider  it,  I  am  by  no  means  of  opinion  that  it  is  a  true  assump- 
tion. Sect.  85  declares  what  is  to  be  rated :  and,  under  this,  it  is 
impossible  to  contend  that  the  property  is  not  to  be  rated  at  all : 
there  is  an  affirmative  enactment  that  it  shall  be  rated  equally  with 
other  hereditaments  :  but  this,  it  is  suggested,  is  inconsistent  with 
section  62.  I  incline  to  think  that  this  section  meant  only  to  give 
the  Dean  and  Chapter  the  option  of  having,  within  the  precinct,  the 
sole  authority  of  Commissioners  :  and  then  to  provide,  by  the  words 
in  sect.  85  which  otherwise  have  no  meaning,  how  the  property 
within  the  precinct  is  to  be  rated,  seemingly  giving  the  Commis- 
sioners who  act  for  the  rest  of  the  city  power  to  act  if  the  Dean  and 
Chapter  do  not  think  proper  to  execute  their  powers.  I  incline  to 
think  that  this  is  the  effect.  Sect.  68,  it  is  true,  appears  to  make  it 
penal  on  the  Dean  and  Chapter  not  to  exercise  their  *powers  ;  but 
that,  I  think,  may  mean  only  the  case  where  they  have  declared 
their  intention  to  execute  them,  but  afterwards  neglect  to  do  so.  On 
the  whole,  I  am  of  opinion  that  this  rate  is  valid. 


Crompton,  J.  : 
I  am  of   the   same  opinion.    Mr.  Pearson  contends  that  an 
(1)  Ante,  p.  673,  note  (2). 


vol.  xov.]      1858.    Q.  B.    2  EL.  &  BL.  511—512. 


681 


exemption  is  given  by  stat.  44  Geo.  III.  c.  lviii.,  and  that  this  is  not 

taken  away  by  the  Public  Health  Act,  1848.    I  think  he  failed  on 

both  points.    If  it  were  necessary  to  decide  the  first,  I  should  be 

of  opinion  that  stat.  44  Geo.  III.  c.  lviii.  gave  no  such  exemption.  The 

85th   section  expressly  enacts  that  the  property  shall  be  rated 

equally  with  other  property.     That  does  not  appear  to  me  to  be 

altered  by  sect.  62 :  the  meaning  may  well  be  that  the  power  is  to  be 

exercised  by  the  Dean  and  Chapter,  if  they  think  proper,  and  that 

they  shall  carry  this  out  by  rating  equally  with  the  other  property. 

But,  whether  this  be  so  or  not,  I  think  Mr.  Pearson  did  not  make 

out  the  second  point.    He  suggests  that  no  benefit  arose  to  the 

Dean  and  Chapter  under  stat.  44  Geo.  III.  c.  lviii.,  because  they 

cannot  place  lamps  in  a  place  where  the  greater  part  of  the  space 

may  be  occupied  by  private  gardens.    But  they  are  benefited  by 

the  whole  city  being  lighted,  which  facilitates  the  access  to  and 

from  the  precinct.     The  only  point  upon  which  I  felt  a  doubt  was 

as  to  sect.  8  (l)  of  the  Public  Health  Act,  1848.    But  we  cannot  hold 

that,  where  a  small  part  of  a  city  happens  not  to  be  rated  to  the 

poor,  the  benefit  of  the  Act  is  not  to  be  applied  throughout  the 

whole  city.     The  main  question  turns  on  the  proviso  in  sect.  88 ; 

and,  as  to  that,  the  point  has  already  been  decided  in  the  case 

which  has  been  mentioned.     There  can  be  no  doubt  that  "  kind  of 

property  "  *refers  to  the  sort  of  property,  not  to  its  locality :  that 

is  clearly  the  meaning  of   the  words  in  the  earlier  part  of  the 

section ;  and  the  exempting  proviso  must  use  them  in  the  same 

sense. 

Judgment  for  respondents. 


Tait 

c. 
Cablislb 

Local 
Board  of 
Health. 
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TUKNER  v.   EVANS. 

(2  El.  &  Bl.  512—520 ;  S.  C.  22  L.  J.  Q.  B.  412 ;  17  Jur.  1073 ;  21  L.  T.  0.  S.  153.) 

Action  on  an  agreement,  by  which  defendant,  a  wine  merchant  at  C,  sold 
to  plaintiffs  his  house  and  premises  at  0.  aud  his  stock-in-trade,  and  also 
sold  the  goodwill  of  his  business,  and  in  consideration  thereof  promised 
them  not  directly  or  indirectly  to  "set  up,  embark  in,  or  carry  on,  the 
business  or  trade  of  a  wine  merchant  at  C,  or  at  any  other  town  or  place 
within  the  three  counties  of  C,  A.  or  M."  Breach :  That  he  had  done  so. 
Issue  thereon.  On  the  trial,  it  was  admitted  that,  after  the  agreement, 
defendant  commenced  business,  as  a  wine  merchant,  at  a  town  not  within 
the  prohibited  district,  and  from  thence  in  many  instances  supplied  wine  to 
persons  resident  within  the  district,  in  pursuance  of  orders  solicited  by  him 
within  the  district ;  but  he  had  no  residence,  warehouse  or  place  of  business 
within  the  district ;  and  it  was  left  to  the  Court,  as  a  mixed  question  of 


1853. 
June  6. 

[512] 


(1)  See  ante,  p.  678,  note  (1). 
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Turk bb  law  and  fact,  to  say  whether  this  was  a  breach  :   Held,  that  defendant 

v.  might  carry  on  business  within  the  district,  to  such  an  extent  as  to  be  a 

Evans.  breach  of  the  contract,  though  he  had  neither  place  of  business  nor  stores 

within  the  district.  And  held  also,  as  a  matter  of  fact,  that  he  had  supplied 
wine  so  systematically  within  the  district,  as  to  have  made  a  business  of  it. 
And  the  verdict  was  entered  for  plaintiff. 

Count  reciting  that  defendant,  before  the  making  of  the  after 
mentioned  agreement,  carried  on  the  business  of  a  wine  and  spirit 
merchant  at  Carnarvon.  And  that,  by  an  agreement  between  plain- 
tiffs and  defendant,  in  consideration  that  plaintiffs  would  purchase 
from  defendant  his  house  and  premises  at  Carnarvon  for  1,400/., 
and  his  stock  in  trade  and  household  furniture  there  at  a  valua- 
tion, and  would  pay  defendant  2,000/.  in  the  nature  of  and  as  a 
premium  for  the  good  will  of  the  said  business  of  a  wine  and 
spirit  merchant  then  carried  on  by  defendant,  defendant  promised 
that  he  should  not,  nor  would,  at  any  time  or  times  thereafter, 
by  himself,  his  partner  or  agent,  or  otherwise  howsoever,  either 
directly  or  indirectly,  set  up,  embark  in,  or  carry  on,  the  business 
[  *513  ]  or  trade  of  a  wine  or  spirit  *merchant  at  Carnarvon,  or  at  any 
other  town  or  place  within  the  three  counties  of  Carnarvon,  Angle- 
sea  and  Merioneth.  Breach :  That  defendant  did,  by  himself,  his 
partner  and  agents,  and  otherwise,  directly  and  indirectly,  set  up, 
embark  in  and  carry  on  the  trade  and  business  of  a  wine  and  spirit 
merchant  at  Carnarvon,  and  in  other  towns  and  places  within  the 
counties  of  Carnarvon,  Anglesea  and  Merioneth.  Plea :  A  traverse 
of  the  breach  in  terms.    Issue  thereon. 

On  the  trial,  before  Maule,  J.,  at  the  last  Carnarvon  Assizes, 
it  appeared  that  the  plaintiff  Thomas  Turner  and  his  brother 
Lewellyn  Turner,  on  20th  May,  1845,  entered  into  a  written 
agreement  to  purchase  the  good  will  of  the  business  of  the  defen- 
dant, who  was  then  about  to  retire.  The  material  part  of  the 
agreement  was  to  the  same  effect  as  that  set  out  in  the  count. 
On  2nd  June,  1845,  by  agreement  between  the  plaintiff  Thomas 
Turner,  Lewellyn  Turner,  the  defendant  and  the  plaintiff  John 
Turner,  some  alterations,  not  material  to  the  present  case,  were 
made  in  the  terms  of  the  purchase ;  and  the  plaintiff  John  Turner 
was  substituted  for  Lewellyn  Turner.  The  two  plaintiffs  paid  the 
defendant  the  stipulated  price,  and  carried  on  business  in  Car- 
narvon and  the  other  counties  as  successors  to  the  defendant,  who 
removed  from  Carnarvon,  and  was  not  engaged  anywhere  in  the 
wine  or  spirit  trade  till  the  year  1851,  when  he  set  up  business  as 
a  wine  and  spirit  merchant  in  Chester.     The  plaintiffs  applied  to 
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Kindersley,  V.-C.  for  an  injunction  to  prohibit  the  defendant  from  Turner 
carrying  on  the  business  of  a  wine  or  spirit  merchant  within  the  Evans. 
prohibited  counties ;  alleging  that  he  personally  and  by  his  agents 
solicited  orders  from  old  customers  in  those  counties,  and  supplied 
them  from  his  place  of  business  *at  Chester.  The  Vice-Chancellor,  C  *514  3 
without  expressing  any  opinion  as  to  whether  the  facts  alleged 
would  or  would  not  be  a  breach  of  the  agreement,  ordered  that, 
on  the  defendant  undertaking  to  keep  accounts  of  his  dealings 
within  the  counties,  the  motion  should  stand  over  till  the  plaintiffs 
brought  an  action.  On  appeal  by  the  plaintiffs  to  the  Lords 
Justices,  their  Lordships  differed  in  opinion.  Lord  Cranworth  was 
of  opinion  that  the  facts  alleged  were  not  a  breach  of  the  agree- 
ment. Lord  Justice  Knight  Bruce  was  of  opinion  that  they 
were  a  breach,  and  that  there  ought  to  be  an  injunction.  The 
Lords  Justices  under  these  circumstances  did  not  vary  the  Vice- 
chancellor's  order.  At  the  trial  the  facts  were  ultimately  agreed 
upon.  It  was  admitted  by  both  sides  that,  since  the  execution 
of  the  agreement,  the  defendant  had  set  up  business  as  a  wine  and 
spirit  merchant  at  Chester,  and  had  in  fifty  instances  supplied 
wine  and  spirits  to  persons  resident  in  Carnarvon,  and  in  other 
towns  and  places  within  Carnarvon,  Anglesea  and  Merioneth,  in 
pursuance  of  orders  solicited  by  him  personally  and  by  his  agents 
from  those  persons  within  Carnarvon,  and  the  said  other  towns  and 
places :  and  that  defendant  had  no  place  of  residence,  warehouse, 
cellars  or  place  of  business  within  Carnarvon  or  the  said  other 
towns  and  places.  On  these  admitted  facts,  the  learned  Judge 
directed  a  verdict  for  the  defendant,  with  leave  to  move  to  enter  a 
verdict  for  the  plaintiffs  with  nominal  damages. 

Webby,  in  the  ensuing  Term,  obtained  a  rule  nisi  accordingly. 

BramweU,  Mclntyre  and  V.  Williams  now  showed  cause : 

The  whole  question  is,  What  is  meant  by  *"  setting  up  or  carrying  r  *&15;| 
on  the  business  of  a  wine  or  spirit  merchant "  at  a  place  ?  There 
is  no  doubt  that,  if  a  person,  not  aware  of  the  previous  agreement 
with  the  plaintiffs,  were  asked  the  question,  "  Where  did  Evans  set 
up  his  business  in  1851  ?  "  he  would  answer  "  Chester."  If  a  man 
is  to  be  considered  as  setting  up  his  business  wherever  he  solicits 
a  customer,  he  sets  up  many  businesses,  not  one.  The  fact,  that 
the  trade  thus  carried  on  at  Chester  is  or  may  be  injurious  to  the 
trade  at  Carnarvon  purchased  by  the  plaintiffs,  should  not  affect 
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Turner  the  question.  That  might  be  a  good  reason  why  the  plaintiffs 
Evaiip.  should  have  stipulated  that  the  defendant  should  not  trade  with 
persons  in  the  counties ;  but  it  cannot  alter  the  bargain,  which  is 
only  that  he  should  not  carry  on  the  trade  there.  Could  it  be  said 
that,  if  a  customer,  resident  at  Carnarvon,  came  to  Chester  and  gave 
an  order  to  the  defendant,  the  defendant  was  bound  to  refuse  to 
supply  ?  If  not,  how  can  it  make  a  difference  if  the  order  is  given 
at  Carnarvon. 

(Crompton,  J. :  We  must  take  it,  on  these  admissions,  that  the 
wine  and  spirits  were  supplied  in  the  ordinary  way,  the  wine 
merchant  delivering  the  wine  at  his  customer's  abode.  If  so,  in 
each  of  these  cases,  the  contract  for  sale  of  the  wine,  and  the 
delivery,  both  take  place  in  Carnarvon.  Is  it  not  a  question  of 
degree  whether  those  instances  amount  to  carrying  on  trade  there  ? 
If  a  wine  merchant  has  his  stores  in  Dublin  and  supplies  many 
customers  in  England,  which  is  a  common  case,  is  not  he  a  trader 
in  England  within  the  bankrupt  law  ?) 

Perhaps  he  is ;  for  he  trades  :  but  the  question  here  is,  not  whether 
he  trades  in  Carnarvon,  but  whether  he  sets  up  or  carries  on  the 
trade  which  was  purchased  by  the  plaintiffs.  Licences  must,  by 
[  *5i6  ]  *stat.  6  Geo.  IV.  c.  81,  s.  7,  specify  the  place  at  which  the  trade  or 
business  is  to  be  carried  on.  The  plaintiff's  licence  would  specify 
Carnarvon ;  the  defendant's  Chester.  Lord  Justice  Knight  Brucb 
seems  to  have  been  principally  influenced  by  an  impression  that  the 
defendant  was  defrauding  the  plaintiffs.  But  no  such  consideration 
should  influence  the  construction  of  the  agreement,  which  depends 
on  the  meaning  of  the  words  used. 

Sir  F.  Thesiger,  Welsby,  E.  Beavan  and  Coxon,  in  support  of 
the  rule: 

The  question  depends  on  the  meaning  of  the  words :  but  they  are 
to  be  construed  with  reference  to  the  transaction  with  respect  to 
which  they  are  used.  Here  the  words  are  used  in  a  contract,  by 
which  the  defendant  sells  a  business ;  and  he  promises  not  to 
set  up  or  carry  on  that  business  in  the  counties  of  Carnarvon, 
Anglesea,  or  Merioneth.  He  had  no  warehouses  in  Anglesea  or 
Merioneth :  and  before  the  agreement  he  carried  on  business  in 
those  two  counties  from  Carnarvon,  precisely  as  he  now  does  from 
Chester. 
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Lord  Campbell,  Gh.  J. :  Turner 

v. 
This  case  has  been  ably  argued :  but,  after  hearing  all  that  has       Evans. 

been  urged  by  the  defendant's  counsel,  I  come  to  a  conclusion 
favourable  to  the  plaintiffs.  The  question  was,  at  the  trial,  left  to 
the  Court  as  a  mixed  question  of  law  and  fact ;  which  in  truth  it  is. 
The  question  of  law  is,  Whether  there  could  be  an  infringement  of 
the  defendant's  promise,  it  being  admitted  that  the  defendant  had 
no  place  of  residence,  warehouse,  cellars  or  place  of  business  within 
the  prohibited  district.  I  am  of  opinion  that  without  having  any 
one  of  these  the  defendant  might  break  the  contract.  In  ascertaining 
what  the  meaning  *of  the  contract  is,  I  must  look  to  the  circum-  [  *517  ] 
stances ;  and  the  language  used  is  to  be  understood  with  reference 
to  those.  I  am  not  now  to  say  what  the  phrase  ,"  carrying  on 
business  at  a  place  "  may  mean  in  the  Excise  Acts,  or  in  other  con- 
tracts ;  but  to  say  what,  in  common  sense,  it  means  when  used  by 
one  who  sells  the  business  of  a  wine  merchant  for  a  large  sum  of 
money  and  promises  that  he  will  not  directly  nor  indirectly  carry 
on  that  business  within  a  specified  district.  It  cannot  then  be 
supposed  to  mean  that  he  may,  after  selling  the  good  will  of  that 
business,  do  what  he  will  within  the  district  provided  he  has  no 
cellars  or  stores  within  it.  If  so,  the  intention  of  the  parties  might 
be  completely  defeated.  The  intention  was,  that  the  plaintiffs  who 
purchased  the  good  will  of  the  defendant's  business  should  supply 
his  customers.  But,  according  to  the  defendant's  construction,  he 
might  be  in  Carnarvon  every  day,  solicit  orders  from  every  customer 
in  the  place,  and  supply  them  as  before,  except  that  the  wine  must 
be  brought  from  a  cellar  outside  the  district ;  and  thus  he  might 
effectually  defraud  the  plaintiffs  of  the  business  which  they  bought 
and  paid  for.  I  think,  however,  that  it  is  not  of  the  essence  of  the 
business  of  a  wine  merchant  to  have  a  warehouse,  cellar  or  place 
of  business  at  all :  and,  consequently,  that  there  might,  in  point  of 
law,  be  a  breach  of  this  contract  by  the  defendant  without  his  having 
any  of  those.  Then,  that  being  so,  there  comes  the  question  of 
fact:  and  1  am  now  substituted  for  a  juryman;  and  I  am  to 
say  whether  what  has  taken  place  was  a  breach  in  fact. 
I  look  at  the  admissions  in  this  case ;  and  I  find  that  the 
defendant  from  his  cellars  in  Chester,  in  fifty  instances,  supplied 
persons  in  Carnarvon  and  elsewhere  within  the  three  counties,  in 
pursuance  of  orders  solicited  *by  him  personally  and  by  his  agents  [  *618  ] 
within  the  district.  Now  what  was  the  defendant's  promise  ?  That 
he  would  not  "by  himself,  his  partner  or  agent,   or  otherwise 
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turner  howsoever,  either  directly  or  indirectly  set  up,  embark  in,  or  carry 
Evans.  on,  the  business  or  trade  of  a  wine  or  spirit  merchant  at  Carnarvon," 
or  at  any  other  town  or  place  within  the  three  counties  named. 
On  the  admissions,  I  think  he  did  directly  carry  on  the  business  at 
and  in  Carnarvon  ;  for  I  see  no  distinction  here  between  the  words 
"  at "  and  "  in."  What  has  he  done  ?  He  has,  as  a  wine  merchant, 
systematically  solicited  in  Carnarvon  orders  from  customers  there, 
which  he  executed  in  Carnarvon.  If  he  had  had  stores  there  to 
which  he  once  for  all  brought  his  wine,  and  from  thence  delivered 
it  to  his  customers,  it  is  admitted  that  it  would  be  a  breach.  Can 
it  make  any  difference  that,  toties  quo  ties,  the  wine  is  brought  by 
the  defendant's  agents  from  Chester,  and  delivered  to  the  customer 
from  the  defendant's  cart  at  Carnarvon  instead  of  from  his  stores 
there  ?  I  am  of  opinion  that,  if  this  is  done  systematically,  it  is 
carrying  on  the  business  of  a  wine  merchant.  If  done  now  and 
then,  to  oblige  an  old  customer  or  the  like,  it  would  be  no  breach 
of  the  contract ;  for  that  would  not  be  carrying  on  business  :  but 
here  it  was  done  on  system. 

Erlb,  J.  (l) : 

The  defendant  sold  the  good  will  of  his  business  of  a  wine 
merchant  at  Carnarvon  for  2,0002.,  and  contracted  with  the  pur- 
chasers not  to  carry  on  the  business  of  a  wine  merchant  at 
Carnarvon,  or  at  any  other  place  within  Carnarvon,  Anglesea,  or 
Merioneth  :  and  he  has,  as  a  wine  merchant,  obtained  and  executed 
[  *6i9  ]  *as  many  orders  as  he  could  get  from  customers  within  those 
counties :  and  we  are  called  on  to  say  if  that  is  a  breach  of  the 
contract.  The  defendant  says  it  is  not,  for  he  has  his  counting 
house,  clerks  and  cellars  at  Chester,  not  within  the  district.  The 
language  of  all  contracts  must  be  construed  with  reference  to  the 
circumstances  ;  and  the  intention  is  to  be  collected  from  the  words 
as  used  with  reference  to  these.  Here  the  parties  agree  to  buy  and 
sell  the  good  will  of  a  business  for  a  sum  of  money.  The  object 
was,  that  the  purchasers  might  get  the  profits  of  that  business. 
How  are  those  profits  earned,  but  by  obtaining  and  executing  orders 
for  wine?  I  think  clerks,  warehouses,  cellars,  &c,  are  but  appli- 
ances and  incidents  to  the  business.  The  business  may  be  carried 
on  without  any  of  them,  by  a  person  who  obtains  and  executes 
orders,  and  cannot  be  carried  on  unless  orders  are  obtained :  then, 
construing  the  contract  here  according  to  the  intention,  to  be 
(l)  Coleridge,  J.  was  absent. 
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gathered  from  the  words  as  used  in  such  a  transaction,  I  think      Turner 
there  is  a  breach.  Evans. 

Cbompton,  J.: 

Mr.  Bramwell  asks  us  to  put  the  same  sense  on  the  words  "  carry 
on  business  at  a  place  "  that  would  be  put  on  them  by  a  person 
who  does  not  know  anything  about  the  contract :  and  he  says  such 
a  person  would  say  that  the  defendant  carried  on  his  business  at 
Chester,  not  at  Carnarvon.  But  I  do  not  think  that  is  the  way  in 
which  contracts  are  to  be  construed.  We  are  to  look  at  the  whole 
instrument  and  the  object  of  the  parties,  and  see  what  is  the  inten- 
tion to  be  collected  from  the  whole  of  the  language  with  reference 
to  those.  Here  the  object  was  to  sell  to  the  plaintiffs  the  connec- 
tion *and  good  will  of  the  defendant's  business  as  a  wine  merchant ;  [  '520  ] 
and  for  that  object  the  defendant  promises  not  directly  or  indirectly 
to  carry  on  that  business  within  the  three  counties.  It  seems  to 
me  he  has  done  so,  indirectly  at  all  events,  if  not  directly.  The 
business  of  a  wine  merchant  is  to  make  a  profit  by  selling  and 
delivering  wine.  The  defendant  has,  systematically,  agents  in  the 
prohibited  district  soliciting  and  executing  orders  for  wine.  It  is 
not  material,  I  think,  how  he  brings  the  wine  to  his  customers, 
whether  from  stores  within  the  district  or  without.  The  wine, 
whether  delivered  from  stores  or  from  a  cart,  is  equally  sold  and 
delivered  in  the  district.  I  do  not  see  that  it  is  at  all  necessary 
that  he  should  have  any  wine  within  the  district,  if  he  is  evading 
his  contract.  I  think  the  question  is  one  of  fact :  Was  he  doing 
this  on  system  ?  For  he  would  not  be  carrying  on  business  if  he 
did  it  only  now  and  then :  but  on  that  point  there  is  ample  evidence 

to  justify  a  verdict  for  the  plaintiffs. 

Rule  absolute. 


In  be  EDWARD  BOYCE.  1853. 

(2  El.  &  BL  521—530 ;  S.  0.  22  L.  J.  Q.  B.  393 ;  17  Jur.  715.)  JuM  7* 

[Commitment  of  judgment  debtor;  see  now  Debtors  Act,  1869  (32  &  33  Vict, 
c.  62),  s.  5,  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  164,  County  Court 
Bules,  1903,  Ord.  XXV.  r.  55.] 

The  EASTERN  UNION  RAILWAY  COMPANY  v.  The       i853. 
EASTERN  COUNTIES  RAILWAY  COMPANY.  Ju^ 

(2  El.  &  Bl.  530-545  ;  S.  C.  22  L.  J.  Q.  B.  371.) 

[Powers  of  arbitrators  under  a  special  Act;  see  now  Bailway  Companies 
Arbitration  Act,  1859  (22  &  23  Vict  c.  59),  s.  2.] 
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1868.  REG.  v.  PILKINGTON  and  Another  (1). 

June  9 
"        (2  El.  &  Bl.  546—655 ;  S.  C.  21  L.  T.  O.  S.  165  ;  sub  nom.  Ex  p.  Grimes,   22 

[  546  ]  L.  J.  M.  C.  153;  17  Jur.  554.) 

Under  stat.  7  &  8  Vict.  c.  101,  s.  3(2),  justices  may  make  an  order  of 
maintenance  on  the  putative  father  of  a  bastard  child  born  of  a  married 
woman,  where  non-access  of  the  husband  can  be  shown.  And,  in  the 
order,  the  mother  may  be  described  as  a  single  woman : 

So  held,  in  a  case  where  the  husband  was  absent  under  sentence  of 
transportation. 

Held  also,  that  the  liability  of  the  putative  father,  under  the  order,  was 
not  put  an  end  to  by  the  husband  and  wife  having  renewed  cohabitation. 

Where  justices,  under  the  above  circumstances,  refused  to  issue  a  warrant 
of  distress  for  arrears  of  the  sum  ordered  to  be  paid,  assigning  as  their 
reason  that  the  putative  father  was  discharged  from  the  order  by  the 
husband's  return  and  cohabitation,  the  Court  made  absolute  a  rule  for 
ordering  them  to  issue  the  warrant,  holding  that  this  could  not  be  considered 
as  a  refusal  made  in  the  exercise  of  the  discretion  of  the  justices. 

Bodkin,  in  last  Term,  obtained  a.  rule  calling  upon  William 
Pilkington  and  Zechariah  Sillar,  Esquires,  two  justices  of  Lanca- 
shire, and  Patrick  M'Cue,  to  show  cause  why  the  said  two  justices 
should  not  issue  their  warrant  for  distress  and  sale  of  the  goods  and 
chattels  of  the  said  P.  M'Cue,  for  recovery  of  the  sum  of  19*.  6rf., 
being  the  amount  of  arrears  of  a  weekly  sum  of  1*.  6d.,  directed  by 
an  order  made,  the  7th  December,  1847,  under  the  hands  and  seals 
of  Richard  Edwards  and  Samuel  Taylor,  Esquires,  two  justices  of 
Lancashire,  to  be  paid  by  the  said  P.  M'Cue  to  Elizabeth  Grimes, 
the  mother  of  a  bastard  child  of  which  he  was  adjudged  to  be  the 
putative  father,  as  in  the  said  order  mentioned. 

From  the  affidavit  on  which  the  rule  was  obtained,  it  appeared 
that  Elizabeth  Grimes,  on  7th  September,  1847,  obtained  at  Petty 
Sessions  an  order  under  stat.  7  &  8  Vict.  c.  101,  of  which  the 
material  parts  are  as  follows  : 

"  County  of  Lancaster,  to  wit.  At  a  Petty  Sessions  of  her 
Majesty's  justices  of  the  peace  for  the  county  of  Lancaster,  holden 
in  and  for  the  division  of  Prescot  in  the  said  county,  at "  &c,  on 
f  *547  ]  7th  December,  1847,  "  before  *us,  Richard  Edwards  and  Samuel 
Taylor,  Esquires,  two  of  her  Majesty's  justices "  &c.  "Whereas 
one  Elizabeth  Grimes,  single  woman,  residing  at "  &c,  "  within 
this  division,  did  on  the  8th  day  of  November,  1847,  having  been 
delivered  of  a  male  bastard  child  within  twelve  calendar  months 
prior  thereto,  make  application  to  William  Pilkington,  Esquire,  one 

(1)  Cited,  Jones  v.  Davits  [1901]  1  (2)  Repealed  and  re-enacted  by  the 

Q.  B.  118,  122,  70  L.  J.  E.  B.  38;  83      Bastardy  Laws  Amendment  Act,  1872 
L.  T.  412.  (35  & 36  Viot  c  66),  ss.  2  and  3.— A.  0. 
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of  her  Majesty's  justices  of  the  peace  acting  for  this  division,  for         Rm. 

a  summons  to  be  served  upon  one  Patrick  M'Cue,  of  "  <fcc.,  "  whom  pilkington. 

she  alleged  to  be  the  father  of  the  said  child :  and  the  said  justice 

thereupon  issued  his  summons  to  the  said  P.  M'Cue,  to  appear  at 

a  Petty  Session  to  be  holden  on  this  day  for  this  division  "  &c,  "  to 

answer  her  complaint "  <fec.     "  And  whereas  the  said  P.  M'Cue, 

having  been  duly  served  "  &c,  "  and  now  appearing  in  pursuance 

thereof,  and  the  said  Elizabeth  Grimes  having  now  applied  to  us, 

the  said  justices  in  Petty  Session  assembled,  for  an  order  upon  the 

said  P.  M'Cue  according  to  the  form  of  the  statute  "  &c. ;  "  and  it 

being  now  proved  to  us,  in  the  presence  and  hearing  of  the  said 

P.  M'Cue,  that  the  said  child  was,  since  the  passing  of  an  Act "  &c. 

(7  &  8  Vict.  c.  101),  "  that  is  to  say  on  the  26th  day  of  February, 

a.d.  1847,  born  a  bastard  of  the  body  of  the  said  E.  Grimes:  and 

we  having,  in  the  presence  and  hearing  of  the  said  P.  M'Cue, 

heard  the  evidence  of  such  woman,  and  such  other  evidence  as  she 

hath  produced,  and  having  also  heard  all  the  evidence  tendered  by 

the  said  P.  M'Cue,"  and  the  evidence  of  E.  Grimes  having  been 

corroborated  &c.,  "  do  hereby  adjudge  the  said  P.  M'Cue  to  be  the 

putative  father  of  the  said  bastard  child.    And,  having  regard  to 

all   the  circumstances  of  the  case,  we  do  now  hereby  order  that 

*the  said  P.  M'Cue  do  pay  unto  the  said  E.  Grimes,  the  mother       [  •sis  ] 

of  the  said  bastard  child,  so  long  as  she  shall  l\ve,  and  shall  be 

of  sound  mind,  and  shall  not  be  in  any  gaol  or  prison,  or  under 

sentence  of  transportation,  or  to  the  person  who  may  be  appointed 

to  have  the  custody  of  such  bastard  child  under  the  provisions  of 

the  said  statute,  the  sum  of  la.  6d.  per  week,  henceforth,  until  the 

said  child  shall  attain  the  age  of  thirteen  years,  or  shall  die,  or  the 

said  E.  Grimes  shall  marry : "  with  costs. 

From  the  affidavit,  it  further  appeared  that,  at  the  time  of 
making  the  order,  E.  Grimes  was  a  married  woman :  and  her  hus- 
band, James  Grimes,  then  was,  and  for  several  years  had  been, 
absent  from  her,  residing  as  a  convict  under  sentence  of  transpor- 
tation in  Van  Diemen's  Land.  M'Cue  continued,  under  the  order 
above  mentioned,  to  pay  the  sum  of  1*.  6d.  weekly  to  E.  Grimes  up 
to  and  until  16th  November,  1852,  about  which  time  James  Grimes 
returned  to  England  and  began  to  live  with  his  wife  E.  Grimes. 
James  Grimes  absconded  from  his  wife  in  about  six  weeks  from 
that  time,  and  had  never  been  again  heard  of.  Patrick  M'Cue 
refusing  to  pay  any  more  money,  E.  Grimes  exhibited  an  informa- 
tion upon  oath  before  a  justice,  stating  the  order,  that  the  child 
b.b. — vol.  xcv.  44 
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Reg.  was  living  and  under  thirteen  years  of  age,  that  she  herself  had 
PiLKiKOTOK.  not  been  married  since  the  order,  and  that  M'Cue  was  in  arrear 
19*.  6d.,  for  thirteen  weeks.  On  this  information  she  obtained  a 
summons  for  the  apprehension  of  M'Cue,  and  for  having  him 
brought  before  the  justices  of  the  division.  He  appeared  accord- 
ingly; when  E.  Grimes  applied  for  a  warrant  of  distress.  The 
[  *5*9  ]  justices  adjourned  the  hearing  to  8th  *  March,  1858.  On  that  day 
M'Cue  again  appeared,  before  Messrs.  Pilkington  and  Sillar ;  when 
the  above  facts  were  proved  upon  oath.  But  the  justices,  as 
deposed,  "  did  then  and  there  refuse  to  grant  their  distress  warrant, 
as  required  by  said  Elizabeth  Grimes,  on  the  ground  that  said 
Patrick  M'Cue  was  not  liable  to  pay  to  said  Elizabeth  Grimes  the 
weekly  sum  of  Is.  6d.,  as  directed  by  said  order,  he  being,  in  the 
opinion  of  said  last  mentioned  justices,  discharged  from  said  order, 
by  reason  of  the  husband  of  said  Elizabeth  Grimes  having  returned 
and  cohabited  with  her  in  manner  herein  aforesaid." 

The  affidavit  in  answer  did  not  introduce  any  material  variation 
from  the  above  statement. 

Pashley  now  showed  cause : 

First :  the  magistrates,  under  sect.  8  (1)  have  a  discretion  :  "  they 
may  adjudge  the  man  to  be  the  putative  father  of  such  bastard 
child ;  and  they  may  also,  if  they  see  fit,  having  regard  to  all  the 
circumstances  of  the  case,  proceed  to  make  an  order  on  the  putative 
father  : "  the  sum  to  be  paid  "  may,  if  the  said  justices  think  fit,  be 
calculated"  as  there  mentioned. 

(Lord  Campbell,  Ch.  J. :  All  this  refers  to  the  original  order  of 
maintenance.) 

It  does  so :  but  the  language  is  permissive  throughout :  a  single 
justice  "  may,"  if  the  money  be  not  paid,  order  the  putative  father 
to  be  brought  before  two  justices ;  and,  if  he  refuse  to  pay,  the  two 
justices  "may,"  by  warrant,  direct  the  sum  to  be  recovered  by 
distress.  In  Lumley's  Act  for  the  further  Amendment  of  the  Laws 
relating  to  the  Poor,  &c.  (3rd  ed.),  p.  48,  note  5,  it  is  said :  "  it  will 
be  seen  that  it  is  quite  in  the  discretion  of  the  justices  whether 
[  *550  ]  *they  will  or  will  not  enforce  the  order  ;  consequently,  if  the  child 
cease  to  be  dependent  for  support  upon  the  mother,  or  if  her  conduct 
be  such  as  to  disentitle  her  to  the  remedy,  the  justices  will  doubtless 
deem  it  right  to  withhold  this  process."  These  provisions  differ 
materially  from  those  of  stat.  18  Eliz.  c.  8  (2),  s.  2,  under  which  the 
(1)  35  &  36  Vict.  c.  65,  s.  4.  (2)  Repealed  by  S.  L.  B.  Act,  1863. 


vol.  xcv.]      1858.    Q.  B.    2  EL.  &  BL.  550—551.  691 

justices  had  no  discretion  to  abstain  from  acting :  one  main  object         Rbq. 
there  was  the  punishment  of  the  parties.  Pilkinoton. 

(Lord  Campbell,  Ch.  J. :  But  it  appears  that  here  the  justices 
refused  the  order,  not  in  any  exercise  of  discretion,  but  on  the  ground 
that  the  father  was  discharged  from  liability.) 

A  man  marrying  the  mother  of  a  bastard  child  was  made  liable 
to  the  maintenance,  under  stat.  4  &  5  Will.  IV.  c.  76,  s.  57. 

(Lord  Campbell,  Ch.  J. :  Before  that  enactment,  it  was  found 
that  a  woman  with  a  bastard  was  often  thought  to  be  a  prize.) 

The  discretion  is  apparently  lodged  in  the  justices  in  contempla- 
tion of  the  various  abuses  which  might  follow  from  giving  in  all 
cases  an  absolute  right  to  the  payment.  Secondly :  sect.  5  of 
stat.  7  &  8  Vict.  c.  101,  provides  that  no  order  of  maintenance  shall 
be  of  any  force  or  validity  after  the  marriage  of  the  mother.  Now, 
in  the  first  place,  the  order  can  have  no  force  at  all  unless  a  woman, 
circumstanced  as  the  mother  here  was,  be  quasi  a  single  woman 
within  the  meaning  of  sect.  2  (l).  But,  in  that  case,  her  beginning 
to  live  anew  with  her  husband  is  a  quasi  marriage.  And  there 
seem  to  be  good  reasons  for  this  construction.  The  mother,  by 
stat.  7  &  8  Vict.  c.  101,  is  entrusted  with  the  money  paid  for  the 
maintenance :  but,  if  she  lives  with  a  husband,  he  will  have  the 
controul  of  it.  Under  sect.  6  she  is  punishable  as  a  *rogue  and  [  *56i  ] 
vagabond  if  she  deserts  her  bastard  child  :  but  her  husband  might 
compel  her  to  do  so.  Thirdly :  sect.  2  (1)  is  inapplicable  altogether 
to  such  a  case.  The  enactment  is  confined  to  "  single  "  women.  To 
hold  that  a  woman,  under  such  circumstances  as  the  present,  is  single, 
is,  in  effect,  to  hold  that  in  all  cases  of  non-access  a  married  woman 
is  a  single  woman.  In  Rex  v.  Luffe  (2)  it  was  held  that  the  child  of  a 
married  woman,  where  non-access  of  the  husband  could  be  shown, 
was  a  proper  subject  of  an  order  of  filiation  under  stats.  18  Eliz. 
c.  8  (3),  s.  2,  and  6  Geo.  II.  c.  31  (4),  s.  1,  though  the  latter  has  the 
words  "  single  woman."  But  the  policy  of  stat.  7  &  8  Vict.  c.  101, 
put  an  end  to  the  effect  of  the  order  when  the  woman  marries ;  the 
word  "  single  "  will  therefore  be  used  in  its  ordinary  sense. 

(Lord  Campbell,  Ch.  J.:  Then  what  is  to  become  of  such 
bastards  ?) 

(1)  3d  &  36  Viot.  o.  66,  s.  3.  (3)  Repealed  S.  L.  B.  Act,  1863. 

(2)  9  K.  B.  406  (8  East,  193).  (4)  Repealed  S.  L.  B.  Act,  1867. 
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Rbo.  It  may  well  be  supposed  that  the  Legislature  did  not  contemplate 
Pilkinqtoh.  the  case,  which  must  be  of  extreme  rarity,  of  a  child  of  a  married 
woman  shown  to  be  a  bastard  only  by  proof  of  non-access.  It 
might  be  asked,  too,  what  is  to  become  of  the  bastard  of  an  unmarried 
woman,  after  her  marriage,  if  she  dies :  for  the  order  is  not  valid 
after  the  marriage,  and  the  husband's  liability  ceases  on  the  wife's 
death.  By  common  law,  he  is  not  even  liable  to  maintain  the 
legitimate  children  of  his  wife  by  a  former  marriage :  Cooper  v. 
Martin  (l).  The  provisions  of  the  Act  appear  to  be  generally  inap- 
plicable to  the  case  of  a  married  woman.  The  money,  under  sect.  5, 
is  to  be  paid  to  the  mother,  and  thus  will  be  under  the  husband's 
controul :  but,  under  stat.  4  &  5  Will.  IV.  c.  76,  s.  72  (2),  this  was 
[  *552  j  expressly  forbidden.  On  this  *point,  Reg.  v.  Collingwood  (3)  is 
undoubtedly  an  express  authority  in  favour  of  the  rule.  But  in 
that  case  the  different  policy  of  the  several  statutes  seems  not  to 
have  been  sufficiently  adverted  to.  In  Lumley  (3rd  ed.),  p.  40, 
note  1,  it  is  said  :  "  A  single  woman  is  not  necessarily  a  spinster  ; " 
"  and  consequently  these  words  will  apply  to  a  widow  who  may  be 
pregnant  with,  or  may  have  a  bastard ;  but  they  do  not  appear  to 
be  applicable  to  a  married  woman  living  away  from  her  husband  ; 
and  the  whole  of  the  new  provisions,  one  of  which  is  that  the  order 
shall  not  continue  after  the  marriage  of  the  woman,"  "  are  unsuited 
to  such  a  case."  Whatever  reasons  are  valid  against  the  argument 
now  urged  on  the  third  point  seem  to  strengthen  the  argument  on 
the  second  point. 

Bodkin,  contra,  was  stopped  by  the  Court. 

Lord  Campbell,  Ch.  J. : 

The  question  seems  to  me  to  turn  on  the  question,  whether  the 
mother  here  can  be  called  a  single  woman :  if  she  cannot,  cadit 
qucestio.  Now  this  question  has  been  solemnly  decided  in  the  affirma- 
tive, after  time  taken  for  consideration.  We  are  not,  it  is  true, 
absolutely  bound  by  that  decision:  but  we  should  adhere  to  it 
unless  very  strong  reasons  were  adduced  against  it.  In  Rex  v. 
Luffe  (4)  the  same  interpretation  was  put  by  this  Court  on  the  word 
as  used  in  the  earlier  statute ;  and  it  was  held  that  a  married  woman 
may,  under  such  circumstances  as  these,  be  considered  single  in  the 
[  *553  ]       sense  intended  by  a  statute  *which  provides  for  the  maintenance  of 

(1)  4  East,  76.  (3)  12  Q.  B.  681. 

(2)  Eepealed  by  S.  L.  B.  Act,  1874.  (4)  9  B.  B.  406  (8  East*  193). 
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bastards.  It  would  be  strange  if  one  class  of  bastards,  though  Beg. 
small,  were  left  entirely  destitute,  and  there  were  no  liability  in  the  pilkikotok. 
putative  father.  Yet  that  would  be  the  consequence  of  our  putting 
the  interpretation  which  is  suggested  on  stat.  7  &  8  Vict.  c.  101.  I 
think,  therefore,  that  Mr.  Pashley's  interpretation  is  not  the  correct 
one,  and  that  this  woman,  though  married,  is  single  in  the  sense 
intended  by  the  statute.  If  so,  the  order  of  maintenance  is  good  ; 
and,  that  order  being  good,  the  first  question  is  whether  the  justices 
have  a  discretion  as  to  enforcing  it.  They  certainly  have  a  dis- 
cretion for  some  purposes  :  and,  had  they  abstained  from  enforcing 
the  order  in  the  exercise  of  their  discretion,  we  could  not  have 
interfered.  If,  for  instance,  they  had  examined  into  the  circum- 
stances of  the  putative  father  and  mother,  and,  upon  such  exami- 
nation, had  determined  not  to  enforce  the  order,  that  would  have 
been  an  exercise  of  their  discretion  which  we  should  not  have 
controuled.  But  from  the  affidavits  it  appears  that  this  is  not 
what  has  occurred ;  they  have  refused  to  grant  their  warrant  on 
the  ground  that  the  party  is  discharged  from  his  liability :  that  is, 
in  effect,  declining  jurisdiction.  As  to  the  husband's  return,  in 
Reg.  v.  Cottingwood(\)  the  decision  was  on  general  grounds :  it  did 
not  appear  that  the  husband  was  suffering  transportation :  he 
might  have  been  in  Scotland,  or  in  England  indeed,  if  he  had  not 
access  to  his  wife.  The  liability  of  the  putative  father,  in  this  case, 
cannot  therefore  •  be  affected  by  the  return  of  the  husband  from 
transportation.  I  think,  therefore,  *that  the  magistrates  were  [  *554  ] 
wrong  in  not  exercising  their  power,  and  that  the  rule  must  be 
made  absolute. 

Coleridge,  J. : 

I  am  of  the  same  opinion.  As  to  Mr.  Pa»hleyns  first  point :  it  is 
true  that  sect.  8(2)  of  stat.  7  &  8  Vict.  c.  101,  does  give  a  discretion 
to  the  justices ;  but  that  is  a  discretion  whether  they  will  enforce  an 
order  assumed  to  be  valid.  Here  they  refuse  to  exercise  their 
discretion.  As  to  the  last  point:  the  question  is  raised  by  the 
apparent  difference  in  the  language  of  stat.  18  Eliz.  c.  8,  s.  2,  and 
7  &  8  Vict.  c.  101,  the  latter  using  the  word  "  single,"  the  former 
not.  But  in  Rex  v.  Luffe  (s)  stat.  6  Geo.  II.  c.  81,  s.  1,  was  expressly 
called  in  aid :  and  in  that  statute  the  same  word  "  single "  was 
used :  yet  it  was  held  applicable  to  the  case  of  a  married  woman 

(1)  12  Q.  B.  681.  (3)  9  B.  E.  406  (8  East,  193). 

(2)  35  &  36  Vict.  c.  65,  b.  4. 
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Reg.  having  a  bastard.  Then  Reg.  v.  CoMngwood(i),  which  was  founded 
Pilkingtox.  upon  Rex\.  Lufe(2),  is  a  decision  on  the  present  statute,  and  is 
precisely  in  point.  Before  we  discharge  this  rule,  we  must  say 
that  both  those  cases  are  badly  decided.  We  perhaps  might  do  so, 
if  no  valid  arguments  could  be  urged  in  their  favour ;  but  it  seems 
to  me  that  there  are  such  arguments. 

Erle,  J.: 

I  am  also  of  opinion  that  the  rule  must  be  made  absolute.  I 
concur  in  the  decisions  that  a  married  woman,  having  a  bastard, 
may,  for  the  purpose  of  the  bastardy  laws,  be  called  single.  I  agree 
also  that  in  this  case  the  woman  cannot  be  said  to  have  married 
[  *555  ]  since  the  order  of  maintenance  was  made.  And  1  think  that  *the 
affidavit  shows  that  the  magistrates  have  not  exercised  a  discretion, 
but  have  assumed  the  non-liability  of  the  putative  father, 

Cbompton,  J.: 

I  am  of  the  same  opinion.  We  should  not  overturn  a  deliberate 
decision,  especially  one  long  acted  on,  without  very  strong  reasons 
for  so  doing :  and  it  seems  to  me  that  we  cannot  find  such  reasons 
in  the  statute  without  a  strained  interpretation. 

Ride  absolute  (s). 

1863.  SCOTT  v.  WALKER. 

Jhh6  9 
*         (2  El.  &  BL  555—564 ;  S.  C.  22  L.  J.  a  B.  404 ;  17  Jur.  916 ;  21  L.  T.  0.  S.  181.) 

[  555  J  Plaintiff  brought  an   action  to    recover  from  defendant  a  deed  made 

between  P.  and  plaintiff.  Defendant  pleaded  a  general  lien  for  work  done 
by  him  as  attorney  for  plaintiff.  Under  a  Judge's  order,  defendant 
delivered  particulars  of  his  lien,  which  consisted  of  a  bill  of  costs  in  an 
action  of  P.  against  G.  Plaintiff  applied,  under  the  Evidence  Act,  1851 
(14  &  15  Vict  c.  99),  s.  6(4),  to  be  at  liberty  to  inspect  defendant's  day 
books,  billhooks,  cash  books,  letter  books,  ledgers  and  journals,  commencing 
and  concluding  at  days  named,  and  to  take  copies  of  or  extracts  from  such 
parts  as  related  to  the  particulars  of  lien. 

In  support  of  the  application,  plaintiff  deposed  that  he  was  not  indebted 
to  defendant  for  any  part  of  the  costs,  but  that  P.,  if  any  one,  was  so 
indebted.  That  defendant's  day  books,  &c.  (as  before),  so  commencing  and 
concluding,  from  which  books,  or  some  of  them,  the  bill  of  costs  had  been 
taken,  would,  as  defendant  believed,  furnish  material  evidence  in  support 
of  plaintiff's  case ;  and,  in  particular,  would  show  that  defendant  never 

(1)  12  Q.  B.  681.  to  exercise  a  discretion,  they  should 

(2)  9  K.  E.  406  (8  East,  193).  be  ordered  to  adjudicate.    The  Court, 

(3)  Pashley  afterwards,  on  the  same  however,  said  that  the  rule  must  be 
day,  suggested  that  the  rule  should  made  absolute  simply. 

not  be  made  absolute  in  its  terms;  (4)  See  also  K.   S.   C.   1883,   Ord. 

but  that,  in  order  to  enable  the  justices      XXXI.  rr.  12  and  19a  (3).—  A.  C. 
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did  any  of  the  work  on  account  of  plaintiff,  but  on  account  of  P. ;  and  the         Scott 
inspection  was  material  and  necessary  to  support  plaintiff's  case.     Defen-  v. 

dant  deposed  that  he  kept  no  bill  book  or  journal  within  certain  days,       Walker. 
within  which  time  he  deposed  that  all  the  costs  were  incurred  : 

Held,  that  inspection  might  be  granted  for  obtaining  any  evidence 
necessary  to  support  plaintiff's  original  case,  or  to  meet  the  defendant's 
case,  though  not  for  information  showing  how  defendant's  case  would  be 
supported. 

Held  also,  that  the  application  was  too  extensive. 

But,  per  Lord  Campbell,  Ch.  J.,  Coleridge  and  Crompton,  JJ.,  dis- 
sentieiite  Erle,  J.,  the  inspection  was  granted  of  such  entries,  in  defendant's 
day  books,  cash  books  and  ledgers,  within  the  days  named  by  defendant, 
as  related  to  items  of  the  particulars  of  lien. 

Phipsok,  in  this  Term,  obtained  a  rule  calling  on  the  defendant 
to  show  cause  why  the  plaintiff  and  *his  attorney  should  not  be  at  [  *566  ] 
liberty  to  inspect,  at  the  office  of  the  defendant's  attorney,  the 
defendant's  day  books,  bill  books,  cash  books,  letter  books,  ledgers 
and  journals,  commencing  the  11th  July,  1848,  down  to  and 
including  the  17th  May,  1852 ;  and,  if  necessary,  why  they  should 
not  be  at  liberty  to  take  copies  of,  or  extracts  from,  such  parts 
of  the  same  as  relate  to  the  particulars  of  lien  delivered  by  the 
defendant  in  this  cause. 

The  rule  was  obtained  on  the  affidavit  (l)  of  the  plaintiff,  from 
which  the  following  facts  appeared.  The  action  was  to  recover 
from  defendant  a  mortgage  deed  made  between  Kichard  Parker  and 
the  plaintiff.  The  plaintiff  had  declared :  and  the  defendant  had 
pleaded  three  pleas :  1.  Non  detinet ;  2.  That  the  deed  was  not  the 
property  of  the  plaintiff;  8.  That  the  defendant  held  a  general 
lien  on  the  deed  for  work  done  by  the  defendant  as  attorney  for  the 
plaintiff.  The  defendant,  under  a  Judge's  order,  had  delivered 
particulars  of  his  alleged  lien ;  which  particulars  consisted  of  the 
defendant's  bill  of  costs  in  an  action  of  Parker  against  The 
Great  Western  Railway  Company,  and  also  the  costs  relating  to  a 
reference  of  the  said  action.  The  plaintiff  now  deposed  that  he 
never  retained  or  employed  the  defendant  in  the  action  or  reference, 
and  was  not  indebted  to  the  defendant  in  respect  of  any  part  of  the 
bill  of  costs;  but  that  Parker  was  the  party,  if  any,  indebted  to 
the  defendant  in  respect  thereof.  That  the  defendant's  day  books, 
bill  books,  cash  books,  letter  books,  ledgers  and  journals,  com- 
mencing 11th  July,  1848,  down  to  and  including  17th  May,  1858, 
"  from  which  books  or  some  or  one  of  them  the  said  bill  of  costs 
has  been  made,  will,  as  this  deponent  verily  believes,  show  that  the 

(1)  No  affidavit  by  the  applicant  is      XXXI.  :    secue    under  r.    19a  (3).— 
required  under  r.  12  of  E.  S.  C.  Ord.      A.  C. 
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Soott  *      said  Bichard  Parker  is  the  real  debtor  to  the  said  defendant,  *and 
Walkeb.     not  this  deponent.    And  this  deponent  verily  believes  that  all  or 

[  *657  ]  Bome  or  one  of  the  said  books  will  furnish  material  evidence  in 
support  of  his,  this  deponent's,  case ;  and  that  the  inspection  of 
such  books,  during  the  period  aforesaid,  is  material  and  necessary 
for  the  support  of  his,  this  deponent's,  said  action :  and,  in 
particular,  that  the  same  will  show  that  the  defendant  never  did 
any  part  of  the  work  charged  for  in  the  said  particulars  of  lien  for 
or  on  account  of  this  deponent,  but  for  and  on  account  of  Bichard 
Parker  only." 

In  answer,  the  defendant  made  affidavit  that  the  indenture  is  a 
mortgage  deed,  whereby  Parker  assigned  to  the  plaintiff  all  claims 
and  demands  due  and  owing  to  Parker  from  the  Great  Western 
Bailway  Company,  the  action  having  been  referred  and  being  then 
pending.  That,  after  the  date  of  the  deed,  the  defendant  acted  as 
attorney  for  the  plaintiff  in  various  matters  connected  with  the 
action  and  reference;  and,  at  the  commencement  of  this  suit, 
the  defendant  had  a  lien  on  the  deed  for  his  costs  and  charges  so 
incurred,  and  for  fees  paid  to  counsel  by  defendant  on  account  of 
the  plaintiff.  That  the  whole  of  the  defendant's  costs  and  charges 
relating  to  the  action  and  reference,  including  those  in  respect  of 
which  the  lien  arose,  the  amount  having  been  allowed  on  taxation, 
had  since  the  commencement  of  the  suit  been  paid  out  of  moneys 
recovered  under  the  reference  from  the  Great  Western  Bailway 
Company,  and  there  was  therefore  no  longer  any  question  as  to 
the  amount.  That  between  11th  July,  1848,  and  28th  April,  1851 
(within  which  period  all  such  costs  and  charges  were  incurred)  the 
defendant  kept  no  bill  book  or  journal.  That  all  such  books  as  the 
defendant  did  keep  during  the  said  period  were  still  in  frequent  use, 

[  *668]  and  were  *required  for  the  purposes  of  the  defendant's  business ; 
and  therefore  it  would  cause  him  serious  inconvenience  to  have 
them  removed  from  his  office. 

Wise  now  showed  cause : 

The  affidavit  in  support  of  the  rule  does  not  bring  the  case  within 
stat.  14  &  15  Vict.  c.  99,  s.  6.  It  does  not  show  that  the  inspection 
is  necessary  to  the  making  out  of  the  plaintiff's  case :  it  appears  to 
be  required  only  to  meet  an  anticipated  defence.  The  case  may  be 
considered  to  be  analogous  to  that  of  a  defendant  demurring  to  a 
bill  for  discovery. 

(Lord  Campbell,  Ch.  J. :  You  must  assume  that  such  bill  sets 
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oat  the  declaration  and  plea,  and   there  would  be  a  difference       Soorr 
between  a  bill  for  relief,  praying  for  discovery  as  incidental  thereto,      walker. 
and  a  bill  for  discovery  simply.) 

That  is  so.  Another  distinction  is  between  a  prayer  for  discovery 
for  the  purpose  of  simply  aiding  the  party  in  substantiating  his 
complaint,  and  a  prayer  for  discovery  with  the  object  of  anticipating 
a  defence.  This  is  illustrated  by  the  remarks  upon  Harland  v. 
Emerson  (1)  in  Wigram's  Points  in  the  Law  of  Discovery,  75  (2nd  ed.). 
On  the  plea  of  Not  possessed,  the  plaintiff  has  to  prove  the  affirma- 
tive :  in  this  he  cannot  be  assisted  by  evidence  from  the  books ;  if 
the  defendant  has  an  answer,  the  plaintiff  cannot  inspect  the  books 
to  discover  it.  The  affidavit  does  not  suggest  that  the  inspection 
would  supply  any  thing  material  to  the  plaintiff  on  this  issue. 
As  to  the  lien,  the  plaintiff  insists  that  he  never  employed  the 
defendant  at  all:  the  employment  must  be  proved  by  the  defen- 
dant affirmatively.  Sneider  v.  Mangino(2)  shows  that  the  party 
•seeking  inspection  must  show  something  more  than  that  the  [  '659  ] 
evidence  wanted  may  enable  him  to  see  what  his  adversary's  case  is. 
And,  further,  the  affidavit  shows  that  the  information  which  the 
plaintiff  seeks  is  to  be  derived  from  a  privileged  communication. 
At  the  least,  Parker's  assent  should  have  been  obtained :  Orane 
v.  Cooper  (8). 

(Phipson :  That  may  be  made  a  condition.) 

Again,  the  affidavit  should  show  specifically  what  is  wanted.  The 
Court  will  not  countenance  what  is  analogous  to  a  fishing  applica- 
tion: Bolton  v.  Corporation  of  Liverpool  (4),  Smith  v.  Duke  of 
Beaufort  (s),  Dos  Santos  v.  Frietas  (e).  A  material  misstatement 
of  date  is  shown  by  the  defendant's  affidavit:  that,  however,  is 
important  only  as  to  a  part  of  the  books.  Nothing  is  shown 
giving  the  plaintiff  a  common  law  right  to  inspection,  by  reason  of 
the  instrument  asked  for  being  held  under  such  circumstances  as 
to  bring  the  case  within  Bluck  v.  Oompertz  (7). 

Phipson,  contra: 
The  plaintiff  wants  to  show  that,  as  between  himself  and  the 

(1)  8  Bligh,  N.  S.  62.  (5)  58  E.  E.  160  (1  Hare,  507).                                 • 

(2)  7  Ex.  229.  (6)  Wigram's  Points,  &c.  165. 

(3)  Wigram's  Points,  &c.  246.  (7)  86  E.  B.  860  (7  Ex.  67).    See 

(4)  36  B.  B.  251  (1  My.  &  K  88).  Doe  d.  Child  v.  Roe,  1  EL  &  Bl.  279. 
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Scott  defendant,  the  deed  belongs  to  the  plaintiff,  which  is  the  question 
vvalkkb.  under  the  issue  upon  the  property  of  the  deed.  Therefore,  although 
the  defendant  would  have  to  prove  the  lien  affirmatively,  the  plain- 
tiff's case  is  not  made  out  without  the  information  which  is  sought. 
At  any  rate,  the  question  will  arise  on  the  plea  of  lien.  The 
indefiniteness  of  the  application  is  complained  of.  But,  where 
the  general  nature  of  the  documents  is  shown,  and  the  documents 

[  *o60  ]  are  alleged  to  be  evidence  for  the  plaintiff  on  a  case  *specifically 
charged,  the  defendant,  if  he  does  not  expressly  deny  that  ground, 
is  compellable  in  equity  to  give  inspection:  Smith  v.  Duke  of 
Beaufort  {i).  Here  the  nature  of  the  case  precludes  a  more  specific 
description. 

(Coleridge,  J. :  Do  you  say  that,  if  the  lien  were  not  set  up,  you 
could  require  inspection  ?) 

No :  the  object  is  to  negative  the  lien. 

(Lord  Campbell,  Ch.  J. :  You  say  that  inspection  may  be  granted 
for  the  purpose  of  obtaining  evidence  by  which  the  party  applying 
may  negative  his  opponent's  case.) 

That  is  so:  The  Attorney-General  v.  The  Corporation  of  London  (2)  : 
and  the  doctrine  applies  here.  The  entries  would  not  be  evidence 
for  the  defendant  at  all.  The  rule  may  be  modified,  if  too  much  be 
asked.  It  does  not  appear  that  any  privileged  communication  will 
be  disclosed:  but  that  objection  may  be  obviated  by  making 
Parker's  consent  a  condition. 

Lord  Campbell,  Ch.  J.: 

We  cannot  make  the  rule  absolute  in  its  terms :  these  are  too 
general.  Whatever  is  in  the  nature  of  a  fishing  application  is  to  be 
resisted.  But  we  ought  to  grant  one  part  of  the  application. 
I  think,  as  I  threw  out  in  the  course  of  the  argument,  that,  where 
the  defendant  is  in  possession  of  documents  which  make  out,  not 
his  own  case,  but  either  the  case  of  the  plaintiff  or  the  plaintiff's 
answer  to  the  defendant's  case,  the  plaintiff  is  entitled  to  inspec- 
tion. He  is  not  entitled  to  inspect  that  which  merely  makes  out 
the  defendant's  case,  any  more  than  the  defendant  is  entitled  to 
inspect  documents  of  the  plaintiff  which  merely  make  out  the 
[  +*<>i  ]       plaintiff's  case.     As  far  as  this  application  *  relates  to  the  inspection 

(1)  58  B.  R.  160  (1  Hare,  507).  (2)  86  B.  B.  92  (2  Mac.  &  G.  247). 
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of  that  which  contains  the  particulars  of  the  lien,  it  may  be  Scott 
granted.  The  affidavit  of  the  plaintiff  is  not  very  specific,  in  wal'kkb. 
merely  stating  that  the  bill  of  costs  has  been  made  out  from  the 
books :  but  we  must  infer  that  they  are  believed  to  contain  the 
entries  from  which  such  bill  has  been  made  out.  These  could  not 
be  evidence  for  the  defendant ;  but  they  may  furnish  material 
evidence  for  the  plaintiff.  Had  this,  as  we  might  perhaps  have 
presumed  from  the  beginning  of  the  affidavit,  been  a  mere  fishing 
application,  it  could  not  have  been  sustained.  But,  where  reason- 
able ground  is  furnished  for  believing  that  what  the  inquiry  seeks 
is,  not  the  nature  of  the  defendant's  case,  but  the  evidence  material 
for  the  plaintiff's  case,  the  inspection  may  be  granted.  The  rule 
must  therefore  be  modified,  and  strictly  confined  to  entries  in  the 
books  respecting  the  particulars  of  the  lien  in  respect  of  the  action 
between  Parker  and  The  Great  Western  Railway  Company,  and  the 
reference. 

Coleridge,  J. : 

I  am  of  the  same  opinion.  Whether  a  document  supports  the 
primd  facie  case  of  the  plaintiff  or  maintains  it  against  the  case 
of  the  defendants,  the  evidence  is  equally  in  support  of  the  plain- 
tiff's original  case,  and,  if  so,  is  within  the  principle  of  the 
Act.  A  greater  question  here  is,  whether  the  grounds  urged  in 
support  of  the  application  be  not  too  vague  or  general.  That  we 
must  measure  very  much  by  the  circumstances  of  each  particular 
case,  especially  by  the  means  which  the  party  has  of  being  more 
specific.  Now  I  do  not  see  how,  if  we  limit  the  application  as  my 
Lord  points  out,  the  plaintiff  could  be  more  specific  in  his  statement. 
He  is  furnished  by  the  defendant  with  the  particulars  of  *a  lien,  [  •«**  ] 
which  appear  to  be  in  respect  of  an  action.  The  plaintiff  says  that 
the  defendant  must  have  in  his  possession  documents  from  which 
the  particulars  are  made  out,  and  that  he,  plaintiff,  believes  that 
from  these  documents  he  shall  be  able  to  show  that  he  was  never 
liable  to  the  defendant,  but  that  Parker  was.  The  rule,  so  limited, 
should  therefore  in  my  opinion  be  made  absolute. 

Erle,  J.: 

That  there  must  be  some  limitation,  is  a  principle  in  which 
I  concur  with  my  learned  brethren,  as  I  collect  their  views.  And, 
as  I  understand  my  Lord,  I  concur  in  his  view  that,  where 
particular  entries  are  specified,  the  plaintiff  may  inspect  them. 
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Scott  But  it  is  clear  to  me  that,  in  making  this  rule  absolute,  we  are 
Walker,  laying  down  a  principle  beyond  that.  I  can  find  in  the  plaintiff's 
affidavit  nothing  more  than  that  the  books  contain  some  entries. 
It  comes  to  this :  there  are  debits,  in  many  items,  headed  Parker  v. 
The  Ghent  Western  Railway  Company ;  and  the  plaintiff  is  to  inspect 
all.  I  cannot  therefore  distinguish  this  from  an  ordinary  case  of  an 
action  for  work  and  labour,  where  the  plaintiff  says,  I  should  like 
to  look  at  all  the  documents  you  have  about  the  matter,  in  order  to 
find  out  that  you  are  liable.  If  the  entry  were  specified,  the  case 
would  fall  within  the  principle.  But  I  understand  the  plaintiff  as 
saying  that  it  will  appear  that  his  name  is  not  to  be  found  in  the 
books :  that,  I  think,  is  not  within  the  proper  principle  of  limitation. 

Crompton,  J.: 

I  also  am  of  opinion  that  this  rule  should  be  made  absolute. 
[  *663  ]  The  principle  in  question  *is  very  important  in  the  application  of 
the  Act.  The  rule  must  be  taken  to  be,  that  the  privilege  of 
inspection  is  confined  to  those  cases  where  the  information  is 
wanted,  either  to  establish  the  plaintiff's  original  case,  or  to  enable 
him  to  answer  the  defendant's  case.  And  it  is  a  rule  that  a  party 
is  not  to  be  allowed  to  look  at  the  evidence  of  his  antagonist, 
merely  for  the  purpose  of  picking  holes  in  the  antagonist's  case ; 
though  he  may  have  the  inspection  when  he  seeks  for  evidence  for 
establishing  his  own  case.  The  question  as  to  privileged  com- 
munication has  been  disposed  of.  The  great  question  is,  whether 
the  application  and  the  grounds  laid  for  it  be  not  too  general.  No 
doubt  we  must  take  it  to  be  established  law  that  a  party  is  not  to 
be  entitled  to  say,  if  I  saw  my  opponent's  books  I  could  find  some 
evidence.  That  may  possibly  be  done  at  equity,  or  under  some 
new  law;  but  it  cannot  be  done  under  this  Act.  But  here  the 
plaintiff  swears  that  he  believes  that  entries,  which  he  describes, 
will  appear  in  certain  books,  showing  that  the  party  charged  was 
not  the  plaintiff  but  Parker.  That  is  enough  to  call  upon  the  other 
party  to  deny  that  he  has  such  entries.  It  is  very  important,  with 
a  view  to  the  practice  at  Chambers,  that  the  rule  should  be  well 
understood.  One  party  asserts  the  existence  of  such  entries ;  the 
opposite  party  says  only  that  there  are  not  any  such  books  as  some 
of  those  described:  from  this  I  collect  that  there  are  some  such 
entries  in  the  other  books.  I  do  not  see  any  reason  why,  in  an 
action  for  goods  sold  and  delivered,  the  plaintiff  should  not  have 
inspection  of  the  books  in   which   he  believes  the  articles  are 
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entered  to  his  credit.    Here  the  plaintiff  says  that  there  are  entries  scorr 

to  the  effect  which  he  ^describes ;  that  is  not  denied.     No  harm  Walkkr. 

can  be  done  by  making  the  rale  absolute,  provided  it  apply  to  such  C  *6C4  ] 
entries  only  as  comprehend  the  items  in  the  particulars. 

Ordered :  "  That  the  plaintiff  and  his  attorney  be  at  liberty  to 
inspect,  at  the  office  of  the  defendant's  attorney,  any  entries  in  the 
defendant's  day  books,  cash  books  and  ledgers,  commencing  the 
11th  July,  1848,  down  to  and  including  the  28th  April,  1851,  which 
relate  to  the  items  of  the  particulars  of  lien  delivered  by  the 
defendant  in  this  cause :  and  that  the  plaintiff,  upon  notice  being 
given  to  his  attorney,  be  at  liberty,  if  necessary,  to  take  copies  of  or 
extracts  from  such  entries." 


DIBBLE  v.  BOWATER.  1853. 

June  10 
(2  El.  &  Bl.  564—573 ;  S.  0.  22  L.  J.  a  B.  396  ;  17  Jur.  1054.)  

A  tenant  on  the  morning  of  the  quarter-day  fraudulently  removed  his         [  564  3 
goods  with  intent  to  avoid  a  distress  for  the  rent  which  became  due  on     * 
that  day.    The  landlord,  after  the  rent  had  become  in  arrear,  and  within 
thirty  days  of  the  removal,  followed  and  seized  the  goods  as  a  distress. 

Held  by  Lord  Campbell,  Ch.  J.,  Coleridge  and  Eble,  JJ.,  that  his 
seizure  was  justified  under  the  Distress  for  Rent  Act,  1737  (J  1  Geo.  II.  c.  19), 
s.  1,  the  rent  being  due  and  payable,  though  not  in  arrear,  at  the  time  of 
the  removal.  Crompton,  J.,  disscntiente^  and  holding  that  (whatever 
might  be  the  proper  construction  of  the  statute  in  a  court  of  error)  the 
previous  decisions  bound  a  court  of  co-ordinate  jurisdiction  to  hold  that  it 
was  essential  that  the  rent  should  be  in  arrear  at  the  time  of  the  removal. 

Declaration  for  breaking  plaintiff's  house  and  carrying  away  his 
goods.  Plea :  That,  before  25th  December,  1852,  plaintiff  held  a 
house  as  tenant  to  defendant  Bowater,  at  a  rent  of  26Z.  payable 
quarterly ;  that  the  reversion  then  belonged  to  Bowater,  who  was 
entitled  to  distrain  for  the  rent.  And  that,  on  that  day,  "  one  of 
the  said  quarterly  payments  became  and  was,  and  at  the  time  when 
&c.  remained,  due  and  payable  to  "  Bowater ;  and  that,  "  after  the 
same  had  become  *due,  and  when  the  same  was  in  arrear  and  [*565] 
unpaid,  and  within  thirty  days  next  before  the  said  time  when  &c, 
to  wit "  27th  December,  1852,  "  plaintiff  fraudulently  and  clan- 
destinely removed  and  carried  off  from  the  said  premises  the  said 
goods  and  chattels,  being  the  proper  goods  and  chattels  of  the 
plaintiff,"  to  prevent  a  distress :  the  plea  then  justified  following 
and  seizing  these  goods  in  the  plaintiff's  house,  by  Bowater  in 
his  own  right,  and  the  other  defendant  as  his  servant.  Issue  on 
this  plea. 
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Dibble  On  the  trial,  before  Coleridge,  J.,  at  the  Westminster  sittings  in 

Rowater.  last  Easter  Term,  it  appeared  that  the  goods  were  removed  by  the 
plaintiff  early  on  the  morning  of  the  25th  December,  1852,  being 
the  day  on  which  the  rent  became  due.  The  jury,  in  answer  to 
the  learned  Judge,  said  that  the  goods  were  fraudulently  removed 
to  prevent  a  distress.  The  learned  Judge  thereupon  directed  a 
verdict  for  the  plaintiff,  with  leave  to  move  to  enter  a  verdict  for 
the  defendant.  In  the  same  Term,  Warren  obtained  a  rule  nisi 
accordingly. 

Udall  now  showed  cause  : 

The  plea  is  not  proved.  The  averment  is,  that  the  goods  were 
removed  "  after  the  "  rent  "  had  become  due,  and  when  the  same 
was  in  arrear  and  unpaid."  The  proof  is,  that  they  were  removed 
on  the  morning  of  the  quarter  day.  Now  rent  is  not  in  arrear  till 
the  end  of  the  term  day :  William  Cluns  case  (1),  Duppa  v.  Mayo  (2), 
Lord  Rockingham  v.  Oxenden  (8).  Had  the  plaintiff  been  distrained 
upon  on  that  day,  and  replevin  been  brought,  he  might  have 
*     pleaded  Hens  in  arrear. 

[  *566  ]  (Lord  Campbell,  Ch.  J. :  The  distress  *could  not  be  made  on 

that  day :  the  point  is,  whether,  a  removal  being  fraudulent  and 
with  intent  to  avoid  an  impending  distress  afterwards,  the  seizure 
is  justified.) 

That  question  does  not  arise ;  for  the  plea  avers  that  the  rent  was 
in  arrear. 

(Lord  Campbell,  Ch.  J. :  It  may  arise,  if  that  averment  is 
immaterial.) 

It  is  of  the  essence  of  the  plea.  That  was  the  ground  of  the 
decision  of  the  Common  Pleas  in  Rand  v.  Vaughan  (4),  approving 
of  Watson  v.  Main  (5). 

Warren  and  Bovill,  in  support  of  the  rule : 

The  rent  was  due  at  the  time  the  goods  were  removed,  though 
the  tenant  had  the  whole  of  the  day  to  pay  it  in.  This  is  proved 
by  Cluns  case  (l) ;  for  there  the  distinction  is  pointed  out :  payment 
before  the  term  day  is  voluntary  and  not  satisfactory :  but,  "  if  the 
rent  is  payable  at  the  feast  of  Easter,  if  the  tenant  pays  the  rent  in 

(1)  10  Co.  Rep.  127  a.  Rockingham  v.  Penricc,  1  P.  Wms.  177. 

(2)  I  Saund.  282.  (4)  41  B,  B.  671  (1  Bing.  N.  C.  767). 

(3)  2    Salk.    578.     8.   C.  as    Lord  (5)  6RR.  806  (3  Esp.  N.  P.  C.  15). 
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the  morning,  and  the  lessor  dies  at  two  hours  before  noon  of  the       Dibble 

same  day:  this  payment  was  voluntary,  and  yet  it  is  a  good     bowater. 

satisfaction  against  the  heir."     The  reason  must  be  because  the 

rent  is  due  as  a  debt  in  the  morning;  payment  before  the  day 

would  not  be  good:  Lord  Cromwelv.  Andrews (l).     The  averment 

therefore,  if  material,  is  satisfied.     But,  further,  it  is  not  material. 

The  words  of  stat.  11  Geo.  II.  c.  19,  s.  1  are :  "  in  case  any  tenant " 

&c.  "of  lands,"  &c.  "  upon  the  demise  or  holding  whereof  any  rent 

is  or  shall  be  reserved,  due,  or  made  payable,  shall  fraudulently  or 

clandestinely  convey  away,  or  carry  off  or  from  such  premises,  his, 

her,  or  their  goods  or  chattels,  to  prevent  the  landlord "  &c. 

"  distraining  the  same  for  arrears  of  rent  so  reserved,  *due,  or       [  *567  ] 

made  payable ;  it  shall  and  may   be   lawful  to  and   for  every 

landlord  "  Ac.,  "  within  the  space  of  thirty  days  next  ensuing  such 

conveying  away  or  carrying  off  such  goods  or  chattels  as  aforesaid, 

to  take  and  seize  such  goods  and  chattels,  wherever  the  same  shall 

be  found,  as  a  distress  for  the  said  arrears  of  rent."     There  is 

nothing  in  the  words  of  this  statute  to  indicate  that  the  rent  must 

be  in  arrear :  the  words  are  in  the  disjunctive,  "  reserved,  due,  or 

made  payable.'1     On  the  quarter  day  the  rent  is  every  one  of  these. 

(Crompton,  J. :  But  how  can  it  be  said  to  be  in  arrear?  And  the 
cases  seem  to  make  "  arrears  "  the  emphatic  word.) 

It  was  no  part  of  the  decision  in  any  one  of  the  cases  that  the  rent 
must  be  in  arrear ;  for  in  none  of  them  was  the  rent  either  due  or 
payable  at  the  time  of  the  removal.  In  Rand  v.  Vaughan  (2)  the 
removal  was  the  day  before  the  rent  became  due ;  in  Watson  v. 
Main  (3)  it  was  several  days  before.  In  Furneaux  v.  Foiherby  (4) 
Lord  Ellbnborouoh  seemed  inclined  to  think  that,  even  where  the 
removal  was  before  quarter  day,  the  landlord  might  follow  the 
goods.     These  three  seem  to  be  all  the  cases. 

(Coleridge,  J. :  There  is  also  a  case  of  Northfield  v.  Nightingale, 
cited  in  Woodfall's  Landlord  and  Tenant  (6th  edition),  p.  860,  which 
is  to  the  same  effect  as  Rand  v.  Vaughan  (2),  except  that  it  arose  on 
demurrer  to  a  plea.) 

Lord  Campbell,  Ch.  J. : 
We  are  all  of  opinion  that  this  plea  must  be  amended,  so  as  to  be 

(1)  Cro.  Eliz.  15.  (3)  6  B.  B.  806  (3  Esp.  N.  P.  0. 16). 

(2)  41  B.  B.  671  (1  Bing.  N.  0. 767).  (4)  4  Camp.  136. 


704  1858.    Q.  B.    2  EL.  &  BL.  567—569.  [bjl 


dibble      in  conformity  with  the  facts,  upon  proper  terms ;  or  else  that  the 
Bowateb.    question  'cannot  be  considered. 


[  '568  ] 


(After  some  discussion,  this  was  agreed  to  by  the  counsel  on  both 
sides.) 


Lord  Campbell,  Gh.  J. : 

The  plea,  then,  being  considered  as  amended,  I  am  of  opinion 
that  the  defendant  is  entitled  to  judgment.  When  there  is  a 
fraudulent  removal  on  the  term  day,  it  clearly  comes  within  the 
mischief  intended  to  be  prohibited  by  stat.  11  Geo.  II.  c.  19,  s.  1 ; 
but  that  is  not  enough ;  we  must  also  see  that  it  comes  within  the 
words  of  the  enactment.  On  the  best  consideration  I  can  give  to 
it,  I  think  it  does  come  within  the  words,  which  seem  to  me  to 
require  no  more  than  that  the  rent  should  be  "  reserved,  due,  or 
made  payable."  I  do  not  think  that  there  are  any  words  requiring 
that  the  rent  should  be  in  arrear  at  the  time  of  the  removal. 
Mr.  Warren  has  satisfactorily  shown  that  rent  is  in  one  sense  due 
and  payable  on  the  quarter  day ;  for  payment  on  that  morning  to 
a  tenant  for  life  who  dies  in  the  course  of  the  day  could  not  be  good 
against  the  heir  if  the  rent  were  not  due  and  payable.  But  the 
rent,  though  due  on  that  day,  is  not  in  arrear  till  the  day  is  elapsed ; 
and  there  can  be  no  distress  till  the  rent  is  in  arrear.  Rand  v. 
Vaughan  (l)  is  a  decision  entitled  to  the  greatest  respect :  and,  if 
the  rent  had  in  that  case  been  due  at  the  time  of  the  removal,  the 
circumstances  would  have  been  the  same  as  these.  But  in  that 
case  the  removal  was  before  the  quarter  day ;  and,  in  delivering  the 
judgment  of  the  Court,  Tindal,  Ch.  J.  says :  "  The  short  question 
raised  by  the  pleadings  is,  whether  the  statute  applies  to  cases 
[  *569  ]  where  the  tenant  'removes  his  goods  fraudulently  and  clandestinely 
before  the  rent  becomes  due ;  and  we  are  of  opinion  that  such  case 
is  not  provided  for  by  the  statute."  That  was  the  judgment  of  the 
Court,  with  which  our  present  decision  does  not  conflict.  It  is 
true  that  Tindal,  Ch.  J.  adds  some  observations,  and  says :  "  It  is 
the  place,  therefore,  not  the  time  of  the  distress,  to  which  the 
statute  intends  to  apply  the  remedy :  and,  indeed,  it  is  obvious, 
that  if  the  construction  contended  for  by  the  defendant  is  adopted, 
as  the  landlord  may,  after  five  days  next  after  the  distress,  sell  the 
goods  and  pay  himself  the  rent,  he  might  do  so  in  many  cases 
before  the  rent  became  due,  which  never  could  have  been  intended." 
I  cannot  concur  in  that  observation.  I  think  the  present  case  is 
(1)  41  B.  B.  671  (1  Bing.N.  C.  767). 
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within  the  words  and  mischief  of  the  statute :  and,  as  a  decision      dibblk 
in  favour  of  the  defendant  is  consistent  with  the  former  decisions,     bowatbr, 
though  not  with  the  observations  made,  I  think  we  are  not  precluded 
from  putting  a  sense  upon  the  words  of  the  statute  such  as  to 
effectuate  the  intention  of  the  Legislature. 

Coleridge,  J.: 

I  agree  that,  as  in  all  the  prior  cases  the  removal  was  before  the 
rent  became  due,  a  circumstance  which  was  material  and  must  have 
been  present  to  the  minds  of  the  Judges  deciding,  we  are  at  liberty 
to  look  to  the  words  of  the  statute  and  see  whether  they  apply  to 
the  present  case.  Now  I  think  that  the  words,  in  case  the  tenant 
shall  fraudulently  remove  his  goods  to  prevent  the  landlord  "  from 
distraining  the  same  for  arrears  of  rent  so  reserved,  due,  or  made 
payable,"  do  not  require  that  the  rent  shall  be  in  arrear  at  the  time 
of  the  removal.  The  object  of  the  Legislature  was  to  prevent  a 
removal  to  avoid  a  distress,  *which  cannot  take  place  until  there  are  [  *570  ] 
arrears.  So  far  the  word  "  arrears  "  is  introduced  only  to  show  what 
kind  of  distress  is  meant ;  viz.  one  "for  arrears  of  rent  so  reserved, 
due,  or  made  payable."  Then  the  landlord  may  follow  those  goods, 
and  seize  them  "  as  a  distress  for  the  said  arrears  of  rent."  This 
he  cannot  do  till  the  rent  is  in  arrear.  So  it  seems  to  me  clear  that 
this  case,  in  which  the  rent  was  due,  and  the  goods  were  removed  to 
avoid  a  distress  for  the  arrears  of  rent,  and  were  followed  and  seized 
after  the  rent  was  in  arrear,  is  within  the  statute.  I  cannot  think  it 
necessary  that  the  rent  should  be  in  arrear  at  the  time  of  the  removal. 

Erle,  J. : 

A  question  is  raised  on  the  construction  of  stat.  11  Geo.  II.  c.  19, 
s.  1.  It  is,  whether  it  applies  to  the  following  facts.  Bent  became 
due  on  December  25th;  on  that  day  the  tenant  fraudulently 
removed  his  goods  with  intent  to  avoid  a  distress  for  that  rent. 
In  law,  no  distress  could  be  made  till  the  following  day ;  but  the 
rent  was  due  at  the  beginning  of  December  25th,  though  the  tenant 
had  the  whole  of  that  day  in  which  to  pay  it.  It  seems  to  me 
that  this  case  is  within  the  words  of  the  enactment;  for  the  rent  was 
reserved  and  due :  and  it  is  quite  clear  to  my  mind  that  it  is  within 
the  mischief.  We  do  not  overrule  any  preceding  decision ;  for  in 
no  case  was  the  rent  due ;  so  that  we  do  not  conflict  with  the 
decision.  We  do  not  run  any  danger  of  questioning  transactions 
during  an  indefinite  period,  as  apprehended  in  Rand  v.  Vaughan  (l) : 
(1)  41  E.  E.  671  (1  Bing.N.  0.  767). 

R.R.— '•VOL.  XCV.  45 


706  1853.    Q.  B.     2  EL.  &  BL.  570—572.  [kJu 

Dibblb  our  decision  gives  a  well  defined  time  as  the  limit  within  which  the 
Bowater.     removal  can  be  such  as  to  justify  following  *the  goods.    We  also 

[  *67i  ]  give  full  effect  to  what  is  observed  by  Tindal,  Ch.  J.,  that  the 
object  of  the  statute  was  to  apply  to  the  place,  not  the  time,  of  the 
distress :  and  I  have  not  been  able  to  see  how  that  observation  bears 
on  the  time  of  the  removal  of  the  goods ;  which  is  the  point  before 
us.  It  is  relevant  to  the  time  of  the  distress,  but  not  to  the  time  of 
the  removal. 

Crompton,  J. : 

We  are  now  considering  the  question  as  if  the  plea  had  been 
framed  according  to  the  facfc,  and  we  were  deciding  on  a  motion 
for  judgment   non  obstante  veredicto.     And   I   am   not   prepared, 
sitting  here  in  a  court  of  co-ordinate  jurisdiction  with  the  Common 
Pleas,  to  come  to  the  same  decision  as  my  brothers.     Whether, 
looking  at  the  words  of  the  statute  alone,  without  the  decided  cases, 
or  sitting  in  a  court  of  error,  I  should  come  to  the  same  conclusion 
as  they  do  is  another  question ;  but  it  seems  to  me  that  in  the 
previous  decisions  the  word  "due"  in  the  statute  was  not  con- 
sidered the  emphatic  word ;  it  was  the  word  "  arrears  "  on  which  the 
Court  proceeded.    And  this  must  have  been  so ;  for,  as  was  truly 
observed  by  Mr.  Warren,  the  words  are  in  the  alternative,  "reserved, 
due,   or  made   payable."      The    Court  in   Rand  v.   Vavghan  (i) 
seem  to  me  to  have  proceeded  on  the  word  "  arrears,"  and,  rightly 
or  wrongly,  to  have  decided  that  the  effect  of  that  word  was  to 
require  that  the  rent   should   be  in  arrear  at  the  time  of  the 
removal.    In  the  considered  judgment  of  the  Court,  the  reasons 
are  given.      Tindal,   Ch.   J.   says:   "By  the  common  law,   the 
distress  for  rent  was  necessarily  made  upon  some  part  of  the 
[  *572  |       demised  *premises,  otherwise  the  tenant  might  rescue  the  distress, 
or  bring  an  action  of  trespass.     And  it  was  only  in  case  the  land- 
lord coming  to  distrain  saw  the  cattle  on  the  premises,  and  the 
tenant  to  prevent  the  distress  drove  them  off  the  premises,  that  the 
landlord  could  justify  freshly  following  and  distraining  them." 
These  observations  may  not  have  been  required  by  the  facts  in 
that  case;   but  they  are  given  as  the  reasons  for  the  judgment. 
The  Chief  Justice  proceeds:  "And  the  statutes  8  Ann.  c.  14,  s.  2, 
and  11  Geo.  II.  appear  to  have  been  passed  with  the  view  of 
removing  such  difficulty  in  the  way  of  the  landlord's  remedy  in  the 
•case  of  a  fraudulent  or  clandestine  removal  of  the  tenant's  goods 
.  (1)  41  E.  K.  671  (1  Bing.  N.  C.  767).  J 
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off  the  premises.     For  it  expressly  empowers  the  landlord  '  to  take       Dibble 

and  seize  such  goods,  wherever  the   same  shall  be  found,  as  a     bowateb. 

distress   for  the  said  arrear  of  rent ;   and  the  same  to  sell  and 

otherwise  dispose  of  in  such  manner  as  if  the  said  goods  had  been 

actually  distrained  by  such  landlord  in  and  upon  such  premises 

for  such  arrears  of  rent.'    It  is  the  place,  therefore,  not  the  time 

of  the  distress  to  which  the  statute  intends  to  apply  the  remedy." 

I  think  that  was  the  great  object  of  the  statute ;  but  at  any  rate 

the  Chief  Justice  gives  these  as  the  reasons  for  the  judgment.     I 

do  not  see  why,  if  the  construction  of  the  statute  is  that  the  rent 

need  not  be  in  arrear,  it  should  be  necessary  that  it  should  be  due : 

it  would  seem  suflicient  that   it   should  be  "reserved/'     I  think 

therefore  that  our  decision  now  interferes  with  the  grounds  of  the 

judgment  in  Hand  v.   Vaughan  (1) :  and,  without  expressing  any 

opinion  as  to  what  construction  ought  to  be  put  upon  the  statute 

♦in  a  court  of  error,  I  am  not  prepared,  sitting  here,  to  concur  with       [  »573  ] 

the  rest  of  the  Court. 

A  rule  was  afterwards  drawn  up,  ordering  "that  the  verdict 
obtained  in  this  cause  be  set  aside,  and  a  verdict  entered  for  the 
defendants  instead  thereof.  The  plea  herein  to  be  altered  according 
to  the  facts  proved  on  the  trial,  so  as  to  avoid  any  ambiguity  as 
to  the  meaning  of  the  plea.  If  the  case  remains  as  it  is,  each 
party  to  pay  his  own  costs.  If  the  plaintiff  bring  error,  and 
succeed,  then  he  is  to  have  judgment  Non  obstante  veredicto,  with 
twelve  pounds  damages,  and  to  have  all  the  costs  below  and  in 
error.    If  he  fail  in  error,  then  he  is  to  pay  all  costs  in  error." 


In   re  FULLER.  mm. 

Jutut  13 
(2  El.  &  BL  578—576  ;  S.  C.  22  L.  J.  a  B.  415;  17  Jur.  989.)  ' 

A.  by  will  bequeathed  to  his  servant  F.,  "  should  my  executors  think  C  673  J 
proper,"  20/.,  "conditional  on  his  continuing  to  conduct  himself  faithfully 
in  all  respects,"  and  appointed  executors.  The  will  was  made  in  the  district 
of  the  County  Court  of  K.  and  the  testator  died  there.  The  executors 
renounced  probate;  and  M.  took  out  letters  of  administration  with  the  will 
annexed,  in  the  Prerogative  Court  of  the  Archbishop  of  Canterbury.  M. 
resided  in  London.  F.,  by  leave  of  the  Judge  of  the  County  Court  of  K., 
sued  M.  in  that  Court  for  the  20/.  On  a  rule  to  set  aside  a  Judge's  order 
for  a  prohibition : 

Held,  that  the  grant  of  letters  of  administration  was  part  of  the  cause  of 
action,  and  that  the  Judge  of  the  County  Court  of  K.  had  not,  under  stat 

(1)  41  K.  E.  671  (1  Bing.  X.  C.  767). 
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In  re  Ji  &  10  Vict  c.  95,  s.  60  (1),  jurisdiction  in  respect  of  it  over  M.  who  was  not 

Fuller.  within  his  district:  and  on  that  ground  the  lule  to  set  aside  the  Judge's 

order  was  discharged. 

Whether  the  bequest,  in  these  terms,  was  a  legacy  which  might  be 
recovered  in  the  proper  county  court,  under  sect.  65  (2),  or  a  bequest  in 
trust,  only  to  be  enforced  in  equity,  qwrre  i  Per  Lord  Campbell,  Ch.  J. : 
Sembk,  that  it  was  a  legacy  which  might  be  recovered  in  the  proper  county 
court. 

Qi'A/yjf,  iii  this  Term,  obtained  a  rule  nisi  to  set  aside  an  order 
[  *&7*  ]  of  Crompton,  J.  for  a  prohibition  in  *the  above  plaint,  directed  to 
the  Judge  of  the  County  Court  of  Kent,  holden  at  Margate. 

From  the  affidavits  it  appeared  that  the  testator  made  his  will 
at  Margate,  containing,  amongst  others,  this  bequest:  "likewise, 
should  my  executors  think  proper,  to  my  man  servant,  whom  I  call 
Sam"  (the  plaintiff),  "I  give  20/.,  conditional  on  his  continuing 
to  conduct  himself  faithfully  in  all  respects;"  and  he  appointed 
executors.  He  died  at  Margate ;  the  executors  renounced ;  and 
administration  with  the  will  annexed  was  granted  in  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury.  The  plaint  was  to  recover 
this  legacy,  and  was  brought  by  leave  of  the  Judge  of  the  County 
Court  of  Kent,  holden  at  Margate,  against  the  defendant,  who  was 
resident,  out  of  the  district  of  that  Court,  in  London.  The 
defendant  made  affidavit  that  he  disputed  the  plaintiff's  right  to 
the  legacy,  as  he  conceived  that  he  had  a  discretion,  and  did  not 
think  fit  to  pay  it  (for  which  he  gave  reasons). 

Field  now  showed  cause : 

First,  the  cause  is  not  one  within  the  jurisdiction  of  any  county 
court.  Stat.  9  &  10  Yict.  c.  95,  s.  65  (2),  enacts  that  the  jurisdic- 
tion shall  extend  to  the  recovery  of  any  demand  "  which  is  the 
whole  or  part  of  the  unliquidated  balance  of  a  partnership  account, 
or  the  amount  or  part  of  the  amount  of  a  distributive  share  under 
an  intestacy,  or  of  any  legacy  under  a  will."  But  sect.  58  expressly 
takes  away  (3)  the  jurisdiction  where  the  validity  of  any  "bequest" 
is  disputed.  Taking  these  two  together,  the  statute  means  to  give 
jurisdiction  over  simple  and  undisputed  legacies  only. 

(Erlb,  J. :  Was  not  this  point  decided  in  Pears  v.  Wilson  ?(4). 

(1)  See  now  County  Courts  Act,  (3)  The  proviso  referred  to  is  omitted 
1888  ^51  &  52  Vict.  c.  43),  s.  74.  in  the  corresponding  section  of   the 

(2)  Ihitl.  s.  58;  see  also  County  County  Courts  Act,  1888:  see  51  &  52 
Courts  Act,  1903  (3  Edw.  VII.  c.  42),  Vict.  c.  43,  s.  58.— A.  C. 

s.  3.— A.  C.  (4)  86  £.  E.  502  (6*  Ex.  833). 
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Ciiompton,  J. :   In   that  case,  the   distinction  *was  considered,         in  re 
between  an  action  for  a  legacy  and  a  suit  for  the  performance  of       r^f*' 
an  executory  trust :  in  that  case  it  was  held  to  be  a  legacy.    Is  it 
so  here  ?) 

It  is  in  this  case  a  bequest  of  an  equitable  interest,  to  be  given 
if  the  executors  think  proper.  The  executors  would  therefore,  if 
they  had  taken  probate,  have  been  trustees  with  a  personal 
discretion;  and  the  plaint  is  in  effect  an  attempt  to  appoint  the 
administrator  trustee  in  the  place  of  the  renouncing  trustees,  and 
then  compel  him  to  exercise  his  discretion  in  a  particular  way. 
The  Loud  Chancellor  can  do  that;  but  not  the  Judge  of  the 
county  court. 

(Lord  Campbell,  Ch.  J. :  That  may  be  the  true  construction  of 
the  Act :  but,  if  it  be  so,  there  is  a  failure  of  justice  in  such  a  case 
as  the  present,  where  the  plaintiff  is  without  remedy  unless  he  goes 
into  Chancery  for  2(M.) 

There  is  another  ground  for  discharging  the  rule.  The  defendant 
does  not  reside  in  the  district;  and  the  cause  of  action  did  not 
arise  there.  The  taking  out  letters  of  administration  is  part  of  the 
cause  of  action. 

Quaine  was  called  upon  to  answer  the  last  objection : 

The  will  speaks  from  the  death;  and  the  letters  of  administration 
only  prove  it. 

(Crompton,  J.:  When  the  cause  of  action  arises  after  death, 
there  is  no  cause  of  action  till  the  letters  of  administration : 
Murray  v.  The  East  India  Company  (1).) 

Lord  Campbell,  Ch.  J. : 

It  is  not  made  out  that  the  cause  of  action  arose  within  the 
district.    If  that  had  been  made  out,  my  strong  impression  is  that, 
this  being  *a  bequest  of  a  legacy,  the  Judge  of  the  proper  county       [  *57G  ] 
court  would  have  had  jurisdiction  such  as  a  court  of  equity  would 
have  had  in  a  similar  case. 

Coleridge,  J. : 

I  am  of  the  same  opinion  on  the  first  point.     The  other  is  one  of 
considerable  difficulty,  on  which  I  forbear  to  express  an  opinion. 
(1)  24  R.  B.  325  (5  B.  &  Aid.  204). 
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But  I  think  it  quite  clear  that  the  grant  of  the  letters  of  administra- 
tion, and  the  acceptance  of  them  by  the  defendant,  are  in  this  case 
essential  parts  of  the  cause  of  action. 

Erle,  J.  concurred. 

Crompton,  J. : 

The  Court  should,  I  think,  watch  a  little  strictly  the  exercise  of 
the  power  conferred  on  the  Judge  of  the  county  court,  by  stat. 
9  &  10  Vict.  c.  95,  s.  60  (l),  to  give  himself  jurisdiction.  On  the 
other  point  T  shall  only  say  that  it  is  a  question  of  difficulty,  on 
which  I  have  not  formed  an  opinion.  The  distinction  suggested  in 
Pears  v.  Wilson  (2)  is  between  a  bequest  of  a  legacy,  where  there  is 
no  further  trust  than  the  simple  one  imposed  on  an  executor  to 
pay  it,  and  a  bequest  in  trust.  That  raises  a  very  nice  question* 
and  one  which  it  is  difficult  to  answer. 

Rule  discharqed. 


Ex  parte  DAVIDSON  (3). 

(2  El.  &  Bl.  577—579 ;  S.  C.  18  Jur.  57.) 

C.  brought  an  action  against  D.  for  publishing  three  pieces  of  music 
alleged  to  be  the  copyright  of  C.  Before  the  action,  three  entries  had  been 
made  in  the  registry  at  Stationers'  Hall,  kept  under  the  Copyright  Act, 
1842  (5  &  6  Vict.  c.  45),  s.  11.  These  entries,  as  they  stood,  would  afford 
prima  facie  evidence  of  O.'s  copyright  in  the  three  pieces.  D.  obtained  a 
rule  n  181  to  expunge  or  vary  those  entries.  It  was  obtained  on  an  affidavit 
by  which  it  appeared  that  D.  claimed  no  copyright  in  the  airs  himself,  but 
that  his  case  was  that  they  were  old  pieces,  and  that  the  persons  who  on 
the  entries  professed  to  be  the  authors  were  not  really  the  authors  ;  and 
the  affidavit  deposed  to  information  and  belief  as  to  facts,  which,  if  true, 
proved  that  the  pieces  were  older  than  the  supposed  authors.  The  counsel 
for  C.  refused  to  consent  not  to  use  these  entries  on  the  trial. 

The  Court  declined  to  expunge  the  entries,  but  made  an  order,  without 
consent,  that  the  rule  should  be  enlarged  till  the  trial  of  an  issue  to  deter- 
mine the  question  of  copyright,  in  which  C.  should  be  plaintiff,  and  on  the 
trial  of  which  the  entries  should  not  be  used :  and  that  in  the  mean  time 
proceedings  in  the  action  should  be  stayed. 

Will  as,  in  this  Term,  obtained  a  rule,  under  3tat.  5  &  6  Vict, 
c.  45,  s.  14,  calling  on  Robert  Cocks  to  show  cause  why  three 
several  entries  made  in  the  registry,  kept  at  Stationers'  Hall, 

(1)  County  Courts  Act,  1888  (51  &  E* parte G.H.Daridson (1856)  ISO. Tl. 
52  Vict.  c.  43),  s.  74.  297,   25  L.  J.   C.  P.   237  ;    see  also 

(2)  6  Ex.  833.  Chappell  v.  Purday  (1843)  67  R  E. 

(3)  Not  foil,  by  Court  of  C.  P.  in  357  (12  M.  &  W.  303).— A.  C. 
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under  stat.   5  &  6  Vict.   c.  45,  s.  11,  should  not  be  varied  or     Ex  parte 
expunged.  Davidson. 

By  the  affidavits  it  appeared  that  these  entries  were:  1st, 
One  (in  the  form  No.  3,  in  the  schedule  to  that  Act)  made  on 
6th  October,  1848,  by  which  it  appeared  that  Robert  Cocks  was 
the  proprietor  of  the  copyright  of  a  musical  piece  called  "  The 
Lancers'  Quadrilles,"  first  published  by  himself  in  Middlesex,  on 
6th  October,  1848:  2.  One  of  29th  June,  1847,  by  which  Felix 
Yaniewicz,  professing  to  be  the  author  of  a  musical  piece  called  "  A  '. 
Polish  Rondo,"  accepted  the  benefit  of  the  extension  of  copyright, 
under  that  Act,  and  declared  the  copyright  to  be  the  property  of 
Isaac  Willis:  8.  A  similar  entry,  on  26th  February,  1853,  by  which 
Ernesto  Spagnoletti,  professing  to  be  the  author  of  another  musical 
piece  called  "  La  Dorset,"  accepted  the  extension  of  copyright  under 
that  Act,  and  declared  Robert  Cocks  to  be  the  owner  of  the  copy- 
right. Davidson  deposed  to  the  effect  that  an  action  had  been 
commenced  against  him  by  *Cocks,  who  had  purchased  Willis's  [  *»78  ] 
right  to  the  second  air,  for  publishing  these  three  airs,  which 
Davidson  had  done:  Davidson  did  not  claim  any  copyright  for 
himself ;  but  he  deposed  to  his  belief  that  all  the  three  airs  were  old, 
that  the  first  was  not  first  published  by  Cocks  in  1848,  and  that  neither 
Yaniewicz  nor  Spagnoletti  were  the  authors  of  the  airs  which  they 
claimed.  The  ground  suggested  for  expunging  the  entries  was, 
that  these  entries  would  be  prima  facie  evidence  against  Davidson. 
He  deposed  to  information  and  belief  that  one  of  these  airs  was  in 
the  original  "  Beggars'  Opera,"  and  produced,  attached  to  his  affi- 
davits, a  printed  sheet  of  music  containing  the  third.  This  sheet 
had  been  published  in  1817,  at  a  time  when,  as  "  he  was  informed 
and  believed,"  Ernesto  Spagnoletti  was  not  ten  years  old ;  and  the 
author  was  said  to  be  his  father,  a  well  known  composer  now  dead 
for  many  years. 

BoviU  and  Webster  now  showed  cause : 
The  affidavit  is  only  of  hearsay. 

(Lord  Campbell,  Ch.  J. :  If  the  fact  really  be  that  an  old  air  is 
now  entered  in  the  registry  as  if  newly  composed,  what  can  be 
deposed  to  except  information  and  belief  as  to  its  antiquity  ?) 

BramweU  and  Willes,  in  support  of  the  rule,  argued  that  the 
affidavit  furnished  sufficient  ground  for  believing  that  the  entries 
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Ez  parte      were  untrue,  and  that  the  use  of  them  at  the  trial  of  Cocks  v. 
Davidson.     Davidson  would  be  a  grievance  to  Davidson. 

(Lord  Campbell,  Gh.  J. :  If  the  entry  is  expunged,  Cocks  loses 
his  title  for  ever.  The  Legislature  did  not  intend  that  there  should 
be  a  final  decision  on  the  question  of  property  on  affidavit.) 

There  is  no  objection,  on  Davidson's  part,  to  allow  the  rule  to  be 
[  *679  ]       *enlarged  till  after  the  event  of  the  trial,  provided  Cocks  will  under- 
take not  to  use  the  entries  as  evidence  on  the  trial.     That  course 
was  pursued,  in  Chappell  v.  Purday  (l),  by  consent. 

Bovitt,  for  Cocks,  refused  to  give  such  an  undertaking. 

Lord  Campbell,  Ch.  J. : 

We  are  not  prepared  to  expunge  these  entries;  but  we  think 
there  is  enough  shown  to  justify  us  in  ordering,  proprio  vigore, 
and  without  consent,  that  the  rule  be  enlarged  until  the  trial  of  an 
issue,  in  which  Cocks  shall  be  plaintiff,  and  on  the  trial  of  which 
he  shall  not  use  these  entries  as  evidence. 

Erlb,  J.  and  Crompton,  J.  concurred. 

The  following  order  was  made.  "  That  the  rule  be  enlarged 
until  the  next  Term  ;  and  that  an  issue  be  tried  at  the  sittings  in 
London  after  this  Term,  in  which  said  issue  the  said  Robert  Cocks 
shall  be  plaintiff,  and  the  said  George  Henry  Davidson  shall  be 
defendant,  and  the  question  to  be  tried  shall  be,  Whether  there 
was  copyright  in  all,  or  any,  and  which,  of  the  pieces  of  music  in 
question,  and  whether  the  said  Robert  Cocks  was  proprietor  of  the 
copyright,  in  all  or  any  or  which  of  the  said  pieces  of  music.  And 
that  the  entries  made  at  Stationers'  Hall  be  not  set  up  at  the  trial 
of  the  said  issue.  And  it  is  further  ordered  that  the  proceedings  in 
the  action  between  the  above  mentioned  parties  be  stayed  unless 
the  said  Robert  Cocks  elects  within  a  week  not  to  use  the  said 
entries  or  any  of  them  at  the  trial." 

(1)  67  B.  R.  357  (12  M.  &  W.  303). 
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ARNOLD   v.  DIMSDALE.  uss. 

(2  El.  &  BL  580-604  ;  S.  C.  22  L.  J.  M.  C.  161 ;  17  Jur.  1157.)  JumJS. 

By  charter  of  Edw.  IV.  the  Crown  granted  to  the  abbot  and  convent  of 
S.  the  right  of  appointing  their  own  justices,  with  power  of  oyer  and 
terminer  for  all  felonies,  trespasses  and  misdemeanours  occurring  within 
the  liberty  of  S.,  in  the  county  of  H.,  with  a  non-intromittant  clause  ;  and 
that  they  might  have  a  gaol,  under  their  own  government,  without  inter- 
ference by  other  justices  or  others,  for  felons  and  malefactors  taken  within 
the  liberty,  till  such  were  delivered  by  due  course  of  law. 

Stat.  31  Hen.  YIIL  c.  13,  gave  the  Crown  the  franchises  appertaining  to 
the  then  dissolved  abbeys,  or  those  that  should  thereafter  be  dissolved,  as 
largely  as  the  abbots  ought  to  have  held  the  same  at  the  time  of  their  coming 
to  the  King's  hands.  Afterwards,  5th  December,  1539,  the  abbey  of  8.  was 
dissolved.  Afterwards,  by  stai  32  Hen.  VIII.  c.  20,  it  was  enacted  that 
the  same  liberties,  franchises  and  jurisdictions  which  the  late  owners  had 
exercised  within  three  months  before  the  abbeys  came  to  the  King's  hands 
should  be  revived  in  the  King's  hands. 

Within  the  liberty  was  a  house  of  correction,  supported  exclusively  by 
rates  raised  in  the  liberty.  The  liberty  did  not  contribute  to  the  county 
rate.  The  keeper  was  appointed  by  the  justices  of  the  liberty.  Quarter 
Sessions  were  held  within  the  liberty  at  which  offences  committed  within 
the  liberty  were  tried : 

Held,  that  justices  of  the  county  might,  sitting  out  of  the  liberty  and  in 
the  county,  commit  a  party  convicted,  under  stai  9  Geo.  IV.  c  31,  s  27  (1), 
of  an  assault  done  within  the  liberty,  to  the  house  of  correction  of  the 
liberty. 

Whether,  if  the  offence  had  not  been  committed  within  the  liberty,  they 
could  have  done  so  by  virtue  of  stat.  27  Geo.  HL  o.  11  (2),  quaere. 

[See  now  Prisons  Act,  1877  (39  &  40  Vict.  c.  42),  ss.  3,  4,  5  and  16.— A.  C] 


WESTOBY  v.   DAT  (3). 

(2  EL  &  BL  605—629;   S.  C.  22  L.  J.  Q.  B.  418;    18   Jur.  10;   21  L.  T.        jfc^'i 

O.  S.  183.)  juZ  is'. 

In  an  action  of  debt  by  W.  against  D.,  D.  pleaded  that  the  debt  had  been  _J # 

attached  in  the  hands  of  D.  as  garnishee  in  a  plaint  of  debt  in  the  court  of         r  595  1 
the  mayor  and  aldermen  of  the  city  of  London  by  C.  against  W.     Replica- 
tion :  that  the  alleged  debt  sued  for  in  the  mayor's  court  did  not  arise  or 
accrue  within  the  jurisdiction  of  that  court,  nor  had  that  court  had  at  any 
time  jurisdiction  thereof : 

Held,  on  demurrer,  a  bad  replication. 

The  custom  of  foreign  attachment  in  the  mayor's  court  does  not  apply  to 

(1)  Bepealed,  24  &  25  Vict.  c.  95,  98;  London  Joint  Stock  Bank  v.  Mayor 
s.  1.  of  London  (1875)  1  C.  P.  D.  1,  15,  45 

(2)  Bepealed  by  S.  L.  B.  Act,  1871.  L.  J.  0.  P.  213  [affd.  5  C.  P.  D.  494, 

(3)  Cited,  Mayor  of  London  v.  Cox  in  C.  A.,  6  App.  Cas.  393, 50  L.  J.  C.  P. 
(1867)  L.  B.  2  H.  L.  239,  269,  36  594,  in  H.  L.] ;  Re  Smith,  Ex  parte 
L.  J.  Ex.  225;  Cooke  v.  QUI  (1873)  Brown  (1888)  20  Q.  B.D.  321,  329,  57 
L.  R  8  0.  P.  107,  113,  42  L.  J,  C,  P.  L.  J.  Q.  Bt  212.— A.  C. 
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Westoby  debts,  the  beneficial  interest  of  which  is  vested  in  a  person  other  than  the 

i*.  defendant  sued  in  that  court,  whereof  the  garnishee  has  notice ;  and  such 

Day.  debts  are  not  attachable  under  the  custom. 

So  certified  by  that  court  through  the  Recorder,  and  held  a  good  custom 
by  this  Court  upon  demurrer. 

Declaration  for  money  due  from  defendant  to  plaintiff  on  a 
writing  obligatory,  dated  6th  May,  1852,  by  which  defendant 
acknowledged  himself  to  be  bound  to  plaintiff  in  1,600/.,  conditioned 
for  repayment  by  defendant  to  plaintiff,  with  interest,  of  800/.,  lent 
by  defendant  to  plaintiff,  and  payable  by  instalments ;  that  is  to 
say,  200/.  and  48/.  for  interest,  on  1st  January,  1858  (the  rest  by 
three  other  instalments,  at  days  named).  Breach:  Nonpayment 
of  the  248/.  on  1st  January,  1858,  or  since. 

Plea :  That  the  city  of  London  now  is,  and  immemorially  hath 
been,  an  ancient  city :  and  that  there  is,  and  immemorially  bath 
been,  a  custom  therein  &c.  The  plea  then  set  out  the  custom  of 
foreign  attachment,  substantially  to  the  effect  following.  That,  if 
any  person  affirms  a  plaint  in  debt  in  the  court  of  her  Majesty 
holden  before  the  mayor  and  aldermen  of  the  said  city,  in  the 
chamber  of  the  Guildhall,  and,  upon  such  plaint,  it  be  commanded 
by  the  court  to  any  serjeant-at-mace,  &c,  to  summon  such  defen- 
dant to  appear  in  the  same  court  to  answer  the  plaintiff;  and  if  it  is 
returned,  by  such  serjeant,  &c,  that  defendant  has  nothing  within 
the  city  or  liberties  whereby  he  can  be  summoned,  nor  is  to  be 
found  within  the  city ;  and  such  defendant,  at  that  court,  being 
solemnly  called,  makes  default ;  and  in  the  same  court  it  is  alleged 
•606  J  by  plaintiff  that  any  other  person  *owes,  or  has  owed,  to  defendant 
any  sum  of  money  amounting  to  the  debt  in  such  plaint  specified, 
or  any  part  thereof:  then,  at  the  petition  of  such  plaintiff  for 
process  according  to  the  custom  (that  is  to  say :  that  such  person, 
so  owing  or  having  owed  such  debt,  whether  the  same  be  then  pay- 
able or  to  become  payable  at  a  day  to  come,  being  found  within  the 
jurisdiction  of  the  court,  may  be  warned  by  the  serjeant,  Ac,  not 
to  part  with  such  debt  or  sum  of  money  without  the  license  of  the 
court,  but  the  same  in  his  hands  and  custody  safely  to  keep,  so  that 
defendant  may  be  attached  thereby,  that  he  may  appear  in  court  to 
answer  plaintiff  in  the  plea  in  such  plaint  specified),  it  is  com- 
manded by  the  court  to  the  serjeant,  &c,  to  attach  such  defendant, 
in  such  plaint,  by  such  sum  of  money,  so  being  in  the  hands  &c., 
according  to  the  said  custom,  so  that  such  defendant  may  appear  at 
the  then  next  court  to  be  holden  before  the  Baid  mayor  and  aldermen, 
to  answer  the  plaintiff;  and  then,  if  such  serjeant,  &c,  return  such 
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defendant  to  be  attached  according  to  the  said  custom,  by  such  sum  Westobt 
to  be  defended  and  kept,  so  that  such  defendant  may  appear  at  the  ^ay. 
then  next  court  to  answer  such  plaintiff  in  the  plea  in  such  plaint 
specified,  and  if  the  defendant,  at  that  and  three  other  courts  then 
next,  severally  holden  before  the  mayor  and  aldermen,  being 
solemnly  called,  does  not  appear,  but  makes  default;  and  such 
four  defaults,  according  to  the  custom,  are  recorded  against 
such  defendant,  at  such  four  courts  after  such  attachment  made, 
and  if  such  plaintiff,  at  every  of  such  four  courts,  appear  according 
to  the  custom:  then,  at  the  last  of  the  said  four  courts,  or 
at  any  court  holden  after  such  four  defaults  recorded,  at  the 
petition  of  plaintiff,  it  is  used  for  the  court  to  command  *any  [  *607  ] 
serjeant-at-mace,  &c,  to  warn  such  other  person,  so  being  found 
within  the  city,  according  to  the  custom,  to  appear  at  any  court 
afterwards  holden,  to  show  if  anything  he  has  to  say  for  him- 
self why  such  plaintiff  ought  not  to  have  execution  of  such 
sum  so  attached ;  and,  if  at  such  court  such  serjeant,  &c,  return 
such  other  person  to  be  warned  according  to  such  custom  to  appear 
in  the  same  court  to  show  such  cause,  and  if  such  person,  so 
warned,  duly  appear  in  the  same  court,  and  at  the  same  court,  or 
some  other  court,  comes  and  says  that,  at  the  time  of  making  such 
attachment  or  at  any  time  since,  he  had  not  owed  to  or  detained 
from,  nor  did  he  then  owe  to  or  detain  from,  the  defendant  named 
in  such  plaint  the  said  money  so  alleged  to  be  in  the  hands,  &c, 
and  attached,  or  any  part  thereof,  and  if  issue  has  been  joined 
between  the  parties  upon  such  plea,  and  the  jurors,  &c,  say  that, 
at  the  time  of  making  such  attachment,  or  at  some  time  since  the 
making  of  the  same,  and  before  the  pleading  of  such  plea,  such 
other  person  had  owed  to  and  detained,  and  at  the  time  of  such 
plea  owed  to  and  detained,  from  the  defendant  the  said  sum  of 
money  so  alleged  to  be  in  the  hands  &c,  or  some  part  thereof,  and 
so  attached  &c,  as  the  proper  moneys  of  the  defendant  named 
in  the  plaint,  then  it  is,  and  from  time  immemorial  it  has  been, 
used  and  accustomed  for  such  court  to  award  such  plaintiff  to 
have  execution  of  such  sum  of  money  as  such  other  person 
has  by  such  jurors  been  so  found  to  have  owed  to  and  detained, 
and  to  owe  to  and  detain  from  the  defendant,  by  sufficient  pledges 
to  be  found  and  given  by  such  plaintiff,  in  such  plaint  named, 
in  the  same  court,  according  to  such  custom,  to  restore  to  such 
defendant  such  last  mentioned  sum  of  money  so  attached  if 
such  *defendant,  within  a  year  and   a  day  then    next   ensuing,       [  *608  ] 
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Westouy  coine  or  has  come  into  the  court  so  holden,  and  disproves  or 
Day.  avoids,  or  has  disproved  or  avoided,  such  debt  in  such  plaint 
mentioned,  according  to  the  custom ;  and  that,  after  such  pledges 
found,  and  execution  had  of  such  sum  as  such  other  person  has  by 
such  jurors  been  so  found  to  owe  &c,  such  other  person  is  dis- 
charged against  such  defendant  of  the  sum  so  attached  and  had  in 
execution,  and  such  defendant  is  discharged  against  the  plaintiff  of 
so  much  of  his  debt,  in  such  plaint  demanded,  so  long  as  such 
judgment  and  execution  remain  in  force  and  effect :  and,  if  such 
sum  of  money,  so  attached  and  defended  and  had  in  execution, 
amount  not  to  the  whole  debt  demanded  by  plaintiff  against 
defendant,  then  plaintiff  to  have  process  against  defendant  for  the 
residue.  Averment :  That  F.  W.  Caldwell,  H.  C.  Chilton  and 
F.  J.  Fuller,  before  1st  January,  1858,  to  wit  22nd  July,  1852, 
came  into  court  before  the  mayor  and  aldermen,  &c,  according  to 
such  custom,  and  affirmed  a  plaint  against  the  now  plaintiff  in 
a  plea  of  debt.  The  plea  then  set  out  very  fully  the  proceedings  in 
the  mayor's  court,  &c,  the  order  to  summon  plaintiff  to  appear, 
and  the  return  that  plaintiff  had  nothing  within  the  city  or  the 
liberties  whereby  he  could  be  summoned,  nor  was  he  to  be  found 
within  the  same ;  that  plaintiff,  solemnly  called,  made  default ;  that 
it  was  alleged  that  •  Day,  the  now  defendant,  owed  to  the  now 
plaintiff  280Z.  in  moneys  numbered,  as  the  proper  moneys  of  the 
now  plaintiff,  and  then  had  and  detained  the  same  in  his  hands  and 
custody.  Averment :  that  the  now  defendant,  at  the  time,  was  and 
was  found  within  the  city  and  the  jurisdiction  of  the  court.  That 
[  *609  ]  the  court  commanded  to  attach  the  now  plaintiff  by  the  *said  280/., 
and  keep  &c. ;  that  defendant,  being  found  within  the  city  and  the 
jurisdiction,  was  duly  warned,  according  to  the  custom,  not  to  part 
with  the  280Z.  without  the  license  of  the  court  &c.,  so  that  the 
now  plaintiff  might  be  attached  thereby  that  be  might  appear  at 
the  then  next  court,  to  answer  &c. :  that  thereupon  the  serjeant 
attached  the  now  plaintiff,  by  the  said  Bum  of  280Z.  That,  after- 
wards, the  serjeant  returned  that  he  had  attached  &c.  the  now 
plaintiff  by  the  said  Bum  of  280/.  &c. ;  that  the  now  plaintiff,  being 
solemnly  called,  made  four  defaults,  the  plaintiffs  appearing; 
which  defaults  were  recorded ;  that  it  was  commanded  by  the  court 
to  the  serjeant  that  he  should  warn  and  make  known  to  the  now 
defendant,  being  the  garnishee,  &c,  to  appear  &c.  That  the  now 
defendant  was,  &c,  warned  by  the  serjeant  &c.  That,  at  the  court 
holden  on  11th  January,  1858,  &c,  the  serjeant  returned  that  he 
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had  warned  &c.  That  the  now  defendant,  the  garnishee,  appeared,  Westobt 
and  imparled,  and,  at  the  next  court,  for  a  plea,  said  that,  at  the  d1'y. 
time  of  making  the  attachment,  or  at  any  time  since,  he  had  not 
owed  to  or  detained  from,  nor  did  he  then  owe  to  or  detain  from, 
the  now  plaintiff  the  debt  named  in  the  said  plaint,  the  said  280/., 
or  any  part  thereof,  and  put  himself  upon  the  country  ;  and 
plaintiffs  did  the  like.  Averments  of  continuance  of  process, 
summoning  of  jury,  and  verdict,  That,  as  to  248/.,  parcel  of  the 
said  280/.  in  moneys  numbered,  as  above  mentioned  to  be  attached, 
on  1st  January,  1853,  the  said  garnishee  had  owed  to  and  detained 
from,  and  then  still  owed  to  and  detained  from,  the  said  defendant, 
named  in  the  bill  and  attachment,  the  said  248/.,  as  the  proper 
moneys  of  the  said  defendant.  And  thereupon  *it  was  considered  [  *6io  ] 
by  the  court  that  F.  W.  Caldwell,  &c,  should  have  execution  of 
the  said  248/.,  in  moneys  numbered,  so  attached  :  and  that  they 
should  retain  and  hold  the  same  in  full  satisfaction  of  the  like  sum 
of  248/.,  parcel  of  the  debt  in  the  plaint  mentioned,  by  sufficient 
pledges  &c,  to  restore  to  the  now  plaintiff  the  said  248/.,  so 
attached,  if  the  now  plaintiff,  within  a  year  and  a  day,  should 
disprove  &c.  (as  before).  That  F.  W.  Caldwell,  &c,  found  pledges 
to  restore  &c.  And  thereupon  F.  W.  Caldwell,  &c,  sued  out, 
according  to  the  custom,  a  precept,  whereby  the  serjeant  was  com- 
manded that  he  should  take  the  now  defendant,  if  he  should 
be  found  within  the  liberties  of  the  city  of  London,  and  him 
should  safely  keep,  so  that  he  might  have  his  body  there  in  court 
without  delay  to  satisfy  the  said  F.  W.  Caldwell,  &c,  the  said  248/., 
so  attached  &c.  by  due  process  of  attachment  and  judgment  of  the 
court  there  recovered  against  him  the  now  defendant,  according  to 
the  custom,  and  should  have  the  said  moneys  there  in  court 
without  delay  to  render  to  F.  W.  Caldwell,  &c.  :  that  the  now 
defendant,  afterwards,  and  whilst  the  said  precept  was  in  the 
hands  of  the  serjeant  for  the  purpose  of  being  executed,  being  then 
within  the  city  &c,  was  forced  to,  and  then  and  there  necessarily 
did,  for  the  purpose  of  satisfying  the  said  judgment,  pay  to  F.  W. 
Caldwell,  &c,  the  said  sum  of  248/.,  according  to  the  exigency  of 
the  precept :  and  thereby  the  said  F.  W.  Caldwell,  &c,  then  and 
there,  according  to  the  custom,  had  execution  of  the  said  248/. 
against  the  now  defendant,  the  said  garnishee,  according  to  the 
tenor  of  such  judgment.  And  thereby  the  said  execution  then  was 
executed;  as  by  the  record  &c.  That  the  execution  *was  duly  T  *611 1 
executed  in  the.  said  city,  according  to  the  custom ;  and  that  the 
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W*stoby  judgment  and  execution  are  still  in  force.  And  that  the  said 
Pay.  8um  of  248/.,  so  attached  and  taken  in  execution,  was  the  said  sum 
of  248/.  which,  according  to  the  said  bond  and  the  condition  thereof, 
would  become  due  from  the  now  defendant  to  the  now  plaintiff  on 
1st  January,  1853 ;  and  the  nonpayment  whereof  on  that  day  is, 
by  the  now  plaintiff,  alleged  as  a  breach.  And  that  the  said  sum  was 
attached  before  the  said  1st  January,  1853,  and  was  from  thence  con- 
tinually, until  such  payment  thereof  as  last  aforesaid,  defended  and 
kept  in  his  hands  by  the  Serjeant  under  and  by  virtue  of  such  action, 
and  according  to  the  same,  and  the  usage  and  practice  of  the  said  court, 

Replications :  1.  That  the  alleged  debt  in  the  plea  mentioned  to  have 
been  sued  for  by  F.  W.  Caldwell,  Ac,  did  not  arise  or  accrue  within  the 
jurisdiction  of  the  court  in  the  plea  mentioned ;  and  that  the  said  court 
had  not  jurisdiction  over  the  same,  or  over  the  plaintiff,  at  any  time 
during  the  alleged  proceedings  in  the  said  plea  mentioned ;  nor  had  the 
plaintiff  notice  of  the  said  process  or  proceedings,  or  any  opportunity 
of  defending  the  same :  whereby  the  same  were  and  are  wholly  void. 

2.  That  plaintiff  has  brought,  and  now  prosecutes,  this  action  as 
trustee  for  the  benefit  of  Edward  Holmes  Baldock,  to  whom  the 
whole  beneficial  interest  in  the  money  sought  to  be  recovered 
belonged  long  before  and  during  the  said  proceedings,  as  defendant 
always  well  knew,  and  still  belongs.  The  plea  then  alleged  an 
assignment,  before  the  proceedings  in  the  plea  mentioned,  of  the 
bond,  and  the  debt  thereby  secured,  by  himself  to  Baldock,  by  deed, 
[  •6i2t]  for  the  purpose  of  securing  a  debt  *of  1,500/.  previously  secured  by 
mortgage,  which  was  recited  in  the  assignment,  and  averred  in  the 
replication,  to  be  an  insufficient  security.  The  plea  set  out  the 
indenture  of  assignment  very  fully.  It  transferred  all  plaintiff's 
right,  legal  and  equitable,  in  the  bond  and  the  bond  debt,  to  Baldock, 
constituted  him  plaintiff's  attorney  to  sue  &c. ;  and  it  was  agreed 
therein  that  Baldock  should  apply  the  800/.  and  interest  to  the 
satisfaction  of  so  much  as  should  remain  due  on  the  mortgage,  and 
pay  the  residue,  if  any,  to  plaintiff.  Averment :  That  953/.  15*.  4rf., 
part  of  the  1,500/.,  has  ever  since  remained,  and  still  is,  due  and 
payable  and  unpaid  by  plaintiff  to  Baldock,  and  exceeds  the  amount 
of  all  the  money  secured  by,  or  payable  or  to  be  paid  under,  the 
bond.  That  the  deed  still  is  in  full  force.  That  the  beneficial 
interest  in  the  said  bond,  and  the  moneys  in  and  by  the  declaration 
mentioned  and  sought  to  be  recovered  thereby,  became  and  was 
vested  in  Baldock,  and  since  the  time  of  the  making  of  the  deed, 
and  until  and  during  the  proceedings  in  the  plea  mentioned. 
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remained  so  vested  and  belonged  &c,  and  not  to  plaintiff.     Of     Wbstoby 

which,   and   of  the  said   assigment,  "defendant,  before   the  said         j)^ 

proceedings  or  any  of  them,  had  notice.    And  the  defendant  allowed 

the  said  judgment  to  be  given,  and  execution  to  issue  against  him, 

without  setting  up  and    proving,    in  the  said  court,  the  matter 

aforesaid."     Averment :  "  That  the  said  custom  has  not  applied  to, 

or  included,  and  does  not  apply  to,  or  include,  debts  the  beneficial 

interest  in  which  has  become  and  is  vested  in  a  person  other  than 

the  defendant  sued  in  the  said  court  in  the  plea  mentioned,  whereof 

the  garnishee  had  notice;  and  that  such  debts  as  last  aforesaid, 

the  beneficial  "interest  in  which  has  become  and  is  vested  in  a       [  *ci3  J 

person  other  than  the  defendant  sued  in  the  said  court  in  this  plea 

mentioned,  whereof  the  garnishee  has  notice,  have  not  been,  nor 

are  they,  attached  or  attachable  under  the  said  custom." 

Demurrer  to  both  replications.     Joinder. 

The  case  was  argued  on  an  earlier  day  in  this  Term  (l). 

Crowdei;  for  the  defendant : 

As  to  the  first  replication.  The  want  of  notice  will  probably  not 
be  insisted  upon :  the  question  is  whether  the  plaintiff  is  entitled 
to  dispute  the  propriety  of  defendant's  payment  by  denying  the 
jurisdiction  of  the  mayor's  court.  The  proceeding  in  the  mayor's 
court,  according  to  the  custom  of  London  (which  in  this  respect  is 
4he  same  with  the  customs  of  Bristol  (2)  and  Exeter  (3)),  is  merely 
process  to  compel  the  appearance  of  the  defendant  in  the  original 
cause.  It  is  true  that  the  plaintiff,  in  an  inferior  Court,  must 
prove  that  the  cause  is  within  the  jurisdiction.  But  that  is  inapplic- 
able to  the  case  of  the  garnishee,  who  has  been  compelled  to  pay 
over  the  money.  He  cannot  have  the  means  of  disputing  the 
jurisdiction,  as  he  is  not  privy  to  the  transaction  in  which  the 
alleged  debt  originates.  In  De  Haber  v.  Queen  of  Portugal  (4)  this 
Court  laid  it  down  that,  though  the  process  of  foreign  attachment 
can  be  resorted  to  only  where  the  cause  of  action  arose  within  the 
jurisdiction  of  the  Court,  the  garnishee  is  safe  by  paying  *under  the  [  *6H  ] 
protection  of  the  Court.  The  objection,  if  properly  taken,  must 
prevail ;  but  how  can  it  be  taken  by  the  garnishee  ?  In  Andrews 
v.  Gierke  (5)  it  was  held  that   the  garnishee  cannot  plead  in  the 

(1)  May  31st.    Before  Lord  Camp-  (3)  Hake  v.  Walker,  1  Eol.  Abr.  564; 
bell,   Ch.  J.,  Coleridge  and  Cromp-      Customs  de  London  (K),  pi.  3. 

ton,  JJ.  (4)  85  R.  U.  3a8  (17  Q.  B.  171). 

(2)  Bruce  v.  Wait,  1  Man.  &  G.  1 ;  (5)  Carth.  25. 
and  note  (a),  ib.  p.  41. 
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Westobt      mayor's  court   that  his  own  debt   to  the  defendant  there  arose 
Day.        without  the  jurisdiction. 

(  Willes,  for  the  plaintiff,  admitted  this.) 

The  garnishee  may  insist  upon  the  payment,  when  sued  by  his  own 
creditor,  without  proving  that  the  creditor  was  indebted  at  all  to 
the  party  who  made  the  attachment :  M' Daniel  v.  Hughes  (l),  where 
cases  which  may  appear  to  establish  a  contrary  doctrine  are 
explained  in  the  judgment.  Such  are  Paramore  v.  Pain  (2)  and 
Coke  v.  Brainforth  (3),  where  the  plaintiffs  in  the  mayor's  court 
attached  debts  due  from  themselves  to  the  defendants  there ;  and  it 
was  held  that  the  averments  of  debts  in  the  mayor's  court  were 
traversable  in  a  plea  of  foreign  attachment  if  the  defendant  in  the 
Court  above  was  both  plaintiff  and  garnishee  in  the  Court  below. 
But  that  depended  on  the  relation  of  the  parties.  The  ordinary 
course  of  pleading  is  not  to  insert  an  allegation  that  the  debt  arose 
in  the  jurisdiction. 

(Lord  Campbell,  Ch.  J. :  May  not  that  be  only  because  the  debt 
is  presumed  to  have  arisen  within  the  jurisdiction  till  the  contrary 
is  Bhown  ?) 

Such  presumption  does  not  arise  in  the  case  of  an  inferior  court. 
Lord  Ellenborough's  language  in  Huxham  v.  Smith  (4)  agrees 
indeed,  with  the  explanation  suggested;  and  the  case  itself  is 
undoubtedly  a  direct  authority  against  the  present  defendant.  But 
[  *615  ]  that  case  was  decided,  *it  seems,  on  the  authority  of  the  Nisi  Prius 
decision  in  Palmer  v.  Hooke  (5) ;  and  Lord  Ellenborouoh,  in 
3V Daniel  v.  Hughes  (6),  says  that  there  must  have  been  Borne 
mistake  in  the  report  of  Palmer  v.  Hooke  (5).  In  the  court  below 
the  garnishee  can  plead  only  Nil  hahct.  Banks  v.  Self  {7)  decides 
that  the  garnishee,  in  pleading  the  foreign  attachment,  need  not 
aver  that  the  original  debt  arose  within  the  jurisdiction.  Accord- 
ing to  the  marginal  note  of  Harington  v.  Macmorris  (8)  it  is  not 
necessary  that  the  original  debt  should,  in  fact,  arise  within  the 
jurisdiction  :  but  this  proposition,  it  must  be  admitted,  is  not  borne 
out  by  the  case.     Banks  v.  Self  (7)  agrees  with  Self  v.  Kennicot  (9). 

(1)3  East,  367.  (6)  3  East,  307,  380. 

(2)  Cro.  Eliz.  598.  (7)  o  Taunt.  234,  n. 

(3)  Cro.  Eliz.  830.  (8)  5  Taunt.  228. 

(4)  11R.R.  651  (2  Camp.  19).  (9)  2  Show.  506. 
(o)  1  Ld.  Bay.  727. 
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In  Bruce  v.  Wait  (l)  Tindal,  Ch.  J.  appears  to  approve  of  the  doctrine     Westobt 

stated  in  the  marginal  note  to  Harington  v.  Macmorris  (2).     It  does         day. 

not  appear  that  the  debt  in  Wetter  v.  Huckcr  (3)  arose  within  the 

jurisdiction  of  the  mayor's  court :  yet  it  was  not  questioned  that 

the  custom  applied  there,  had  it  been  strictly  pursued.     Plaintiffs 

will  not  be  put  to  any  difficulty  by  its  being  held  that  the  debt 

cannot  be  inquired  into  as  between  themselves  and  the  garnishees : 

they  have  only  to  put  in  bail  within  the  year  and  the  day ;  and  then 

they  can  dispute  the  debt  itself,  or  the  jurisdiction,  in  the  mayor's 

court. 

On  the  second  replication,  the  question  is  whether  the  custom  is 
applicable  to  debts,  the  beneficial  interest  in  which  is  not  in  the 
defendant  in  the  mayor's  court,  the  garnishee  having  notice  of  this 
before  and  during  *the  proceedings  in  that  court.  The  courts  of  [  *616  I 
common  law  cannot  take  notice  of  any  debt  arising  upon  a  bond 
except  as  between  the  obligor  and  obligee.  The  equitable  interest 
of  a  third  party  does  not  therefore  prevent  the  attachment.  It 
must  be  contended,  on  the  other  side,  that  the  garnishee  by 
evidence  of  this  assignment  might  have  supported  a  plea  of  Nil 
habet  in  the  mayor's  court :  but  it  is  manifest  that  proof  of  a  legal 
debt  from  himself  to  the  defendant  in  that  court  would  have 
defeated  such  plea.  It  was  indeed  held,  in  Lewis  v.  Wallis{^\ 
that  such  debt  is  not  liable  to  be  attached.  That  case  is  not  very 
clearly  reported ;  and  there  appears  to  have  been  an  attempt  at 
trick,  on  the  part  of  the  defendant  in  the  mayor's  court,  which 
the  Court  above  defeated  :  the  point  did  not  arise  directly.     The  1 

custom  cannot  be  as  alleged:  the  garnishee  would  be  placed  in 
a  position  of  much  hardship  if  he  had  to  establish,  for  his  own 
protection,  an  assignment  of  the  debt  from  his  creditor  to  a 
stranger. 

Willes,  contrd : 

As  to  the  first  replication.  It  must  be  admitted  that  want  of 
notice  to  the  defendant  in  the  mayor's  court  does  not  prevent  the 
attachment  of  the  debt,  provided  there  be  a  sufficient  number  of 
summonses  with  returns  of  Nil :  and,  after  a  year  and  a  day,  if  the 
defendant  does  not  put  in  bail  within  the  year  and  day,  the  plaintiff 
in  the  mayor's  court  retains  the  money  attached  as  if  it  had  been 
levied  by  execution.    That,  however,  suggests  a  strong  reason  for 

(1)  1  Man.  &  G.  1,  26.  (3)  21  B.  B.  690  (1  Brod.  &  B.  491). 

(2)  5  Taunt.  228.  (4)  2  (T.)  Jones,  222. 
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Webtobt  not  allowing  the  custom  to  take  effect  where  there  is  want  of 
Day.  original  jurisdiction.  *That  the  want  of  such  jurisdiction  may  be 
[•617]  taken  advantage  of  appears  by  I)e  Haber  v.  Queen  of  Portugal  (l) 
and  Wadsivorth  v.  Queen  oj  Spaing).  Jurisdiction  is  as  essential 
to  the  power  of  granting  foreign  attachment  as  to  the  power 
of  pronouncing  judgment  in  the  original  suit.  And,  in  the  cases 
cited,  it  was  decided  that  a  prohibition  will  go  to  the  mayor's  court, 
though  the  defendant  has  not  appeared  and  pleaded  to  the  juris- 
diction, though  the  garnishee  has  pleaded  Nil  habet  there,  and 
even  though  the  application  be  made  by  a  stranger.  It  seems  to 
follow  that  the  party  insisting  on  the  jurisdiction  may  be  put  to  the 
proof,  as  here.  It  is  not  a  case  of  mere  absence  of  averment  of  juris- 
diction.   It  appears,  as  an  admitted  fact,  on  this  demurrer,  that  there 

t  was  no  jurisdiction.     If  it  is  argued  that  the  garnishee,  the  present 

defendant,  is  hardly  treated  by  such  a  state  of  law,  it  must  be 
recollected  that  the  opposite  doctrine  would  be  equally  hard  on  the 
defendant  in  the  mayor's  court,  who  might  lose  his  debt,  without 
notice,  by  process  of  a  court  having  no  jurisdiction.  In  M'Danitl 
v.  Hughes  (2)  Lord  Ellenborough  appears  to  rely  on  the  circum- 
stance that,  in  the  particular  case,  the  defendants  in  the  mayor's 
court  had  notice,  and  did  not  defend  or  bail.  In  Harington  v. 
Macmorris  (3)  the  real  decision  was  that  matter  averred  in  one  plea 
cannot  be  used  by  the  plaintiff  in  an  issue  on  another  plea,  to 
prove  facts  denied  in  the  latter.  The  marginal  note  as  to  the  last 
paragraph   (which  alone  is  applicable  here)  is  unauthorized,  as 

t  *618  ]  appears  also  by  the  report  in  *Marshall  (4).  Banks  v.  Self(&)  goes 
only  to  the  point  of  pleading :  it  may  not  be  necessary  to  aver  the 
jurisdiction :  but,  if  there  be  an  averment  denying  it,  not  traversed, 
the  Court  must  deal  with  it. 

(Crompton,   J. :  If  there  be  that  distinction,  the  case  is  an 
exception  from  the  ordinary  rules  of  pleading.) 

The  difficulty  of  proof  cannot  be  an  argument  where  the  fact  is 
admitted. 

(Crompton,  J. :  It  is  material  as  to  the  necessity  of  pleading.) 

The  question  on  the  second  replication  is  the  more  important  one. 

(1)  85  R.  R.  398  (17  Q.  B.  171).  (4)  Harington  v.  Mac  morris,  I  Marsh. 

(2)  3  East,  367.  33. 

(3)  5  Taunt.  228,  (5)  5  Taunt.  234,  n. 
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The  Court  cannot,  on  this  demurrer,  inquire  into  the  existence  of  Westoby 
the  custom  ;  that  is  admitted.  The  only  question  now  must  be,  dIV. 
whether  such  a  custom  is  necessarily  bad.  But  it  appears  to  be  a 
very  reasonable  custom.  The  object  of  the  attachment  is  to  bring 
the  original  defendant  into  court.  If  he  has  no  real  interest  in 
the  property  attached,  he  will  not  be  induced  to  appear.  The  effect 
of  the  attachment,  if  there  be  no  appearance,  is  execution :  the 
original  plaintiff  will  then  be  satisfied  from  that  which  is  not  the 
defendant's.  The  Legislature,  in  cases  of  bankruptcy  and  insol- 
vency, require  the  courts  of  common  law  to  look  to  equitable 
rights:  the  custom  of  the  citizens  of  London  seems  merely  to 
have  done  this  several  centuries  earlier,  and  to  have  anticipated 
the  principle  which  has  prevailed  from  Scott  v.  Sunnan(\)  to 
Boddington  v.  Castelli  (2).  This  part  of  the  custom  is  here  limited 
by  the  condition  *that  the  garnishee  shall  have  notice  of  the  trust,  \  "619  ] 
which  meets  any  objection  as  to  hardship  :  and  the  demurrer  in  this 
case  admits  the  notice. 

(Lord  Campbell,  Ch.  J. :  What  ought  the  garnishee  to  have 
done?) 

He  should,  under  his  plea  of  Nil  habet,  have  given  in  evidence  the 
assignment  of  which  he  had  notice.  He  would  then  have  shown 
that  he  held  nothing  which  could  be  attached.  The  difficulty  of 
proof  is  not  greater  than  in  the  case  of  equitable  rights  coming  into 
question  where  assignees  of  a  bankrupt  are  parties.  The  complexity 
of  the  liability  is  no  more  a  fatal  objection  here  than  it  was  in 
Boddington  v.  Castelli  (3),  where  a  party  was  held  liable  to  different 
parties  on  one  contract.  The  authority  of  Lewis  v.  Walker  (4)  is 
express. 

Croivder,  in  reply : 

As  to  the  first  point.  In  an  Anonymous  (5)  case  in  Yentris  it  was 
held  that  a  plea  of  foreign  attachment  need  not  express  that  the 
debt  arose  within  the  jurisdiction ;  "  for  perhaps  it  did  not."  This 
shows  that  the  question  was  as  to  the  legal  result,  not  as  to  the 
pleading :  had  the  jurisdiction  been  material  at  this  step  it  must 
have  been  shown  by  pleading,  according  to  the  law  which  prevails 
respecting  inferior  Courts  :  Peacock  v.  Bell  (6). 

(1)  Willee,  400.  (3)  1  El.  &  Bl.  879. 

(2)  1   EL  &  BL   879,  in  Ex.  Ch.,  (4)  2  (T.)  Jones,  222. 
affirming  the  judgment  of  Q.   B.  in  (5)  1  Vent.  236. 
CasteW  v.  Boddington,  1  EL  &  BL  66.  (6)  1  Saund.  71,  74. 
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Wkstoby         As  to  the  second  point :  the  analogy  of  bankruptcy  and  insolvency 
D^Y         is  inapplicable  :  the  law  there  is  the  creature  of  statute. 

Cur.  adv.  vuU. 

[  620  ]       Lord  Campbell,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

We  are  of  opinion  that  the  defendant  is  entitled  to  our  judgment 
upon  the  demurrer  to  the  replication  alleging  that  the  "debt  sued  for 
in  the  mayor's  court  did  not  arise  within  the  jurisdiction  of  that 
court,  and  that  the  now  plaintiff  had  no  notice  of  the  proceedings 
there.  This  replication  allows  that  the  plea  replied  to  is  good 
within  the  custom  of  foreign  attachment  in  the  city  of  London,  and 
raises  the  question,  whether  the  garnishee,  after  a  regular  judgment 
and  execution  against  him,  having  paid  the  debt,  may  be  compelled 
to  pay  it  a  second  time  on  proof  in  this  suit  that  the  debt  did  not 
arise  within  the  jurisdiction  of  the  mayor's  court.  The  affirmative 
would  often  work  great  hardship  and  injustice  to  the  garnishee,  who 
may  be  entirely  ignorant  of  the  origin  of  the  debt  sued  for,  who  has 
no  means  of  contesting  the  debt  except  by  appearing  and  putting  in 
bail  to  the  original  action,  and  who  may  be  wholly  unable  to  prove 
that  the  debt  arose  out  of  the  jurisdiction  of  the  mayor's  court, 
although  the  fact  be  so.  The  plaintiff  below,  to  render  his  pro- 
ceedings effectual  against  the  garnishee,  is  not  even  bound  to  prove 
the  existence  of  the  debt  alleged  to  be  due  to  him  from  the  defen- 
dant below,  nor  to  allege  that  it  arose  within  the  jurisdiction  of 
the  inferior  court.  In  the  recent  case  of  l)e  Haber  v.  Queen  oj 
Portugal  (l)  we  expressed  an  opinion  that  "  the  process  of  foreign 
attachment  can  only  be  duly  resorted  to  when  the  cause  of  action 
[  *62i  ]  arose  within  the  jurisdiction  of  the  court  from  *which  it  issues." 
But  we  said  :  "  the  garnishee  is  safe  by  paying  under  the  judgment 
of  the  court ;"  adding :  "  the  objection  that  the  cause  of  action  did 
not  arise  within  the  jurisdiction  of  the  court,  if  properly  taken, 
must  prevail."  But,  in  the  absence  of  fraud,  the  objection  as 
against  the  garnishee  comes  too  late  after  he  has  paid  the  debt  to 
the  plaintiff  below  under  a  regular  judgment.  It  is  said  to  have 
been  ruled  at  Nisi  Prius,  by  Lord  Holt,  in  Palmer  v.  Hooke  (2),  that 
on  an  indebitatus  assumpsit,  if  the  defendant  gives  in  evidence  a 
seizure  of  the  debt  under  a  foreign  attachment,  he  must  prove  that 
the  plaintiff  was  indebted  at  the  time  the  attachment  issued  to  the 
person  who  sued  out  the  attachment.    But  this  was  expressly  over- 

(1)  85  R.  E.  398  (17  Q.  B.  171).  (2)  1  Ld.  Ray.  727. 
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ruled  in  M*  Daniel  v.  Hughes  (1),  where  Lord  Ellenborouoh  says :  Westoby 
"  As  to  the  case  in  Lord  Raymond,  727,  before  Lord  Holt  at  Nisi  day. 
Prius,  there  must  have  been  some  mistake  in  that  report ;  for  it 
would  defeat  the  whole  effect  of  the  custom  of  foreign  attachment  if 
the  garnishee  should,  without  means  of  proving  it,  be  obliged  to 
prove  the  debt  of  the  plaintiff  below  in  his  own  defence  here,  such 
plaintiff  not  having  been  before  by  the  terms  of  the  plea  required  to 
do  so  in  the  Court  below."  In  that  case  the  defendant  below  had 
notice  to  defend,  whereas  here  it  is  averred  that  he  had  no  notice : 
but  this  circumstance  cannot  affect  the  rights  of  the  garnishee.  In 
contemplation  of  law,  under  the  custom  of  the  city  of  London,  the 
defendant  is  always  supposed  to  have  notice  by  the  warning  of  the 
serjeant-at-mace  to  appear ;  and  a  custom  in  an  inferior  Court  to 
issue  process  of  foreign  ^attachment  for  the  purpose  of  compelling  [  *622  ] 
the  appearance  of  the  defendant,  without  a  previous  summons,  is 
bad :  Bruce  v.  Wait  (2).  The  plaintiff's  counsel  further  relied  on 
Huxliam  v.  Smith  (3),  in  which,  in  an  action  similar  to  Palmer  v. 
Hooke  (4),  Lord  Ellenborough  is  supposed,  after  holding  that  pay- 
ment by  the  garnishee  under  a  regular  judgment  of  the  mayor's 
court  is  prima  facie  a  discharge  to  him,  to  have  admitted  evidence 
that  the  debt  sued  for  in  the  Court  below  did  not  arise  within  the 
jurisdiction.  But,  if  Lord  Ellenborouoh  is  accurately  reported,  he 
must  have  forgotten  the  solemn  decision  of  the  Court  in  Ar Daniel 
v.  Hughes  (i),  which  he  himself  pronounced :  and,  the  proof  having 
failed,  there  was  no  opportunity  of  having  the  question  recon- 
sidered. However,  it  was  subsequently  reconsidered  in  Harington 
v.  MacMorris  (5)  and  Banks  v.  Self  (6) ;  in  which,  although  the 
reports  are  not  quite  satisfactory,  the  Court  of  Common  Pleas 
appears  to  have  fully  recognised  the  decision  of  this  Court  in 
M*Daniel  v.  Hughes  (1).  Even  allowing  that,  after  payment  by  the 
garnishee  under  a  regular  judgment,  he  cannot  be  prevented  from 
availing  himself  of  the  discharge  by  evidence  to  disprove  the  debt 
due  from  the  defendant  to  the  plaintiff  below,  a  distinction  was 
taken  between  that  case  and  the  present,  where  the  existence  of  the 
debt  is  admitted,  and  the  objection  relied  upon  is  that  it  did  not 
arise  within  the  jurisdiction  of  the  inferior  Court ;  and  reliance  was 
placed  upon  the  supposed  remedy  of  the  garnishee  before  the  judg- 
ment by  moving  for  a  prohibition.     But  *the  hardship  and  injustice       t  *623  ] 

(1)  3  East,  367.  (4)  1  Ld.  Kay.  727. 

(2)  1  Man.  &  G.  1.  («"»)  o  Taunt.  228. 

(3)  11  E.  B.  651  (2  Camp.  19).  (6)  5  Taunt.  231,  n. 


726  1858.    Q.  B.    2  EL.  &  BL.  628—624.  [r.b. 

Westoby  to  the  garnishee,  by  reason  of  which  it  was  held  that  the  existence 
pir.  of  that  debt  cannot  be  controverted  when  he  is  afterwards  sued  for 
the  debt  which  was  attached,  would  be  fully  as  great  if,  as  between 
the  garnishee  and  his  creditor,  the  existence  of  the  debt  between  the 
plaintiff  and  the  defendant  below  could  be  controverted ;  and  there 
appears  to  be  neither  reason  nor  authority  to  support  this  distinction 
between  inquiring  into  the  existence  of  the  debt  and  into  the  locality 
within  which  it  arose.  Therefore  on  this  demurrer  there  must  be 
judgment  for  the  defendant. 

But  we  are  of  opinion  that  we  are  bound  to  give  judgment  for  the 
plaintiff  on  the  demurrer  to  the  last  replication,  which  alleges  that, 
within  the  knowledge  of  the  defendant,  before  the  suit  was  instituted 
in  the  mayor's  court,  the  bond  declared  upon  had  been  assigned  by 
the  plaintiff  for  valuable  consideration;  that  the  plaintiff  only 
held  it  as  trustee  for  the  assignee  ;  that  the  defendant  allowed  the 
judgment  to  pass  in  the  mayor's  court  without  setting  up  this 
matter  as  a  defence;  that  this  action  is  brought  for  the  benefit 
of  the  assignee ;  and  that  the  said  custom  has  not  applied  to  or 
included,  and  does  not  apply  to  or  include,  debts  the  beneficial 
interest  in  which  has  become  and  is  vested  in  a  person  other  than 
the  defendant  sued  in  the  said  court  in  the  plea  mentioned,  whereof 
the  garnishee  had  notice  ;  and  that  such  debts,  the  beneficial  interest 
in  which  has  become  and  is  vested  in  a  person  other  than  the  defen- 
dant sued  in  the  said  court  in  the  said  plea  mentioned,  whereof 
the  garnishee  has  notice,  have  not  been  nor  are  they  attached  or 
T  *«>24  ]  attachable  under  the  said  *custom.  Issue  might  have  been  taken 
upon  this  qualification  of  the  custom:  and  thereupon  the  true 
custom  would  have  been  certified  by  the  present  Becorder  of 
London,  according  to  the  form  pursued  by  Mr.  Becorder  Sterkey  (l), 
in  the  reign  of  Edward  IV.  But  upon  this  demurrer  we  must  take 
the  custom  to  be  so  qualified,  unless  the  qualification  be  contrary  to 
the  rules  of  law.  We  think  that  it  is  highly  just  and  reasonable: 
for,  if  debts  and  goods  could  be  attached  in  which  the  garnishee 
has  no  beneficial  interest,  the  claim  of  the  plaintiff  below  may  be 
satisfied  out  of  the  property  of  a  stranger  living  in  a  distant 
country.  The  defendant's  counsel  said  truly  that  this  qualification 
would  render  it  necessary  for  courts  of  law  in  certain  cases  to  take 
cognizance  of  trusts,  and  further  urged  that  in  no  case  can  they  do 

(1)  Bowser  y.  Col  ins,  YearB.  M.  22,      933,  952  ;   and  note  (1)  to    Tarhiir* 
Edw.  IV.,  fol.  30  A.  B.  pi.  1 1.   And  see      case,  1  Wins.  Saund.  67. 
Crosby  v.  IItthtrutyUtn}  4  Man.  &  G. 
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bo.    If  Bottomley  v.  Brooke  (l),  and  the  cases  following  it,  decided     Wcstoby 

in  the  time  of  Lord  Mansfield,  can  no  longer  be  supported,  and  the         p^T. 

doctrine  on  which  they  rest  can  only  be  established  by  the  authority 

of  the  Legislature,  yet,  in  Winch  v.  Keeley  (2),  it  was  decided  that, 

if  a  person  to  whom  a  debt  is  due  as  trustee  becomes  bankrupt,  he 

and  not  his  assignees  shall  sue  to  recover  the  debt ;  and  this  has 

been  followed  by  a  long  string  of  cases  down  to  Boddington  v. 

CasUUi  (3),  in  which  a  judgment  of  this  Court  was  affirmed  upon 

writ  of  error  in  the  Exchequer  Chamber,  during  last  Term.     In  all 

these  cases,  a  court  of  law  must  take  notice  of  the  ^relation  of      [  *625  J 

trustee  and  cestui  que  trust  of  personal  property.     This  being  a 

custom  of  the  city  of  London,  it  will  be  good  if  it  existed  in  the 

beginning  of  the  reign  of  William  and  Mary :  but  we  can  see  no 

objection  to  the  validity  of  such  a  custom  in  any  city  in  which  it 

must  be  supposed  to  have  existed  immemorially ;  for  the  distinction 

between  the  interest  of  a  trustee  and  a  beneficial  interest  is  founded 

upon  reason,  and  must  exist  where  any  progress  has  been  made  in 

commerce  and  civilization  :    and  there  is  no  ground  for  alleging 

that  a  court  of  law  could  not  have  acted  on  that  distinction  in  the 

reign  of  King  Richard  I.  as  in  the  reign  of  Queen  Victoria.    The 

plaintiff  having  by  this  replication  averred  a  qualification  of  the 

custom,  according  to  which  property  held  by  the  garnishee  would 

not  be  attachable,  and  shown  that  the  now  plaintiff,  the  defendant 

below,  held  the  bond  declared  upon  only  as  trustee,  he  shows  that 

it  was  not  attachable,  and  that  he  is  still  entitled  to  sue  upon  it. 

This  is  perfectly  consistent  with  the  finding  of  the  jury  upon  the 

issue  of  Non  Jiabet  or  Non  debet ;  for  the  obligor  was  indebted  to  the 

obligee  on  the  bond,  and  the  obligee  had  the  bond,  although  only 

as  trustee.      It  must  be  remembered  that  the  custom,  as  set  out  in 

the  plea,  does  not  show  the  qualification ;  and  that  the  issue  was 

not,  Whether  the  bond  was  attachable  according  to  the  qualified 

custom.    The  case  of  Lewis  v.  Wallis  (4)  is  in  accordance  with  this 

view  of  the  subject.    Parker  being  the  garnishee,  and  Wallis,  to 

whom  the  debt  was  due,  having  previously  assigned  the  debt  to 

Snell,  "  the  Court  was  of  opinion  that,  after  the  assignment  by 

Wallis  to  Snell  of  Parker's  debt,  it  was  *in  truth  the  right  and      [  *626  ] 

property  of  Snell,  and  that  the  said  Wallis  had  nothing  in  it  but  in 

trust  for  Snell,  and  it  ought  to  have  been  allowed  so  on  showing  of 

this  before  the  Lord  Mayor  according  to  the  course  there ;  and  this 

(1)  Cited  1  T.  E.  621.  (3)  1  EL  &  BL  879. 

(2)  1  T.  E.  619.  (4)  2  (T.)  Jones,  222. 
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Wbbtoby     now  has  obtained  allowance  in  all  courts  by  long  usage."     There- 
DAT.        *ore>  uPon  this  demurrer  to  the  last  replication,  we  give  judgment 

for  the  plaintiff. 

Judgment  accordingly. 

The  defendant  also,  secondly,  rejoined  to  the  second  replication : 
That  "  the  said  custom  has  applied  to  and  included,  and  does  apply 
to  and  include,  debts,  the  beneficial  interest  in  which  has  become 
and  is  vested  in  a  person  other  than  the  defendant,  sued  in  the  said 
court  in  the  said  second  replication  mentioned,  whereof  the  garnishee 
has  notice ;  and  that  such  debts  as  last  aforesaid,  the  beneficial 
interest  in  which  has  become  and  is  vested  in  a  person  other  than 
the  defendant  sued  in  the  said  court  in  the  said  second  replication 
mentioned  whereof  the  garnishee  has  notice,  have  been  and  still  are 
attached  and  attachable  under  the  said  custom." 

Rebutter.  "  The  plaintiff,  as  to  the  second  rejoinder  to  the 
second  replication,  takes  issue  thereon :  and  he  prays  that  the  same 
may  be  inquired  of  when  and  where  and  as  the  Court  may  consider. 
And  the  defendant  does  the  like  &c." 

And  hereupon  it  is  suggested  by  the  plaintiff,  and  manifestly 
appears  to  the  Court,  that  there  is  and  immemorially  has  been,  in 
the  said  city  of  London,  a  certain  custom  therein  used  and  approved 
of :  that,  when  any  issue  in  any  court  of  our  lady  the  Queen,  or 
her  predecessors,  is  or  has  been  joined  therein  as  aforesaid,  upon 
f  *627  ]  any  custom  of  the  said  city  used  and  had,  the  mayor  and  ♦alder- 
men of  the  said  city  have,  from  time  immemorial,  certified  to  and 
informed  the  said  Court  and  the  Judges  thereof,  and  ought  from 
time  immemorial,  and  still  ought,  so  to  certify  and  inform  the  said 
Court,  and  the  Judges  thereof,  the  said  custom,  and  of  and  con- 
cerning the  same,  by  the  learned  Recorder  of  the  said  city,  verbally. 
And  the  plaintiff  prays  a  writ  of  our  lady  the  Queen,  to  be  directed 
to  the  mayor  and  aldermen  of  the  said  city,  commanding  them  to 
certify  to  and  inform  the  Court  of  our  lady  the  Queen,  before  the 
Queen  herself,  in  manner  aforesaid,  Whether  the  custom  of  foreign 
attachment  in  the  said  plea  mentioned,  used  in  the  Court  of  our  lady 
the  Queen  holden  before  the  mayor  and  aldermen  of  the  said  city 
for  the  time  being,  in  the  chamber  of  the  Guildhall  of  thQ  said  city, 
within  the  said  city,  has  applied  to  and  included,  and  does  apply  to 
and  include,"  &c.  (following  the  second  rejoinder  to  the  second 
replication).  "And,  because  the  defendant  does  not  deny  this, 
therefore  the  said  writ  is  granted  to  the  plaintiff,  returnable  "  *fec. 
"  The  same  day  is  given  to  the  said  parties  at  the  same  place." 
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The  following  certiorari  then  issued :  Wkstoby 

"  Victoria,  by  the  grace  "  &c.  "  To  the  mayor  and  aldermen  of  day. 
our  city  of  London,  greeting.  Whereas  a  certain  action  hath  been 
lately  brought,  and  is  now  pending,  in  our  Court  before  ourselves 
at  Westminster,  between  William  Amos  Scarborough  Westoby, 
plaintiff,  and  Edward  Augustus  Day,  defendant,  for  the  recovery  of 
certain  moneys  by  the  said  plaintiff  alleged  to  have  been  due  and 
payable  to  him  by  the  said  defendant,  in  which  action  a  certain 
issue  hath  arisen  and  is  joined  between  the  said  parties,  as  we  are 
informed  :  Whether  the  custom  of  foreign  attachment,  in  the  plea 
in  the  said  *suit  mentioned,  used  in  our  court,  before  the  mayor  [  *628  ] 
and  aldermen  "  &c,  "  has  applied  "  &c.  (as  in  the  second  rejoinder 
to  the  second  replication)  :  "  And  because  it  pertaineth  to  you,  by 
the  Recorder  of  the  said  city,  according  to  the  custom  of  the  said 
city,  from  time  immemorial  used  and  approved  of  therein,  to  try 
the  truth  of  the  aforesaid  issue,  and  to  certify  the  aforesaid  custom, 
and  of  and  concerning  the  same,  by  word  of  mouth,  and  not  other- 
wise, by  the  learned  Recorder  of  our  said  city,  we  command  you 
that  you  certify  and  make  known,  in  manner  aforesaid,  to  our 
Court  before  us,  wheresoever  "  &c,  "  on  the  8th  day  of  June  next, 
the  truth  respecting  the  said  issue;  and  have  there  this  writ. 
Witness,  John,  Lord  Campbell,  at  Westminster,  the  23rd  day  of 
May,  in  the  year  of  our  Lord  1858." 

Afterwards,  in  Michaelmas  Term,  1858  (November  9),  Wortley, 
Recorder  of  London,  appeared  in  Court,  and  verbally  certified  as 
follows : 

"  We,  Thomas  Challis,  mayor,  and  the  aldermen  of  the  city  of 
London,  in  pursuance  of  a  certain  writ  to  us  directed,  in  a  cause 
pending  in  her  Majesty's  Court  of  Queen's  Bench,  at  Westminster, 
wherein  "  &c.  (the  parties  in  Q.  B.),  "  wherein  a  certain  issue  hath 
arisen  and  is  joined  between  the  said  parties,  as  the  said  Court  is 
informed :  Whether  the  custom  of  foreign  attachment,  in  the  plea 
in  the  said  suit  mentioned,  used  in  her  Majesty's  court  holden 
before  us  the  mayor  "  &c.  (as  in  the  second  rejoinder  to  the  second 
replication) :  "  To  certify,  as  it  pertaineth  to  us,  the  said  mayor 
and  aldermen  of  the  said  city  of  London,  by  the  Recorder  of  the 
said  city,  according  to  the  custom  of  the  said  city,  from  time 
immemorial  used  and  approved  of  therein,  to  try  the  truth  of  the 
aforesaid  issue,  and  to  certify  the  *  aforesaid  custom,  and  of  and  [  *629  ] 
concerning  the  same,  by  word  of  mouth,  and  not  otherwise,  by  the 
learned  Recorder  of  the  said  city  :  Do  certify  and  make  known,  in 
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Wkstoby.  manner  aforesaid,  to  her  Majesty's  Court  of  Queen's  Bench,  at 
Day.  Westminster :  That  the  custom  of  foreign  attachment,  in  the  plea 
in  the  said  suit  mentioned,  used  in  the  said  court  of  mayor  and 
aldermen  in  the  said  city  for  the  time  being,  in  the  chamber  of  the 
Guildhall  of  the  said  city,  within  the  said  city,  has  not  applied 
to  and  included,  and  does  not  apply  to  and  include,  debts,  the 
beneficial  interest  in  which  has  become  and  is  vested  in  a  person 
other  than  the  defendant,  sued  in  the  said  court,  whereof  the 
garnishee  has  notice:  and  that  such  debts  as  last  aforesaid,  the 
beneficial  interest  in  which  has  become  and  is  vested  in  a  person 
other  than  the  defendant  sued  in  the  said  court,  whereof  the 
garnishee  has  notice,  have  not  been,  and  are  not,  attached  and 
attachable  under  the  said  custom.  All  of  which  we  humbly  certify. 
Dated  "  &c. 

Wille8f  for  the  plaintiff,  then  prayed  that  the  certiorari  and 
return  (which  was  engrossed  on  parchment,  and  signed  by  the 
mayor  and  thirteen  aldermen)  should  be  filed  :  which  was  ordered : 
and  the  two  were  filed  in  the  treasury  of  this  Court. 

In  the  same  Term  (November  14,  1858),  the  Court,  on  the 
appearance  of  Willes  for  the  plaintiff  and  Field  for  the  defendant, 
ordered  judgment  to  be  entered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


THOMSON  v.  HARDING. 

1853. 
June  2  25  (1).    (2  E1-  &  Bl.  630-640 ;  S.  C.  22  L.  J.  Q.  B.  448 ;  18  Jur.  58;  S.  C.  nom.  Thomson 
—       *  v.  Harvey,  21  L.  T.  0.  S.  305.) 

L   '     J  The  creditor  of  a  deceased  person  may  retain,  against  the  representative 

of  the  deceased,  payments  made  to  him  out  of  the  assets  of  the  deceased, 
in  due  course  of  administration,  by  an  executor  dt  son  tort,  if  the  executor 
dt  so n  tort  was  really  acting  as  executor  so  that  the  creditor  might  reason- 
ably suppose  him  to  be  lightful  representative.  But  acts  sufficient  to  make 
the  executor  dt  son  tort  chargeable  as  such  do  not  necessarily  make  tho 
payment  good  against  the  rightful  executor. 

The  plaintiff  sued  as  administrator  of  Alexander  William  Robert 
Bosville,  deceased,  for  2,654/.  6a.  6d.,  money  payable  by  defendants 
to  plaintiff  for  money  received  by  them  to  the  use  of  plaintiff 
as  such  administrator  and  for  money  due  to  plaintiff  as  such 
administrator  on  accounts  stated  between  plaintiff  and  defendants. 

(1)  The  Court  sat  in  banc  on  June  25th,  for  the  purpose  only  of  delivering 
judgments. 
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"And  the  plaintiff,  as  such  administrator  as  aforesaid,  claims     Thomson 
2,654  6*.  Gd.,  being  compounded  of  the  several  sums  of  906/.  12s.,     Harding. 
747/.  14*.  6d.,  and  1,000/.,  paid  into  the  banking  house  of  the 
defendants  by  the  late  Richard  *  Smith,  the  respective  times  of       [  **3i  J 
such  payments   appearing  by  the  defendant's  books.     And  the 
plaintiff  will  claim  interest "  &c. 

Plea :  Never  indebted.    Issue  thereon. 

On  the  trial,  before  Cresswell,  J.,  at  the  Yorkshire  Spring 
Assizes,  1853,  it  appeared  that  the  intestate  had  an  estate  for  life 
in  lands  let  to  various  tenants.  The  defendants  were  bankers  at 
Bridlington  in  Yorkshire ;  and  the  intestate  kept  an  account  with 
the  Bank.  He  was  in  the  habit  of  overdrawing  his  account  largely : 
and,  on  14th  January,  1833,  he  executed  a  bond  to  the  then 
partners  in  the  Bank,  in  the  penal  sum  of  4,000/.,  conditioned  to 
secure  such  disbursements  as  they,  or  the  partners  for  the  time 
being,  should  make  for  him,  not  exceeding  2,000/.  in  all.  He  died, 
on  23rd  September,  1847,  being  then  indebted  to  the  Bank  in  above 
2,000/.  Richard  Smith,  named  in  the  last  count,  was,  for  some 
years  before  and  up  to  the  time  of  the  intestate's  death,  the  collector 
of  his  rents ;  and,  from  the  rents  so  collected,  B.  Smith  used,  during 
the  intestate's  life,  to  pay  sums  into  the  Bank  to  the  intestate's 
account.  After  the  intestate's  death,  R.  Smith  was  continued  in  the 
employment  as  collector  by  the  succeeding  remainder  man.  After 
the  intestate's  death,  B.  Smith  paid  in  to  the  Bank  the  three  sums 
mentioned  in  the  last  count,  which  consisted  of  rents  collected, 
accruing  some  before  and  some  after  the  death  of  the  intestate. 
The  payments  in  respect  of  rents  accrued  before  the  intestate's 
death,  and  of  the  portion  of  rents  due  to  his  estate  upon  apportion- 
ment for  the  quarter  current  at  the  time  of  such  death,  did  not 
together  exceed  the  sum  due  from  the  intestate  to  the  Bank.  At  the 
time  of  the  intestate's  death  one  of  the  obligees  of  the  bond,  Edwin 
Smith,  was  alive :  and  Bichard  Smith,  on  making  the  last  of  the 
three  *payments  (the  1,000/.),  took  back  the  bond  from  the  Bank.  [  *<>32  J 
Bichard  Smith  paid  several  other  creditors  of  the  intestate  from 
rents  accrued  before  the  intestate's  death,  which  he  collected  after 
the  intestate's  death.  Subsequently  to  the  making  of  these  payments 
into  the  Bank  and  to  the  creditors,  administration  was  taken  out,  on 
29th  January,  1849.  Bichard  Smith  died  on  2nd  September,  1849. 
The  jury  found,  in  answer  to  a  question  from  the  learned  Judge, 
that  Bichard  Smith  paid  the  three  sums,  mentioned  in  the  last 
count,  as  in  satisfaction  of  the  debt  owing  to  the  Bank  from  the 
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Thomson      intestate.     On  these  facts  the  learned  Judge  expressed  an  opinion 
Habdiko,     in  favour  of  the  defendants  :  and  the  plaintiff  was  nonsuited,  leave 
being  reserved  to  move  to  enter  a  verdict  for  him. 

In  Easter  Term,  1858,  Watson  obtained  a  rule  accordingly.     In 
last  Term  (i), 

Knowles  and  R.  Hall  showed  cause : 

B.  Smith,  having  intermeddled  in  numerous  instances  with  the 
estate,  was  executor  de  son  tort :  and  therefore  his  payment  of  a 
creditor  cannot  be  invalidated,  unless  he  has  paid  creditors  of  a 
lower  degree  before  those  of  a  higher,  which  is  not  suggested.  On 
moving  for  the  rule,  Monntford  v.  Gibson  (2)  was  cited.  There  it 
was  held  that  a  creditor  of  an  intestate  could  not  retain  goods 
handed  over  to  him  in  satisfaction  of  this  debt,  out  of  the  intestate's 
estate,  by  a  party  not  entitled  to  intermeddle.  But  there  the  party 
intermeddling  was  not  shown  to  have  acted  as  executor  de  son  tort 
except  in  respect  of  the  single  act  in  question.  And  Le  Blanc,  J. 
[  *633  ]  said  (3)  :  *"  if  it  had  appeared  here  that  the  defendant  had  received 
the  goods  from  a  person  from  whom  he  was  in  a  condition  to  have 
enforced  payment  by  law,  by  showing  that  she  was  executrix  de  son 
tort,  he  might  have  brought  himself  within  some  of  the  authorities 
which  have  been  cited,"  namely,  for  the  defendant.  That  is  the 
present  case.  Padget  v.  Priest  (4)  shows  that  the  Bank  might  have 
recovered  the  money  from  B.  Smith,  as  executor :  the  acts  done  by 
B.  Smith  are  not  disputed ;  and,  from  the  case  last  mentioned,  it 
appears  that  it  is  for  the  Court  to  judge  whether  such  acts  made  him 
executor  de  son  tort :  which  appears  also  from  Sharland  v.  Mildon  (5). 
In  1  Williams  on  Executors,  221  (4th  ed.),  P.  I.  B.  III.  ch.  5,  it  is 
said :  "  there  are  several  authorities  to  show,  that  if  the  rightful 
executor  or  administrator  bring  an  action  of  trover  or  trespass,  the 
executor  de  son  tort  may  give  in  evidence,  under  the  general  issue, 
and  in  mitigation  of  damages,  payment  made  by  him  in  the  rightful 
course  of  administration :  "  and  Graysbrook  v.  Fox  (6)  is  cited.  If 
that  be  so,  it  follows  that  the  payment  cannot  be  impeached  as 
against  the  creditor. 

(Lord  Campbell,  Ch.  J. :  It  would  seem  to  follow  from  that  that 

(1)  June  2nd,  1853.     Before  Lord  (3)  7  K.  R.  610  (4  East,  455). 
Campbell,     Ch.     J.,     Coleridge     and  (4)  1  R.  R.  440  (2  T.  R.  97). 
Crompton,  JJ.  (5)  71  R.  R.  180  (5  Hare,  469). 

(2)  7  R.  R.  599  (4  Eaat,  441).  (6;  Plowd.  275,  282. 
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a  stranger  could,  by  intermeddling,  give  a  preference  among  creditors     Thombow 
of  equal  degree.)  Harding. 

An  executor  de  son  tort,  after  action  brought  by  a  simple  contract 
debtor,  may  pay  a  special  debt  and  plead  such  payment  in  bar : 
Oxenhamv.  CUipp(\). 

(Lord  Campbell,  Ch.  J. :  There  the  case  of  the  plaintiff  is  that 
the  defendant  is  executor :  that  might  well  estop  the  plaintiff  from 
disputing  the  acts  which  could  be  lawfully  done  by  an  executor.) 

It  is  true  that,  in  Woolley  v.  Clark  (2),  it  was  held  that  an  *executor  [  *634  ] 
de  son  tort  could  not  set  up,  as  against  the  rightful  executor,  an 
administration  of  the  assets  in  mitigation  of  damages.  But  in  the 
note  (r)  in  1  Williams  on  Executors,  222  (4th  ed.),  Pt.  I.  Book  III. 
ch.  5,  the  following  remark  is  made  on  that  case:  "It  must  be 
observed,  that  the  authorities  in  favour  of  the  right  of  an  executor 
de  son  toit  to  recoup,  in  damages,  payments  made  in  a  due  course 
of  administration,  were  not  cited  in  the  argument  of  this  case,  nor 
was  the  point  mentioned :  Ideo  qiuere,  whether  it  must  be  under- 
stood as  overruling  them."  In  Com.  Dig.  Administrator  (C  8)  it  is 
said:  "If  he  plead  plene  administraiit,  he  shall  not  be  charged 
beyond  the  assets,  which  come  to  his  hands."  "  And  therefore,  he 
shall  be  allowed,  if  he  pay  debts  to  creditors."  In  later  editions 
of  Comyns's  Digest  it  is  added :  "  A  legal  act  done  by  an  executor 
de  son  tort  will  bind  the  rightful  executor ; "  for  which  Parker  v. 
Kelt  (3)  is  cited.  If  there  is  a  person  who  can  be  sued,  the  Statute 
of  Limitations  will  run :  and,  if  six  years  had  elapsed  without 
administration  being  taken  out,  the  defendants,  unless  they  had 
sued  B.  Smith,  would  have  been  barred  :   Webstei-  v.  Webster  (4). 

(Lord  Campbell,  Ch.  J.  referred  to  Murray  v.  The  East  India 
Company  (5).) 

It  cannot  be  law  that  the  defendants  were  entitled  to  sue  B.  Smith, 
and  yet  cannot  receive  payment  from  him. 

Watson  and  Stammers,  contra  : 

B.  Smith  simply  continued  to  do  as  he  had  done  before  the  death. 
If  the  view  taken  on  the  other  side  of  the  effect  of  Padget  v.  Priest  (6) 

(1)  2  B.  &  Ad.  309.  (4)  7  B.  B.  351  (10  Ves.  93). 

(2)  24  B.  B.  546  (5  B.  &  Aid.  744).  (5)  24  11.  B.  325  (5  B.  &  Aid.  204). 

(3)  1  Ld.  Bay.  658,  661.  (6)  1  B.  B.  440  (2  T.  B.  97). 
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Thomson  he  correct,  it  will  follow  that  every  *person  who  gets  into  his  hands 
.Hardino.  money  of  a  deceased  party  is  executor  de  son  tort.  The  authorities 
[  *635  ]  carry  the  law  no  farther  than  the  principle  to  be  collected  from 
Oxenham  v.  Claj}p(l),  namely,  that  a  party,  charged  in  the  character 
of  executor,  may,  as  against  the  party  so  charging  him,  insist  on  the 
propriety  of  all  such  acts  as  would  be  proper  if  done  by  a  rightful 
executor.  But,  where  his  right  to  act  as  executor  is  impeached 
in  the  action,  all  his  acts  must  be  treated  as  unlawful  if  he  is 
not  rightful  executor.  A  single  paymeht  by  a  stranger  may  be 
impeached :  Mountford  v.  Gibson  (2) :  how  can  that  payment  be 
made  valid  by  other  payments  each  in  themselves  invalid  ?  The 
argument  on  the  other  side  invests  the  executor  de  son  tort  with  the 
power  of  a  legal  executor ;  so  that  he  might,  for  instance,  deliver 
back  goods  sold  before  the  death  of  the  vendee  in  satisfaction  of 
the  price. 

(Coleridge,  J. :  There  seems  to  be  a  distinction  taken  in  Buller's 
Nisi  Prius,  48,  that  an  executor  de  son  tort,  though  he  might  give 
in  evidence  the  actual  sale  of  the  deceased's  goods,  and  the  applica- 
tion of  the  money  in  payment,  could  not  retain  goods  not  actually 
sold,  on  the  ground  that  he  had  made  payments  to  that  amount.) 

Woolley  v.  Clark  (3)  has  not  been  distinguished. 

(Lord  Campbell,  Ch.  J. :  The  executor  de  son  tort  there  made 
payments  after  he  had  notice  of  the  rightful  executorship :  it  seems 
to  have  been  considered  that  he  did  not  act  bond  fid*.) 

There  was  no  demand  made  on  B.  Smith,  for  payment  of  the  bond. 
In  Parker  v.  Kett  (4)  the  reason  assigned  by  the  Court,  for  not 
allowing  a  rightful  payment  by  an  executor  de  son  tort  to  be 
[  *636  ]  impeached,  is  that  "  the  creditors  *are  not  bound  to  seek  further 
than  him  who  acts  as  executor."  But  the  Bank  here  could  know 
B.  Smith  only  in  the  character  of  receiver  of  the  rents.  The  cir- 
cumstances under  which  a  party  makes  himself  executor  de  son 
tort  are  classified  in  Head's  case  (6) :  if  he  avows  that  he  acts  as 
executor,  that  is  sufficient  to  make  him  chargeable  as  executor  de 
son  toi%  whether  there  be  at  the  time  a  rightful  executor  or  not. 
As  to  the  protection  given  to  third  parties,  to  whom  the  payment 
is  made,  Lawrence,  J.,   in  Mountford  v.  Gibson  (6),  says:  "The 

(1)  2  B.  &  Ad.  309.  (4)  1  lid.  Bay.  661. 

(2)  7R.R  599  (4  East,  441).  .   (5)  5  Co.  Rep.  S3  b. 

(»)  24  B,  B.  546  (5  B.  &  Aid.  744).  (6)  7  R.  R.  606  (4  East,  450). 
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only  foundation  on  which  a  creditor  of  the  intestate  can  in  any  case     Thomson 

make  title  to  a  payment  or  delivery  to  him  out  of  the  intestate's     Harding. 

property  by  an  executor  de  son  tort  is  that  he  had  fair  reason  for 

supposing  that  the  person  from  whom  he  received  such  payment  or 

delivery  had  a  right  to  make  it ;  as  where  such  person  avowedly 

took  upon  him  the  character  of  executor,  and  acted  as  such."    And, 

in  the  same  case  (l),  Lord  Ellenborough,  after  noticing  Whitehall 

v.  Squire  (2),  says  :  "  when  it  is  laid  down  generally  that  payments 

made  in  the  due  course  of  administration  by  one  who  is  executor 

de  son  tort  are  good,  that  must  be  understood  of  cases  where  such 

payments  were  made  by  one  who  is  proved  to  have  been  acting  at 

the  time  in  the  character  of  executor,  and  not  of  a  mere  solitary 

act  of  wrong  in  the  very  instance  complained  of,  by  one  taking 

upon  himself  to  hand  over  the  goods  of  the  intestate  to  a  creditor." 

In  Wentworth's  Office  of  Executors,  182  (3),  ch.  14,  it  is  said:  "that 

opinion,  allowing  this  payment  to  creditors,  must,  as  I  think,  be 

understood  with  this  difference,  viz.,  that  *this  payment  shall  stand       L  *637  ] 

as  against  other  creditors,  but  not  as  against  the  right  executor 

or  administrator :  for  then  any  stranger  might  usurp  the  office  of 

executor,  and  take  from  him  that  liberty  and  election,  to  prefer 

which  creditor  he  will  in  first  payment ;  yea,  might  take  from  the 

executor  power  to  pay  himself  before  others,  in  case  there  were 

a  debt  due  to  him,  which  were  very  unreasonable."    Here  the 

defendants  are  participes  criminis,  as  much  as  the  defendant  was 

in  the  case  of  Mountford  v.  Gibson  (4).     The  fair  rule,  to  be  collected 

from  the  authorities,  is  that  a  creditor  may  retain  payments  which 

he  has  received  from  a  party  whom  he  has  good  reason  to  believe 

to  be  acting  as  executor :  but  the  facts  of  this  case  show  no  such 

reason,  but  negative  it,  by  showing  that  the  bankers  knew  R.  Smith 

only  as  collector  of  rents. 

Lord  Campbell,  Ch.  J. : 

I  cannot  doubt  that  there  was  abundant  evidence  of  B.  Smith 
having  acted  as  executor  de  son  tort.    But  there  may  be  ground 

(1)  7  B.  B.  602  (4  East,  446).  the  Bail  Court,  p.  2,  where  this  Court 

(2)  Carth.  104.  held  that  a  stranger,  intermeddling 

(3)  Edd.  1703,  1763  (pp.  334,  335,  in  with  the  goods  of  a  deceased  person, 
14th  ed.).  may,   if  the    jury   find    such    inter- 

(4)  7  B.  B.  599  (4  East,  441).  meddling  to  be  with  knowledge  that 
Stammers  referred  also  to  a  case  of  the  goods  were  the  goods  of  deceased, 
Seally  v.  Powis,  reported  in  1  Harrison  be  charged  by  a  creditor  of  the  de- 
and  Wollaston's  Beports  of  Cases  in  ceased  as  executor  de  son  tort, 

the  Court  of  Queen's  Bench  and  iu 
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Thomson      for  considering  whether  that  is  enough  to  make  valid  all  his  acts, 

Harding.     or  whether,  as  Mr.  Stammers  argues,  it  should  be  shown  that  the 

party  receiving  the  money  had  reasonable  ground  for  believing  that 

R.  Smith  was  executor;  and,  if  so,  whether  that  ought  not  to  have 

been  put  as  a  question  to  the  jury  ?    I  was  struck  with  the  difficulty 

[  *638  ]       *pointed  out  in  Wentworth's  Office  of  Executors,  182  (l),  that  a 

Btranger  might  usurp  the  office  of  executor  and  destroy  the  election 

of  the  rightful  executor.    On  the  other  side,  there  is  the  hardship 

to  the  creditor  if  rightful  payments  to  him  be  not  protected:  and 

he  would  be  protected,  if  the  rule  were  that  he  might  receive  the 

money  from  one  whom  he  had   reasonable  ground  for  believing 

to  be  an  executor.    That  view  does  seem,  to  a  certain  degree,  to 

be  countenanced   by  what  is   said   in   Parker  v.  Kelt  (2),  Read9* 

case   (3)    and  Movntford  v.   Gibson  (4).      But  the  point  does  not 

seem  to  have  been  made  at  the   trial :  and  I  do  not  know  that 

we  can  notice  it  now. 

Cur.  adv.  vult. 

Lord  Campbell,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

We  are  of  opinion  that  the  rule  to  enter  a  verdict  for  the  plaintiff 
ought  to  be  discharged. 

Upon  the  evidence,  it  appears  that  B.  Smith,  employed  to  receive 
the  rents  of  the  deceased  in  his  life  time,  after  his  death  continued 
to  receive  rents  due  to  him  in  his  life  time,  and,  no  other  repre- 
sentative of  the  deceased  appearing,  paid  various  debts  due  from 
the  deceased.  The  defendants  were  the  bankers  of  the  deceased. 
And  the  jury  found  that  B.  Smith  paid  them  the  sums  sought  to 
be  recovered,  to  satisfy  a  debt  due  to  them  from  the  deceased.  A 
considerable  time  afterwards,  administration  was  granted  to  the 
plaintiff ;  and  the  present  action  was  brought. 
[  639  ]  We  are  by  no  means  of  opinion  that,  as  against  a  person  who 

becomes  the  rightful  representative  of  a  person  deceased,  every 
payment  from  the  assets  of  the  deceased  shall  be  valid,  if  made  by 
a  person  who  has  so  intermeddled  with  the  property  of  the  deceased 
as  to  render  himself  liable  to  be  sued  as  executor  de  son  tort.  This 
he  may  do,  according  to  the  old  authorities,  by  taking  a  dog  or 
milking  a  cow  of  the  deceased ;  and  he  may  clearly  do  wrongful 
acts,  which  would  render  him  liable  to  be  sued  as  executor  de 
son  tort9  without  giving  validity  to  his  alienation  of  the  property 

(1)  Edd.  1703,  1763  (pp.   334,   335,  (3)  5  Co.  Eep.  33  b. 

in  Hth  ed.).  (4)  7  R.  B.  599  (4  East,  441). 

(2)  lLd.  Bay.  661. 
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of  the  deceased;  "for  then  any  stranger  might  usurp  the  office  Thomson 
of  executor,  and  take  from  him  that  liberty  and  election,  to  prefer  Harding. 
which  creditor  he  will  in  first  payment ;  yea,  might  take  from  the 
executor  the  power  to  pay  himself  before  others,  in  case  there 
were  a  debt  due  to  him,  which  were  very  unreasonable :  "  Went- 
worth's  Office  of  Executor,  182(1).  "A  single  act  of  wrong  in 
taking  the  goods  of  the  intestate,  though  it  may  be  sufficient  to 
make  the  party  an  executor  de  son  tort  with  respect  to  creditors  who 
may  choose  to  sue  him  in  that  character,  yet  will  not  give  him  any 
right  to  retain  them  as  against  the  lawful  administrator."  "  When 
it  is  laid  down  generally  that  payments  made  in  the  due  course  of 
administration  by  one  who  is  executor  de  son  tort  are  good,  that 
must  be  understood  of  cases  where  such  payments  were  made 
by  one  who  is  proved  to  have  been  acting  at  the  time  in  the 
character  of  executor."  "  An  act "  "  may  be  well  sufficient  to  charge 
the  party  himself  as  executor  de  son  tort,  which  would  not  be 
sufficient  to  justify  a  wrong-doer  claiming  title  under  *it."  So  the  t  *640 
law  is  expounded  by  Lord  Ellbnborouoh  in  Mountford  v.  Gibson (2). 
But,  where  the  executor  de  son  tort  is  really  acting  as  executor,  and 
the  party  with  whom  he  deals  has  fair  reason  for  supposing  that 
he  has  authority  to  act  as  such,  his  acts  shall  bind  the  rightful 
executor,  and  shall  alter  the  property.  Says  Lord  Holt,  in  Parker 
v.  Kett  (3) :  "  The  reason  is,  because  the  creditors  are  not  bound 
to  seek  further  than  him  who  acts  as  executor :  therefore,  if  an 
executor  de  son  tort  pays  100/.  of  the  testator's  in  a  bag  to  a 
creditor,  the  rightful  executor  shall  not  have  trover  and  conversion 
against  the  creditor." 

In  the  present  case,  R.  Smith  may  be  considered  as  acting  in  the 
character  of  executor,  seeing  that  for  months  he  administered 
the  assets  of  the  deceased ;  and  the  defendants,  when  the  payments 
were  made  to  them  by  him  in  satisfaction  of  their  debt  due  to  them 
from  the  intestate,  might  reasonably  have  supposed  that  he  had 
authority  to  make  the  payments. 

This  being  taken  as  a  fact  (and  there  was  no  desire  expressed  at 
the  trial  that  it  should  be  left  to  the  jury),  we  are  of  opinion  that 
the  nonsuit  was  right. 

Rule  discharged. 

(1)  Edd.    1703,     1763    (p.    335    in  (2)  7  B.  B.  599  (4  East,  445-447). 

14th  ed.).  (3)  1  Ld.  Bay.  661. 
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1853.  RANDALL  v.   STEVENS  (1). 

June  25'         (2  El.  &  BL  641—653 ;  8.  0.  23  L.  J.  a  B.  68 ;  1C.L  B.  642  ;  18  Jur.  128  ; 
[  641  ]  21  L.  T.  0.  S.  334.) 

Before  the  passing  of  the  Real  Property  Limitation  Act,  1833  (3  &  4 
Will  IV.  c.  27),  R  was  let  into  possession  of  land  as  tenant  at  will  to  S.  He 
never  paid  rent.  After  the  statute  passed,  and  before  twenty-one  years 
had  elapsed  from  R  being  so  let  into  possession,  S.  entered  and  turned  B. 
out.  R  immediately  afterwards  resumed  possession ;  but  no  fresh  tenancy 
at  will  commenced ;  and  he  paid  no  rent : 

Held,  that  S.  might  enter,  at  any  time  before  the  lapse  of  twenty  (2) 
years  from  such  resumption  of  possession  by  B.,  though  after  the  lapse  of 
twenty-one  years  from  the  first  letting  B.  into  possession ;  and  was  not 
barred  by  sects.  2,  7,  10. 

Trespass  for  entering  the  dwelling-house  of  plaintiff,  breaking, 
damaging,  carrying  away  and  converting  goods  of  plaintiff  being 
in  the  dwelling-house,  assaulting  plaintiff,  ejecting  him  from  the 
dwelling-house,  and  demolishing  the  same  and  certain  goods  of 
plaintiff;  whereby  part  of  the  house  fell  on  Susanna  Bandall, 
plaintiff 's  daughter  and  servant,  and  injured  her  (special  damage 
to  plaintiff).  There  was  a  second  count,  not  varying  from  the  first, 
so  far  as  regards  the  point  decided. 

Plea  2.  Except  as  to  so  much  of  the  declaration  as  relates  to 
the  alleged  assaulting  plaintiff,  and  the  alleged  injury  to  Susanna 
Randall,  that  the  dwelling-house  and  goods  &c.  were  not  the 
property  of  plaintiff.    Issue  thereon. 

There  were  other  issues  of  fact,  not  now  material. 

On  the  trial,  before  Talfourd,  J.,  at  the  last  Oxford  Assizes,  the 
following  facts  appeared,  as  stated  by  Lord  Campbell,  Gh.  J.  in  the 
judgment  upon  the  case  after  mentioned.  "  The  material  fact* 
were  that,  at  Whitsuntide,  1818,  the  overseers  of  the  parish  put  the 
plaintiff  into  possession  of  the  cottage  as  a  parish  pauper.  He 
continued  in  uninterrupted  possession,  without  paying  any  rent, 
till  a  day  in  the  month  of  April,  1839:  the  overseers  then  took 
proceedings  against  him  with  a  view  to  get  possession  of  the 
cottage  before  he  could  set  up  a  claim  to  it  under  the  Statute  of 
Limitations.  They  accordingly  entered  upon  it,  turned  out  him 
[  *642  ]  and  his  *family,  and  removed  nearly  the  whole  of  his  furniture  and 
goods.  Shortly  after,  on  the  same  day,  he  resumed  the  possession 
of  the  cottage.  There  was  evidence  that  he  agreed  to  pay  a  weekly 
acknowledgment;   but  the  jury  found  that  he  neither  then  nor 

()1 'Cited,     Soiling     v.     Broughton  (2)  Now  twelve   years:   see   R.  P. 

[1893]  A.  C.  556,  559,  63  L.  J.  P.  C.      L.  Act,   1874  (37  &  38  Vict.  c.  57), 
21.  s.  1.— A.  0. 
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afterwards  became  a  weekly  tenant,   or  tenant  at  will,   to  the      Randall 

overseers.    He  continued  in  possession  till  the  24th  day  of  July,      gTEvKNs. 

1852,  when  the  overseers  entered ;  and,  he  refusing  to  deliver  up 

the  cottage,  they  destroyed  it.    For  this  alleged  trespass  the  action 

was  brought."     The  counsel  for  the  defendants  contended  that,  as 

parish  officers,  they  had,  under  stat.  59  Geo.  III.  c.  12,  s.  17,  the  right 

to  enter  and  resume  possession  of  the  house.      For  the  plaintiff 

it  was  contended  that  the  right  of  entry   was   barred  by  stat. 

8  &  4  Will.  IV.  c.  27.      The  learned  Judge  directed  the  jury  to 

assess  the  damages  separately  for  the  different  causes  of  complaint : 

and  they  accordingly  found  a  verdict  for  201.  for  the  damages  in 

respect  of  the  house,  11.  for  the  damage  in  respect  of  the  goods,  and 

5a.  for  the  injury  done  to  the  daughter.     The  learned  Judge  then 

directed  a  verdict  to  be  found  for  the  plaintiff  for  this  amount, 

reserving  leave  to  the  defendants  to  move  as  after  mentioned. 

Keating,  in  Easter  Term,  1858,  obtained  a  rule  to  show  cause 
why  a  verdict  should  not  be  entered  for  defendants  as  to  so  much  of 
the  issues  as  applied  to  the  house,  and  the  damages  be  reduced  to 
11.  5*.    In  last  Term  (l), 

Whateley  and  Dowdeswell  showed  cause : 

The  question  turns  upon  stat.  8  &  4  Will.  IV.  c.  27.  By  sect.  2 
the  entry  of  *defendants  was  unlawful  if  the  right  under  which  they  [  *643  ] 
claimed  to  enter  first  accrued  more  than  twenty  years  before  the 
entry.  By  sect.  7,  the  plaintiff  being  tenant  at  will,  the  defendants' 
right  "  first  accrued  either  at  the  determination  of  such  tenancy,  or 
at  the  expiration  of  one  year  next  after  the  commencement  of 
such  tenancy,  at  which  time  such  tenancy  shall  be  deemed  to  have 
determined."  The  entry  in  1852  was  made  more  than  twenty 
years  after  the  expiration  of  the  one  year  after  the  commencement 
of  the  tenancy  at  will:  and  the  only  question  is  whether  what 
happened  in  1889,  which  was  within  the  twenty  years  after  the 
expiration  of  one  year  from  the  commencement  of  the  tenancy  at 
will,  makes  any  difference.  Now  the  jury  have  found  that  no  new 
tenancy  was  created.  Doe  d.  Goody  v.  Carter  (2)  is  therefore  an 
express  authority  for  the  plaintiff.  There  it  was  held  that,  after 
twenty-one  years'  possession,  commencing  with  the  entering  into 
possession  by  a  tenant  at  will,  no  rent  having  been  paid,  the  right 
of  the  landlord  was  barred,  though,  within  twenty-one  years  of 

(1)  June  9th.    Before  Lord  Camp-      C  romp  ton,  J  J. 
bell,    Oh.    J.,    Coleridge,    Erie    and         (2)  72  E.  B.  472  (9  Q.  B.  8G3). 
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Rand  alt.     such  commencement,  and  less  than   twenty  years  before  action 
Stevens,      brought,  he   had  taken  a  fresh  conveyance  of  the  land   (which 
altered  his  own  estate  from  equitable  to  legal),  and  had  mortgaged 
it;    the  Court  saying  that  the  conveyance  did  not  operate  as  a 
determination  of  the  wilJ ;  and  that,  even  assuming  that  the  mort- 
gage operated  as  such  determination,  or  indeed  if  the  conveyance 
did  so,  still  a  tenancy  at  sufferance  was  created,  and  the  time 
would  continue  to  run,  there  being  nothing  from  which  a  jury 
could  infer  a  new  tenancy.     Here  the  supposition  of  a  new  tenancy 
[  *644  ]       is  negatived  by  *the  jury.   The  Court  there  relies  on  Doe  d.  Bennett 
v.  Turner  (i),  where,  as  here,  there  was  an  actual  entry ;  but,  as  no 
new  tenancy  was  created,  it  was  held   that  such  entry  did   not 
interrupt  the  continuous  possession.     On  a  second  trial,  in  the  case 
last  mentioned,  it  was  found  by  the  jury  that  a  new  tenancy  at  will 
was  created  at  the  time  of  the  entry;  and  the  plaintiff  therefore 
had  judgment:  Turner  v.  Doe  d.  Bennett  (2). 

(Lord  Campbell,  Ch.  J. :    Do  you  say  that,  where  there  is  no 
payment  of  rent,  a  tenancy  at  will  cannot  exist  more  than  a  year  ?) 

For  the  purposes  of  the  statute  it  cannot. 

(Coleridge,  J. :  You  apply  that,  I  suppose,  only  to  a  tenancy  at 
will  in  the  strict  sense  of  the  words.) 

No  further.  It  is  clear  that  in  Doe  d.  Bennett  v.  Turner  (I)  there 
was  a  determination  of  the  will ;  the  mere  entry,  which  would  other- 
wise have  been  a  trespass,  had  that  effect  (3).  And,  inasmuch  as 
there  might,  in  the  course  of  twenty-one  years,  be  many  acts  done 
by  the  landlord  which  technically  might  be  construed  as  a  deter- 
mination of  the  will,  it  seems  a  very  reasonable  construction,  that, 
unless  there  be  a  new  tenancy  created,  the  time  shall  be  treated 
as  uninterrupted,  thus  preventing  the  impeachment  of  possession 
by  proof  of  such  acts  many  years  after  they  may  have  been  done. 

(Erle,  J. :  If  the  landlord  had  remained  in  till  within  a  day  of 
the  expiration  of  the  twenty-one  years,  would  the  tenant  at  Buch 
expiration  have  had  an  indefeasible  title  ?) 

The  tenant  here  was,  legally  speaking,  never  out  of  possession. 

(Erle,  J. :  When  the  parish  officers  were  on  the  land,  he  was 
[  *646  ]       noj  in  possession.     In  Doe  d.  Bennett  v.  Turner  (l)  *it  seems  to 

(1)  56  R.  R.  692  (7  M.  &  W.  226).  exceptions). 

(2)  60  R.  R.  850  (9  M.  &  W.  643,  (3)  Co.  Litt  55  b. 
in  Ex.  CL,  in  error  upon  a  bill  of 
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have  been  held  only  that  a  mere  entry  consistent  with  the  con-  Randall 
tinuance  of  the  tenant's  possession,  as  by  taking  stone,  would  not  stkvkns. 
interrupt  the  possession. 

Lord  Campbell,  Gh.  J. :  Sect.  10  enacts :  "  that  no  person  shall 
be  deemed  to  have  been  in  possession  of  any  land  within  the 
meaning  of  this  Act  merely  by  reason  of  having  made  an  entry 
thereon:"  the  proceedings  of  the  overseers  seem  to  have  gone  far 
beyond  a  "  mere  "  entry.) 

The  defendants,  upon  that  view,  should  have  insisted  upon  the  jury 
being  asked  whether  the  plaintiff  had  been  put  out  of  possession. 
Nothing  now  appears  beyond  a  hostile  assertion  of  right. 

(Lord  Campbell,  Ch.  J. :  If  there  were  any  right  of  entry 
created  by  the  proceedings  in  1839,  we  must  hold  the  entry  now 
in  question  to  have  been  made  in  pursuance  of  such  right,  rather 
than  of  an  earlier  one,  according  to  our  decision  in  Keyse  v. 
Powell  (i).) 

The  tenancy  at  will  was  determined  at  the  end  of  the  one  year 
from  its  commencement,  by  the  express  words  of  sect.  7 ;  there 
could  not,  therefore,  be  a  determination  afterwards:  and  so  the 
enactment  seems  to  be  understood  by  Lord  St.  Leonards,  in 
Sugden's  Vendors  and  Purchasers,  p.  622  (11th  ed.),  Ch.  XI. 
Sect.  V.  §§  52,  58,  54. 

(Crompton,  J. :  That  is,  if  there  be  no  express  determination  of 
the  will,  the  Legislature  construes  it  to  have  been  determined  at 
the  end  of  the  first  year.) 

In  Doe  d.  Dayman  v.  Moore  (2)  it  was  held  that  the  twenty-one 
years'  possession  commencing  with  a  tenancy  at  will  might  be 
insisted  upon,  though  the  land  had,  within  twenty  .years,  been 
expressly  devised  for  life  by  the  landlord  to  the  wife  of  the  tenant 
at  will,  who  had  recognised  the  devise  by  receiving  an  annuity 
bequeathed  thereby  to  his  wife. 

(Lord  Campbell,  Ch.  J. :  *In  that  case,  and  in  Doe  d.  Goody  v.       [  *6^  ] 
Carter  (3),  the  landlord  had  no  possession  at  all  during  the  twenty- 
one  years.) 

(1)  Ante,  pp.  464,  475.  (3)  72  R.  R.  472  (9  a  B.  863). 

(2)  72  R.  R.  374  (9  Q.  B.  555). 


742  1858.    Q.  B.    2  EL.  &  BL.  646—647.  [b.b. 

Randall  In  Garrard  v.  Tuck  (1)  the  Court  said  that  the  object  of  sect.  7 
Stevens.  "  obviously  is,  to  fix  a  definite  period  after  the  commencement  of  a 
tenancy  at  will,  beyond  which  the  tenancy  shall  not  be  presumed 
to  have  had  a  continuance."  Sect.  8  is  in  pari  materia.  There 
the  time  runs  from  the  determination  'of  the  first  year  or  the  last 
receipt  of  rent,  "  which  shall  last  happen ; "  from  which  express 
enactment  it  may  fairly  be  inferred  that,  in  sect.  7,  where  there  are 
no  such  words,  the  time  was  to  run  from  the  alternative  which 
should  first  happen.  The  two  sections  seem  to  be  so  understood  in 
Sugden's  Vend,  and  Purch.  628  (11th  ed.),  Ch.  XI.  Sect.  V.  §  72, 
and  in  Sugden's  Essay  on  the  New  Statutes,  &c.,  p.  54  et  seq. 
Doe  d.  Evans  v.  Page  (2)  may  be  cited  on  the  other  side :  but  that 
case  shows  only  that  sect.  7  does  not  apply  when  the  tenancy  at  will 
has  ceased  before  the  statute  passed:  but  it  seems  to  be  there 
understood,  by  the  Court,  that,  in  the  case  of  tenancies  at  will 
not  determined  till  after,  the  right  is  barred  by  twenty-one  years, 
reckoned  from  the  commencement  of  the  tenancy :  and  that  is  the 
present  case.  The  same  explanation  applies  to  Doe  cL  Birmingham 
Canal  Company  v.  Bold  (3).  In  Doe  d.  Jukes  v.  Sumnei'(4)  the 
Court  of  Exchequer  held  that  sect.  8  applies  to  tenancies  created 
before  the  Act  and  existing  at  the  time  of  its  passing. 

Keating  and  Phipson,  contra  : 

The  tenancy  at  will  existed,  in  this  case,  at  the  time  of  the 
[•647]  passing  of  the  *statute:  after  that  time,  and  before  twenty-one 
years  had  elapsed  from  the  commencement  of  the  tenancy,  the 
parish  officers  entered  upon  the  plaintiff.  Upon  such  entry  they 
were  possessed,  and  the  plaintiff  was  dispossessed:  from  that  time 
a  new  state  of  things  commenced :  while  they  were  in  possession 
the  defendant  was  a  mere  stranger. 

(Lord  Campbell,  Ch.  J. :  He  clearly  would  then  be  on  the  land 
only  as  a  trespasser.) 

Reliance  is  placed  on  Doe  d.  Bennett  v.  Turner  (s).  But  all  that 
was  necessary  for  the  decision  of  that  case  was  that  the  tenancy  at 
will  was  there  determined,  and  that  the  time  was  interrupted  if  a 
fresh  tenancy  was  created.     The  dictum ,  that  if,  at  the  determina- 

(1)  79  B.  B.  475  (8  0.  B.  231,    (3)  75  B.  B.  304  (11  Q.  B.  127). 
251).  (4)  69  B.  B.  653  (14  M.  &  W.  39). 

(2)  5  Q.  B.  767.  (5)  56  B.  B.  692  (7  M.  &  W.  226). 
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tion  of  the  tenancy  at  will,  the  tenant  had  continued  to  occupy  as      Randall 

tenant  at  sufferance  the  entry  would  have  been  barred,  was  not      stk^ens. 

necessary  to  the  case:  nor  was  that  doctrine  acted  upon  in  the 

court  of  error:  Turner  v.  Doe  d.  Bennett  (l).    But,  if  the  effect  of 

the  decision  in  Doe  d.  Bennett  v.  Turner  (2)  be  as  contended  on  the 

other  side,  the  case  is  overruled  by  Doe  d.  Evans  v.  Page  (3).    In 

that  case  a  tenancy  at  will   was  followed  by  what,  before  the 

statute,  would  have  been  an  adverse  possession;  but  the  action, 

being  brought  within  twenty  years  of  the  expiration  of  the  tenancy 

at  will,  was  held  not  to  be  barred  by  the  lapse  of  twenty-one  years 

from  the  commencement  of  such  tenancy  at  will.    It  is  true  that 

the  judgment  of  the  Court  rested  upon  their  view  that  sect.  7  was 

not  retrospective,  and  the  fact  that  the  tenancy  at  will  expired 

before  the  statute  passed.    But  that  was  also  the  case  in  Doe 

d.  Bennett  v.  Turner  (2),     *The  latest  case  is  Doe  d.  Birmingham      [  *648  ] 

Canal  Company  v.  Bold  (4),  which  affirmed  Doe  d.  Evans  v.  Page  (s), 

though  Doe  d.  Bennett  v.  Turner  (2)  was  cited.    Doe  d.  Goody  v. 

Carter  (6)  is  no  otherwise  applicable  to  this  case  than  as  apparently 

recognising  the  dictum  in  Doe  d.  Bennett  v.  Turner  (2) :  and  there 

Doe  d.  Evans  v.  Page  (3)  was  not  cited.    But  in  no  case  has  there 

been  an  actual  taking  of  possession,  as  here.    It  is  said  that  the 

effect  of  this  ought  to  have  been  left  to  the  jury :  but  the  act  was 

unequivocal ;  and  there  was  no  dispute  as  to  its  effect.     The 

reasonable  view  is   that,  from  the  time  of  the  owner  resuming 

possession,  though  he  parts  with  it  again,  a  fresh  period  of  time 

begins  to  run;  which,  if  the  possession  of  the  person  whom  he 

suffers  to  occupy  were  continued  uninterruptedly  for  twenty  years, 

would,  according  to  the  expression  in  Sugden's  Vend,  and  Pur.  622 

(11th  ed.),  Ch.  XL  Sect.  V.  §  54,  "  vest  the  fee  simple  in  the  tenant 

at  will,  for  the  remedy  of  the  owner  will  not  only  be  barred,  but 

his  estate  extinguished ;  "  and,  as  said  by  Parke,  B.  in  Doe  d.  Jukes 

v.  Sumner  (e),  "  make  a  Parliamentary  conveyance  of  the  land  to 

the  person  in  possession  after  that  period  of  twenty  years  has 

elapsed."    But  the  Legislature  can  never  have  intended  to  prevent 

the  owner  from  taking  steps  during  the  twenty  years  to  prevent 

such  a  title  being  gained  against  him. 

Cur.  adv.  vult. 

(1)  60  E.  R.  850  (9  M.  &  W.  643).  (5)  72  R.  R.  472  (9  Q.  B.  863) :   see 

(2)  56  R.  R.  692  (7  M.  &  W.  226).  Doe  d.  Carter  v.  Barnard,  78  R.  R.  564 

(3)  5Q.  B.  767.  (13Q.B.  945). 

(4)  79  R,  R.  475  (11  Q.  B.  127).  (6)  69  R.  R.  653  (14  M.  &  W.  42). 
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Randall     Lord  Campbell,  Gh.  J.  now  delivered  the  judgment  of  the  Court: 

Stevens.  The  question  for  our  determination  in  this  case  is,  whether,  on 

t 649  J  the  24th  day  of  July,  1852,  a  certain  cottage  in  the  pleadings 
mentioned  had  ceased  to  be  the  property  of  the  parish  officers  to 
whom  it  had  belonged.  The  material  facts  were :  His  Lordship 
then  stated  them,  as  ante,  p.  738.  And  the  defendants  pleaded 
that  the  cottage  was  not  the  plaintiff's. 

Independently  of  any  decision,  it  appears  quite  clear  to  us  that, 
according  to  the  just  construction  of  stat.  8  &  4  Will.  IV.  c.  27,  the 
title  of  the  overseers  was  not  barred.  By  sect.  2  of  that  statute,  it 
is  enacted  that  "  no  person  shall  make  an  entry  "  "  to  recover  any 
land  "  "  but  within  twenty  years  next  after  the  time  at  which  the 
right  to  make  such  entry "  "  shall  have  first  accrued."  Within 
twenty  years  next  after  the  time  when  such  right  first  accrued  the 
entry  may  be  made.  Now  it  is  not  disputed  that  in  April,  1889, 
the  overseers  determined  the  tenancy  at  will,  which  had  subsisted 
since  Whitsuntide,  1818,  before  the  Statute  of  Limitations  had  run : 
and  they  were  then  actually  in  possession  of  the  cottage.  When 
the  plaintiff  again  took  possession  of  the  cottage,  a  right  to  make 
an  entry  upon  it  accrued  to  them :  and  we  conceive  that  they  were 
entitled  to  enter  at  any  time  within  twenty  years  from  that  day. 
It  is  admitted  that  they  might  have  brought  an  ejectment  the 
following  day,  and  at  any  time  before  twenty-one  years  had  expired 
from  Whitsuntide,  1818.  But  how  could  the  right  of  entry,  which 
subsisted  from  April,  1889,  to  Whitsuntide,  1889,  be  then  barred  ? 
The  right  of  entry  in  respect  of  which  they  entered  in  July, 
1852,  first  accrued  in  April,  1889,  and  would  not  be  barred  till 
April,  1859. 

The  nature  of  the  holding  subsequent  to  the  time  when  the 

[*650]  plaintiff  was  turned  out  of  possession  in  April,  *1889,  seems  for 
this  purpose  to  be  wholly  immaterial.  Whether  the  plaintiff  during 
the  interval  was  tenant  at  will,  or  tenant  at  sufferance,  or  a  mere 
trespasser,  nothing  appears  to  abridge  the  period  of  twenty  years 
during  which  the  right  of  entry  might  be  exercised  from  the  time 
when  it  first  accrued. 

The  plaintiff's  counsel  rely  upon  the  7th  section  of  the  statute, 
which  enacts  "  that  when  any  person  shall  be  in  possession  "  "  as 
tenant  at  will,  the  right  of  the  person  entitled  subject  thereto" 
"  shall  be  deemed  to  have  first  accrued  either  at  the  determination 
of  such  tenancy,  or  at  the  expiration  of  one  year  next  after  the 
commencement  of  such  tenancy,  at  which  time  such  tenancy  shall 
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be  deemed  to  have  determined."  And  it  is  contended  that  here  Randall 
the  tenancy  shall  be  deemed  to  have  expired  at  Whitsuntide,  1819.  stbvkns 
Another  construction  of  the  statute  is,  that  this  determination  of 
the  tenancy  at  the  expiration  of  one  year  after  its  commencement  is 
only  to  be  deemed  to  have  taken  place  where  there  has  been  no  actual 
determination  of  the  tenancy  by  the  landlord  before  the  Statute  of 
Limitations  has  run  (1).  If  there  has  been  no  actual  determination 
of  the  tenancy  by  the  landlord,  and  the  tenant  has  continued  in 
possession  twenty-one  years  or  upwards,  the  tenancy  in  point  of  law 
shall  be  deemed  to  have  determined  at  the  expiration  of  one  year 
next  after  the  commencement  of  such  tenancy.  After  the  expiration 
of  twenty-one  years  of  a  continuous  tenancy  at  will,  if  the  landlord 
were  to  enter,  no  subsequent  right  of  entry  having  accrued  to  him, 
this  entry  would  not  be  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  entry  first  accrued,  and  would 
therefore  be  unlawful :  according  to  sect.  84  of  the  statute  his  right 
*of  entry  would  be  "  extinguished."  It  is  difficult  to  contend  that,  [  *65i  ] 
universally,  every  tenancy  at  will  shall  be  deemed  to  have  expired 
by  operation  of  law  at  the  expiration  of  one  year  after  its  com- 
mencement: and  the  more  reasonable  construction  to  put  upon 
the  enactment  might  have  been,  that,  where  there  has  been  no 
actual  determination  of  the  tenancy  by  act  of  the  parties  within 
twenty-one  years,  it  shall  be  deemed  to  have  determined  at  the 
expiration  of  the  first  year ;  making  an  occupation  of  twenty-one 
years  without  payment  of  rent  a  bar :  but,  where  there  has  been 
an  actual  determination  of  the  tenancy  within  that  period,  whereby 
a  new  right  of  entry  accrues,  this  clause  of  the  statute  shall  have 
no  operation,  "  such  tenancy "  being  supposed  by  the  statute  to 
continue  till  the  right  of  entry  is  barred. 

In  the  present  case  there  was  an  actual  determination  of  the 
tenancy  by  the  act  of  the  overseers  in  April,  1889,  when  they  took 
possession:  and  the  right  of  entry  accrued  to  them  under  which 
they  entered,  as  they  lawfully  might,  in  July,  1852.  What  happened 
subsequently  to  the  time  when  the  plaintiff  resumed  the  occupation 
of  the  cottage  in  April,  1889,  seems  to  be  wholly  immaterial,  so  that 
the  overseers  had  not  in  the  interval  done  any  thing  to  prejudice 
the  right  of  entry  which  then  vested  in  them.  If  he  had  never 
resumed  the  possession  of  the  cottage  after  he  was  dispossessed  in 
April,  1889,  could  it  have  been  said  that,  when  Whitsuntide,  1839, 
arrived,  he  had  acquired  the  fee  simple  in  the  cottage  by  reason  of 

(1)  See  Day  v.  Dzy  (1871)  L.R3P.  U.  751,  761,  40  L.  J.  P.  C.  35.— A.  C. 
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Randall  the  tenancy  at  will  being  deemed  to  have  determined  at  Whitsun- 
Stevens.  tide,  1819  ?  In  what  better  situation  can  he  be,  he  having  been  in 
possession  either  as  a  mere  trespasser  or  as  a  tenant  at  sufferance  ? 
[  *662  ]  It  is  admitted  that  he  would  have  had  no  title  had  the  jury  *found 
that  his  subsequent  occupation  was  under  a  new  tenancy  at  will. 
But  how  would  this  at  all  have  affected  the  new  right  of  entry,  which 
had  accrued  in  April,  1889?  An  attempt  was  made  to  do  away 
with  the  effect  of  what  there  happened,  by  resorting  to  sect.  10  of 
the  statute,  which  enacts  "  that  no  person  shall  be  deemed  to  have 
been  in  possession  of  any  land  within  the  meaning  of  this  Act  merely 
by  reason  of  having  made  an  entry  thereon."  But  this  evidently 
applies  to  a  mere  entry,  as  for  the  purpose  of  avoiding  a  fine,  which 
may  be  made  by  stepping  on  any  corner  of  the  land  in  the  night 
time  and  pronouncing  a  few  words,  without  any  attempt  or  inten- 
tion or  wish  to  take  possession.  In  the  present  case,  possession 
was  actually  taken  by  the  overseers  animo  possidendi :  and  whether 
possession  was  retained  by  them  an  hour  or  a  week  must  for  this 
purpose  be  immaterial.  They  were  lawfully  in  of  their  fee  simple 
title;  and  by  nothing  that  had  previously  happened  could  their 
right,  in  respect  of  the  Statute  of  Limitations,  be  at  all  prejudiced. 
A  number  of  cases  were  cited  in  the  argument,  to  show  that,  if, 
after  the  determination  of  the  tenancy  at  will  independently  of  the 
statute,  the  tenant  continues  in  posession  at  sufferance  till  the 
expiration  of  twenty-one  years  from  the  commencement  of  the 
tenancy,  the  statute  is  a  bar.  We  do  not  consider  it  necessary  on 
this  occasion  to  examine  these  cases :  and  it  may  be  too  late  now 
to  consider,  except  in  a  court  of  error,  whether,  where  the  tenant 
has  remained  in  possession  continuously  for  twenty-one  years,  the 
tenancy  at  will  being  determined  during  that  time  by  an  act  of 
the  landlord  without  his  actually  having  been  in  possession,  there 
[  *653  ]  be  any  ground  for  the  distinction  as  to  the  operation  of  the  *statute 
between  a  subsequent  tenancy  at  sufferance  and  a  new  tenancy  at 
will,  which  is  allowed  to  create  no  bar.  But,  without  conflicting 
with  any  prior  decision,  we  think  that  in  this  case,  by  reason  of  the 
possession  of  the  overseers  in  April,  1839,  we  are  bound  to  decide 
in  their  favour.  If  it  were  assumed  that  a  tenancy  at  will  cannot 
now  subsist  for  more  than  one  year,  and  that  a  right  of  entry  in 
consequence  did  accrue  to  the  overseers  at  Whitsuntide,  1819,  it  is 
quite  clear  that  a  new  and  additional  right  of  entry  accrued  to  them 
in  April,  1889 ;  and  it  is  equally  clear  that  this  is  the  right  of  entry 
which  they  must  be  supposed  to  have  exercised  in  July,  1852,    Had 
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there  been  an  issue  here,  as  to  whether  the  defendants  entered  within     Randall 

twenty  years  next  after  their  right  of  entry  first  accrued,  although      stkvbns. 

they  should  be  supposed  to  have  had  a  right  of  entry  at  Whitsuntide, 

1819,  still,  according  to  our  recent  decision  in  Keyse  v.  Powell  (l), 

the  right  of  entry  relied  upon  by  them  in  pleading  must  be  taken 

to  be  that  which  accrued  in  April,  1889 ;  and  the  defendants  would 

be  entitled  to  a  finding  that  it  first  accrued  to  them  within  twenty 

years. 

We  are  therefore  of  opinion  that  the  verdict  for  201.  damages  to 
the  plaintiff  in  respect  of  the  trespass  to  the  cottage  must  be  set 
aside,  and  that  the  issues  depending  on  the  title  to  the  cottage 
must  be  found  for  the  defendants. 

Rule  accordingly. 


REG.   v.   The  MAYOR  of  NEW  SARUM.  issa. 

June  25. 
(2  El.  &  BL  654—069 ;  S.  C.  22  L.  J.  M.  0.  155 ;  17  Jur.  934.)  

[Maintenance  of    prison  by  municipal  corporation :    see  now  Prisons  Act, 
1877  (39  &  40  Vict  c.  42),  ss.  3,  4,  5,  and  16.] 


Re  The  EARL  op  HARRINGTON.  1*53. 

June  25. 
(2  El.  &  Bl.  669—678 ;  S.  0.  22  L.  J.  Q.  B.  460 ;  17  Jur.  1029.)  

TCounty  court  jurisdiction :  see  now  County  Courts  Act,  1888  (51  &  52  Vict, 
c.  43),  s.  59;  County  Courts  Act,  1903  (3  Edw.  VII.  c  42),  s.  3.] 


HOCHSTER  v.   DE   LA  TOUR  (2).  »»• 

x   '                                   June  25. 
(2  El.  &  Bl.  678—694 ;  S.  C.  22  L.  J.  Q.  B.  455  ;  17  Jur.  972 ;  22  L.  T.  O.  S.  171.)    

r  157a  "1 

Declaration  on  an  agreement  to  employ  plaintiff  as  a  courier,  from  a  day 
subsequent  to  the  date  of  the  writ :  averment  that  plaintiff,  from  the  time 
of  the  agreement,  till  the  refusal  by  defendant  after  mentioned,  was  ready 
and  willing  to  perform  his  part  of  the  contract :  Breach,  that,  before  the 
day  for  the  commencement  of  the  employment,  defendant  refused  to  perform 

(1)  Ante,  p.  464,  475.  0.  P.   141 ;  dist.  Churchward  v.  Reg. 

(2)  Appr.   Frost    v.    Knight    (1872)  (1865)  L.  R.  1  Q.  B.  173,  208;    Ex 

L.  R.  7  Ex.   Ill,  41  L.  J.  Ex.  78;  parte  Tondeur,  Be  Agra  Bank  (1867) 

Mersey  Steel  and  Iron  Co.  v.  Naylor  L.  R.  5  Eq.  160, 164,  37  L.  J.  Ch.  121 ; 

(1884)  9  App.  Cas.  434,  443,  53  L.  J.  Metcalfe  v.  Britannia  Ironworks   Co. 

Q.   B.  497 ;   Ellis  v.   Pond  [1898]   1  (1877)  2  Q.  B.  D.  423,  428,  46  L.  J. 

Q.  B.  426,  439,  458,  67  L.  J.  Q.  B.  Q.  B.  443 ;  Johnstone  v.  Milling  (1886) 

345,   C.  A. ;    foil.    Roper  v.   Johnson  16  Q.  B.  D.  460,  467,  474,  55  L.  J. 

(1873)  L.  R.  8  0.  P.  167,  176,  42  L.  J.  a  B.  162;  Synge  v.  Synge   [1894]  1 

C.  P.  65 ;  applied,  Wilkinson  v.  Verily  Q.  B.  466,  471.— A.  C. 
1871)  L.B.60.  P.  206,  210,  40  L.  J. 
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Hoohster  the  agreement,  and  discharged  plaintiff  from  performing  it,  and  wrongfully 

*■  ^  wholly  put  an  end  to  the  agreement.    On  motion  in  arrest  of  judgment : 

Dk  la  Iour.  Held,  that  a  party  to  an  executory  agreement  may,  before  the  time  for 

executing  it,  break  the  agreement  either  by  disabling  himself  from  fulfilling 
it,  or  by  renouncing  the  contract;  and  that  an  action  will  lie  for  such  a 
breach  before  the  time  for  the  fulfilment  of  the  agreement.  That  it  suffi- 
ciently appeared,  on  the  face  of  this  declaration,  that  there  was  on  the  part 
of  defendant,  not  merely  an  intention  to  break  the  contract,  of  which 
intention  he  might  repent,  but  a  renunciation  communicated  to  plaintiff,  on 
which  plaintiff  was  entitled  to  act ;  and  consequently  that  plaintiff  was 
entitled  to  judgment. 

Declaration :  "for  that,  heretofore,  to  wit  on  12th  April,  1852, 
in  consideration  that  plaintiff,  at  the  request  of  defendant,  would 
[  *679  ]  agree  with  the  defendant  *to  enter  into  the  service  and  employ  of 
the  defendant  in  the  capacity  of  a  courier,  on  a  certain  day  then  to 
come,  to  wit  the  1st  day  of  June,  1852,  and  to  serve  the  defendant 
in  that  capacity,  and  travel  with  him  on  the  continent  of  Europe 
as  a  courier  for  three  months  certain  from  the  day  and  year  last 
aforesaid,  and  to  be  ready  to  start  with  the  defendant  on  such 
travels  on  the  day  and  year  last  aforesaid,  at  and  for  certain  wages 
or  salary,  to  wit  "  10Z.  per  month  of  such  service,  "  the  defendant 
then  agreed  with  the  plaintiff,  and  then  promised  him,  that  he,  the 
defendant,  would  engage  and  employ  the  plaintiff  in  the  capacity  of 
a  courier  on  and  from  the  said  1st  day  of  June,  1852,  for  three 
months"  on  these  terms;  "and  to  start  on  such  travels  with  the 
plaintiff  on  the  day  and  year  last  aforesaid,  and  to  pay  the  plaintiff" 
on  these  terms :  averment  that  plaintiff,  confiding  in  the  said  agree- 
ment and  promise  of  the  defendant,  "  agreed  with  the  defendant " 
to  fulfil  these  terms  on  his  part,  "  and  to  be  ready  to  start  with 
the  defendant  on  such  travels  on  the  day  and  year  last  aforesaid,  at 
and  for  the  wages  and  salary  aforesaid."  That,  "  from  the  time  of 
the  making  of  said  agreement  of  the  said  promise  of  the  defen- 
dant until  the  time  when  the  defendant  wrongfully  refused  to 
perform  and  broke  his  said  promise,  and  absolved,  exonerated  and 
discharged  the  plaintiff  from  the  performance  of  his  agreement  as 
hereinafter  mentioned,  he  the  plaintiff  was  always  ready  and  willing 
to  enter  into  the  service  and  employ  of  the  defendant,  in  the  capacity 
aforesaid,  on  the  said  1st  June,  1852,  and  to  serve  the  defendant  in 
that  capacity,  and  to  travel  with  him  on  the  continent  of  Europe 
as  a  courier  for  three  months  certain  from  the  day  and  year  last 
aforesaid,  and  to  start  with  the  defendant  on  such  travels  on  the  day 
o  ]  and  year  last  aforesaid,  *at  and  for  the  wages  and  salary  aforesaid  ; 
and  the  plaintiff,  but  for  the  breach  by  the  defendant  of  his  said 
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promise  as  hereinafter  mentioned,  would,  on  the  said  1st  June,  1852, 
have  entered  into  the  said  service  and  employ  of  the  defendant  in 
the  capacity,  and  upon  the  terms  and  for  the  time  aforesaid :  of  all 
which  several  premises  the  defendant  always  had  notice  and  know- 
ledge :  yet  the  defendant,  not  regarding  the  said  agreement,  nor  his 
said  promise,  afterwards  and  before  the  said  1st  June,  1852,  wrong- 
fully wholly  refused  and  declined  to  engage  or  employ  the  defendant 
in  the  capacity  and  for  the  purpose  aforesaid,  on  or  from  the  said 
1st  June,  1852,  for  three  months,  or  on,  from  or  for,  any  other  time, 
or  to  start  on  such  travels  with  the  plaintiff  on  the  day  and  year  last 
aforesaid,  or  in  any  manner  whatsoever  to  perform  or  fulfil  his  said 
promise,  and  then  wrongfully  wholly  absolved,  exonerated  and  dis- 
charged the  plaintiff  from  his  said  agreement,  and  from  the  per- 
formance of  the  same  agreement  on  his  the  plaintiff's  part,  and 
from  being  ready  and  willing  to  perform  the  same  on  the  plaintiff's 
part ;  and  the  defendant  then  wrongfully  wholly  broke,  put  an  end  to 
and  determined  his  said  promise  and  engagement :  "  to  the  damage 
of  the  plaintiff.    The  writ  was  dated  on  the  22nd  of  May,  1852. 

Pleas :  1.  That  defendant  did  not  agree  or  promise  in  manner 
and  form,  &c. :  conclusion  to  the  country.    Issue  thereon. 

2.  That  plaintiff  did  not  agree  with  defendant  in  manner  and 
form  &c. :  conclusion  to  the  country.    Issue  thereon. 

8.  That  plaintiff  was  not  ready  and  willing,  nor  did  defendant 
absolve,  exonerate  or  discharge  plaintiff  from  being  ready  and 
willing,  in  manner  and  form  &c. :  conclusion  to  the  country. 
Issue  thereon. 

4.  That  defendant  did  not  refuse  or  decline,  nor  wrongfully        [  681 1 
absolve,  exonerate  or  discharge,  nor  wrongfully  break,  put  an  end 
to  or  determine,  in  manner  and  form  &c. :   conclusion   to  the 
country.    Issue  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  London  sittings  in  last  Easter 
Term,  it  appeared  that  plaintiff  was  a  courier,  who,  in  April,  1852, 
was  engaged  by  defendant  to  accompany  him  on  a  tour,  to 
commence  on  1st  June,  1852,  on  the  terms  mentioned  in  the 
declaration.  On  the  11th  May,  1852,  defendant  wrote  to  plaintiff 
that  he  had  changed  his  mind,  and  declined  his  services.  He 
refused  to  make  him  any  compensation.  The  action  was  com- 
menced on  22nd  May.  The  plaintiff,  between  the  commencement 
of  the  action  and  the  1st  June,  obtained  an  engagement  with  Lord 
Ashburton,  on  equally  good  terms,  but  not  commencing  till  4th 
July.    The  defendant's  counsel  objected  that  there  could  be  no 
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Hoohsteb     breach  of  the  contract  before  the  1st  of  June.    The  learned  Judge 
Dk  la  tour,   was  of  a  contrary  opinion,  but  reserved  leave  to  enter  a  nonsuit  on 
this  objection.     The  other  questions  were  left  to  the  jury,  who 
found  for  plaintiff. 

Hugh  Hill,  in  the  same  Term,  obtained  a  rule  nisi  to  enter  a 
nonsuit,  or  arrest  the  judgment.    In  last  Trinity  Term(l), 

Hannen  showed  cause : 

The  breach  laid  is,  that  defendant,  before  1st  June,  refused  to 
employ  plaintiff;  and  the  averments  of  readiness  and  willingness 
are  confined  to  readiness  and  willingness  until  the  time  when 
defendant  refused  to  perform  his  contract.  It  is  upon  these  aver- 
ments that  issues  are  taken ;  and,  as  they  are  unquestionably 
[  *682  ]  proved,  there  is  no  ground  for  the  motion  *to  enter  a  nonsuit. 
But  the  question  which  arises  on  the  record  is  a  serious  one ;  and 
it  is,  whether  in  law  it  is  possible  to  break  a  contract  before  the 
day  for  its  performance  comes.  The  cases  relied  on  by  the  defen- 
dant's counsel  will  probably  be  Leigh  v.  Pater  son  (2),  PhiUpotts  v. 
Evans  (3)  and  Ripley  v.  McClure  (4).  But  no  one  of  these  is  an 
authority  for  the  defendant.  In  Leigh  v.  Paterson  (2)  there  was  a 
contract  by  the  defendants  to  supply  goods  to  be  delivered  in  all 
December.  The  defendants,  on  1st  October,  announced  that  they 
would  not  so  deliver :  and,  on  a  writ  of  enquiry  to  ascertain  the 
amount  of  damages,  the  Secondary  ruled  that  the  measure  of 
damages  was  the  difference  between  the  contract  price  and  the 
market  price  on  1st  October,  when  the  plaintiffs  first  knew  that  the 
defendants  would  not  fulfil  their  contract.  This  was  held  wrong ; 
and  it  is  clear  on  principle  that  it  was  wrong ;  for  the  defendants 
could  not  by  their  refusal  cast  upon  the  plaintiffs  a  duty  to  go  at 
once  and  purchase  goods  before  the  time  when  they  wanted  them ; 
and,  unless  such  a  duty  was  cast  upon  them,  the  measure  of 
damages  was  the  pecuniary  difference  between  the  state  the  plain- 
tiffs were  in,  having  their  money  and  not  the  goods,  and  that  in 
which  they  would  have  been  had  the  contract  been  fulfilled,  and 
they  had  at  the  time  of  delivery  paid  the  money  and  received  the 
goods ;  the  damages  therefore  clearly  depended  on  the  market 
price  at  the  time  when  the  goods  ought  to  have  been  delivered. 
Phillpotts  v.  Evans  (8)  was,  as  far  as  the  decision  went,  a  precisely 

(1)  June  10th.    Before  Lord  Camp-  (2)  20  B.  B.  552  (8  Taunt.  640). 

bell,   Ch.    J.,    Coleridge,    Erie    and         (3)  52  B.  B.  802  (5  M.  &  W.  475). 
Crompton,  JJ.  (4)  80  B.  B.  593  (4  Ex.  345). 
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similar  case ;  but  it  must  be  owned  that  there  are  dicta  of  Parke,  B.     hoohstbb 

in  that  case  which  are  in  favour  of  the  defendant :  and  in  Ripley  Db  l/'toub. 

v.  McClure  (i),  Pabkb,  B.,  *in  delivering  the  considered  judgment       [  »683  ] 

of  the  Court  of  Exchequer,  says  that  it  was  contended  by  the 

defendant's  counsel  that  the  refusal,  on  the  part  of  the  defendants 

in  that  case,  to  accept  the  goods,  ".which  was  long  before  the 

contract  to  buy  became  absolute,  was  no  breach,  and  nothing  more 

than  an  expression  of  an  intention  to  break  the  contract,  not  final, 

and  capable  of  being  retracted.    And  we  think,  that,  if  the  jury 

had  been  told  that  a  refusal  before  the  arrival  of  the  cargo  was  a 

breach,  that  would   have  been  incorrect.    We  think  that  point 

rightly  decided  in  Phillpotts  v.  Evans"  (2).     It  would  seem,  from 

the  form  of  the  expressions,  that  the  learned  Judge  did  not  mean 

to  decide  that  a  refusal  not  capable  of  being  retracted  would  not  be 

a  breach.     If  one  party  to  an  executory  contract  gave  the  other 

notice  that  he  refused  to  go  on  with  the  bargain,  in  order  that  the 

other  side  might  act  upon  that  refusal  in  such  a  manner  as  to 

incapacitate  himself  from  fulfilling  it,  and  he  did  so  act,  the  refusal 

could  never  be  retracted:  and,  accordingly,  in  Govt  v.  Ambergate 

dc.  Railway  Company  (3),  this  Court,  after  considering  the  cases, 

decided  that  in  such  a  case  the  plaintiff  might  recover,  though  he 

was  no  longer  in  a  position  to  fulfil  his  contract.     That  was  a 

contract  under  seal  to  manufacture  and  supply  iron  chairs.     The 

purchasers  discharged  the  vendors  from  manufacturing  the  goods ; 

and  it  was  held  that  an  action  might  be  maintained  by  the  vendors. 

It  is  true,  however,  that  in  that  case  the  writ  was  issued  after  the 

time  when  the  chairs  ought  to  have  been  received.    In  the  present 

case,  if  the  writ  had  been  issued  on  the  2nd  of  June,  Cort  v. 

Ambergate  dc.  Railway  Company  (8)  would  have  been  expressly  in 

point.     The  question,  therefore,  comes  to  be  :  does  *it  make  any       [  *684  ] 

difference  that  the  writ  was  issued  before  the  1st  June?    If  the 

dicta  of  Parke,  B.,  in  Phillpotts  v.  Evans  (2)  are  to  be  taken  as 

universally  applicable,  it  does  make  a  difference ;  but  they  cannot 

be  so  taken.    In  a  contract  to  marry  at  a  future  day,  a  marriage 

by  the  man  before  that  day  is  a  breach:  Sltort  v.  S tone  (4).     The 

reason  of  this  is,  that  the  marriage  is  a  final  refusal  to  go  on  with 

the  contract.    It  is  not  on  the  ground  that  the  defendant  has 

rendered  it  impossible  to  fulfil  the  contract;  for,  as  was  urged  in 

vain  in  Short  v.  Stone  (4),  the  first  wife  might  be  dead  before  the 

(1)  80  R.  R.  604  (4  Ex.  359).  (3)  85  R.  R.  369  (17  Q.  B.  127). 

(2)  52  R.  R.  802  (5  M.  &  W.  475).      (4)  70  R.  R.  514  (8  Q.  B.  358). 


762  1888.    Q.  B.    2  EL.  &  BL.  684—685.  [b.b. 

Hochstbe    day  came.     So  also,  on  a  contract  to  assign  a  term  of  years  on  a 
Db  la  tour.   &*7  future,  a  previous  assignment  to  a   stranger  is  a  breach : 
Lovelock  v.  Franklyn(l). 

(Lord  Campbell,  Ch.  J. :  It  probably  will  not  be  disputed  that 
an  act  on  the  part  of  the  defendant  incapacitating  himself  from 
going  on  with  the  contract  would  be  a  breach.  But  how  does  the 
defendant's  refusal  in  May  incapacitate  him  from  travelling  in 
June?    It  was  possible  that  he  might  do  so.) 

It  was ;  but  the  plaintiff,  who,  so  long  as  the  engagement  subsisted, 
was  bound  to  keep  himself  disengaged  and  make  preparations  so  as 
to  be  ready  and  willing  to  travel  with  the  defendant  on  the 
1st  June,  was  informed  by  the  defendant  that  he  would  not  go  on 
with  the  contract,  in  order  that  the  plaintiff  might  act  upon  that 
information ;  and  the  plaintiff  then  was  entitled  to  engage  himself 
to  another,  as  he  did.  In  Planche  v.  Colburn  (2)  the  plaintiff  had 
contracted  with  defendants  to  write  a  work  for  "The  Juvenile 
Library ; "  and  he  was  held  to  be  entitled  to  recover  on  their 
discontinuing  the  publication ;  yet  the  time  for  the  completion  of 
the  contract,  that  is  for  the  work  being  published  in  "  The  Juvenile 
[  *685  ]  *Library,"  had  not  arrived,  for  that  would  not  be  till  a  reasonable 
time  after  the  author  had  completed  the  work.  Now  in  that  case 
the  author  never  did  complete  the  work. 

(Lord  Campbell,  Ch.  J. :  It  certainly  would  have  been  cruelly 
hard  if  the  author  had  been  obliged,  as  a  condition  precedent 
to  redress,  to  compose  a  work  which  he  knew  could  never  be 
published. 

Crompton,  J. :  When  a  party  announces  his  intention  not  to  fulfil 
the  contract,  the  other  side  may  take  him  at  his  word  and  rescind 
the  contract.  That  word  "  rescind  "  implies  that  both  parties  have 
agreed  that  the  contract  shall  be  at  an  end  as  if  it  had  never  been. 
But  I  am  inclined  to  think  that  the  party  may  also  say :  "  Since 
you  have  announced  that  you  will  not  go  on  with  the  contract,  I 
will  consent  that  it  shall  be  at  an  end  from  this  time ;  but  I  will 
hold  you  liable  for  the  damage  I  have  sustained ;  and  I  will  proceed 
to  make  that  damage  as  little  as  possible  by  making  the  best  use 
I  can  of  my  liberty."  This  is  the  principle  of  those  cases  in  which 
there  has  been  a  discussion  as  to  the  measure  of  damages  to  which 

(1)  70  B.  B.  520  (8  Q.  B.  371).  (2)  34  B.  B.  613  (8  Bing.  14). 
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a  servant  is  entitled  on   a   wrongful  dismissal.     They  were  all     Hochster 
considered  in  Elderton  v.  Emmens  (l).  Db  l/'tour. 

Lord  Campbell,  Gh.  J. :  The  counsel  in  support  of  the  rule  have 
to  answer  a  very  able  argument.) 

Hugh  Hill  and  Deighton,  contrh  ; 

In  Cort  v.  Ambergate  Ac.  Railway  Company  (2)  the  writ  was  taken 
out  after  the  time  for  completing  the  contract.  That  case  is 
consistent  with  the  defendant's  position,  which  is,  that  an  act 
incapacitating  the  defendant,  in  law,  from  ^completing  the  con-  [+686] 
tract  is  a  breach,  because  it  is  implied  that  the  parties  to  a  contract 
shall  keep  themselves  legally  capable  of  performing  it;  but  that  an 
announcement  of  an  intention  to  break  the  contract  when  the  time 
comes  is  no  more  than  an  offer  to  rescind.  It  is  evidence,  till 
retracted,  of  a  dispensation  with  the  necessity  of  readiness  and 
willingness  on  the  other  side ;  and,  if  not  retracted,  it  is,  when  the 
time  for  performance  comes,  evidence  of  a  continued  refusal :  but 
till  then  it  may  be  retracted.  Such  is  the  doctrine  in  Phillpotts  v. 
Evans  (8)  and  Ripley  v.  M'Clure  (4). 

(Ceompton,  J. :  May  not  the  plaintiff,  on  notice  that  the  defendant 
will  not  employ  him,  look  out  for  other  employment,  so  as  to 
diminish  the  loss?) 

If  he  adopts  the  defendant's  notice,  which  is  in  legal  effect  an  offer, 
to  rescind,  he  must  adopt  it  altogether. 

(Lord  Campbell,  Ch.  J.:  So  that  you  say  the  plaintiff,  to  preserve 
any  remedy  at  all,  was  bound  to  remain  idle. 

Erle,  J. :  Do  you  go  one  step  further  ?  Suppose  the  defendant, 
after  the  plaintiff's  engagement  with  Lord  Ashburton,  had  retracted 
his  refusal  and  required  the  plaintiff  to  travel  with  him  on  1st  June, 
and  the  plaintiff  had  refused  to  do  so,  and  gone  with  Lord  Ash- 
burton instead  ?  Do  you  say  that  the  now  defendant  could  in  that 
case  have  sued  the  now  plaintiff  for  a  breach  of  contract  ?) 

It  would  be,  in  such  a  case,  a  question  of  fact  for  a  jury,  whether 
there  had  not  been  an  exoneration.     In  Phillpotts  v.  Evans  (a)  it 

(1)  In  the  Exchequer  Chamber,  6  Emmens  v.  Elderton,  94  R.  R.  288  (4 

C.  B.  160,  reversing  the  decision  of  H.  L.  C.  624). 
the    Common    Pleas    in    Elderton  v.  (2)  85  R.  R.  369  (17  Q.  B.  127). 

Emmens,  4  C.  B.  479.    Judgment  of  (3)  52  R.  R.  802  (5  M.  &  W.  475). 

Ex.    Ch.    affirmed   in    Dom.    Proa  :  (4)  80  R.  R.  593  (4  Ex.  345). 
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Hochbter     was  held  that  the  measure  of  damages  was  the  market  price  at  the 
db  la'touh.   tim©  when  the  contract  ought  to  be  completed.    If  a  refusal  before 
that  time  is  a  breach,  how  could  these  damages  be  ascertained  ? 

(Coleridge,  J. :  No  doubt  it  was  possible,  in  this  case,  that,  before 
["  »687  ]       the  1st  June,  *the  plaintiff  might  die,  in  which  case  the  plaintiff 
would  have  gained  nothing  had  the  contract  gone  on. 

Lord  Campbell,  Ch.  J. :  All  contingencies  should  be  taken  into 
account  by  the  jury  in  assessing  the  damages. 

Crompton,  J. :  That  objection  would  equally  apply  to  the  action 
by  a  servant  for  dismissing  him  before  the  end  of  his  term,  and 
so  disabling  him  from  earning  his  wages;  yet  that  action  may 
be  brought  immediately  on  the  dismissal ;  note  (!)  to  Cutter  v. 
Powell  (2).) 

It  is  quite  possible  that  the  plaintiff  himself  might  have  intended 
not  to  go  on  ;  no  one  can  tell  what  intention  is. 

(Lord  Campbell,  Ch.  J. :  The  intention  of  the  defendant  might 
be  proved  by  showing  that  he  entered  in  his  diary  a  memorandum 
to  that  effect ;  and,  certainly,  no  action  would  lie  for  entering  such 
a  memorandum.  But  the  question  is  as  to  the  effect  of  a  com- 
munication to   the  other  side,  made  that  he  might  know  that 

intention  and  act  upon  it.) 

Cur.  adv.  nut 

Lord  Campbell,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

On   this  motion  in    arrest  of  judgment,   the  question  arises, 

Whether,  if  there  be  an  agreement  between  A.  and  B.,  whereby  B. 

engages  to  employ  A.  on  and  from  a  future  day  for  a  given  period 

of  time,  to  travel  with  him  into  a  foreign  country  as  a  courier,  and  to 

start  with  him  in  that  capacity  on  that  day,  A.  being  to  receive  a 

monthly  salary  during  the  continuance  of  such  service,  B.  may, 

before  the  day,  refuse  to  perform  the  agreement  and  break  and 

[  *688  ]       renounce  it,  so  as  to  entitle  A.  before  the  *day  to  commence  an 

action  against  B.  to  recover  damages  for  breach  of  the  agreement ; 

A.  having  been  ready  and  willing  to  perform  it,  till  it  was  broken 

and   renounced  by  B.     The  defendant's  counsel  very  powerfully 

contended  that,  if  the  plaintiff  was  not  contented  to  dissolve  the 

contract,  and  to  abandon  all  remedy  upon  it,  he  was  bound  to 

(1)  2  Smith's  Leading  Cases,  8,  20      576). 
[11th  ed.  pp.  10,  32]  ;  see  also  Good-         (2)  3  R,  R.  185  (6  T.  R.  320\ 
man  v.  Pocock,  81  R.  R.  705  (15  Q.  B. 
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remain  ready  and  willing  to  perform  it  till  the  day  when  the  actual  Hoohstbb 
employment  as  courier  in  the  service  of  the  defendant  was  to  begin;  db  la  Tour. 
and  that  there  could  be  no  breach  of  the  agreement,  before  that 
day,  to  give  a  right  of  action.  But  it  cannot  be  laid  down  as  a 
universal  rule  that,  where  by  agreement  an  act  is  to  be  done  on  a 
future  day,  no  action  can  be  brought  for  a  breach  of  the  agreement 
till  the  day  for  doing  the  act  has  arrived.  If  a  man  promises  to 
marry  a  woman  on  a  future  day,  and  before  that  day  marries  another 
woman,  he  is  instantly  liable  to  an  action  for  breach  of  promise  of 
marriage:  Short  v.  Stone  (l).  If  a  man  contracts  to  execute  a  lease 
on  and  from  a  future  day  for  a  certain  term,  and,  before  that  day, 
executes  a  lease  to  another  for  the  same  term,  he  may  be  immediately 
sued  for  breaking  the  contract:  Ford  v.  TUey(2).  So,  if  a  man 
contracts  to  sell  and  deliver  specific  goods  on  a  future  day,  and  before 
the  day  he  sells  and  delivers  them  to  another,  he  is  immediately  liable 
to  an  action  at  the  suit  of  the  person  with  whom  he  first  contracted 
to  sell  and  deliver  them:  BowdeUv.  Parsons  (3).  One  reason  alleged 
in  support  of  such  an  action  is,  that  the  defendant  has,  before  the 
day,  rendered  it  impossible  for  him  to  perform  the  contract  at 
the  day :  but  this  does  not  necessarily  follow ;  for,  prior  to  the 
day  fixed  for  doing  the  act,  the  first  wife  may  have  died,  a  sur- 
render *of  the  lease  executed  might  be  obtained,  and  the  defendant  [  *689  ] 
might  have  repurchased  the  goods  so  as  to  be  in  a  situation  to  sell 
and  deliver  them  to  the  plaintiff.  Another  reason  may  be,  that, 
where  there  is  a  contract  to  do  an  act  on  a  future  day,  there  is  a 
relation  constituted  between  the  parties  in  the  meantime  by  the 
contract,  and  that  they  impliedly  promise  that  in  the  meantime 
neither  will  do  any  thing  to  the  prejudice  of  the  other  inconsistent 
with  that  relation.  As  an  example,  a  man  and  woman  engaged  to 
marry  are  affianced  to  one  another  during  the  period  between  the 
time  of  the  engagement  and  the  celebration  of  the  marriage.  In 
this  very  case,  of  traveller  and  courier,  from  the  day  of  the 
hiring  till  the  day  when  the  employment  was  to  begin,  they 
were  engaged  to  each  other ;  and  it  seems  to  be  a  breach  of  an 
implied  contract  if  either  of  them  renounces  the  engagement.  This 
reasoning  seems  in  accordance  with  the  unanimous  decision  of  the 
Exchequer  Chamber  in  Elderlon  v.  Emmens  (4),  which  we  have 
followed  in  subsequent  cases  in  this  Court.     The  declaration  in  the 

(1)  70  R.  R.  514  (8  a  B.  358).  (4)  6  C.  B.  160.    Affirmed  in  Dom. 

(2)  30  R.  R.  339  (6  B.  &  0.  325).  Proc:  Emmens  v.  Elderton,  94  R.  R, 

(3)  10  East,  359.  288  (4  H.  L.  C.  624). 
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Hochstkr  present  case,  in  alleging  a  breach,  states  a  great  deal  more  than  a 
Db  la  Tour,  passing  intention  on  the  part  of  the  defendant  which  he  may  repent 
of,  and  could  only  be  proved  by  evidence  that  he  had  utterly 
renounced  the  contract,  or  done  some  act  which  rendered  it  impos- 
sible for  him  to  perform  it.  If  the  plaintiff  has  no  remedy  for 
breach  of  the  contract  unless  he  treats  the  contract  as  in  force,  and 
acts  upon  it  down  to  the  1st  June,  1852,  it  follows  that,  till  then,  he 
must  enter  into  no  employment   which  will  interfere  with  his 

[  *690  ]  promise  "  to  start  with  the  defendant  *on  such  travels  on  the  day 
and  year,"  and  that  he  must  then  be  properly  equipped  in  all 
respects  as  a  courier  for  a  three  months'  tour  on  the  continent  of 
Europe.  But  it  is  surely  much  more  rational,  and  more  for  the 
benefit  of  both  parties,  that,  after  the  renunciation  of  the  agreement 
by  the  defendant,  the  plaintiff  should  be  at  liberty  to  consider  him- 
self absolved  from  any  future  performance  of  it,  retaining  his  right 
to  sue  for  any  damage  he  has  suffered  from  the  breach  of  it.  Thus, 
instead  of  remaining  idle  and  laying  out  money  in  preparations  which 
must  be  useless,  he  is  at  liberty  to  seek  service  under  another 
employer,  which  would  go  in  mitigation  of  the  damages  to  which 
he  would  otherwise  be  entitled  for  a  breach  of  the  contract.  It 
seems  strange  that  the  defendant,  after  renouncing  the  contract, 
and  absolutely  declaring  that  he  will  never  act  under  it,  should  be 
permitted  to  object  that  faith  is  given  to  his  assertion,  and  that  an 
opportunity  is  not  left  to  him  of  changing  his  mind.  If  the  plain- 
tiff is  barred  of  any  remedy  by  entering  into  an  engagement  incon- 
sistent with  starting  as  a  courier  with  the  defendant  on  the  1st  June, 
he  is  prejudiced  by  putting  faith  in  the  defendant's  assertion  :  and 
it  would  be  more  consonant  with  principle,  if  the  defendant  were 
precluded  from  saying  that  he  had  not  broken  the  contract  when  he 
declared  that  he  entirely  renounced  it.  Suppose  that  the  defendant, 
at  the  time  of  his  renunciation,  had  embarked  on  a  voyage  for 
Australia,  so  as  to  render  it  physically  impossible  for  him  to  employ 
the  plaintiff  as  a  courier  on  the  continent  of  Europe  in  the  months 
of  June,  July  and  August,  1852 :  according  to  decided  cases,  the 
action  might  have  been  brought  before  the  1st  June;  but  the 
renunciation  may  have  been  founded  on  other  facts,  to  be  given  in 

[  *69i  ]  evidence,  *  which  would  equally  have  rendered  the  defendant's  per- 
formance of  the  contract  impossible.  The  man  who  wrongfully 
renounces  a  contract  into  which  he  has  deliberately  entered  cannot 
justly  complain  if  he  is  immediately  sued  for  a  compensation  in 
damages  by  the  man  whom  he  has  injured :  and  it  seems  reasonable 
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to  allow  an  option  to  the  injured  party,  either  to  sue  immediately,  Hoohstrr 
or  to  wait  till  the  time  when  the  act  was  to  be  done,  still  holding  Db  l/'toub. 
it  as  prospectively  binding  for  the  exercise  of  this  option,  which 
may  be  advantageous  to  the  innocent  party,  and  cannot  be  preju- 
dicial to  the  wrongdoer.  An  argument  against  the  action  before  the 
1st  of  June  is  urged  from  the  difficulty  of  calculating  the  damages : 
but  this  argument  is  equally  strong  against  an  action  before  the  1st 
of  September,  when  the  three  months  would  expire.  In  either  case, 
the  jury  in  assessing  the  damages  would  be  justified  in  looking  to 
all  that  had  happened,  or  was  likely  to  happen,  to  increase  or 
mitigate  the  loss  of  the  plaintiff  down  to  the  day  of  trial.  We  do 
not  find  any  decision  contrary  to  the  view  we  are  taking  of  this 
case.  Leigh  v.  Paterson  (l)  only  shows  that,  upon  a  sale  of  goods 
to  be  delivered  at  a  certain  time,  if  the  vendor  before  the  time 
gives  information  to  the  vendee  that  he  cannot  deliver  them,  having 
sold  them,  the  vendee  may  calculate  the  damages  according  to  the 
state  of  the  market  when  they  ought  to  have  been  delivered.  If 
this  was  a  sale  of  specific  goods,  the  action,  according  to  Bowdell  v. 
Parsons  (2),  might  have  been  brought  before  that  time,  as  soon  as 
the  vendor  had  sold  and  delivered  them  to  another.  Phittpotts  v. 
Evans  (a)  was  a  similar  case :  *and  the  only  question  there  was  as  [  *692  ] 
to  the  mode  of  calculating  the  damages  on  a  breach  of  contract  for 
the  sale  and  delivery  of  wheat ;  the  Court  very  properly  holding 
that  the  plaintiff  was  entitled  to  damages  according  to  the  state  of 
the  market  when  the  wheat  was  to  be  delivered ;  the  Court  pro- 
fessing to  proceed  upon  the  rule  laid  down  in  Startup  v.  Cortazzi  (4), 
where  no  question  arose  as  to  the  right  to  bring  an  action  before 
the  stipulated  day  of  delivery  on  a  renunciation  of  the  contract. 
Parke,  B.,  whose  dicta  are  entitled  to  very  great  weight,  certainly 
does  say  in  Phillpotts  v.  Evans  (6),  with  reference  to  the  notice  by 
the  defendants  that  they  would  not  accept  the  corn :  "  I  think  no 
action  would  then  have  lain  for  the  breach  of  the  contract,  but  that 
the  plaintiffs  were  bound  to  wait  until  the  time  arrived  for  delivery 
of  the  wheat,  to  see  whether  the  defendant  would  then  receive  it." 
But  the  learned  Judge  might  suppose  that  the  notice  did  not 
amount  to  a  renunciation  of  the  contract ;  and,  if  he  thought  that, 
after  such  a  renunciation,  the  plaintiffs  were  bound  to  proceed  with 
the  performance  of  the  contract  on  their  part,  and  to  incur  expense 

(1)  20  R.  R.  552  (S  Taunt.  540).       (4)  41  R.  R.  710  (2  Cr.  M.  &  R.  165). 

(2)  10  East,  359.  (5)  52  R.  R.  802  (5  M.  &  W.  477). 

(3)  52  R.  R.  802  (5  M.  &  W.  475). 
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Hochbter  and  loss  in  tendering  the  wheat  before  they  could  have  any  remedy 
db  la  Tour,  on  the  contract,  we  cannot  agree  with  him.  In  Ripley  v.  M'Clure  (l) 
it  is  said  that,  under  a  contract  for  the  sale  and  delivery  of  goods, 
a  refusal  to  receive  them  at  any  time  before  they  ought  to  be 
delivered  was  not  necessarily  a  breach  of  the  contract:  but  the 
Court  intimated  no  opinion  upon  the  question  whether,  there  being 
a  contract  to  do  an  act  at  a  future  day,  if  one  party  before  the  day 

[  *693  ]  renounces  the  contract,  the  other  thereupon  has  *a  remedy  for  a 
breach  of  the  contract.  And  they  held  that  a  refusal  by  one  party 
before  the  day  when  the  act  is  to  be  done,  if  unretracted,  would  be 
evidence  of  a  continual  refusal  down  to,  and  inclusive  of,  the  time 
when  the  act  was  to  be  done.  The  only  other  case  cited  in  the 
argument  which  we  think  it  necessary  to  notice  is  Plancht  v. 
Colburn  (2),  which  appears  to  be  an  authority  for  the  plaintiff. 
There  the  defendants  had  engaged  the  plaintiff  to  write  a  treatise 
for  a  periodical  publication.  The  plaintiff  commenced  the  composi- 
tion of  the  treatise ;  but,  l>efore  he  had  completed  it,  and  before  the 
time  when  in  the  course  of  conducting  the  publication  it  would 
have  appeared  in  print,  the  publication  was  abandoned.  The 
plaintiff  thereupon,  without  completing  the  treatise,  brought  an 
action  for  breach  of  contract.  Objection  was  made  that  the  plaintiff 
could  not  recover  on  the  special  contract  for  want  of  having  com- 
pleted, tendered  and  delivered  the  treatise,  according  to  the  contract. 
Tindal,  Gh.  J.,  said:  "  The  fact  was,  that  the  defendants  not  only 
suspended,  but  actually  put  an  end  to,  *  The  Juvenile  Library ' ; 
they  had  broken  their  contract  with  the  plaintiff."  The  declaration 
contained  counts  for  work  and  labour :  but  the  plaintiff  appears  to 
have  retained  his  verdict  on  the  count  framed  on  the  special  con- 
tract, thus  showing  that,  in  the  opinion  of  the  Court,  the  plaintiff 
might  treat  the  renunciation  of  the  contract  by  the  defendants 
as  a  breach,  and  maintain  an  action  for  that  breach,  without 
considering  that  it  remained  in  force  so  as  to  bind  him  to 
perform   his  part  of  it  before  bringing  an  action  for  the  breach 

[  *694  ]  of  it.  If  it  should  be  held  that,  upon  a  contract  to  do  an  *act 
on  a  future  day,  a  renunciation  of  the  contract  by  one  party 
dispenses  with  a  condition  to  be  performed  in  the  meantime  by  the 
other,  there  seems  no  reason  for  requiring  that  other  to  wait  till  the 
day  arrives  before  seeking  his  remedy  by  action:  and  the  only 
ground  on  which  the  condition  can  be  dispensed  with  seems  to  be, 
that  the  renunciation  may  be  treated  as  a  breach  of  the  contract. 
(1)  80  R  B.  593  (4  Ex.  345).  (2)  34  B.  E.  613  (8  fiing.  14). 
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Upon  the  whole,  we  think  that  the  declaration  in  this  case  is    Hochstkr 
sufficient.    It  gives  us  great  satisfaction  to  reflect  that,  the  question  De  l/tour. 
being  on  the  record,  our  opinion  may  be  reviewed  in  a  court  of 
error.    In  the  meantime  we  must  give  judgment  for  the  plaintiff. 

Judgment  for  plaintiff'. 
REG.   v.   The    COMMISSIONERS    of    LAND    TAX(l).        i*53- 

v   }  Maui. 

(2  El.  &  BL  694— 716 ;  S.  0.  22  L.  J.  Q.  B.  386 ;  18  Jur.  285 ;  21  L.  T.  0.  S.  227.)    June  11,  25. 

The  duty  of  the  Commissioners  of  Land  Tax,  in  assessing  the  contribu-  r  6<^  -i 
tions  by  the  several  parishes  within  a  division,  is  regulated,  not  by  the 
Land  Tax  Act,  1797  .38  Geo.  III.  c.  5),  b.  8,  but  by  the  Land  Tax  Per- 
petuation  Act,  1798  (38  Geo.  III.  c.  60),  s.  74  (re-enacted  by  the  Land 
Tax  Redemption  Act,  1302  (42  Geo.  III.  c.  116),  s.  180),  which  treats  the 
quota  payable  by  each  parish  towards  making  up  the  amount  charged  on 
the  division  as  permanent  at  its  then  proportion  to  the  other  parishes  of  the 
division. 

And  this  is  not  altered  by  any  later  enactment. 

Where,  therefore,  such  quota  had,  up  to  the  year  1 852,  been  unchanged 
for  150  years,  it  was  held  that  the  Commissioners  were  right  in  continuing 
the  assessment  for  that  year  at  such  quota,  although  the  result  was  that  an 
unequal  poundage  was  levied  in  the  several  parishes. 

Mandamus,  directed  to  the  Commissioners  appointed  for  patting 
in  execution,  within  and  for  the  Tower  Division  in  Middlesex,  the 
Act  of  Parliament  passed  &c,  and  another  Act  &c.  (stat.  88  Geo.  III. 
c.  5,  "  for  granting  an  aid  to  his  Majesty  by  a  land  tax,  to  be  raised 
in  Great  Britain,  for  the  service  of  the  year  *1798 ;  "  stat.  58  Geo.  III.  [  '695  ] 
c.  142,  "  to  explain  and  amend  several  Acts  relative  to  the  land 
tax ;  "  stat.  42  Geo.  III.  c.  116,  "  for  consolidating  the  provisions 
of  the  several  Acts  passed  for  the  redemption  and  sale  of  the  land 
tax,  into  one  Act,  and  for  making  further  provision  for  the  redemp- 
tion and  sale  thereof ;  "  &c. ;  stat.  6  Geo.  IV.  c.  82  (2),  "  to  provide  for 
the  application  of  moneys  arising  in  certain  cases  of  assessments  for 
land  tax  in  Great  Britain;  "  stat.  4  &  5  Will.  IV.  c.  60,  "  to  amend 
the  laws  relating  to  the  land  and  assessed  taxes,  and  to  consolidate 
the  Board  of  Stamps  and  Taxes ;  "  and  stat.  6  &  7  Will.  IV.  c.  97, 
for  continuing  and  making  perpetual  the  duty  on  certain  offices  and 
pensions  ").  The  writ  recited  that  that  part  of  Middlesex  which  in 
the  first  mentioned  Act  is  described  as  the  rest  of  the  county  of 
Middlesex,  before  and  at  the  time  of  passing  that  Act  was,  and  from 
thenceforth  continually  hitherto  hath  been,  and  still  is,  divided  into 

(1)  Cited,  Colchester  Y.Ketvney  (1886;  Hospitals  v.  Hudgell  [1901]  1  Q.  B. 

L.  K.  1  Ex.  368,  378,  35  L.  J.  Ex.  204  364,  369,  374,  70  L.  J.  K.  B.  115,  83 

(affd.  L.  R.  2  Ex.  253,  36  L.  J.  Ex.  L.  T.  677.— A.  0. 

172);  Governors  of  St.  Thomas',  <fcc,  (2)  Bepealedby43&44Viot.c.l9,i.4. 
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Reg.  certain  divisions,  respectively  chargeable  and  charged  with  the 
land  tax  several  proportions  which  ought  to  be  charged  thereon  respectively 
lfJt°*'  .  for  and  towards  the  raising  and  making  up  of  the  whole  sum, 
pursuant  to  the  statutes  in  that  case  &c.,  from  time  to  time  charged 
upon  that  part  of  Middlesex,  in  respect  of  the  sum  by  the  first- 
mentioned  Act  charged  upon  that  part  of  the  said  county;  "of 
which  said  divisions  your  said  Tower  Division,  during  all  the  time 
aforesaid,  hath  been  and  still  is  one,  and  during  all  the  time  afore- 
said hath  consisted,  and  still  does  consist,  of  divers  parishes  and 
places,  which,  during  all  the  time  aforesaid,  respectively,  have  been 
and  still  are  separately  assessed  to  the  land  tax  for  raising  in  each 
such  parish  and  place  its  proportion  or  quota  of  the  amount  of  land 
tax  from  time  to  time  charged  and  chargeable  on  the  whole  of  the 
[  *696  ]  Tower  ♦Division,"  to  wit  &c. :  the  writ  then  set  out  the  names  of 
the  parishes  and  places,  which  included  Christ  Church  and  Old 
Artillery  Ground.  That  the  total  amount  of  land  tax,  which  on 
25th  March  last  past,  and  from  thence  until  and  at  the  time  of  the 
meeting  of  the  Commissioners  on  2nd  April  last  past,  hereinafter 
mentioned,  was  and  still  is  chargeable  and  charged  upon  the  said 
part  described  as  aforesaid  as  the  rest  of  the  county  of  Middlesex, 
amounts  to  107,602/.  lis.  7d.,  whereof,  during  all  the  time  last 
aforesaid,  and  at  the  time  of  the  said  meeting  on  2nd  April  last  past, 
the  proportion  chargeable  and  charged  on  the  said  division  amounted 
and  amounts  to  29,964/.  15*.  0Jd.>  whereof  10,740/.  1*.  10&d., 
during  all  the  time  last  aforesaid,  had  been  and  is  redeemed. 
That,  before  and  on  the  said  25th  March  last  past,  and  from 
thenceforth  continually  until  and  at  the  time  of  the  said  meeting, 
the  total  value  of  all  and  every  manors,  &c,  and  all  other  yearly 
profits,  and  all  hereditaments  of  what  nature  or  kind  soever  they 
be,  situate,  lying  and  being,  happening  or  arising,  within  the 
Tower  Division  upon  which  the  land  tax,  during  all  the  time  last 
aforesaid,  hath  been  and  now  is,  pursuant  to  the  statutes  in  such 
case  &c,  chargeable,  and  not  redeemed  or  exonerated  during  all  the 
time  last  aforesaid,  was  and  now  is  472,4272.,  by  the  year,  being  the 
aggregate  of  the  annual  values  of  all  and  every  the  said  manors,  &c., 
and  all  other  yearly  profits,  and  all  hereditaments  &c,  situate  <fec. 
within  the  Tower  Division,  then  and  now  chargeable  as  aforesaid, 
and  not  redeemed,  in  the  said  several  parishes  and  places  respec- 
tively :  which  said  several  annual  values,  in  the  said  parishes  and 
places  respectively,  during  all  the  time  last  aforesaid,  were  and  still 
are  as  follows,  that  is  to  say :  the  said  parish  &c.  (stating  *the 
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respective  values).  That  an  equal  taxation  and  assessment  of  the  Reg. 
land  tax,  during  all  the  time  last  aforesaid,  and  now  chargeable  and  land  Tax 
charged  upon  the  said  division,  and  unredeemed,  made,  pursuant  MIS^oiJiRs 
to  the  statutes  <fcc,  within  the  said  division,  and  within  every 
parish  and  place  therein  liable  to  be  assessed  &c,  would  cause 
all  and  every  the  said  manors,  &c.,  and  all  other  yearly 
profits,  and  all  hereditaments,  &c.,  situate,  <fcc.,  within  the 
Tower  Division,  respectively  chargeable  thereto  as  aforesaid, 
in  the  said  parishes  and  places  respectively,  and  whereon  the 
land  tax  has  not  been  redeemed,  to  be  taxed  and  assessed  in  that 
behalf  after  a  rate  not  exceeding  one  shilling  in  the  pound  on  the 
annual  value  thereof  respectively,  to  wit  after  the  rate  of  ten  pence 
halfpenny  in  the  pound  on  the  annual  value  thereof  respectively. 
That  the  defendants  "  are  in  possession  of  certain  documents  pur- 
porting to  be  assessments  of  land  tax  in  the  said  several  parishes 
and  places  in  the  said  division,  in  certain  former  years,  according 
to  certain  quotas  and  proportions;  and  that  the  said  last  men- 
tioned quotas  and  proportions,  when  taken  in  computation  to  be 
the  quotas  and  proportions  of  the  assessments  of  land  tax  on  the 
said  several  parishes  and  places  for  the  year  commencing  on  the 
25th  day  of  March  now  last  past,  cause  the  land  tax  chargeable  and 
charged  on  the  said  division  as  aforesaid  to  be  unequally  taxed  and 
assessed,  within  the  said  division  and  within  every  parish  and  place 
therein  liable  to  be  assessed  as  aforesaid ;  that  is  to  say "  &c., 
stating  the  rates  in  the  pound  in  the  several  parishes  and  places, 
which  varied  from  6d.  to  2*.  Id.  in  the  pound,  and  amounted  to 
la.  8d.  in  Christ  Church  and  to  2*.  2d.  in  Old  Artillery  Ground,  "on 
the  several  annual  values  of  the  respective  manors,"  &c,  "  and  all 
other  yearly"  &c,  "  and  all  *other  hereditaments,"  &c,  "  situate,"  [  *698  ] 
&c.  "  within  the  said  Tower  Division,"  "  and  whereon  the  land 
tax  had  not  been  redeemed."  That  the  Commissioners  did,  on 
2nd  April  last  past,  duly  meet  for  the  purpose  of  doing  all  such 
things  as  should  be  requisite,  pursuant  to  the  statutes,  for  taxing 
and  assessing  the  proportions  of  land  tax  chargeable  on  the  said 
division  for  the  year  commencing  25th  March  last  past,  and  well 
knew  the  aforesaid  amounts,  values,  calculations  and  premises,  and 
had  notice  thereof,  and  knew  the  same  to  be  true,  and  were  then 
and  there  requested  by  Joseph  Ledgold  Whittle,  on  behalf  of 
himself  and  the  other  inhabitants  of  Christ  Church,  chargeable  to 
the  land  tax  within  the  division,  and  by  Thomas  Robinson,  on 
behalf  &c.  (in  respect  of  Old  Artillery  Ground),  "  to  cause  the  said 
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Rko.        proportion  of  land  tax  then  chargeable  and  charged  on  the  said 

Land  fax     division    as    aforesaid    to   be  then  and  there  equally  taxed   and 

CoM\       assessed  within  the  said  division,   and  within  every  parish  and 

M  IBS  I  Oa  BiRHi 

place  therein  liable  to  be  assessed  as  aforesaid,  according  to  the  best 
of  your  judgments  and  discretion,  pursuant  to  the  statutes  in  such 
case "  &c.  But  that  the  Commissioners  present,  disregarding  the 
statutes  &c.,  did  not  cause  &c,  "  but  then  and  there  wholly  refused 
and  neglected  so  to  do,  or  to  exercise  any  judgment  or  discretion 
whatsoever  for,  in  or  towards  the  causing  the  said  proportions  of 
land  tax  to  be  equally  taxed  or  assessed  within  the  said  division, 
and  within  every  parish  and  place  therein  liable  to  be  assessed  as 
aforesaid  :  but,  on  the  contrary  thereof,  did  then  and  there,  under 
colour  of  the  said  former  assessments  and  quotas,  by  certain  pre- 
tended assessments,  then  and  there  made  contrary  to  the  form  of 
the  statutes  in  such  case  "  &c,  "  assume  to  cause  the  said  propor- 
[  *<>99  ]  tions  of  land  tax,  then  charged  on  the  said  ^division  as  aforesaid, 
to  be  taxed  and  assessed  within  the  said  division,  and  within  every 
parish  and  place  therein  liable  to  be  assessed  as  aforesaid,  according 
to  the  quotas  and  proportions  of  the  said  assessments  for  former 
years,  without  any  regard  to  or  consideration  of  the  annual  or  other 
value  for  the  time  then  being  of  the  manors,"  &c,  "  and  all  other 
yearly  "  &c,  "  and  all  other  hereditaments  "  &c,  "  situate,"  &c. 
within  the  said  Tower  Division,  then  respectively  chargeable  "  &c., 
"  and  whereon  the  land  tax  then  had  not  been  redeemed  "  &c. "  in  the 
said  several  parishes  "  &c. :  the  Commissioners  well  knowing  that 
by  the  said  pretended  assessments  they  caused  the  proportions  to 
be  unequally  taxed  and  assessed.  And  that  the  Commissioners 
hitherto  neglected  and  refused,  and  still  &c,  to  cause  the  propor- 
tions &c.  to  be  equally  taxed  and  assessed,  to  the  damage  of  divers 
inhabitants  rateable  to  the  land  tax  within  the  division :  "  as 
we  have  been  informed  by  the  complaint"  of  J.  L.  Whittle,  an 
inhabitant  of  Christ  Church,  charged  in  respect  of  a  house  there, 
and  of  T.  Robinson,  an  inhabitant  of  Old  Artillery  Ground,  charged 
in  respect  of  a  house  there.  The  writ  then  commanded  the  Com- 
missioners to  meet,  "and  cause  the  proportion  of  land  tax  charged 
on  the  said  division  to  be  equally  taxed  and  assessed  within  the 
said  division,  and  within  every  parish  and  place  therein  liable  to  be 
assessed  as  aforesaid,  according  to  the  best  of  your  judgments  and 
discretion,  pursuant  to  the  statutes  in  such  case "  &c,  "  for  the 
year  commencing "  25th  March,  1852:  and  to  enter  an  adjourn- 
ment if  necessary,  and  do  other  things  requisite,  "  ia  order  that  the 
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said  proportions  of  land  tax  charged  on  the  said  division  may  be        Reg. 
equally  taxed  and  assessed :  "  or  show  cause  &c.  land  tax 

Return.    That  certain  Commissioners  (named)  met  for  putting        CoM" 

v  '  *  °      MI88IONER8. 

into  execution  the  Acts  of  Parliament  <fec.  That  the  proportion  of  [  7oo  ] 
land  tax  chargeable  on  the  division,  to  be  raised  for  the  year  com- 
mencing 25th  March,  1852,  after  allowing  for  so  much  as  was 
redeemed,  amounted  to  19,246Z.  8*.  9%d.  That  a  major  part  of  the 
Commissioners  present  (named),  "after  due  deliberation  and  con- 
sideration had  and  held  at  the  said  meeting,  for  the  purpose  of  and 
with  a  view  to  cause  the  said  last  mentioned  sum  to  be  equally 
taxed  and  assessed  within  the  said  division,  and  upon  all  the  several 
parishes  and  places  within  the  said  division,  did,  according  to  the 
best  of  our  judgment  and  discretion,  cause  to  be  charged,  taxed  and 
assessed,  within  the  said  division,  that  sum  upon  the  said  several 
parishes  and  places  within  the  said  division,  as  by  the  statutes  "  &c, 
"  in  the  several  sums,  quotas  and  proportions  following  "  (stating 
them).  "  Which  said  several  sums,  quotas  and  proportions,  so  charged 
upon  the  said  several  parishes  and  places  within  the  said  division, 
respectively,  are  and  constitute  an  equal  taxing  and  assessment  of  the 
said  sum  of  19,2461. 8*.  8^.,  within  the  said  division,  and  in  the  said 
several  parishes  and  places  within  the  said  division,  respectively, 
according  to  the  best  of  the  judgment  and  discretion  of  us,  the  said 
Commissioners,  according  to  the  true  intent  and  meaning  of  the 
statutes  in  such  case  "  &c.  for  the  said  year  commencing  &c.  And 
that  the  Commissioners,  "  in  pursuance  of  the  said  assessments,  did 
give  the  several  sums  so  charged  and  assessed  on  the  said  several 
parishes  in  charge  to  the  assessors  of  the  said  several  parishes,  respec- 
tively, in  manner  and  form  by  the  said  statutes  prescribed.,,  And, 
by  reason  of  the  premises,  the  Commissioners  have  not  met  &c. 

Plea.  That  the  Commissioners  did  not,  according  to  the  best  of  [  701  ] 
their  judgment  and  discretion,  cause  to  be  charged  &c.  the  propor- 
tion of  land  tax  stated  to  amount  to  19,2461.  3«.  8£d.,  upon  &c., 
in  manner  and  form  &c.  And  that  the  sums,  quotas  and  pro- 
portions, so  charged,  as  in  the  return  alleged,  upon  the  several 
parishes  &c,  are  not  and  do  not  constitute  an  equal  taxing  &c.  of 
the  19,246J.  8s.  8£d.,  according  to  the  best  of  the  judgment  &c. ;  in 
manner  and  form  &c.    Conclusion  to  the  country.    Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  Middlesex 
sittings  after  Michaelmas  Term,  1852,  a  special  verdict  was  found, 
the  material  facts  of  which  were  as  follows. 

Immediately  after  the  passing  of  the  Land  Tax  Act,  4  W.  &  M. 
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V. 
S'D' 

Com- 
missioners. 


Rkg.  c.  1  (l)  that  part  of  Middlesex  described  in  stat.  38  Geo.  III.  c.  5,  as 
Land  tax  the  rest  of  the  county  of  Middlesex  was,  and  thence  continually 
has  been,  and  still  is,  divided  into  divisions  respectively  chargeable 
and  charged  with  the  several  proportions  which  ought  to  be  charged 
thereon  respectively  towards  making  up  the  whole  sum,  pursuant 
to  the  several  Land  Tax  Acts  from  time  to  time,  charged  upon  that 
part  of  Middlesex,  the  Tower  Division  being  one,  and  consisting 
of  the  parishes  and  places  named  in  the  writ.  And  the  Com- 
missioners, during  all  the  time  aforesaid,  have  caused  the  amount 
from  time  to  time  assessed  on  the  whole  division  to  be  assessed 
within  the  division  by  assessing  within  each  parish  a  separate 
amount,  so  that  the  several  sums  amounted  to  the  whole  sum 
assessed  on  the  division,  together  with  authorized  incidental 
expenses.  And  that,  "  with  occasional  fractional  variations  of  no 
moment,  the  said  several  sums,  so  from  time  to  time  assessed  as 
[  *702  ]  ^aforesaid,  within  the  said  several  parishes  and  places  respectively, 
have,  in  each  and  every  year,  for  which  such  assessment  as  afore- 
said was  made  on  the  said  division,  since  the  first  assessment 
thereof,  under  the  first  of  the  said  Land  Tax  Acts,  borne  the  same 
relative  proportions  each  of  them  to  the  whole  sum  at  such  respec- 
tive times  assessed  upon  the  said  division."  That  the  amount  of 
land  tax,  which  on  25th  March,  1852,  was  chargeable  upon  that 
part  of  Middlesex,  was  107,6022.  lis.  Id. ;  and  the  proportion 
chargeable  to  the  Tower  Division  was  29,9642.  15*.  OJd.,  and,  after 
allowing  for  so  much  as  was  redeemed,  was  19,2462.  8*.  8|d.  That 
the  Commissioners,  at  the  time  of  their  meeting,  "  were  and  still 
are  in  the  possession  of  certain  documents,  being  assessments  of 
land  tax  in  the  said  several  parishes  and  places  in  the  said  Tower 
Division,  for  each  and  every  year  from  the  year  1693  down  to  the 
year  1851 :  and  that  such  assessments  were  made  according  to 
certain  proportions,  being  the  proportions  in  this  behalf  before 
mentioned :  and  that  the  said  proportions,  when  taken  in  computa- 
tion as  and  for  the  proportions  of  land  tax  to  be  assessed  on  the 
said  several  parishes  and  places  for  the  year  commencing  the  25th 
day  of  March  a.d.  1852,  caused  the  land  tax  chargeable  and  charged 
on  the  said  division  to  be  unequally  taxed  and  assessed  within  the 
said  division,  and  within  every  parish  and  place  therein  liable  to 
be  assessed  as  aforesaid :  that  is  to  say,  according  to  and  at  the 
several  rates  in  the  said  writ  of  mandamus  in  that  behalf  respec- 
tively within  mentioned  and  enumerated,  and  therein  complained 
(1)  Repealed  by  S.  L.  B.  Act,  1867. 
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of."     They  were  then  set  out.    That  the  proportions  mentioned  in        Reg. 
the  writ  as  causing  an  unequal  assessment  "have  been  uniformly     land  Tax 
and  continuously,   *and   without  change  or  alteration,  charged,    MI8£o*"BR8. 
taxed   and  assessed  upon,   and  levied  and  paid   by,   the  several       [  *7o3  j 
parishes  and  places  respectively  within  the  said  division,  so  liable 
as  aforesaid,  as  and  for  the  proportions  of  land  tax  chargeable  upon 
and  payable  by  such  several  parishes  and  places,  during  each  and 
every  one  hundred  and  fifty  years  next  before  and  ending  with  the 
25th  day  of  March,  a.d.  1852."     That  the  Commissioners  met  on 
2nd  April,  1852,  for  the  purpose  of  doing  all  things  requisite,  pur- 
suant to  the  statutes,  for  taxing  and  assessing  the  proportions  for 
the  year  commencing  25th  March,  1852,  and  had,  at   the  time, 
notice  and  information  of  the  premises,  and  were  required,  by  the 
persons  mentioned  in  the  writ,  "  to  cause  the  said  proportion  of 
land  tax,  chargeable  and  charged  in  the  said  Tower  Division,  to  be 
equally  taxed  and  assessed  within  the  said  division,  and  within 
every  parish  and  place  therein  liable  to  be  assessed  as  aforesaid, 
according  to  the  best  of  their  judgments  and  discretion,  pursuant 
to  the  statutes  in  that  case  made  and  provided."     "  That  the  said 
Commissioners,  so  assembled  as  aforesaid,  had,  long  before  and  at 
the  time  of  the  said  meeting,  full  and  ample  materials  to  enable 
them,  the  said  Commissioners,  at  the  said  meeting,  to  cause  the 
proportion  of  land  tax  charged  on  the  said  division  to  be  equally 
taxed  and  assessed  within  the  said  division,  and  within  every  parish 
and  place  therein  respectively.    And  the  said  Commissioners  did, 
at  the  said  meeting,  take  into  consideration  and  deliberate  upon 
the  question,  whether,  in  making  their  assessments  of  land  tax  for 
the  said  division,  and  the  said  several  parishes  and  places  therein, 
for  that  year,  they  were  bound  in  law  to  adhere  to  the  proportions 
♦assessed,   within  the  said   division  and  within  the  said  several       [  *704  ] 
parishes  and  places,  by  the  said  old  assessments,  or  were  bound  to 
make  the  said  assessments  for  that  year  according  to  the  altered 
and  then  existing  values  of  the  several  lands,  tenements  and  here- 
ditaments, subjects,  matters  and  things,   liable   to  be  taxed  and 
assessed  in  that  behalf,  in  each  such  parish  and  place,  relatively  to 
each  other.    And,  upon  such  consideration  and  deliberation  had, 
the  said  Commissioners  did  then  and  there  decide  that  they  were 
bound  in  law  by  the  old  assessments,  and  did  then  and  there  resolve 
to  abide  by  and  adhere  to  the  said  old  assessments,  without  regard 
to  the  relative  value  of  the  property  within  the  parishes  consti- 
tuting the  division  at  the  time  of  making  their  assessment  for  the 
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Kko.  year  commencing  the  25th  day  of  March,  a.d.  1852.  And  the  said 
Land  Tax  Commissioners,  in  accordance  with  their  said  resolution,  did  cause 
mismonbbb  ^e  said  sum  of  19,246/.  8*.  8£rf.,  so  chargeable  as  aforesaid  within 
and  upon  the  said  division,  to  be  taxed,  charged  and  assessed, 
within  the  said  division  and  the  several  parishes  and  places  in  the 
same,  upon  the  several  lands,  tenements  and  hereditaments,  sub- 
jects, matters  and  things  liable  to  be  so  taxed  and  assessed,  in  each 
such  parish  and  place  within  the  said  division,  in  the  several  sums 
and  proportions  following : "  the  sums  and  proportions  were  then 
set  out.  And  those  sums,  quotas  and  proportions  "  were  and  are 
the  correct  sums,  quotas  and  proportions,  in  that  behalf  to  be 
assessed,  if  such  sums,  quotas  and  proportions  ought  in  law  to  have 
been  calculated  according  to  the  said  old  assessments ;  but  that  the 
charging  and  taxing  upon  the  said  several  parishes  and  places 
[  *705  ]  within  the  said  division  of  the  said  several  *sums,  quotas  and  pro- 
portions, so  charged,  taxed  and  assessed  as  aforesaid,  does  not 
constitute,  nor  is  the  same,  an  equal  taxing  charging  or  assessment 
of  the  said  sum  of  19,2462.  8a.  8£d.,  nor  of  the  said  sum  of 
29,9641.  15*.  O^d.y  within  the  said  division  and  within  the  said 
several  parishes  and  places,  upon  the  said  several  lands,  tenements 
and  hereditaments,  subjects,  matters  and  things  therein  liable  to 
be  charged  and  assessed  to  the  land  tax  according  to  the  relative 
values  thereof  as  between  those  parishes,  respectively,  in  reference 
to  one  another,  on  the  25th  day  of  March,  a.d.  1852.  And  that, 
except  as  aforesaid,  and  except  in  adhering  to  and  abiding  by,  and 
so  as  aforesaid  deciding  and  determining,  in  the  exercise  of  their 
judgment  and  discretion,  to  adhere  to  and  abide  by  the  said  old 
sums,  quotas  and  proportions,  and  in  taxing  and  assessing,  and 
deciding  and  determining  to  tax  and  assess,  the  said  several  parishes 
and  places  within  the  said  division,  according  and  with  reference 
to  the  said  old  sums,  quotas  and  proportions,  and  to  them  only,  the 
said  Commissioners  did  not,  at  their  said  meeting,  use  or  exercise 
any  judgment  or  discretion,  with  reference  to  the  taxing,  charging 
and  assessing  of  the  said  sum  of  19,246/.  3*.  8£d.,  or  the  said  sum 
of  29,964Z.  15*.  (fyd.,  within  the  Tower  Division,  and  the  said  several 
parishes  and  places  within  the  same."  "  That  the  said  charging, 
taxing  and  assessment,  so  made  by  the  said  Commissioners  at  their 
said  meeting,  was  so  made  by  them  honestly  and  bond  fide,  and 
under  the  supposition  that  the  same  was  lawfully  made  according 
to  the  true  construction  of  the  statutes  in  such  case  made  and 
provided.    But  whether  "  &c.  (leaving  the  issue  to  the  Court). 
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The  case  was  twice  argued,  namely  in  Easter  (l)  and  Trinity  (2)         am. 
Terms,  1853,  by  Watson  for  the  Crown,  and  Sir  F.  Thesiger  for  the     land  tax 
defendants.    The  points  insisted  upon  will  sufficiently  appear  from    Mia^"gM 
the  judgment.    Beference  was  made  to  the  case  of  The  Westminster       [  706  ] 
Land     Tax    Commissioners  (3),    Reg.  v.    Commissioners    of  Land 
Tax  (4),  Williams  v.  Pritchard  (6),  Perchard  v.  Hey  wood  (6),  Ward  v. 
Const  (7). 

Cur.  adv.  vvlt. 

Lord  Campbell,   Ch.  J.,   now    delivered    the    judgment    of    the 
Court : 

This  mandamus,  reciting  that  the  assessments  to  the  land  tax  on 
the  parishes  and  places  within  the  Tower  Division  were  unequal  in 
proportions  varying  from  6d.  in  the  pound  to  2s.  Id,  in  the  pound, 
commanded  the  Commissioners  for  that  division  to  cause  the  land 
tax  charged  therein  to  be  equally  assessed  in  those  parishes  and 
places.  The  return  stated  that  the  proportions  complained  of  were 
in  the  judgment  of  the  Commissioners  according  to  law.  And  the 
verdict  finds  that  the  assessments  to  the  land  tax  on  those  parishes 
and  places  have  been  in  those  proportions  from  the  year  1693 
to  the  present  time.  And  so  the  question  is  raised,  whether  those 
proportions  are  contrary  to  law. 

For  the  prosecutors,  it  was  argued  that  the  duty  of  *the  Com-  [  '707  ] 
missioners  is  regulated  by  stat.  38  Geo.  III.  c.  5,  s.  8,  commanding 
them  to  cause  the  sums  fixed  for  their  divisions  to  be  equally 
assessed  within  the  parishes  or  places  therein,  according  to  the 
best  of  their  judgment ;  that  they  had  knowingly  caused  those  sums 
to  be  unequally  assessed  within  those  parishes  and  places,  contrary 
to  the  Btatute  ;  and  that  they  were  not  justified  in  thus  violating  a 
clear  enactment  by  the  usage  stated  in  the  verdict.  But  we  are  of 
opinion  that  this  argument  fails,  on  the  ground  that  the  duty  of  the 
Commissioners,  in  causing  the  districts  of  their  divisions  to  be 
assessed,  is  not  regulated  by  stat.  38  Geo.  III.  c.  5,  s.  8,  granting 
an  aid  under  the  name  of  land  tax  for  the  year  1798,  but  by 
stat.  38  Geo.  III.  c.  60,  making  perpetual  a  part  of  that  land  tax  so 
granted  for  a  year,  and  effecting  a  change  both  in  the  nature  of  the 
tax  and  in  the  mode  of  assessing  it. 

(1)  May  4.    Before  Lord  Campbell,  (3)  Parker,  74. 

Ch.  J.,  Wightman,  Erie  and  Crompton,  (4)  83  R.  R.  502  (16  Q.  B.  381). 

JJ.  (5)  2  R.  ii.  310  (4T.  R.  2). 

(2)  June    11.      Before    the    same  (6)  53  R.  R.  128  (8  T.  R.  468). 
Judges.  (7)  10  B.  &  0.  635. 
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Rbo.  In  support  of  this  opinion,  we  proceed  to  show :  1st,  the  nature 

land  tax     of  the  land  tax  under  stat.  88  Geo.  III.  c.  5,  and  then  the  change 

MISSIONS!*.  made  h7  stat-  B8  Geo-  Ill>  c-  60>  and  the  ofcher  statutes  made 
in  furtherance  thereof. 

By  stat.  4  W.  &  M.  c.  1(1),  the  Parliament  granted  an  aid 
of  4*.  in  the  pound  upon  all  property;  which,  for  our  present 
purpose,  we  class  under  the  heads  of  personal  property,  salaries 
and  land :  and  provisions  were  made  for  the  effective  assessment  of 
these  three  kinds  of  property.  Under  these  provisions  the  kingdom 
became  parcelled  into  divisions  for  which  separate  Commissioners 
acted ;  and  these  divisions  became  parcelled  into  parochial  and 
other  districts,  for  which  separate  assessors  acted.  And,  in  this 
judgment,  we  have  thought  it  best  to  use  "  division "  and 
"district"  to  denote  these  meanings;  for  we  have  felt  that  the 
[  *708  ]  want  of  two  such  terms  in  the  ^statutes  on  this  subject  has  made 
the  subject  less  clear  than  it  might  be.  Under  stat.  4  W.  &  M. 
c.  1  (l),  the  assessments  for  the  districts,  showing  the  quota  to 
be  paid  by  each,  were  to  be  returned  by  the  assessors  to  the 
Commissioners ;  and  the  Commissioners  were  to  make  duplicate 
copies  of  all  the  assessments  in  their  division,  one  for  the  Receiver 
General  and  one  to  be  returned  to  the  Bemembrancer  in  the 
Exchequer,  showing  the  quota  to  be  paid  by  the  division  and  the 
quota  to  be  paid  by  each  district  of  the  division ;  the  aggregate 
of  the  quotas  for  the  divisions  giving  the  total  produce  of  the  tax. 

In  the  early  part  of  this  reign,  grants  of  aids  were  repealed, 
varying  slightly  in  name  and  form,  the  inappropriate  name  of 
land  tax  not  at  first  appearing  in  the  title  of  the  Acts,  and  the 
form  at  first  being  for  a  pound  rate  on  all  the  rateable  subjects. 
Ultimately  these  grants  resulted  in  an  annual  grant  of  a  fixed  sum, 
called  "an  aid  by  a  land  tax."  That  sum  was  charged  by  the 
statute  in  fixed  proportions  upon  the  different  divisions  ;  and  these 
proportions  appear  to  have  been  taken  from  the  duplicates  of  the 
assessments  returned  under  stat.  4  W.  &  M.  c.  1  (l). 

We  find  no  enactment  dividing  the  fixed  proportion  of  the 
division  in  fixed  proportions  among  the  districts  thereof,  so  as 
to  give  a  statutable  sanction  to  the  usage  in  that  respect,  which 
is  found  by  the  verdict  to  have  been  followed  from  1698  to  the 
present  time  in  this  division.  On  the  contrary,  the  Commissioners 
are  directed  to  cause  the  fixed  proportion  for  the  division  to  be 
levied  by  causing  the  personalty  and  the  salaries  to  be  assessed 
(1)  Bepealed  by  S.  L.  E.  Act,  1867. 
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in  each  district  at  four  shillings  in  the  pound,  and  the  land  in  each         Reg. 
district   to  be  so  assessed,  by  an  equal  *pound  rate,  as   that  the     land  tax 
produce   of  the  rate  on  the  land,  when  added  to  the  produce  of         CoM" 

x  L  MISSIONEBS. 

the  other  rate  of  four  shillings  in  the  pound,  should  make  up  the  [  "709  ] 
fixed  proportion  for  the  division.  It  is  obvious  that,  if  this  direction 
had  been  followed,  the  amount  to  be  charged  on  the  land  was 
contingent  on  the  annual  produce  by  the  other  rate ;  and  that, 
as  the  value  of  personal  property  and  salaries  increased,  the 
amount  to  be  raised  from  the  land  would  be  lessened  and  might 
entirely  cease. 

Stat.  88  Geo.  III.  c.  5,  is  in  the  accustomed  form:  and  the 
direction  to  the  Commissioners  for  assessing  is  to  the  effect  con- 
tended for  by  the  prosecutors:  and  that  direction  does  not  seem 
to  support  the  usage  which,  according  to  the  verdict,  has  prevailed 
in  this  division  from  1698  to  the  present  time.  That  usage  may 
be  accounted  for :  because,  for  some  years  after  1698,  an  effective 
valuation  in  that  year  would  remain  substantially  correct;  and, 
after  those  years,  the  usage  may  have  remained  unquestioned, 
or  been  preferred  to  an  annual  valuation  and  assessment  founded 
thereon.  In  our  present  judgment,  it  is  not  necessary  to  decide 
on  the  origin  or  the  legality  of  this  usage :  but  the  law  for  assessing 
to  the  land  tax,  and  the  mode  of  executing  that  law  prevailing 
in  1798,  should  be  understood  for  the  sake  of  understanding  the 
change  introduced  in  that  year  by  stat.  88  Geo.  III.  c.  60,  to 
*he  consideration  of  which  we  now  proceed. 

The  object  of  the  Legislature,  in  passing  this  statute,  was  to 
support  the  public  credit  by  making  a  part  of  the  national  debt 
a  charge  upon  the  land.  The  statute  passed  in  June,  1798,  while 
the  assessments  under  stat.  88  Geo.  III.  c.  5,  were  in  the  course  of 
being  made ;  for  by  that  statute  the  process  for  assessing  is  to  begin 
after  *the  80th  of  April,  1798,  and  the  duplicates  of  the  completed  r  *7lo  j 
assessments  are  to  be  returned  by  the  8th  of  August,  1798 :  the 
assessors  of  the  districts  are,  by  this  statute,  directed  to  divide 
their  assessments.  Thus,  in  the  course  of  formation  into  the  three 
heads  of  property  before  mentioned,  namely  personalty,  salaries 
and  lands,  so  much  of  the  assessment  for  that  year  as  should 
charge  the  land  is  made  a  perpetual  charge  thereon,  subject  to 
redemption  in  the  manner  and  with  the  limitations  explained  more 
particularly  after  we  have  considered  the  effect  of  this  process 
on  the  two  other  heads  of  property  subject  to  assessment.  As  the 
land  was  before  subject  to  a  contingent  amount,  depending  upon 
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Reg.  the  produce  from  the  other  sources,  and  would  for  the  future  be 
Lakd  Tax  charged  with  a  fixed  sum,  it  became  necessary  to  alter  the  mode  of 
mibsioners  charging  those  other  sources  in  the  future  annual  grants  of  a  tax 
on  them.  And  accordingly  we  find,  in  stat.  89  Geo.  III.  c.  3  (i>, 
passed  in  December,  1798,  for  granting  the  tax  on  those  heads  for 
1799,  that  the  Commissioners  are  no  longer  directed  to  apportion 
the  fixed  proportion  for  their  division  among  the  districts,  and 
to  cause  the  proportion  for  each  district  to  be  levied  by  a  rate 
oi  four  shillings  in  the  pound  on  the  personalty  and  salaries, 
and  the  residue  on  the  land :  but,  the  assessments  of  the  districts 
for  1798,  under  stat.  38  Geo.  III.  c.  5,  being  assumed  to  be  divided 
under  the  heads  of  land,  personalty  and  salaries,  and  the  quota  in 
that  assessment  for  each  district  upon  land  to  be  disposed  of  by 
stat.  38  Geo.  III.  c.  60,  then  the  quota  in  the  same  assessment  for 
each  district  upon  personalty  is  taken  to  be  a  fixed  quota  for  that 
district  under  that  head,  and  is  to  be  levied,  not  by  a  tax  of  four 
shillings  in  the  pound,  but  by  an  equal  pound  rate  upon  that 
[  •711  ]  district,  sufficient  to  raise  that  fixed  quota.  *And,  with  respect  to 
the  quota  for  salaries  in  the  assessment  of  1798  for  each  district,  the 
district  is  discharged  therefrom ;  but  the  salaries  are  to  be  charged 
where  the  office  is  executed,  at  a  rate  not  less  than  the  rate  in 
the  assessment  of  1798;  and  some  annuities  under  this  head, 
payable  at  the  Exchequer,  are  made  liable  to  four  shillings  in 
the  pound  at  the  place  of  payment.  This  arrangement,  fixing 
a  quota  for  each  district  in  respect  of  personalty,  is  enacted  by  the 
earlier  sections  of  the  statute.  And  sect.  8  (2)  provides  for  a 
deficiency  in  the  collection,  from  inability  to  pay,  or  from  mistake 
or  otherwise,  by  giving  the  Commissioners  a  power  to  make  a 
reassessment  on  the  place  in  which  the  defect  occurs  as  shall  seem 
agreeable  to  justice :  and  it  is  also  provided  that  the  assessment 
is  not  to  exceed  four  shillings  in  the  pound.  It  is  thus  apparent 
that  the  Legislature,  after  stat.  38  Geo.  III.  c.  60,  treated  the  fixed 
proportion  of  the  division  as  apportioned  among  the  districts 
thereof  in  a  fixed  quota  for  each  district.  In  respect  of  personalty, 
it  also  treated  the  quota  theretofore  assessed  on  each  district  in 
respect  of  salaries  as  in  one  sense  fixed;  for  it  transferred  that 
charge  from  the  district  to  the  place  of  the  office,  and  so  exempted 
the  district  therefrom.  And  thus  the  duty  imposed  on  the  Com- 
missioners, by  stat.  38  Geo.  II  I.  c.  5,  as  to  causing  personalty 

(P  Repealed  by  S.  L.  R.  Act,  1871.  (2)  Repealed  by  42  Geo.  III.  c.  116, 

8.   1. 


vol.  xcv.j      1858.     Q.  B.     2  EL.  &  BL.  711—718.  771 

and  salaries  to  be  equally  assessed  throughout  the  districts  of  their         Reg. 
divisions,   was  at  an  end ;  and  the  quota  for  each  district  as  to     j^g*  rAX 
personalty,   under   stat.   89   Geo.   III.   c.   8  (l),   became  fixed  by         CoM_ 

r  J'  v   "  J      M188IONEUS. 

reference  to  the  assessment  for  1798,  nearly  to  the  same  extent 
as  the  quota  for  each  division  had  become  fixed  by  reference  lo  the 
assessment  under  stat.  4  W.  &  M.  c.  1  (2). 

We  are  thus  brought  to  the  point  governing  the  *present  case  :       [  *7i2] 
namely,  the  duty  of    the   Commissioners,  after  stat.  88  Geo.  III. 
c.  60,  in   respect  of  causing   the   lands   of    their  division    to  be 
assessed  to  the  land  tax  on  land. 

The  prosecutors  contend  that  their  duty  remained  as  it  was 
enacted  by  stat.  38  Geo.  IIL  c.  5,  to  cause  so  much  of  the  fixed 
proportion  for  the  division  as  was  charged  on  land  to  be  assessed 
equally  by  rates  on  all  the  lands  of  the  several  districts  of  the 
division.  But  it  appears  to  us  that  stat.  38  Geo.  III.  c.  60,  created 
a  fixed  quota  to  be  raised  from  the  land  of  each  district,  and  that 
the  sections  we  are  about  to  mention  produce  that  effect. 

By  sect.  1  it  was  enacted  that  the  several  and  respective  sums 
charged,  by  virtue  of  stat.  38  Geo.  III.  c.  5,  on  the  divisions 
of  Great  Britain,  in  respect  of  the  lands  therein,  for  one  year, 
should  continue  and  be  raised  yearly  for  ever,  subject  to  redemp- 
tion. If  the  effect  of  this  section  had  not  been  altered  by  those 
that  follow,  a  quota  would  have  been  fixed  for  each  estate  which 
formed  the  subject  of  a  separate  charge  in  the  assessment  for 
1798.  By  sect.  2  personalty  and  offices  are  exempted  from  the 
operation  of  that  Act.  By  sect.  3(1),  the  sums  charged  or  to  be 
charged  in  the  assessments  then  being  made,  under  stat.  38 
Geo.  III.  c.  5,  on  personalty  and  offices  are  to  be  separated  and 
divided  from  the  remainder  of  the  moneys  charged  in  the  assess- 
ment for  each  district,  and  are  to  be  so  returned  in  the  duplicates 
of  such  assessments  to  be  transmitted  by  the  Commissioners  to  the 
Exchequer.  By  sect.  8(i),  it  was  made  lawful  for  the  Commis- 
sioners to  contract  with  persons  having  a  preference,  as  owners  or 
otherwise,  in  respect  of  any  lands,  for  the  redemption  of  the  land 
tax  charged  thereon,  according  to  the  assessment  made  or  to  be 
made  under  stat.  38  Geo.  III.  c.  5.  This  power  of  redemption 
applies  to  the  quota  charged  *upon  the  particular  lands,  the  I  *713 1 
subject  of  the  contract.  By  sect.  68  (l),  it  was  enacted  that,  after 
25th  March,  1799,  the  Commissioners  might  sell  to  persons  not 

(1)  Repealed  by  42  Geo.  III.  c.  110,  (2)  Repealed  by  S.  L.  R.  Act,  1867. 

?.l. 

49— a 
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Beg.  entitled  to  any  such  preference  the  whole  or  any  part  of  the  land 
Laud  Tax  tax  remaining  unsold.  This  again  applies  to  the  quota  for  each 
MissioxERA.  Particular  estate  in  the  assessment  for  1798.  Then,  by  sect.  74  (l),  it 
is  enacted  that  the  whole  of  the  land  tax  charged  on  any  district 
shall,  notwithstanding  the  discharge  of  any  part  thereof,  continue 
to  be  inserted  in  the  certificate  of  assessment  to  be  signed  by  the 
Commissioners  of  Land  Tax  so  long  as  any  part  of  the  proportion 
of  land  tax  charged  in  such  district  shall  remain  payable  ;  and  that 
all  lands  that  shall  not  be  exonerated  by  virtue  of  this  Act  from 
the  land  tax  shall  continue  subject  to  a  new  yearly  assessment,  by 
an  equal  rate,  according  to  the  annual  value,  not  exceeding  four 
shillings  in  the  pound  ;  and  that  such  part  of  the  said  land 
tax  which  shall  remain  payable  as  aforesaid  in  any  district  shall  be 
levied  in  the  same  manner  as  if  the  lands  charged  with  the  land 
tax  so  remaining  payable  as  aforesaid  formed  an  entire  district,  and 
according  to  such  methods  as  are  prescribed  by  the  Act  of  the 
present  session  with  respect  to  the  quota  of  each  district.  It 
is  under  this  section,  which  is  re-enacted  by  stat.  42  Geo.  III. 
c.  116,  s.  180,  that  the  Commissioners  act  in  causing  the  yearly 
assessment  to  the  land  tax  on  land  to  be  made ;  and  their  duty 
is  created  and  regulated  thereby :  and  the  section,  in  our  under- 
standing of  it,  directs  that  the  quota  for  the  land  of  the  district  on 
the  assessment  of  1798  made  for  that  year  under  stat.  38  Geo.  III. 
c.  5,  should  be  assumed  as  a  fixed  quota  for  the  district,  subject  to 
small  variations  mentioned  below,  and  subject  to  redemption :  and 
[  *714  ]  it  further  directs  an  annual  assessment  *to  raise  the  unredeemed 
part  of  that  quota  from  the  unredeemed  part  of  the  land  of 
the  district.  It  seems  to  us  that  the  quota,  here  taken  to 
be  fixed  for  the  land  of  the  district  as  the  quota  for  personalty, 
was  in  express  terms  enacted  to  be  fixed  by  stat.  39  Geo.  III. 
c.  3  (2)  ;  and  the  same  express  enactment  was  not  used  in  the 
case  of  land,  because  the  enactment  was  to  be  adapted  in  that  case 
to  the  process  of  redemption,  which  did  not  apply  to  personalty. 
It  further  seems  to  us  that  the  reference  to  the  quota  for  the 
district  fixed  "  by  the  Act  of  the  present  session  of  Parliament " 
referred  to  stat.  39  Geo.  III.  c.  3  (2),  and  not  to  stat.  38  Geo.  III.  c.  5, 
as  is  expressed  in  stat.  42  Geo.  III.  c.  116,  s.  180  ;  because  there 
is  no  fixed  quota  for  the  district  in  stat.  88  Geo.  III.  c.  5 ;  and, 
although  the  Act  is  referred  to  as  "  of  the  present  session/9  and 
did  not  pass  till  the  next  session,  yet,  as  stat.  38  Geo.  III.  c.  60, 
(1)  Eepealed  by  42  Geo.  III.  c.  116, 8. 1.       (2)  Repealed  by  S.  L.  R.  Act,  1871. 
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passed  at  the  close  of  that  session  and  stat.  39  Geo.  III.  c.  3  (l),  passed        Bbo. 
at  the  beginning  of  the  following  session,  the  first  being  in  June,     land  Tax 
1798,  and  the  second  in  December,  1798,  and  as  the  two  Acts  are    „Te££*" 

M  ISoIOZV  EKn» 

one  arrangement  for  future  land  tax  rendered  necessary  by  the 
redemption  of  the  land  tax  on  land,  we  think  it  probable  that 
stat.  39  Geo.  III.  c.  3  (l),  was  proposed  at  the  same  time  as  stat. 
38  Geo.  III.  c.  60,  and  expected  to  pass  with  it,  and  so  was  referred 
to  by  the  above  description,  which  became  inapplicable,  as  it  was 
postponed  till  after  the  recess  of  1798.  But,  whether  we  are  right 
in  this  supposition  or  not,  we  think  that  the  true  construction  of 
the  section  now  in  question  is  as  above  explained. 

The  subsequent  enactments,  providing  both  for  variations  ren- 
dered necessary  either  by 'change  of  value  or  on  account  of  mistakes, 
and  for  other  purposes,  confirm  this  view. 

Thus,  by  stat.  38  Geo.  III.  c.  60,  s.  103(2),  if  any  assessment  [715] 
which  shall  continue  to  be  charged  in  pursuance  of  this  Act  shall 
be  found  to  exceed  four  shillings  in  the  pound,  there  may  be  abate- 
ment in  the  manner  in  such  case  directed  in  the  said  Act  of  the 
present  session,  by  which  we  understand  stat.  89  Geo.  III.  c.  8  (l), 
for  the  reasons  before  given.  And,  by  stat.  38  Geo.  III.  c.  60,  s.  105  (2), 
when  in  any  parish  or  place  separately  assessed  to  the  land  tax 
(that  is  district)  the  whole  of  the  land  tax  charged  thereon  is 
redeemed,  all  assessment  in  that  district  shall  cease. 

Stat.  39  Geo.  III.  c.  6,  s.  15  (*),  gives  some  recognition  to  past 
usage,  as  guiding  in  the  assessment  of  districts  in  1798 ;  for  it 
enacts  that,  where  the  sums  assessed  in  that  year  under  stat. 
38  Geo.  III.  c.  5,  are  greater  or  less  than  the  sum  which  has  been 
imposed  on  such  parish  or  place  in  respect  of  such  lands,  on 
complaint  the  Commissioners  may  ascertain  the  sum  which  has 
been  set  on  such  district ;  and,  in  case  of  doubt,  the  certificate  of 
the  Remembrancer  of  the  Exchequer,  or  of  the  Barons  in  Scotland, 
after  inspecting  duplicates  returned  for  twenty  years,  is  to  be 
decisive.  Sects.  16,  17  provide  for  lands  omitted :  they  may  be 
assessed,  and  a  proportion  deducted  from  the  assessment  on  the 
other  lands  of  the  district. 

Stat.  42  Geo.  III.  c.  116,  repeals  part  of  stat.  38  Geo.  III.  c.  60, 
but  not  the  part  continuing  for  ever  the  several  and  respective  sums 
charged  in  the  assessment  for  1798,  and  the  powers  in  that  Act 
contained  for  putting  the  same  in  execution.     Sect.  180  provides  for 

(1)  Repealed  by  S.  L.  R.  Act,  1871.  (2)  Repealed  by  42  Geo.  III.  c.  116, 

8.  1. 
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Reg.         a  continued  assessment  of  the  district,  as  long  as  any  part  of  the 
land  tax     lftnd  tax  charged  thereon  remains  unredeemed,  in  the  same  terms 

mibmonbm.    as  8ecfc*  ^4(l)  °*  s^m  88  ^eo*  ***•  Cm  60,  exceP*  ^afc  *^e  reference 

[  *716  ]       therein  to  the  quota  for  each  district  *under  the  Act  of  the  then 

session  of  Parliament,  which  we  have  applied  to  stat.  89  Geo.  III. 

c.  8  (2),  is  applied  to  stat.  88  Geo.  III.  c.  5.    But  of  this  we  have 

spoken  before. 

Stat.  6  Geo.  IV.  c.  82,  s.  1(a),  making  provision  for  the  assess- 
ment exceeding  the  fixed  quota  for  each  district,  and  stat.  2 
"Will.  IV.  c.  127,  making  provision  for  the  transfer  of  districts  from 
one  division  to  another,  with  their  fixed  quota,  and  stat.  4  &  5 
Will.  IV.  c.  60,  s.  1  (3),  for  transferring  districts  with  assessments 
from  one  division  to  another,  and  stat.  5  &  6  Vict.  c.  87,  also  for 
transferring  districts  or  portions  of  districts  from  one  division  to 
another,  with  the  amount  charged  thereon,  are  consistent  with  our 
present  judgment,  and  Bupport  it,  and  cannot  easily  be  reconciled 
with  the  prosecutor's  case. 

To  this  review  of  the  statutes  is  to  be  added  the  long  usage  found 
by  the  verdict,  and  the  important  interests  dependent  thereon.  If 
the  words  of  the  statute  are  clear,  considerations  from  this  source 
cannot  alter  their  effect :  but,  if  the  words  are  capable  of  two  con- 
structions, public  convenience  ought  to  be  regarded  in  considering 
the  probable  intention  of  the  Legislature. 

judgment  Jor  the  defendants. 


1853.  In   re  EGGINGTON. 

JVflTj.  (2  El  &  B1  717_7.,8  .  s  c  23  L.  J.  M.  C.  41  ;  2  C.  L.  R.  385 ;  18  Jur.  224.) 

E.  having  been  dismissed  from  the  office  of  town  clerk  of  the  borough  of 
L.,  was,  at  the  instance  of  the  town  council,  convicted  before  two  justices, 
under  stat.  5  &  6  Will.  IV.  c.  76,  s.  60,  of  wilfully  refusing  to  deliver 
accounts,  books,  &c,  after  notice,  and  thereupon  the  justices  issued  their 
warrant  for  the  imprisonment  of  E.  in  the  common  gaol  of  the  county  of 
S.  (within  which  L.  was  situate) ;  which  was  delivered  to  1\,  who  arrested 
E.  on  a  Sunday,  and  on  the  next  day  delivered  him  to  the  keeper  of  the 
gaol  at  S. :  Held,  that  this  was  substantially  a  civil  proceeding,  and  the 
arrest  therefore  illegal  under  stat.  29  Car.  II.  c.  7,  s.  6. 

And  that  the  detention  was  not  made  legal  by  the  delivery  to  the  keeper, 
after  the  arrest,  of  another  warrant  upon  the  same  conviction. 

[See  now  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50},  s.  21  (3).— 

A.  C] 

(1)  Repealed  by  42  Geo.  III.  c.  116,  (3)  Repealed  by  43  &  44  Vict  c.  19, 
s.  1.                      *                                        s.  4. 

(2)  Repealed  by  S.  L.  R.  Act,  1871. 
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STEPHENSON  v.   RAINE.  wss. 

Not.  3, 23. 
(2  BL  &  BL  744—748 ;  S.  C.  23  L.  J.  Q.  B.  62 ;  18  Jur.  176.)  _ 

The  office  of  parish  clerk  is  a  hereditament  within  the  meaning  of  the         E  7**  J 
word  as  used  in  stat.  9  &  10  Vict.  c.  95,  s.  58(1);  and  the  county  court 
has  not  jurisdiction  to  try  a  plaint  in  which  title  to  that  office  comes  in 
question. 

Bovill,  in  last  Term,  obtained  a  rule  nisi  for  a  prohibition  in 
the  above  plaint. 

From  the  affidavits  on  which  the  rule  was  obtained,  and  those  in 
answer,  it  appeared  that  the  plaintiff  had  been,  de  facto,  chapel 
clerk  of  the  parochial  chapelry  of  Barnard  Castle  since  the  year 
1817 ;  that  he  claimed  from  every  householder  in  the  chapelry 
Ad.  annually,  payable  at  Easter,  as  by  immemorial  custom  due  to 
the  chapel  clerk ;  and  that  this  plaint  was  brought  against  the 
defendant,  a  householder  in  the  chapelry,  to  recover  20d.,  being 
five  years'  arrears  of  this  alleged  customary  payment.  On  the  trial, 
before  the  Judge  of  the  county  court,  the  defendant  disputed  the 
title  of  the  plaintiff  to  the  office  of  chapel  clerk ;  and  also  disputed 
the  title  of  the  chapel  clerk  to  any  such  customary  payment ;  and 
he  now  made  affidavit  that  both  disputes  were  made  bond  fide. 
The  Judge  of  the  county  court  expressed  his  doubts  whether  he 
had  jurisdiction,  and  adjourned  the  cause,  in  order  that  the 
defendant  might  have  an  opportunity  to  apply  to  a  superior 
Court  for  a  prohibition. 

Cowling  now  showed  cause  (2) : 

The  office  of  chapel  clerk  is  not  a  franchise  :  it  does  not  emanate 
from  the  Crown  :  that  is  the  proper  incident  of  a  franchise  :  Com. 
*Dig.  Franchise  (A  1).     Quo  warranto  would  not  lie  for  it.  [  *746  ] 

(Lord  Campbell,  Ch.  J. :  But  in  what  sense  does  the  Legislature 
use  the  word  "franchise"  in  stat.  9  &  10  Vict.  c.  95,  s.  58?(l). 
May  it  not  be  in  a  more  popular  sense  than  you  are  putting  on  it  ?) 

The  words  are  title  to  "  any  toll,  fair,  market,  or  franchise."  The 
things  with  which  the  word  is  coupled  are  strictly  franchises  ;  and 
the  word  should  be  construed  to  mean  a  franchise  ejusdem  generis 
with  those  enumerated.  Neither  can  this  office  be  called  a  heredita- 
ment ;  the  meaning  of  that  word  in  stat.  9  &  10  Vict.  c.  95,  s.  58  (l), 
may  be  collected  from  Lloyd  v.  Jones  (3). 

(1)  See    now  County    Courts   Act,      Coleridge,  Wightman  and  Erie,  J  J. 
1888  (51  &  52  Vict  c  43),  s.  56.— A.  C.  (3)  77  R  B.  278  (6  0.  B.  81). 

(2)  Before  Lord  Campbell,  Ch.  J., 
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Btbphbnson       (Lord  Campbell,  Ch.  J. :  That  cause  was  decided  on  the  ground 
Raikb.       *hat  the  question  of  title  was  not  really  raised.     The  claim  of  the 
defendant  was  to  a  right  which  could  not  possibly  exist ;    and 
therefore  no  title  to  such  a  right  could  come  in  question.) 

That  was  so :  but  the  Court  of  Common  Pleas,  after  deciding  on 
that  ground,  proceed  to  say  that,  if  the  right  could  have  existed, 
the  county  court  would  still  have  had  jurisdiction.  Wilde,  Ch.  J., 
in  delivering  judgment,  says  (l)  that  sect.  58  "  excludes  the 
jurisdiction  in  causes  involving  disputed  claims  to  incorporeal 
hereditaments,  and  the  claim  in  question  is  not  a  claim  to  an 
incorporeal  hereditament.  '  Hereditament  *  is  defined  in  the  text 
books  of  authority  to  signify  '  all  such  things,  whether  corporeal  or 
incorporeal,  which  a  man  may  have  to  him  and  his  heirs,  by  way 
of  inheritance,  and  which  if  they  be  not  otherwise  bequeathed, 
come  to  him  which  is  next  of  blood,  and  not  to  the  executors  or 
administrators  as  chattels  do '(2).  It  is  obvious  that  the  right 
[  *746  ]  claimed  *under  the  custom  alleged,  is  not  a  claim  to  an  heredita- 
ment, and  therefore  not  such  as  to  exclude  the  jurisdiction  of  the 
county  court.1 '  The  office  of  parish  clerk  does  not  come  within 
the  definition  ;  and,  even  if  the  dispute  of  title  to  it  is  to  be  taken 
to  be  bond  Jide,  it  does  not  oust  the  jurisdiction.  Neither  is  the 
claim  to  a  customary  payment  of  4rf.  a  claim  of  toll,  or  of  anything 
of  such  a  nature  that  the  questioning  of  the  title  to  it  brings  this 
plaint  within  the  exceptions  in  sect.  58.  (As  the  Court  expressed 
no  opinion  on  this  point,  the  argument  relating  to  it  is  omitted. 
Cowling  on  this  point  cited  In  re  Baddeley  (3),  Davis  v.  Walton  (4), 
and  Lloyd  v.  Jones  (5).) 

Bovill,  in  support  of  his  rule  : 

The  Legislature  cannot  have  meant  to  allow  the  county  court  to 

try  the  title  to  an  office ;  and  the  words  in  sect.  58  are  wide  enough 

to  express  their  intention.    The  word  "  hereditament "  comprehends 

offices:  it  comprehends  "  tenement ; "   and  "tenement"  includes 

"  offices :  "  Co.  Litfc.  6a;  2  BL  Com.  16,  21. 

Cur.  adv.  i-tUt. 

Lord    Campbell,    Ch.   J.,   on    a   subsequent  day  in   this   Term 
(November  28rd),  delivered  judgment: 

In  this  case  the  plaintiff  sues  in  the  county  court,  as  chapel 

(1)  77  R.  R.  283  (6  C.  B.  90).  (3)  4  Ex.  508. 

(2)  TermesdelaLey,  Hereditaments         (4)  91  R.  R.  405  (8  Ex.  153). 
(in  later  editions  only) ;  Co.  Litt.  6  a.  (5)  77  R.  R.  278  (6  C.  B.  81). 
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clerk  of  a  parochial  chapelry,  against  the  defendant,  as  an  Stkphen*on 
inhabitant  householder  of  the  chapelry,  to  recover  five  years'  raine. 
arrears  of  an  annual  payment  of  4d.,  alleged  to  be  due  to  him  by 
immemorial  custom.  Upon  the  hearing  before  the  county  court 
Judge,  the  defendant  first  denied  that  the  plaintiff  had  ever  been 
duly  appointed  to  the  *office  of  chapel  clerk,  and,  secondly,  he  [  *747  ] 
denied  that  any  such  annual  payment  was  due  by  custom  to  the 
chapel  clerk.  He  then  objected  to  the  jurisdiction  of  the  Court. 
The  Judge  adjourned  the  hearing  of  the  cause,  to  give  the  defen- 
dant an  opportunity  to  apply  for  a  prohibition.  We  are  now  to 
determine  whether  a  prohibition  should  be  granted.  Upon  the 
affidavits,  and  the  opinion  expressed  by  the  county  court  Judge,  we 
must  assume  that  both  defences  are  made  bond  fide,  and  that,  if  the 
cause  proceeds  in  the  county  court,  both  defences  must  be  there 
inquired  into  and  disposed  of.  This  being  a  personal  action,  it  is 
primd  facie  maintainable  in  the  county  court ;  but  the  defendant 
contends  that  it  comes  within  the  exception  in  sect.  58  of  stat. 
9  &  10  Vict.  c.  95,  providing  that  "  the  Court  shall  not  have 
cognizance  of  any  action  "  "in  which  the  title  to  any  corporeal  or 
incorporeal  hereditaments,  or  to  any  toll,  fair,  market,  or  franchise, 
shall  be  in  question."  In  construing  this  language,  we  are  of 
opinion  that  this  is  an  action  in  which  the  title  to  an  incorporeal 
hereditament  comes  in  question.  The  plaintiff  sets  up  his  right 
to  a  customary  payment  of  4tf.  a  year  from  every  inhabitant  house- 
holder in  the  chapelry,  as  holder  for  his  life  of  the  office  of  chapel 
clerk ;  and  the  defendant  denies  his  title  to  the  office.  There  seems 
to  be  no  doubt  that  this  office  is  a  tenement;  for  it  is  holden, 
and  holden  for  life.  But,  according  to  the  legal  definitions  which 
have  been  referred  to,  as  tenements  comprehend  all  lands,  so  here- 
ditaments comprehend  all  tenements.  And,  looking  to  the  object 
and  frame  of  the  proviso  in  question,  we  are  of  opinion  that  the 
Legislature  here  uses  the  word  in  that  extensive  sense,  and  meant  to 
exclude  the  trial  of  *the  title  to  such  an  office  from  the  jurisdiction  [  *718  | 
of  the  county  court  Judge. 

We  therefore  think  that  the  rule  for  a  prohibition  should  be 
absolute. 

Ride  absolute. 


16  1858.    Q.  B.    2  EL.  &  BL.  748—749.  [r.b. 

less.  KEANE   r.   REYNOLDS  (1). 

Ntm  4 
_L  (2  EL  &  BL  748—749;  S.  C.  2  C.  L.  R.  245  ;  18  Jur.  242.) 

(  7*8  ]  Trespass  for  pulling  down  a  cottage.    Plea  :  Not  guilty,  by  statute. 

The  plaintiff  was  convicted  by  three  justices,  under  the  Highway  Act,  1835 
(5  &  6  Will.  IV.  c.  50),  for  an  encroachment  on  a  highway.  The  defendant, 
who  was  surveyor  of  the  highways,  pulled  down  plaintiff's  cottage,  which 
was  what  the  conviction  referred  to,  but  which  was  not  in  fact  an  encroach- 
ment within  the  meaning  of  the  A  ct.  No  warrant  issued  directing  defendant 
to  do  the  act : 

Held,  that  the  Highway  Act,  1835,  s.  69,  requires  the  surveyor  to 
execute  a  conviction  under  that  Act,  by  pulling  down  the  encroachment 
though  there  is  no  warrant :  and  that  consequently  the  conviction,  though 
not  itself  correct,  was  a  defence  to  this  action,  as  defendant  was  shown  to 
be  in  the  position  of  a  person  bound  to  execute  the  judgment  of  a  tribunal 
of  competent  jurisdiction. 

Trespass  for  pulling  down  a  house.  Plea :  Not  guilty,  by  statute. 
Issue  thereon. 

On  the  trial,  before  Martin,  B.,  at  the  last  Somerset  Assizes,  it 
appeared  by  the  plaintiff's  evidence  that  his  cottage  was  an  encroach- 
ment within  fifteen  feet  of  the  middle  of  a  carriage  way ;  but  that 
it  was  a  highway  which  had  never  been  repaired  with  stones,  or 
otherwise,  but  was  merely  a  green  by-lane.  The  defendant,  who 
was  surveyor  of  the  highways,  had  pulled  the  cottage  down  in 
supposed  execution  of  stat.  5  &  6  Will.  IV.  c.  50,  s.  69.  The  defen- 
dant, in  answer  to  this  case,  proved  a  conviction  of  the  plaintiff 
by  three  justices  for  encroaching  on  the  highway;  it  was  not 
disputed  that  this  conviction  was  made  before  the  defendant  pulled 
the  house  down,  and  that  it  related  to  this  house.  The  learned 
Judge  directed  a  verdict  for  the  defendant,  subject  to  leave  to  move 
to  enter  a  verdict  for  the  plaintiff. 

I  749  3  Crowder  now  moved  accordingly: 

The  general  words  of  sect.  69  would  apply  to  an  encroachment 
within  fifteen  feet  of  the  middle  of  any  carriage  way ;  but  sect.  68 
(construed  by  the  interpretation  clause,  sect.  5)  confines  it  to  those 
carriage  ways  which  have  been  repaired  and  maintained  with  stones. 
The  defendant  therefore  was  not  in  fact  justified ;  and  the  conviction 
is  not  conclusive  to  shut  out  the  truth.  The  surveyor,  it  is  true,  is, 
by  sect.  69,  required  to  pull  down  encroachments ;  but  that  means 
encroachments  in  fact.  He  is  not  bound  to  wait  for  a  conviction  ; 
nor,  when  there  is  one,  is  he,  as  a  matter  of  course,  to  act  on  it :  at 

(1)  Cit.  Mill  v.  Hawker  (1874)  L.  11.       Jkinnj  v.  Thwaites  (1876)  2  Ex.  D.  21, 
9  Ex.  309,  318,  43  L.  J.  Ex.  129  (affd.      27,  46  L.  J.  M.  C.  141.— A.  C. 
L.  R.  10  Ex.  92,  44   L.  J.  Ex.  49); 
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least,  if  he  acts  without  a  warrant,  it  is  at  his  own  peril ;  and  in  the       Kbank 

v, 
present  case  there  was  no  warrant.  Reynold*. 


(Lord  Campbell,  Ch.  J. :  When  we  look  at  sect.  69,  it  appears 
that  every  conviction  under  it  involves  a  judgment  quod  prostevnatur, 
which  the  surveyor  is  required  to  execute.  The  surveyor,  if  he  acts 
without  a  conviction,  acts  at  his  peril :  but  when  there  is  one  it  is  a 
defence,  not  as  conclusive  evidence  that  the  alleged  encroachment 
really  was  one,  but  on  the  principle  that  the  surveyor  acted  in 
obedience  to  the  judgment  of  a  court  of  competent  jurisdiction  which 
he  was  bound  to  execute.) 


The  conviction  was  also  bad  in  form, 
is  omitted.) 


(The  argument  on  this  point 


Per  Curiam  ()  : 

There  will  be  no  rule. 


Rule  refused. 


WALKER  p.   The   YORK   and  NORTH  MIDLAND 
RAILWAY   COMPANY. 

(2  El.  &  Bl.  750—763  ;  S.  C.  23  L.  J.  Q.  B.  73  ;  18  Jur.  U3 ;  22  L.  T.  0.  S.  95.) 

Action  against  a  Railway  Company  for  not  duly  carrying  fish,  from  S.  to 
M.,  averred  to  be  received  by  the  defendants  at  S.  to  be  carried  as  common 
carriers  to  M.  Pleas:  2.  That  defendants  did  not  receive  the  fish  as 
common  carriers:  3.  That  defendants  received  the  fish  on  certain  terms 
set  out  in  the  plea.    Issues  thereon. 

At  the  trial,  there  was  evidence  that  defendants  printed  many  notices, 
declaring  that  they  would  not  carry  fish  except  on  terms  relieving  them 
from  all  liability,  and  declaring  also  that  none  of  their  servants  had  power 
to  vary  those  terms;  that  a  parcel  of  these  notices  were  sent  to  S.,  and 
served  on  the  fish  merchants  there,  including  plaintiff :  that  they  generally 
threw  down  the  notices ;  and  that  plaintiff  told  the  defendants'  station- 
master  at  S.  that  they  were  not  of  any  use ;  after  which,  the  fish  were  seut 
by  plaintiff  by  defendants'  railway,  and  were  not  duly  carried.  The  learned 
Judge  advised  the  jury,  if  they  were  satisfied  that  plaintiff  was  served  with 
the  notice,  to  infer,  as  a  fact,  that  ho  sent  the  fish  on  a  special  contract 
embodying  the  terms  contained  in  it,  unless  plaintiff,  before  he  sent  the 
fish,  unambiguously  dissented  from  the  terms,  and  the  defendants  acquiesced 
in  his  dissent.    Verdict  for  defendant  on  the  two  issues  above  mentioned : 

Held,  that  the  direction  was,  under  the  circumstances,  right  :  that  the 
Carriers  Act,  1830  (11  Geo.  IV.  &  1  Will.  IV.  c.  68),  s.  4,  is  confined  to 
public  notices ;  and  that  the  jury  might  rightlj*  infer,  from  plaintiff  having 
special  notice  that  fish  would  not  be  taken  except  on  certain  terms  and  that 

(1)  Lord  Campbell,  Oh.  J.,  Coleridge,  Wightmax  and  Erle,  JJ. 
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no  one  had  power  to  vary  the  terms,  and  from  his  afterwards  persisting  in 
sending  his  fish,  that  he  assented  to  a  special  contract  to  carry  on  these 
terms;  and  the  defendants  were  in  that  case  protected  by  this  special 
contract  (1),  under  sect.  6. 

The  first  count  in  the  declaration  was  on  a  bailment  of  fish, 
delivered  to  the  defendants  as  common  carriers  from  Scarborough 
to  Manchester,  and  received  by  them  as  such  carriers,  to  be  carried 
from  Scarborough  to  Manchester,  and  there  delivered  for  plaintiff, 
with  due  and  reasonable  diligence  and  speed,  for  reward  to  be  paid 
by  plaintiff  to  defendants  in  that  behalf.  Breach :  for  not  carrying 
or  delivering  with  reasonable  diligence  and  speed. 

Fleas  to  this  count:  1.  Not  guilty:  2.  A  traverse  of  the  aver- 
ment that  defendants  received  the  fish  as  common  carriers  on  the 
terms  alleged:  3.  That,  before  the  goods  in  that  count  mentioned 
were  delivered  by  plaintiff  to  defendants  and  by  them  received  on  the 
occasion  in  the  said  1st  count  mentioned,  fish  being  a  perishable  and 
consequently  a  hazardous  article  of  traffic,  *defendants  had  been 
and  were  carrying  it  at  and  after  a  reduced  rate  of  carriage  below 
the  rate  at  which  the  defendants  were  by  law  entitled  to  charge  for 
the  carriage  of  the  same,  but  only  on  certain  conditions,  and, 
amongst  others,  the  condition  thereinafter  specially  set  forth,  of 
which  plaintiff  at  the  time  the  said  fish  in  the  said  1st  count 
mentioned  was  so  delivered  to  and  received  by  the  defendants  as  in 
that  count  mentioned,  for  the  purpose  therein  in  that  behalf  men- 
tioned, had  notice :  and  that  defendants,  before  and  at  the  time, 
gave  notice  to  the  plaintiff,  and  the  plaintiff  then  had  notice  and 
knowledge,  that,  fish  being  a  perishable  and  consequently  a  hazardous 
article  of  traffic,  the  defendants  would  carry  it,  at  the  said  reduced 
rate  of  carriage,  only  upon  the  following  (amongst  other)  conditions, 
namely :  that  the  said  Company  would  not  be  responsible  for  the 
delivery  of  fish  in  any  certain  or  reasonable  time,  nor  in  time  for 
any  particular  market ;  nor  were  the  said  Company  to  be  required 
to  carry  or  forward  fish  by  any  particular  train  ;  nor  were  the 
Company  to  be  responsible  for  loss  or  damage  arising  from  any 
delay  or  stoppage,  howsoever  occasioned.  Averment :  that  defen- 
dants charged  plaintiff  for  the  carriage  and  delivery  of  the  fish,  at 
and  after  the  reduced  rate  of  charge,  and  that  they  received  the  said 
fish  from  plaintiff  to  be  carried  and  conveyed  as  aforesaid,  subject 
to  and  upon  the  terms  of  the  said  condition,  and  upon  no  other 
terms  at  variance  therewith  ;  of  which  plaintiff,  at  the  time  the  said 


(1)  See  Eailway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict  c.  31),  s.  7.— A.  C. 
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fish  was  so  delivered  to  and  received  by  the  defendants  as  in  that 
count  mentioned  for  the  purpose  therein  mentioned,  had  notice  and 
knowledge,  and  thereby  tben  assented  that  the  said  fish  should  be 
carried  and  conveyed  by  the  defendants  from  Scarborough  ^aforesaid 
to  Manchester  aforesaid,  and  there  delivered  for  the  plaintiff,  at  the 
said  reduced  rate  of  carriage,  upon  the  said  condition  and  the  terms 
thereof  in  that  behalf  aforesaid.    Issue  on  these  pleas. 

There  were  four  other  counts  for  not  carrying  other  fish  from 
Scarborough  to  London.  The  pleadings  on  each  were  similar  to 
those  on  the  first  count. 

The  cause  was  first  tried  before  Lord  Campbell,  Ch.  J.,  at  the 
sittings  in  London  after  last  Hilary  Term,  when  a  general  verdict 
passed  for  the  plaintiff :  but  a  new  trial  was  granted,  in  order  that 
it  might  be  ascertained  whether  a  notice  hereafter  mentioned  had 
been  served  on  the  plaintiff  or  not :  the  defendants  were  to  admit 
the  rest  of  the  plaintiff's  case,  and  the  amount  of  damages. 

On  the  second  trial,  before  Coleridge,  J.,  at  the  sittings  in  London 
during  last  Trinity  Term,  the  following  facts  were  agreed  on  by  both 
sides.  The  plaintiff  was  a  fish  merchant  at  Scarborough.  There  is 
railway  communication  from  Scarborough  to  Manchester  and  to 
London.  The  terminus  at  Scarborough  is  part  of  the  defendants' 
railway,  which  communicates  with  other  railways  leading  to  Man- 
chester and  London.  The  defendants,  as  is  usual,  collect  goods  at 
their  own  terminus  and  forward  them  through  the  connecting  lines 
to  their  destination ;  and  it  was  admitted  that  the  fish  in  question 
had  been  sent  by  defendants'  line,  and  not  delivered  in  due  time,  to 
the  damage  of  plaintiff.  The  learned  Judge  ruled  that,  after  these 
admissions,  made  in  obedience  to  the  rule  granting  the  new  trial, 
the  onus  lay  on  the  defendants ;  and  their  counsel  began.  The 
parts  of  the  evidence,  material  to  the  question  discussed  in  banc, 
were  as  follows. 

The  defendants  had  caused  a  large  number  of  notices  to  ba 
printed ;  of  which  the  following  is  a  copy. 

"  York  and  North  Midland  Railway.  Notice.  Fish  Traffic.  Fish 
being  a  perishable  and  consequently  a  hazardous  article  of  traffic, 
the  York  and  North  Midland  Railway  Company  hereby  give  notice 
that,  on  and  after  the  12th  April,  1852,  they  will  carry  it  at  the 
reduced  rates  at  present  charged,  or  which  may  hereafter  be 
charged,  below  the  rate  which  the  said  Company  is  entitled  to 
charge,  on  the  following  conditions  only. 

"  1st.  The  consignor  to  undertake  all  risks  of  loading,  unloading 


Walker 

t. 
York  and 

North 
Midland 
Railway 
Company. 

[  *762  ] 


[753] 


782 


1858.     Q.  B.     2  EL.  &  BL.  753—754. 


[B.R. 


Walkkb 

V. 

York  and 

North 
Midland 
Railway 
Company. 


1*754] 


or  carriage,  whether  arising  from  the  negligence  or  default  of  this 
Company  or  their  servants,  or  from  defects  or  imperfections  in  the 
station,  platform  or  other  place  of  loading  or  unloading,  or  of  the 
carriage,  engine,  train  or  railway,  in,  hy  or  upon  which  the  said 
fish  may  he  conveyed,  or  from  any  other  cause  whatever. 

"  2.  This  Company  is  not  to  he  responsible  for  the  delivery  of  fish 
in  any  certain  or  reasonable  time,  nor  in  time  for  any  particular 
market ;  nor  are  they  to  be  required  to  carry  or  forward  by  any 
particular  train,  nor  are  they  to  be  responsible  for  loss  or  damage 
arising  from  any  delay  or  stoppage,  however  occasioned. 

"  8.  Fish  booked  for  places  beyond  the  limits  of  this  Company's 
lines  will  only  be  carried  by  them  so  far  as  their  line  is  concerned 
on  the  above  conditions,  and  afterwards  delivered  to  some  other 
Company  or  person  to  be  carried  by  such  other  Company  or  person, 
upon  the  same  terms  and  conditions  as  are  herein  stipulated  for  as 
regards  this  Company. 

"  4.  The  station  clerks  and  servants  of  the  Company  have  no 
authority  to  alter  or  vary  these  conditions." 

A  clerk,  ordinarily  employed  for  defendants  at  York,  who  was 
called  for  defendants,  proved  that,  on  2nd  September,  1852,  *he  was 
sent  with  a  large  number  of  these  printed  notices  to  Scarborough ; 
and  at  Scarborough  received,  from  the  station  master  there,  a  list 
of  the  fishdealers  at  Scarborough.  He  then  went  down  to  the  sands, 
where  the  fishing  boats  were  coming  in,  and  where  consequently 
many  of  the  fishdealers  were  assembled,  and  there  served  as  many 
of  them  as  he  could  with  copies  of  the  notice.  Amongst  others,  he 
served  a  person  whom  he  believed  to  be  the  plaintiff;  but,  as  he 
was  not  then  personally  acquainted  with  the  plaintiff,  he  could  not 
speak  very  positively  to  the  identity.  On  crosB-examination  it 
appeared  that  the  persons  served  were  very  angry ;  that  many  tore 
up  the  notices  and  said  that  they  would  not  be  bound  by  them  ; 
and  that  there  was  considerable  disturbance.  The  station  master 
at  Scarborough  gave  evidence  that,  on  the  3rd  September,  he  saw 
the  plaintiff,  who  said  to  him :  "  What  is  the  use  of  sending  that 
old  fellow  to  serve  these  notices  ?  they  are  of  no  use."  The  fish, 
the  subject  of  the  first  count,  were  sent  off  on  that  same  3rd  of 
September.  The  plaintiff  himself,  who  was  called  as  a  witness, 
denied  having  been  personally  served  with  the  notice,  and  denied 
having  ever  consented  to  be  bound  by  its  terms.  The  learned 
Judge  left  it  to  the  jury  to  say  whether  there  was  a  special  contract 
or  not.    He  told  them  that  the  first  question  was  one  of  fact, 
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whether  the  plaintiff  was  served  with  the  notice ;  and  that,  if  they     Walker 
were  of  that  opinion,  they  might  infer  a  special  contract.     And  he     York  and 
advised  them  to  draw  that  inference  from  the  receipt  of  the  notice     ^^"d 
and  the  subsequent  sending  of  the  goods,  unless,  in  the  interim,  the     Railway 
plaintiff  had  unambiguously  refused  to  deliver  the  goods  on  the 
terms  of  the  notice,  and  the  defendants  had  acquiesced  in  that 
refusal.     The  *jury  found  that  there  had  been  a  service  of  the       [  *755  ] 
notice,  and  that  there  was  a  special  contract.    The  verdict  was 
entered  for  the  defendants  on  the  second  and  third  issues,  and  the 
corresponding  issues  on  the  pleas  to  the  other  counts. 

M.  Chambers,  in  last  Trinity  Term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection. 

Watson  and  Joseph  Addison  now  showed  cause : 

The  direction  of  the  learned  Judge  was,  if  exceptionable  at  all, 
too  favourable  to  the  plaintiff.  The  defendants,  though  common 
carriers  from  Scarborough,  are  not  bound  to  continue  common 
carriers  of  all  articles :  Johnson  v.  Midland  Railway  Company  (1), 
They  therefore  might  well  refuse  in  future  to  accept  fish  as  common 
carriers  at  all :  and,  if  they  did  so,  the  second  plea,  which  denies 
that  they  received  them  as  common  carriers,  would  be  proved. 
But,  assuming  that  they  remain  common  carriers  of  fish,  and  that, 
as  such,  they  might  be  liable  to  an  action  for  not  accepting  fish, 
properly  offered  to  them  as  carriers,  still  they  are  not  liable  in  this 
action  unless  they  did  in  fact  accept  the  goods  as  carriers :  Wyhl  v. 
Pickford  (2).  The  question  therefore  which  ought  to  have  been  left 
to  the  jury  was :  On  what  terms  did  the  defendants  accept  those 
goods?  But  the  ground  of  complaint  against  the  direction  is 
understood  to  be  that  the  learned  Judge  said  that  a  special  contract 
ought  to  be  inferred  from  the  receipt  of  the  notice  and  subsequent 
sending  of  the  goods,  unless  the  plaintiff  refused  to  send  on  those 
terms,  and  the  defendants  assented  to  the  refusal.  This  question 
does  not  really  arise  on  the  facts.  The  plaintiff's  case  was  *that  [  *756  | 
he  never  received  the  notice  at  all ;  and  of  course  he  could  make 
no  case  depending  on  his  refusal  to  be  bound  by  a  notice  which 
he  said  he  did  not  receive.  It  is  true  that  the  defendants  gave 
evidence,  which  the  jury  believed,  that  plaintiff  did  receive  the 
notice,  and  that  he  did  say  to  the  station  master  that  it  was  of  no 
use.    But  the  station  master  had  no  authority  to  vary  the  terms 

(1)  80  E.  B.  611  (4  Ex.  307). .  (2)  58  B.  B.  775  (8  M.  &  W.  443)* 
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Walker  contained  in  the  notice;  and  plaintiff  was  expressly  informed  of 

York  akd  that  want  of  authority.     His  communication  to  the  station  master 

Midland  therefore  was  not  a  dissent  communicated  to  the  defendants,  and 

Railway  had  no  more  effect  than  a  statement  to  any  stranger. 

M.  Chambers  and  Cowling,  in  support  of  the  rule : 

In  order  to  make  a  special  contract,  hoth  parties  must  assent  to 
its  terms.     There  was,  in  this  case,  ample  evidence  that  plaintiff 
did  not  intend  to  assent ;  so  that  the  question  raised  is,  Whether 
the  learned  Judge  was  justified  in  directing  the  jury  to  infer  a 
special  contract,  limiting  the  liability  of  the  defendants,  from  the 
fact,  which  the  jury  have  found,  that  plaintiff  received  the  notice 
and  afterwards  sent  the  goods,  even  though  he  dissented  in  fact. 
It  is  not  disputed  that,  at  common  law  before  the  Carriers  Act 
(11  Geo.  IV.  &  1  Will.  IV.  c.  68),  a  jury  ought  to  have  inferred  a 
special   contract  to  carry  on  the  terms   contained   in  any  notice 
brought  home  to  the  customer  before  the  goods  were  delivered. 
The  law  in  that  respect  is  stated  accurately  in  Story  on  Bailments 
(1st  edition)  p.  356,  sect.  557.    And   it  is  not  disputed  that  an 
actual  assent  by  the  customer  to  the  terms  contained  in  any  notice 
will  still  constitute  a  special  contract;   and   that  assent  may  be 
proved  in  any  manner.    But  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  68, 
s.  4,  restrains  the  effect  of  notices ;  and  now  the  inference  to  be 
[  *757  ]       drawn  *from  the  Bending  of  goods  to  be  carried,  after  being  affected 
with  a  notice,  is  to  be  drawn  from  the  notice  and  the  effect  of  the 
Act  combined.     If  the  remuneration  offered  is  adequate  for  the 
common  carrier's  risk,  the  carrier  must  carry  the  goods,  if  required, 
as  a  common  carrier ;  and  if  he  refuses  he  is  liable  to  an  action. 
If  the  customer  agrees   to  a  contract  by  which   the   liability  is 
different,  that  contract  supersedes  the  common  law  liability.    But 
the  agreement  must,  since  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  68,  be 
an  actual  agreement,  and  must  not  be  inferred  merely  from  a 
notice  brought  home  to  the  customer.     The  three  first  sections  of 
that  Act  are  for  the  benefit  of  carriers.     Sect.  1  enacts  that  carriers 
shall  not  be  liable  for  the  loss  of  certain  articles  of  great  value  and 
small  bulk,  unless  their  nature  be  declared  and  a  higher  charge 
paid.     Sect.  2  enacts  that  a  notice  to  this  effect,  published  in  a 
particular  manner,  shall  be  binding  on  all  parties,  without  proof  of 
its  having  come  to  their  knowledge.     Sect.  8  provides  that,  unless 
such  a  notice  be  published  in  that  particular  manner,  the  carrier 
shall  not  have  the  benefit  of  that  Act,    Then  comes  sect.  4,  by  way 
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of  proviso  upon  those  three  sections.  It  provides  that  "  no  public 
notice  or  declaration  heretofore  made  or  hereafter  to  be  made  shall 
be  deemed  or  construed  to  limit  or  in  anywise  affect  the  liability  at 
common  law  of  any  "  public  common  carriers  by  land,  "  for  or  in 
respect  of  any  articles  or  goods  to  be  carried  or  conveyed  by  them ; 
but  that  all "  such  carriers  shall  "  be  liable,  as  at  the  common  law, 
to  answer  for  the  loss  of  any  injury  to  any  articles  and  goods  in 
respect  whereof  they  may  not  be  entitled  to  the  benefit  of  this  Act, 
any  public  notice  or  declaration  by  them  made  or  given  contrary 
thereto,  or  in  anyways  limiting  such  liability,  notwithstanding." 
This  section  deprives  carriers  of  any  benefit  they  might  *previously 
have  derived  from  a  notice  or  declaration  limiting  their  liability ; 
the  uncertainty  of  the  proof  of  such  notices  being  brought  home 
to  the  customer's  knowledge  having  rendered  such  benefit  of  a 
doubtful  character,  and  being  one  of  the  causes  leading  to  the 
passing  of  the  Act.  Sect.  6  unquestionably  preserves  the  full  effect 
of  special  contracts ;  but  such  special  contracts  must  mean  actual 
contracts  where  the  assent  of  the  customer  in  fact  is  proved ;  for 
instance,  by  his  signing  a  receipt  acknowledging  the  terms,  as  in 
Shaw  v.  York  and  North  Midland  Railway  Company  (l)  and  the 
other  cases  respecting  the  carriage  of  horses.  This  seems  the  only 
mode  of  reading  sects.  4  and  6  consistently  together.  To  say  that 
a  special  contract,  within  sect.  6,  ought  to  be  inferred  from  the 
previous  service  of  a  notice  is  to  make  sect.  4  of  no  avail;  for 
before  the  Act  the  effect  of  a  notice  was  no  more  than  that  a 
contract  was  inferred  from  its  being  brought  home  to  the  customer. 
There  is  nothing  in  the  Act  to  except  notices  personally  served 
from  its  general  terms.  In  the  present  case,  there  is  nothing  but 
the  statement  in  the  notice  to  show  that  the  terms  of  carriage  were 
reduced;  and  nothing  even  there  to  show  that  the  remuneration 
charged  was  not  ample  for  the  common  law  risk. 

(Lord  Campbell,  Ch.  J. :  The  Act  is  confined  to  public  notices, 
and  has  no  reference  to  a  special  contract  inferred  from  a  private 
notice  personally  served.) 

Here  the  notice  is  a  public  one,  addressed  to  no  individual  in 

particular,  but  such  as  might  be  affixed  in  the  office.    The  mode 

of  publication,  whether  by  fixing  it  in  the  office  or  by  advertisement, 

can  make  no  difference.    Neither  can   the  mode  in  which  it  is 

(1)  78  R.  B.  395  (13  Q.  B.  347).  See 
Austin  v.  Manchester ,  Sheffield  Ac.  Bail- 
way  Company,  16  Q.  B.  600 ;  'Fowles  v. 
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brought  home  to  *the  customer,  whether  by  his  seeing  it  in  the 
office,  or  in  a  newspaper,  or  being  personally  served.  The 
language  of  sect.  4  in  these  respects  is  general ;  and  the  intention 
of  the  Legislature  seems  equally  so.  In  Crouch  v.  North  Western 
Railway  Company  (1)  a  notice  was  personally  served  on  the  plain- 
tiff; yet  the  Common  Pleas  refused  to  enter  the  verdict  for  the 
defendants.  The  Court  therefore,  in  that  case,  must  have  held 
that  a  special  contract  was  not  to  be  inferred  from  the  personal 
service  of  a  notice  and  the  subsequent  sending  of  the  goods.  At 
all  events  it  was  a  misdirection  to  tell  the  jury  they  ought  to  infer 
a  contract  though  the  plaintiff  did  not  agree,  unless  the  defendants 
agreed  to  his  disagreement.  There  must  be  two  assents  to  make  a 
contract. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  It  seems  to 
be  contended  by  Mr.  Cowling  that,  since  stat.  11  Geo.  IV.  «fe  1 
Will.  IV.  c.  68,  it  is  not  lawful  to  make  a  special  contract  limiting 
the  liability  of  a  carrier ;  but  I  am  clearly  of  opinion  that  the 
Legislature  had  no  such  intention,  and  that  such  is  not  the  opera- 
tion of  the  Act.  Sect.  4  in  effect  says  that  a  carrier  shall  not  limit 
his  liability  merely  by  a  public  notice,  but  leaves  it  open  to  him 
to  limit  his  liability  by  a  special  contract.  In  the  present  case, 
the  declaration  alleges  that  the  defendants  received  the  goods  as 
common  carriers  with  a  common  law  liability.  The  second  plea 
says  that  they  did  not  receive  them  on  those  terms ;  and  the  third 
plea  that  they  received  them  on  certain  conditions.  Is  there 
not  evidence  that  the  defendants  had  not  received  them  on  the 
terms  alleged,  which  is  the  second  issue,  and  that  there  was  a 
special  *contract,  which  is  the  third  ?  The  jury  found  that  one  of 
those  printed  papers  had  been  personally  served  on  the  plaintiff, 
and  that  subsequently  he  delivered  the  goods  to  be  carried  by  the 
defendants.  I  think  that  evidence  justifying  a  jury  in  inferring 
that  the  goods  were  received  under  a  special  contract  to  carry  on 
the  terms  contained  in  that  paper.  How  then  was  the  question  left 
to  the  jury?  I  think  most  correctly.  On  the  former  trial  before 
me,  a  verdict  was  found  for  the  plaintiff,  on  the  supposition  that 
the  paper  had  not  been  served  on  the  plaintiff ;  but  a  new  trial  was 
granted,  in  order  to  ascertain  how  that  fact  was,  and  to  ascertain 
that  only.     At  the  present  trial,  the  Judge  first  left  it  to  the  jury 

(1)  Common  Pleas,  19th  April,  1852 ;  19  L.  T.  0.  SL  90 ;  uot  reported  elsewhere* 
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to  say  how  that  fact  was ;  he  then  proceeded,  not  to  tell  them  as  a 
matter  of  law  that,  if  that  fact  was  as  alleged  by  the  defendants, 
they  must  find  a  special  contract ;  but  that,  in  that  case,  it  was  a 
question  for  them  whether  they  would  infer  a  special  contract.  He 
then  went  on  to  tell  them  that  they  ought  to  draw  that  inference, 
not  telling  them  that  as  a  matter  of  law,  but  telling  them  that  in 
their  place  he  would  draw  that  inference,  unless  in  the  interval  the 
plaintiff  had  signified  his  refusal  to  be  bound  by  those  terms,  and 
the  defendants  had  acquiesced  in  that  refusal.  Now  in  this  case 
there  could  be  no  such  acquiescence ;  for  there  was  no  one,  at 
Scarborough,  having  authority  to  receive  the  goods  on  any  other 
terms;  and  the  plaintiff  had,  in  the  paper  served  on  him,  been 
expressly  told  that  no  one  had  any  authority  to  do  so.  I  think 
therefore  that,  as  the  jury,  though  not  necessarily  bound  to  infer  a 
special  contract,  were  at  liberty  to  do  so,  the  direction  was  correct, 
and  the  verdict  on  both  pleas  right. 

Wightman,  J. : 

The  question  is,  whether  there  was  *any  evidence  from  which  the 
jury  might  find  a  special  contract.  It  is  not  raised  quite  in  that 
form ;  but  that  is  the  substantial  question.  The  defendants  had 
Berved  the  plaintiff  with  a  notice  that,  in  consideration  of  their 
carrying  fish  at  reduced  charges,  they  would  require  their  customers 
to  agree  to  certain  conditions  on  which,  and  on  which  only,  they 
would  carry  fish  ;  and  they  also  state  in  the  notice  that  no  servant 
of  theirs  has  power  to  alter  these  terms.  The  question  is,  whether 
the  fish  in  question  was  received  under  a  contract  to  carry  on  these 
terms.  Now  the  plaintiff  did  not  assent  in  express  words  to  these 
conditions  :  on  the  contrary,  he  objected  to  them  ;  but  still,  for  all 
that,  he  sent  the  goods,  knowing  that  no  servant  had  power  to  alter 
the  conditions,  and  that  they  would  be  accepted  on  those  conditions 
only :  and  I  think  he  must  be  taken  to  have  sent  them  on  these 
terms  unless  there  was  something  in  the  law  to  prevent  the  con- 
ditions from  binding.  Mr.  Cowling  contends  that  there  is  such  a 
law,  and  that  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  68,  s.  4,  prevents 
this  notice  from  affecting  the  liability  of  the  defendants  as  carriers: 
but  I  do  not  think  that  such  is  the  effect  of  the  Act.  It  is  confined, 
I  think,  to  public  notices,  such  as  were  very  common  before  the 
Act ;  notices  addressed  to  the  public  at  large,  raising  a  question,  in 
every  case,  whether  the  notice  was  brought  home  to  the  particular 
person  ;  I  do  not  think  it  applicable  to  a  notice  specifically  delivered 
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to  a  particular  person  to  form  the  basis  of  a  special  contract  with 
him.  The  Judge  told  the  jury  that,  if  such  a  notice  was  specifically 
delivered  to  the  plaintiff,  unless  it  could  be  shown  that  he  dissented 
from  those  terms,  and  the  defendants  acquiesced  in  his  dissent, 
they  ought  to  infer  that  the  plaintiff,  persisting  in  sending  the 
goods,  assented  to  their  being  taken  on  the  terms.  I  think  so  too. 
If  a  *man  is  told  that  goods  will  not  be  received  except  on  certain 
terms,  and  notwithstanding  this  he  will  send  the  goods,  I  think  that 
he  must  be  taken  to  agree  that  they  shall  be  taken  on  these  terms. 
Stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  68,  s.6,  expressly  saves  special  con- 
tracts ;  and  I  think  Mr.  Cowling  hardly  contended  that  a  special 
contract  might  not  be  proved  by  a  letter  sent  to  an  individual 
addressed  to  him,  and  a  subsequent  delivery  of  the  goods,  though, 
if  such  a  notice  is  in  the  shape  of  a  circular,  he  says  it  is  within 
sect.  4.  But  I  think  sect.  4  is  limited  to  public  notices,  advertised 
or  put  up  in  an  office. 

Coleridge,  J. : 

I  shall  add  nothing  as  to  my  own  ruling  in  this  case  ;  but  I  shall 
confine  myself  to  the  effect  of  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  68, 
which  is  of  general  importance.  It  is  well  known  that  before  that 
Act  the  common  law  liability  of  carriers  pressed  heavily  upon  them 
in  respect  to  articles  of  great  value,  for  which  they  received  a 
small  remuneration.  The  Legislature  therefore  interfered,  and,  as 
to  those  articles,  provided  a  mode  by  which  the  carriers  might 
secure  themselves  from  such  liability ;  and  at  the  same  time  it  took 
away  the  imperfect  and  vexatious  mode,  which  had  been  adopted 
by  carriers,  of  limiting  their  liability  by  public  notices,  a  mode 
which,  as  every  lawyer  knows,  led  to  much  and  vexatious  litiga- 
tion. Therefore  the  Legislature,  by  sect.  4,  says  they  shall  not 
limit  their  liability  by  any  "  public  notice  or  declaration."  But, 
by  sect.  6,  it  goes  on  to  say  that  nothing  shall  affect  any  special 
contract.  The  Legislature  says  nothing  as  to  the  mode  in  which 
such  a  special  contract  shall  be  made :  it  is  not  required  to  be  in 
writing  or  signed ;  nor  is  there  any  other  formal  requisite :  so 
that  in  every  case  it  must  be  *a  question  of  fact  whether  there  was 
such  a  contract.  In  the  present  case,  the  notice  was  a  public 
notice :  but  a  copy  was  sent  to  the  plaintiff,  and  might  form  the 
basis  of  a  special  contract.  I  think  that,  when  he  afterwards 
brought  his  goods  and  sent  them  at  the  reduced  rates,  it  was  suffi- 
cient evidence  that  he  assented  to  the  terms.     It  is  true  that,  on 
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the  same  day,  be  grumbled  at  those  terms :  but,  as  this  was 
addressed  only  to  the  station  master,  who  had,  as  the  plaintiff  knew, 
no  power  to  vary  them,  I  think  it  goes  for  nothing. 

^ Rule  discharged  (l). 

WARRINGTON   v.   EARLY  (£). 

(2  El.  &  Jfl.  763-766;  S.  C.  23  L.  J.  Ex.  47  ;  18  Jur.  42.) 

A  promissory  note  was  made,  payable  six  months  after  date,  "  with  lawful 
interest."  Alter  it  had  been  signed,  without  the  assent  of  the  maker,  but 
with  the  assent  of  the  holder,  there  was  added,  in  the  corner  of  the  note, 
"  interest  at  six  per  cent,  per  annum  "  : 

Held,  that  this  addition  materially  altered  the  contract ;  and  that  the 
holder  could  not  recover  on  the  note  against  the  maker. 

The  first  count  in  the  declaration  alleged  that  defendant,  on  80th 
January,  1850,  by  his  promissory  note  now  over-due,  promised  to 
pay  plaintiff  or  his  order,  six  months  after  date,  1,000J.,  with  lawful 
interest  thereon  from  the  date  thereof,  but  did  not  pay  the  same. 

Pleas.  1.  To  first  count:  That  defendant  did  not  make  the 
note.    Issue  thereon. 

2.  To  first  count :  "  That,  after  the  alleged  making  of  the  said 
note,  and  before  this  suit,  and  before  the  said  note  fell  due,  it  was 
materially  altered,  without  the  consent  of  the  defendant,  by  a 
person,  not  the  defendant,  writing  thereon,  at  the  request  of  the 
plaintiff,  words  purporting  that  the  amount  of  the  said  note  was  to 
be  paid  with  interest  at  the  rate  of  six  pounds  per  centum  per 
annum  :  whereas,  when  the  said  note  was  made  by  the  defendant, 
it  purported  that  the  amount  thereof  was  payable  with  interest  at 
the  rate  of  only  five  pounds  per  *centum  per  annum."  Replica- 
tion :  De  injuria.     Issue  thereon. 

Other  issues  of  fact  arose,  which  became  immaterial. 

On  the  trial,  before  Crompton,  J.,  at  the  last  Oxfordshire  Assizes, 
the  plaintiff  produced  the  note  ;  of  which  the  following  is  a  copy. 

"  £1,000  :  0  :  0.  "  Whbblock,  January  30th,  1850. 

"  Six  months  after  date,  we  jointly  and  severally,  and  each  two  of 
us  jointly,  promise  to  pay  to  Mr.  Leonard  Warrington,  or  order, 
one  thousand  pounds,  with  lawful  interest  from  the  date  hereof,  for 
value  received. 


"  Interest  at  six  per  cent, 
per  annum. 

(1)  Erie,  J.  had  gone  to  Chambers. 


"  John  S.  Leake. 

"  Chas.  Leake. 

"  John  Early,  Senr." 

(2)  See  now  Bills  of  Exchange  Act, 
1882  (45  &  46  Vict.  c.  61),  s.  64.— A.  C. 
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The  defendant's  signature  was  proved.  It  appeared  that  the 
words  "  Interest  at  six  per  cent,  per  annum  "  were,  after  the  note 
had  been  signed  by  the  three  parties,  added  under  the  following 
circumstances.  The  plaintiff  received  the  note  from  John  S.  Leake 
and  Charles  Leake,  the  defendant  Early  not  being  present.  The 
plaintiff  required  an  explanation  of  the  words  "  lawful  interest "  in 
the  body  of  the  note.  And  finally  John  S.  Leake,  the  defendant 
still  being  not  present,  added  the  words  in  question.  Under  the 
direction  of  the  learned  Judge,  a  verdict  was  then  found  for 
defendant  on  the  issue  on  the  second  plea,  and  for  the  plaintiff  on 
the  issue  on  the  first  plea.  Leave  was  reserved  to  move  to  enter  a 
verdict  for  plaintiff  on  the  issue  on  the  second  plea;  and  it  was 
agreed  that,  if  any  question  of  fact  ought  to  have  been  left  to  the 
jury,  the  Court  should  be  at  liberty  to  deal  with  it. 

Keating  now  moved  accordingly  (l) : 

The  memorandum  in  the  corner  of  the  note  is  no  part  of  the 
note ;  and  therefore  the  insertion  of  it  does  not  affect  the  instru- 
ment, as  it  would  if  the  insertion  had  been  in  the  body  of  the  note. 

(Lord  Campbell,  Ch.  J. :  If  these  words  had  been  written  in  the 
corner,  before  the  note  was  signed,  would  they  not  have  concluded 
the  makers  as  to  the  amount  of  interest  ?) 

They  would  not.  The  interest  contracted  for  in  the  note  is 
"  lawful  interest."  The  allegation  in  the  plea,  that  the  note 
purported  that  the  amount  of  interest  to  be  paid  was  five  per  cent., 
is  not  supported,  unless  indeed  lawful  interest  can  be  said  to  be 
five  per  cent.  In  Exon  v.  Russell  (2)  a  note  was  made  with  the 
wTords  "  at  Messrs.  Brown,  Cobb  &  Co.,  Bankers,  London,"  in  the 
corner :  but  it  was  held  a  Variance  to  describe  the  note  as  made 
payable  at  the  bankers'. 

(Lord  Campbell,  Ch.  J. :  In  that  case  the  words  were  not,  from 
their  general  acceptation,  a  part  of  the  contract.  But  what  can  the 
words  here  mean  except  that  six  per  cent,  interest  is  to  be  paid  ?) 


Occurring  where  they  do,  they  are  not  incorporated  in  the  contract: 
had  the  plaintiff  declared  on  the  note  as  payable  with  six  per  cent, 
interest  he  would  have  been  nonsuited. 


(1)  Before  Lord  Campbell,   Ch.  J., 
Coleridge,  Wightman  and  Erie,  JJ 


(2)  4  M.  &  S.  605. 
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there  with  defendant's  privity. 

Erle,  J. :  It  seems  to  me  that,  if  they  were  there  before  the  note 
was  signed,  they  would  form  part  of  the  contract.) 

The  rule  must  be  the  same  respecting  these  words  as  it  would  be 

respecting  a  place  of  payment.    Had  a  place  been  named  in  the 

body  of  the  note,  that  would  have  *been  part  of  the  contract,  but       [  *766  ] 

not  if  the  place  were  only  named  by  a  memorandum  in  the 

corner. 

Cur.  adv.  vtdt. 

Afterwards,  in  this  Term  (23rd  November),  Lord  Campbell,  Ch.  J. 
delivered  the  judgment  of  the  Court  : 

In  this  case  there  will  be  no  rule.  The  alteration  was  fatal. 
The  note  was  made,  payable  at  six  months  after  date,  with  lawful 
interest.  The  holder,  the  present  plaintiff,  is  a  party  to  the 
addition,  in  the  corner  of  the  note,  of  the  words  "  interest  at  six 
per  cent,  per  annum."  That,  we  think,  was  made  part  of  the 
contract:  had  it  been  inserted  in  the  body  of  the  note  it  would 
have  unquestionably  been  so :  and,  though  it  was  inserted  in  the 
corner,  if  that  had  been  done  before  the  note  was  signed  it  would 
have  bound  the  maker,  inasmuch  as  the  effect  of  a  written  contract 
is  to  be  collected  from  all  within  the  four  corners  of  the  instrument- 
When  it  is  said  that  the  naming  of  a  place  of  payment  in  the 
corner  does  not  make  that  a  part  of  the  contract,  that  is  not  on  the 
principle  that,  because  the  writing  is  in  the  corner,  it  therefore 
cannot  form  part  of  the  contract,  but  because  what  is  there  written 
is,  from  mercantile  usage,  a  mere  memorandum,  for  the  con- 
venience of  parties.  We  think,  therefore,  that  there  has  been  here 
a  material  alteration  of  the  contract,  made  by  the  holder :  and  that 
the  verdict  ought  not  to  be  disturbed. 

Rule  refused. 
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Though  a  person  employing  a  contractor  to  do  a  lawful  act  is  not 
responsible  for  the  negligence  or  misconduct  of  the  contractor  or  his  servants 
in  executing  that  act,  yet,  if  the  act  itself  is  wrongful,  the  employer  is 
responsible  for  the  wrong  so  done  by  the  contractor  or  his  servants,  and  is 
liable  to  third  persons  who  sustain  damage  from  the  doing  of  that  wrong. 

Count  for  unlawfully  digging  a  trench  in  a  public  street  and 
highway,  and  heaping  up  stones  and  earth,  excavated  from  the  said 
trench,  upon  the  said  street  and  highway,  so  as  to  obstruct  it,  and 
to  be  a  common  public  nuisance ;  whereby  plaintiff,  lawfully  passing 
along  the  said  public  street  and  highway,  fell  over  the  said  stones 
and  earth,  so  heaped  up  as  aforesaid,  and  broke  her  arm. 

Plea :  Not  guilty.    Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  last  York  Assizes,  it 
appeared  that  the  defendants  had  made  a  contract  with  persons 
trading  under  the  firm  of  Watson,  Brothers,  of  Sheffield,  by  which 
Watson,  Brothers,  contracted  to  open  trenches  along  the  streets  of 
Sheffield  in  order  that  the  defendants  might  lay  gas  pipes  there, 
and  afterwards  to  fill  up  the  trenches  and  make  good  the  surface 
and  flagging.  Watson,  Brothers,  did  accordingly,  by  their  servants, 
open  the  trenches  along  one  of  the  streets  in  question,  and,  after 
the  pipes  were  laid,  proceeded  to  fill  up  the  trench  and  restore  the 
flagging.  In  doing  so,  the  servants  of  Watson,  Brothers,  carelessly 
left  a  heap  of  stones  and  earth  upon  the  footway ;  and  the  plain- 
tiff, passing  along  the  street,  fell  over  them  and  broke  her  arm. 
Neither  the  defendants  nor  Watson,  Brothers,  had  any  legal  excuse 
for  breaking  open  the  street  in  the  manner  described,  which  was  a 
[  *768  ]  public  "nuisance.  It  was  objected,  for  the  defendants,  that  the 
cause  of  the  accident  was  the  negligence  of  the  servants  of  the  con- 
tractors, Watson,  Brothers,  for  which  the  defendants  were  not 
responsible.  It  was  answered  that  the  contract  was  to  do  an  illegal 
act,  viz.  to  commit  a  nuisance ;  and,  that  being  so,  that  the  defen- 
dants were  responsible.  The  learned  Judge  directed  a  verdict 
for  the  plaintiff,  with  leave  to  move  to  enter  a  verdict  for  the 
defendants. 

T.  Jones  now  moved  accordingly  : 

The  defendants  cannot  be  responsible  for  the  act  of  the  servants 
of  their  contractors :  Overton  v.  Freeman  (1). 

(1)  11  C.  B.  867. 
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(Lord  Campbell,  Ch.  J. :  In  that  case  the  parties  made  a  contract 
to  do  a  lawful  act ;  for  they  were  authorized  to  pave  the  streets : 
and  the  nuisance  arose  from  the  negligence  of  the  sub-contractor, 
who,  when  he  was  negligent,  was  not  doing  what  he  was  employed 
to  do.  But  here  Watson,  Brothers,  by  the  contract  bound  them- 
selves to  the  defendants  to  commit  a  public  nuisance.  Do  you  say 
that  a  person  who  employs  another  to  do  an  illegal  act  is  not  respon- 
sible for  that  act,  unless  the  relation  of  master  and  servant  exists 
between  him  and  the  actual  tortfeasor  ?) 

Yes ;  a  man  is  in  no  case  answerable  for  the  act  of  a  contractor's 
servants :  Knight  v.  Fox  (1). 

(Erle,  J. :  In  that  case  the  wrong  complained  of  was  negligence ; 
and  the  defendant  had  not  employed  the  contractor  to  be  negligent. 
But  it  seems  to  me  that,  if  trespass  were  brought  for  breaking  a 
man's  close,  and  the  facts  were  that  the  plaintiff's  fields  had  been 
ploughed  up  by  persons  who  had  contracted  with  the  defendant  to 
*plough  it  at  so  much  an  acre,  the  verdict  on  Not  guilty  should  pass 
for  the  plaintiff,  inasmuch  as  the  defendant  had  employed  the  men 
to  commit  the  trespass.  I  should  however  like  to  know  exactly 
how  the  facts  were  here.  I  suppose  the  contract  was  made  as  if 
the  defendants  had  a  right  to  open  the  street.  Was  the  cause  of 
the  accident  the  opening  of  the  street  which  the  defendants  had 
employed  Watson,  Brothers,  to  do?  Or  was  it  some  act  of  negli- 
gence which  would  have  been  a  nuisance  even  supposing  the 
defendants  had  a  right  to  open  the  street  ?  If  it  was  the  latter,  it 
may  be  a  question  whether  the  defendants  can  be  said  to  have 
employed  Watson,  Brothers,  to  do  the  act  which  has  been  the  cause 
of  the  damage.) 

There  is  no  ground  for  the  distinction  between  a  contractor 
employed  for  one  purpose  or  another.  In  Peachey  v.  Rowland  (2) 
such  a  distinction  seems  to  be  hinted  at ;  but  there  is  no  authority 
for  it.  In  no  case  are  the  servants  of  the  contractor  the  servants  of 
the  contractee ;  and  a  man  is  not  liable  for  the  acts  of  another 
person's  servants. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  there  should  be  no  rule  in  this  case.  Mr. 
Jones  argues  for  a  proposition  absolutely  untenable,  namely,  that 

(1)  5  Ex.  721.  (2)  13  C.  B.  182 ;  22  L.  J.  C.  P.  81. 
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in  no  case  can  a  man  be  responsible  for  the  act  of  a  person  with 
whom  he  has  made  a  contract.  I  am  clearly  of  opinion  that,  if  the 
contractor  does  the  thing  which  he  is  employed  to  do,  the  employer 
is  responsible  for  that  thing  as  if  he  did  it  himself.  I  perfectly 
approve  of  the  cases  which  have  been  cited.  In  those  cases  the 
contractor  was  employed  to  do  a  thing  perfectly  lawful :  *the  relation 
of  master  and  servant  did  not  subsist  between  the  employer  and 
those  actually  doing  the  work :  and  therefore  the  employer  was  not 
liable  for  their  negligence.  He  was  not  answerable  for  anything 
beyond  what  he  employed  the  contractor  to  do,  and,  that  being 
lawful,  he  was  not  liable  at  all.  But  in  the  present  case  the  defen- 
dants had  no  right  to  break  up  the  streets  at  all ;  they  employed 
Watson,  Brothers,  to  break  up  the  streets,  and  in  so  doing  to  heap 
up  earth  and  stones  so  as  to  be  a  public  nuisance :  and  it  was  in 
consequence  of  this  being  done  by  their  orders  that  the  plaintiffs 
sustained  damage.  It  would  be  monstrous  if  the  party  causing 
another  to  do  a  thing  were  exempted  from  liability  for  that  act, 
merely  because  there  was  a  contract  between  him  and  the  person 
immediately  causing  the  act  to  be  done. 

Coleridge,  J.  concurred. 

Wightman,  J. : 

It  seems  to  me,  as  it  did  at  the  trial,  that  the  fact  of  the  defen- 
dants having  employed  the  contractors  to  do  a  thing  illegal  in 
itself  made  a  distinction  between  this  and  the  cases  which  have 
been  cited.  But  for  the  direction  to  break  up  the  streets,  the  acci- 
dent could  not  have  happened  :  and,  though  it  may  be  that  if  the 
workmen  employed  had  been  careful  in  the  way  in  which  they 
heaped  up  the  earth  and  stones  the  plaintiff  would  have  avoided 
them,  still  I  think  the  nuisance  which  the  defendants  employed  the 
contractors  to  commit  was  the  primary  cause  of  the  accident. 

Erle,  J. : 

I  agree  that  there  should  be  no  rule,  on  this  specific  ground  that, 

as  I  understand  the  facts,  the  *cause  of  the  accident  was  the  very 

thing  done  in  pursuance  of  the  specific  directions  of  the  defendants 

contained  in  their  contract;  and  that  in  my  opinion  makes  the 

distinction  between  the  present  case,  and  those  cited,  in  which  the 

cause  of  the  accident  was  the  negligence  of  those  doing  the  thing, 

not  the  thing  itself. 

Rule  refused. 
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BARTLETT   v.   KIR  WOOD.  1*53. 

Aiw.  8. 
(2  El.  &  BL  771—790;  S.  C.  23  L.  J.  Q.  B.  9;  2  C.  £.  R.  253;  18  Jur.  173;  

S.  0.  nom.  Bart/eU  v.  Curwood,  22  L.  T.  O.  S.  85.)  [  771  ] 

In  proceedings,  under  the  Pluralities  Act,  1838  (1  &  2  Vict.  c.  106),  for 
the  sequestration  of  a  benefice  for  non-residence,  it  is  not  necessary  that 
the  Bishop's  monition,  under  sect  54,  should  be  preceded  by  a  citation  or 
other  warning  to  the  incumbent. 

Where  the  incumbent,  in  answer  to  the  monition,  sends  a  return 
assigning  an  excuse  for  non-residence  which  the  Bishop  considers  insuffi- 
cient, that  is  a  sufficient  hearing  of  the  incumbent  to  authorize  the  Bishop 
to  make  an  order  upon  the  incumbent  to  return  into  residence  within  thirty 
days. 

Where  the  incumbent,  being  served  with  such  an  order,  sends  to  the  Bishop, 
upon  affidavit,  an  excuse  for  not  obeying  the  order,  which  the  Bishop  con- 
siders insufficient,  that  is  a  sufficient  hearing  of  the  incumbent  to  authorize 
the  Bishop  to  sequestrate  the  benefice  after  the  lapse  of  the  thirty  days. 

Under  sect.  58  a  benefice  becomes  void  if  it  remain,  for  the  space  of  a 
year,  under  sequestration  for  non-residence;  the  year  commencing  from 
the  date  of  the  decree  of  sequestration ;  the  case  not  falling  within  sect.  120, 
which  provides  that  for  all  purposes  of  the  Act,  except  as  therein  otherwise 
provided,  the  year  shall  commence  on  1st  January  and  be  reckoned  to 
31st  December,  both  inclusive. 

This  was  an  action  of  assumpsit,  commenced  11th  February,  1852, 
to  recover  850Z.  for  money  had  and  received.  Plea :  Non  assumpsit. 
Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  Middlesex 
sittings  after  Hilary  Term,  1858,  a  verdict  was  found  for  the 
plaintiff  for  850/.  damages,  subject  to  the  opinion  of  this  Court  upon 
a  case  which,  so  far  as  regards  the  points  discussed,  was  as  follows. 

On  1st  November,  1846,  there  was,  and  still  is,  a  district  chapel 
at  Ivington  called  Saint  John's,  in  the  parish  of  Leominster,  in 
Herefordshire.  The  chapel  *then  was  and  still  is  in  the  diocese  of  L  *772  J 
Hereford.  It  then  was,  and  still  is,  a  perpetual  curacy ;  and,  as 
such  perpetual  curacy,  it  then  had  and  still  has  annexed  and  of 
right  belonging  to  it  a  certain  annual  stipend  of  100/.,  and  also 
certain  fees,  dues,  profits,  and  emoluments,  amounting  yearly  to 
the  sum  of  61.  The  plaintiff  then  had  been  duly  presented  and 
nominated  by  the  patron  of  the  said  curacy  to  the  Bishop  of 
Hereford,  and  had  thereupon  then  been  duly  and  canonically 
licensed  to  the  said  curacy,  and  had  then  been  duly  and  canoni- 
cally instituted,  and  duly  and  canonically,  by  the  said  Bishop, 
inducted  into  and  invested  with  all  the  rights,  members  and 
appurtenances  thereto  belonging,  and,  amongst  other  things,  to 
all  the  fees,  dues,  profits  and  emoluments  aforesaid.  And  he  was 
then,  and  still  is,  perpetual  curate  of  the  said  benefice,  and  entitled 
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bartlett     to  all  the  fees,  &c,  and  all  rights,  members  and  appurtenances 
Kirwood.     annexed  to  and  belonging  to  the  said  curacy,  if  the  proceedings 
hereinafter  mentioned  do  not  deprive  him  thereof. 

On  16th  November,  1846,  the  plaintiff  was  sentenced  by  this 
Court  to  two  years'  imprisonment  for  a  misdemeanour,  that  is  to  say 
a  libel :  and,  on  the  same  day,  was  committed  to  prison :  and  lie 
remained  and  continued  in  prison,  under  such  sentence,  until  and 
upon  16th  November,  1848 ;  during  which  time  the  said  cure  was 
duly  served  by  a  curate  acting  in  the  premises,  previously  appointed 
by  the  plaintiff  and  approved  of  by  the  Bishop. 

On  22nd  December,  1846,  the  Bishop  of  Hereford  caused  to  be 
issued,  under  his  hand  and  seal,  and  duly  served  upon  the  plaintiff, 
the  following  monition. 

"  Thomas,  by  Divine  permission,  Lord  Bishop  of  Hereford :  To 
[  *773  ]  Josiah  Bartlett,  clerk,  incumbent  or  curate  *of  the  perpetual 
curacy  of"  &c,  "within  our  diocese  of  Hereford,  greeting.  It 
appearing  to  us  that  you,  the  said  J.  Bartlett,  being  a  spiritual 
person  holding  a  benefice  within  our  said  diocese,  and  not  having  a 
licence  to  reside  elsewhere,  nor  having  any  legal  cause  of  exemption 
from  residence,  do  not  sufficiently,  according  to  the  true  intent  and 
meaning  of  an  Act  made "  &c.  (1  &  2  Vict.  c.  106,  "  To  abridge 
the  holding  of  benefices  in  plurality,  and  to  make  better  provision 
for  the  residence  of  the  clergy  "),  "reside  on  such  benefice.  We 
do  thereupon,  in  pursuance  of  the  said  Act,  by  this  our  monition, 
issued  to  you  as  such  spiritual  person,  require  you  forthwith  to 
proceed  to  and  reside  in  such  benefice,  and  perform  the  duties 
thereof,  and  to  make  a  return  to  this  our  monition  within  forty 
days  after  the  issuing  hereof.  Oiven  under  our  hand  and  episcopal 
seal,  this  22nd  day  of  December,  in  the  year  of  our  Lord  1846,  and 
in  the  10th  year  of  our  consecration. 

"Thomas  Hereford  (l.s.)." 

On  28th  January,  1847,  the  plaintiff  made  and  transmitted  to 
the  Bishop  the  following  return  to  the  said  monition. 

"  To  the  Right  Reverend  Thomas,  by  Divine  permission,  Lord 
Bishop  of  Hereford,  greeting. 

"I,  Josiah  Bartlett,  clerk,  incumbent  of"  &c,  "diocese  of 
Hereford,  having  received  your  Lordship's  monition,  requiring 
me  to  reside  on  my  benefice  aforesaid,  do  hereby,  in  reply  or 
return  to  such  monition,  make  answer  and  say:  That  there  is 
no  house  of  residence  belonging  thereto.    And  I  further  say,  as 
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advised,  that  I  have  a  legal  cause  of  exemption  from  residence,  by     Babtlbtt 
^reason  of  my  forcible  detention/'  &c.     The  return  then  referred     Kibwood. 
to  the  sentence  of  this  Court,  impugning  the  same,  and  adding  that      [  *774  ] 
it  was  the  plaintiff's  intention  to  appeal  against  the  judgment,  and 
that  he  had  applied   for  the  Attorney-General's  fiat  for  a  writ 
of  error;  and  that,  if  the  Bishop  should  issue  his  order  for  the 
plaintiff's  return  into  residence,  the  plaintiff  would  apply  to  this 
Court  for  a  prohibition.     The  return  further  complained  of  the 
mode  in  which  another  charge  against  plaintiff  had  been  entertained 
by  the  Bishop. 

There  was  not,  nor  is  there,  any  house  of  residence  belonging  to 
the  benefice.  The  plaintiff  had  not  in  fact  resided  on  the  benefice 
since  16th  November,  1846 ;  he  having  from  that  day,  until  and 
upon  16th  November,  1848,  been  confined  as  a  prisoner  in  the 
Queen's  Prison,  under  the  sentence  aforesaid.  On  10th  March, 
1847,  the  Bishop  caused  to  be  issued,  under  his  hand  and  seal,  and 
to  be  duly  served  on  the  plaintiff,  the  following  order  to  reside. 
"  Thomas,  by  Divine  permission,  Lord  Bishop  of  Hereford. 
"To  Josiah  Bartlett,  incumbent  or  curate,"  &c.  The  order 
recited  the  monition,  and  service  thereof,  and  the  return  to  it. 
"  And  whereas  the  reasons  stated  by  you  in  the  said  return  for 
your  non-residence  are  deemed  by  us  unsatisfactory :  Now  we  do, 
by  this  our  order  in  writing,  under  our  hand  and  seal,  require  you, 
the  said  Josiah  Bartlett,  to  proceed  to  and  reside  on  your  said 
benefice,  within  thirty  days  after  this  order  shall  have  been  served 
upon  you,  in  like  manner  as  by  the  said  Act  is  directed  with 
respect  to  the  service  of  monitions.  Given  under  our  hand  and 
episcopal  seal  "  &c,  10th  March,  1847. 

On  14th  April,  1847,  plaintiff  made  and  transmitted  to  the  Bishop       [  775  1 
the  following  affidavit,  made  and  sworn  by  the  plaintiff. 

"  In  the  Consistorial  Court  of  the  Eight  Reverend  Thomas,  by 
Divine  permission,  Lord  Bishop  of  Hereford. 

"  Josiah  Bartlett,  clerk,  incumbent "  &c,  "  in  the  diocese  of 
Hereford,  having  received  an  order  in  writing  for  his  return  into 
residence  within  thirty  days  from  the  17th  day  of  March  last  past, 
maketh  oath  and  saith :  that  he  is  still  prosecuting  the  writ  of  error 
referred  to  in  his  return  to  the  monition  issued  on  the  22nd  day  of 
December,  1846,  to  reverse  the  judgment  which  has  been  pronounced 
against  him  in  the  Court  of  Queen's  Bench."  "  That  the  delay 
which  has  arisen  has  been  caused  "  &c.  (assigning  reasons).  "  That 
he  received  an  opinion  in  writing,  dated  the  8th  day  of  April  instant, 
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Babtlett     from  the  learned  counsel  who  has  heen  intrusted  with  his  case,  that 

Kibwood,     he,  the  said  learned  counsel,  had  no  doubt  but  that  upon  the 

argument  before  the  Attorney-General  the  writ  of   error  will  be 

granted.    And  this  deponent  saith  that,  upon  the  issuing  of  the 

said  writ,  he  will  be  enabled  to  obey  the  said  order  in  writing,  for 

his  return  into  residence.' ' 

(Sworn  13th  April,  1847.) 

The  affidavit  was  inclosed  in  a  letter  addressed  by  the  plaintiff  to 
the  Registrar  of  the  diocese,  in  which  it  was  termed  "  an  affidavit 
sworn  by  me  in  reply  to  the  order  in  writing  of  the  Lord  Bishop  of 
Hereford  for  my  return  into  residence,  conformably  with  provisions 
of  112th  section  of  the  1  &  2  Vict.  c.  106/' 

Before  the  swearing  of  the  said  affidavit,  the  Attorney-General 
had  refused  to  grant  his  fiat  for  the  issuing  of  any  writ  of  error ; 
[  *776  J  and  no  such  Jiat  has  ever  since  been  *issued.  But  the  plaintiff,  at 
the  time  of  swearing  the  affidavit,  was  bond  fide  endeavouring  to 
obtain  a  rehearing  of  the  decision  of  the  Attorney-General,  and  had 
taken  steps  for  that  purpose.  No  application  for  such  rehearing 
was  however  in  fact  made  to  the  Attorney-General.  On  27th  May, 
1847,  the  plaintiff  was  duly  served  with  the  following  writ  of  seques- 
tration, under  the  seal  of  the  Consistory  Court  of  the  said  diocese. 

"  Waties  Corbett,  clerk,  Master  of  Arts,  Vicar-General  and  Official 

Principal  of  the  Right  Reverend  Father  in  God,  Thomas,  by  Divine 

permission,   Lord  Bishop  of  Hereford,  lawfully  constituted:  To 

Thomas  Evans,   of  the  city  of  Hereford,   Gentleman,  greeting. 

Whereas  "  &c.     The  writ  recited  the  order  of  10th  March,  1847; 

that  it  was  served  upon  plaintiff  on  17th  March,  1847,  and  returned 

into  the  Consistorial  Court  with  an  affidavit  of  the  time  and  manner 

of  service.     "  And,  although  thirty  days  from  the  time  of  such 

service  of  the  said  order  have  elapsed,  yet  the  said  Josiah  Bartlett 

hath  not  complied  with  the  said  order,  nor  have  sufficient  reasons 

been   stated   and  proved  for  the  non-compliance  therewith.     We 

therefore,  the  said  Waties  Corbett,"  &c.     The  writ  then  decreed  the 

sequestration  of  the  profits  of  the  benefice,  until  the  order  to  reside 

should  be  complied  with,  or  sufficient  reason  for  non-compliance 

therewith  should  be  stated  and  proved :  and  it  constituted  Evans 

sequestrator,  and  charged  him  to  sequestrate,  &c,  and  pay  and 

apply  &c.     "  In  witness  whereof,  we  have  caused  our  seal  of  office 

to  be  hereunto  affixed,  the  twenty-sixth  day  of  May,  in  the  year  of 

our  Lord  1847. 

"  Waties  Corbett  (l.s.)." 
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The  case  then  set  out  certificates  of  the  above  proceedings,  and     Babtlktt 
also  of  the  sequestration  being  served  on  plaintiff  on  27th  May,     kibwood. 
1847;    which  sequestration   was  returned  into  the  Court,   with        [777] 
affidavit  of  service,  on  29th  May,  1847  ;  and  a  certificate  of  a  true 
copy  of  the  sequestration  being  affixed  on  the  church  door  on  6th 
June,  1847.    These  certificates  were  duly  entered  in  the  Book  of 
Acts  of  the  Consistorial  Court. 

On  27th  May,  1847,  the  plaintiff  sent  notices  to  the  Bishop 
and  Registrar  of  his  intention  to  appeal  against  the  sequestra- 
tion. And,  on  21st  June,  1847,  he  appealed  to  the  Archbishop  of 
Canterbury. 

The  proceedings  in  the  appeal  were  set  out  in  the  case ;  and  it 
appeared  that  on  the  12th  October,  1847,  the  Archbishop  adjudged 
against  the  appeal. 

On  17th  November,  1848,  the  Bishop  of  Hereford  gave  notice  in 
writing,  under  his  hand,  to  the  Reverend  George  Albert  Rogers,  the 
patron  of  the  perpetual  curacy,  to  the  effect  that  the  benefice  was 
sequestrated  on  26th  May,  1847,  and  had  become  void  by  reason 
of  its  having  continued  under  sequestration  for  the  space  of 
one  whole  year.  The  notice  was  served  on  the  patron  on  20th 
November,  1848. 

On  25th  November,  1848,  the  defendant,  upon  the  nomination 
and  presentment  of  the  patron  of  the  curacy,  was  duly  and  canoni- 
cally  licensed  to,  and  duly  and  canonically  instituted  and  inducted 
into,  the  perpetual  curacy  ;  and  was  then,  and  from  thence  hitherto 
hath  been  and  still  is,  duly  and  canonically  invested  with  all  and 
singular  the  rights,  members  and  appurtenances  thereunto  belong- 
ing, if  the  proceedings  hereinbefore  mentioned  did  deprive  the 
plaintiff  thereof. 

The  defendant  had,  since  his  licence  and  institution,  *received  the      f  *778 
sum  of  3182.,  being  the  amount  of  three  years  of  the  said  annual 
stipend,  and  also  of  the  fees,  dues,  and  profits  and  emoluments  of 
the  said  perpetual  curacy  during  the  period  last  aforesaid. 

Before  the  commencement  of  this  suit,  the  plaintiff  demanded  of 
the  defendant  the  said  sum  of  8182. ;  which  he  then  refused  and 
still  refuses  to  pay. 

Between  the  service  of  the  order  to  reside  and  the  issuing  of  the 
writ  of  sequestration,  there  was  sufficient  time  for  the  plaintiff  to 
have  shown  cause  against  the  issuing  of  such  writ.  And  the 
plaintiff,  although  in  prison  during  that  time,  was  in  free  and 
constant  communication  with  his  legal  advisers,  and  had  it  in  his 
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Baetlbtt  power  to  show  cause  against  the  issuing  of  such  writ :  but  neither 
Kirwood.  before  the  issuing  of  the  monition,  or  of  the  order  to  reside,  or  of 
the  writ  of  sequestration,  was  any  citation,  order  or  summons  to 
show  cause  why  they  or  any  of  them  should  not  issue  served  on  the 
plaintiff,  otherwise  than  as  appears  by  the  documents  above  set 
forth.  Nor,  otherwise  than  as  appears  by  the  facts  and  documents 
above  stated  and  set  forth,  was  he,  before  they  respectively  issued, 
heard  in  his  defence  why  they,  or  any  of  them,  should  not  issue. 
The  plaintiff,  in  Michaelmas  Term,  1848,  applied  to  this  Court  (l), 
and  also  to  the  Court  of  Exchequer  (2),  for  a  rule  calling  upon  the 
Bishop  of  Hereford  to  show  cause  why  a  prohibition  should  not 
issue  to  restrain  him  from  giving  notice  to  the  patron  of  the 
perpetual  curacy  of  Ivington,  under  stat.  1  &  2  Vict.  c.  106,  s.  58, 
that  the  benefice  was  void:  but  he  did  not,  on  either  of  such 
[  *779  ]  occasions,  or  at  any  other  time  until  the  delivery  of  the  *judgment 
of  the  Court  of  Exchequer  Chamber  in  the  case  of  Bonakcr  v. 
Evans  (3),  make  it  a  ground  of  complaint  or  objection  that  he  had 
not  had  an  opportunity  of  being  heard  in  his  defence  previously  to 
the  issuing  of  the  writ  of  sequestration. 

In  1851,  the  plaintiff  also  brought  an  action  against  Evans,  the 
sequestrator  of  the  said  benefice,  to  recover  the  profits  of  the  said 
benefice  received  by  the  said  sequestrator  ;  in  which  action  he  was 
nonsuited.  Application  was  afterwards  made  by  the  plaintiff  to 
set  aside  that  nonsuit ;  but  the  Court  refused  to  grant  a  rule  nisi ; 
and,  after  such  refusal,  the  present  action  was  commenced. 

The  Court  is  to  have  the  same  power  as  a  jury  of  drawing 
inferences  from  the  above  facts  and  documents. 

The  question  for  the  opinion  of  the  Court  is :  Whether,  under 
the  circumstances  set  forth,  the  benefice  aforesaid  was  void  on  the 
25th  November,  1848.  If  the  Court  shall  be  of  opinion  that  the 
benefice  was  not  void  on  the  said  day,  then  the  verdict  entered  for 
the  plaintiff  is  to  stand  for  318Z.  damages,  besides  costs  of  suit.  And 
if  the  Court  shall  be  of  a  contrary  opinion,  then  such  verdict  is  to 
be  set  aside,  and  in  lieu  thereof  a  nonsuit  or  verdict  for  the  defendant 
is  to  be  entered,  as  the  Court  may  direct. 

Channell,  Serjt.,  for  the  plaintiff  (4) : 
It  is  not  proposed   to  impeach  the  propriety  of  the  Bishop's 

(1)  Ex  jwrie  Bnrthtt,  76  R.  R.  324  (3)  83  R.  R.  409  (16  Q.  B.  162). 
(12  Q.  B.  488).  (4)  The  argument  had  been  com- 

(2)  In  re  Barthtt,  77  R.  R.  543  (3  wenced  in  last  Trinity  Term  (June  7th, 
Ex.  28).  1853) ;  but,  the  Court  not  having  then 
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decision,  *  sequestrating  the  benefice,  if  the  proceedings  are  regu-     Bautlett 
lar  (1).     But  the  proceedings  are  not  regular  under  stat.  1  &  2     kirwood. 
Vict.  c.  106.     The  first  objection  is  that  the  plaintiff  received  no       [  *780  ] 
summons,  citation  or  warning  before  the  issuing  of  the  monition, 
or  of  the  order  to  reside,  or  of  the  sequestration.     The  principal 
question  as  to  this  is,  whether  the  monition,  with  which  the  pro- 
ceedings originated,  ought  to  have  been  preceded  by  a  citation,  or 
something  of  that  kind.     In  Bonaker  v.  Evans  (2)  it  was  decided  by 
the  Court  of  Exchequer  Chamber  that  a  sequestration  could  not 
legally  issue  till  after  notice  to  the  incumbent  to  show  cause  why 
it  should  not  issue.     There  Parke,  B.,  delivering  the  judgment  of 
the  Court,  said :  "  as  a  measure  of  precaution,  it  may  prevent  an 
objection  hereafter  if  even  the  monition  be  preceded  by  a  notifica- 
tion to  the  incumbent  of  the  charge  against  him,  in  the  nature  of 
a  summons  to  show  cause;  for  even  the  monition  has  a  penal 
character,  as  the  incumbent  is,  by  sect.  55,  bound  to  pay  the  costs 
of  it  at  all  events,  and  the  Bishop  acts  judicially  in  issuing  it  by 
sect.  54." 

(Lord  Campbell,  Ch.  J. :  Was  that  more  than  a  piece  of  friendly 
advice  ?) 

The  decision   undoubtedly  proceeded  upon  the  objection  to  the 

sequestration:  but  the  objection  to  the  monition  is  of  the  same 

kind ;  and  the  remark  therefore  was  suggested  by  the  principle  of 

the  decision,  and  can  scarcely  be  called  extra-judicial.    In  Bonakcr 

v.  Evans  (2)  the  incumbent  admitted  the  validity  of  the  monition 

by  commencing  residence :  here  the  incumbent  did  not,  and  in  fact 

could  not,  do  so :  this  case  is  therefore  stronger  than  the  other, 

where  something  like  a  waiver  might  have  been  implied.    *Sect.  54      [  *78i  ] 

gives  a  judicial  character  to  the  monition:  the  Bishop  is  to  act 

upon  its  appearing  to  him  that  there  is  a  non-residence  according 

to  the  true  meaning  and  intent  of  the  Act,  without  licence  or  legal 

cause  of  exemption.    The  consequence  of  it  is  that,  by  sect.  55, 

the  party  monished  must  pay  costs  though   the  living  be  not 

ultimately  sequestered. 

(Coleridge,  J. :  That  is  if,  when  the  monition  issues,  he  is  absent, 

been  constituted  as  at  present,  Lord  324  (12  Q.  B.  488) ;  In  re  Bartlett,  77 

Campbell,  Ch.  J.,  directed  that  the  B.  B.  543  (3  Ex.  28). 

case   should    be    now   recommenced  (2)  83  B.  B.  409,  419  (16  Q.  B.  162, 

ab  initio.  17o\ 
(1)  See  Ex  parte  Bartlett,  76  R  B. 
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Babtlktt     contrary  to  the  Act,  but  obeys  the  monition,  and,  "  by  reason  of 
Kirwood.     8UCh  obedience,"  the  profits  are  not  sequestered.) 

He  is  thus  fixed  with  such  a  liability  as  shows  the  proceeding  to  be 
judicial. 

(Erle,  J. :  He  is  liable  in  the  case  where  the  monition  has  issued 
properly.  But,  if  he  was  in  residence,  or  had  a  legal  exemption, 
when  the  monition  issued,  he  would  not  have  to  pay  costs.) 

Still  the  monition,  which  places  him  in  a  position  where  the  liability 
may  accrue,  is  judicial. '  It  does  not  lose  that  character  from  the 
circumstance  that  in  a  particular  event  the  liability  will  not  arise. 

(Lord  Campbell,  Gh.  J.  :  It  cannot  come  to  more  than  a 
mandamus.) 

It  commences  formally :  •'  It  appearing  to  us : "  not  simply  "  "We 
are  informed." 

(Coleridge,  J. :  It  orders  the  incumbent  to  reside  and  make  a 
return :  he  might  make  a  return  denying  the  non-residence.) 

The  Bishop  must  have  evidence  before  him,  previously  to  his  issuing 
the  monition :  that  evidence  ought  not  to  be  taken  without  notice 
to  the  party  complained  of.  It  is  not  necessary,  for  the  plaintiff,  to 
contend  that  in  every  event  the  effect  of  the  monition  is  judicial. 

The  second  objection  is,  that  the  documents  do  not,  on  their  face, 
show  facts  giving  jurisdiction.    This,  however,  rests  virtually  upon 
[  *782  j       the  first  objection,  the  'omission  insisted  upon  being  that  the 
monition  is  not  shown  to  be  warranted  by  a  previous  citation. 

The  third  objection  is  that  the  writ  of  sequestration  has  not  issued 
in  the  name  of  the  Bishop,  nor  under  the  seal  of  the  Consistorial 
Court. 

A  fourth  and  a  fifth  objection  have  been  taken,  for  the  purpose  of 
insisting  upon  the  validity  of  the  plaintiff's  return  to  the  monition. 
But  these  are  not  pressed. 

The  sixth  objection  is,  that  the  benefice  had  not  continued  under 
sequestration  "for  the  space  of  one  whole  year,"  within  the  meaning 
of  stat.  1  &  2  Vict.  c.  106,  s.  58,  and  therefore  has  not  become 
void ;  and  the  presentation  of  the  present  defendant  is  therefore 
invalid.  Sect.  120  enacts :  "  That  for  all  the  purposes  of  this  Act, 
except  as  herein  otherwise  provided,  the  year  shall  be  deemed  to 
commence  on  the  first  day  of  January,  [and  be  reckoned  therefrom 
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to  the  thirty-first  day  of  December,  both  inclusive."    The  seques-     Babtlktt 
tration  issued  on  26th  May,  1847  :  the  statutory  year  would  there-     kirwooo. 
fore  expire  on  81st  December,  1848.    But  the  notice,  declarin 
the  living  void,  is  of  17th  November,  1848;   and  the  defendant 
was  inducted  on  25th  November,  1848.     On  this  point  Sliarpe  v. 
Bluck  (l)  is  a  direct  authority. 

Keating,  contra  : 

First,  as  to  the  necessity  of  a  citation  before  the  issuing  of  the 
monition.  The  dictum  at  the  end  of  the  judgment  in  Bonaker  v. 
Evans  (2)  was  not  necessary  to  the  decision  of  the  case.  The  deci- 
sion was  that  the  incumbent  ought  to  have  had  an  opportunity  of 
showing  why  he  did  not  obey  the  order  to  reside,  *before  the  writ  [  *783  J 
of  sequestration  issued  :  that  is  quite  inapplicable  here,  where  it  is 
not  pretended  that  the  incumbent  had  not  such  an  opportunity ; 
for  he  makes  an  answer  of  14th  April,  on  affidavit  (as  he  was 
entitled  to  do  by  sect.  112),  referring  to  the  order,  and  offering  a 
reason  for  his  not  obeying,  which  the  Bishop  adjudges  to  be 
insufficient.  The  dictum  in  question  was  no  more  than  advice; 
and  it  is  founded  on  the  erroneous  assumption  that  the  monition, 
under  sect.  55,  bound  the  incumbent  to  pay  the  costs  at  all  events. 
This  mistake  has  been  pointed  out  from  the  Bench  during  the  argu- 
ment. The  monition  is  mere  process  to  which  the  incumbent  is 
to  make  a  return :  he  may,  for  instance,  return  that  he  has  not 
absented  himself. 

(Lord  Campbell,  Ch.  J. :  Or  that  he  is  absent  with  licence.  If 
parishioners  are  monished  to  repair  a  church,  they  may  return  that 
it  is  in  repair.) 

That  case  is  analogous  to  the  present :  the  monition  has  no  judicial 
character  in  either  case.  But,  further,  the  incumbent  here  has 
appealed  from  the  order  of  sequestration  to  the  Archbishop ;  and 
the  appeal  has  been  dismissed.  That  would  not  give  validity  to 
proceedings  intrinsically  void :  but,  being  in  the  nature  of  an 
appearance,  it  cures  the  objection  to  want  of  summons.  The  case 
is  within  the  principle  laid  down  by  Lord  Brougham  in  Taylor  v. 
Clemson  (3). 

(Coleridge,  J. :  Suppose  the  incumbent  had  expressly  made  the 

(1)  74  R.  R.  291  (10  Q.  B.  280).  610,  643,  in  Dom.  Proa,  affirming  the 

(2)  83  R.  R.  419  (16  Q.  B.  175).  judgment  of   Ex.   Ch.  in   TayUr  v. 

(3)  65  R.  R.  273,  291  (U  01.  $  Fin.      demon,  2  Q.  B.  978). 
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babtlett     want  of  a  citation  antecedent  to  the  monition  the  ground  of  his 
Kibwood.     appeal.) 

Possibly  in  that  case  the  waiver  would  not  have  been  implied. 

As  to  the  third  objection  :  the  sequestration  is  under  the  Judge's 
official  seal. 
[784]  As  to  the    sixth    objection:    sect.   120    fixes    the    year    from 

1st  January  to  81st  December,  "except  as  herein  otherwise  pro- 
vided." Sharpe  v.  Iihick(l)  was  a  case  under  sect.  75,  which 
authorizes  the  Bishop  to  appoint  a  curate  if  there  be  a  certain 
quantity  of  absence  in  a  year  :  for  the  purposes  of  that  enactment 
it  was  necessary  to  define  what  the  year  was.  But,  under  sect.  58, 
the  Legislature  had  in  view  the  mere  efflux  of  time  during  which 
the  living  remained  under  sequestration.  There  is  not  in  the  Act 
any  express  provision  corresponding  to  the  exception  in  sect.  120 : 
the  effect  of  the  context  must  therefore  be  looked  to :  the  language 
of  sect.  58  is  "  for  the  space  of  one  whole  year."  Upon  the  con- 
struction suggested  on  the  other  side,  the  sequestration  might 
continue  for  two  years  all  but  two  days. 

(Lord  Campbell,  Ch.  J. :  The  reason  of  the  thing  shows  that 
that  space  is  to  be  reckoned  from  the  commencement  of  the 
sequestration.) 

The  point  might  as  well  have  been  made  in  Bonaker  v.  Evans  (2). 

Chunnell,  Serjt.,  in  reply : 

Even  if  the  monition  be  not  a  judicial  act,  there  has  been  no 
regular  calling  upon  the  incumbent  to  show  cause  against  the 
sequestration.  His  affidavit,  referring  to  the  order,  does  not 
supply  the  want  of  that.  He  was  at  any  rate  entitled  to  be  heard 
upon  the  matter  there  shown. 

(Lord  Campbell,  Ch.  J. :  The  Court  of  Exchequer  Chamber,  in 
Bonaker  v.  Evans  (2),  emphatically  disclaim  the  notion  that  there 
must  be  any  particular  formalities.) 

The  appeal  to  the  Archbishop  cannot  give  validity  to  the  order  of 
sequestration,  if  it  was  made  without  hearing. 
[  785  ]  The  Legislature  might  well  intend  that  the  length  of  time  during 

which  the  sequestration  must  last,  in  order  to  have  the  effect  of 
avoiding  the  benefice,  should  be  within  assigned  days. 

(1)  74  E.  B.  291  (10  Q.  B.  280).  (2)  83  H.  E.  409  (16  Q.  B.  162). 
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Lord  Campbell,  Gh.  J. :  Bartmctt 

r. 

I  am  of  opinion  that  the  defendant  is  entitled  to  our  judgment.    Eibwood. 
We  are  bound  by  the  decision  in  Bonaker  v.  Evans  (l),  and  fully 
concur  in  that  decision.    The  supposed  delinquent  must  have  an 
opportunity  of  being  heard  before  there  is  a  decision  against  him ; 
and,  before  he  is  heard,  it  is  essential  that  the  charge  should  be 
communicated  to  him.     At   the    same    time,  as  the   Court   of 
Exchequer  intimated,  in  which  I  fully  concur,  the  Bishop  is  not 
bound  to  proceed  with  all  the  formalities  of  a  court  of  law.    The 
question  must  be  one  of  fact.    In  Bonaker  v.  Evans  (l)  it  appeared 
that  the  defendant  had  no  opportunity  of  being  heard  against  the 
issuing  of  the  sequestration :  and  it  might  be  supposed  that,  if  he 
had  been  heard,  he  could  have  shown  some  cause  against  its 
issuing.    But  here  the  incumbent  had  at  every  step  an  opportunity 
of  being  heard  ;  and  he  embraced  it,  and  was  heard.    There  was, 
to  be  sure,  no  formal  trial :  but  there  were  written  communications ; 
and  he  stated  his  defence  over  and  over  again :  on  28th  January 
he  sends  an  answer  to  the  monition ;  on  14th  April  he  sends  an 
answer,  on  affidavit,  to  the  order  to  reside.    All  these  communica- 
tions are  made  by  him  for  the  purpose  of  showing  that  he  is  not 
guilty  of  the  neglect.    He  therefore  had  an  opportunity  of  being 
heard,  and  was  *heard  :  and  I  think  the  sequestration  well  issued.       [  *786  | 
Then  my  brother  Channell  very  properly  raises  another  objection  : 
that  there  was  no  citation  preceding  the  monition.    And  certainly 
the  Court,  in  Bonaker  v.  Evans  (2),  suggested,  as  a  measure  of 
precaution,  that  there  should  be  such  a  citation.    My  brother 
Parke  there  points  out  that  the  monition  has,  by  sect.  55,  a  penal 
character,  inasmuch  as  the  incumbent  has  to  pay  the  costs  at  all 
events;  and  that  thus  the  Bishop  acts  judicially  in  issuing  it. 
But,  on  referring  to  the  statute,  it  appears  that  the  incumbent  is 
not  liable  to  costs  at  all  events,  but  only  if  he  is  absent  contrary  to 
the  intent  of  the  Act :  if  he  can  show  that  he  is  not  so,  he  incurs 
no  liability  to  costs.     The  monition  is  only  in  the  nature  of 
process,  to  put  the  matter  into  a  course  of  investigation.    It  gives 
the  incumbent,  if  he  has  offended,  an  opportunity  of  being  set 
right  on  paying  costs.    In  general  practice  it  is  not  preceded  by 
any  citation ;  and,  on  looking  at  sect.  54,  we  see  that  its  effect  is 
merely  that  of  process.    I  think  therefore  that  there  was  no  need 
of  a  citation.    As  to  the  question  of  time:  it  seems  to  me  that 
sect.  120  cannot  apply  to  the  enactment  of  sect.  58.    It  would  be 

(1)  83  B.  B,  409  (16  Q.  B.  162).  (2)  8a  B.  B.  409  (16  Q.  B.  175). 
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Babtlett     most  absurd  if,  for  this  purpose,  the  year  were  limited  to  the  space 

Kirwood.     fr°m  *^e  I8*  °'  January  to  the  81st  December.    The  benefice 

becomes  void  if  it  "  shall  continue  for  the  space  of  one  whole  year 

under  sequestration ;  "  that  is,  for  any  whole  year.    Sect.  120  is 

therefore  inapplicable  to  this  provision. 

Coleridge,  J. : 

[  *787  ]  I  am  of  the  same  opinion.    As  to  the  *last  point,  I  have  nothing 

to  add.     The  general  question  is  one  of  great  importance.    I  agree 

that  the  notice  need  not  be  formal.     The  statute  has  created  this 

tribunal  and  this  mode  of  proceeding.     The  counsel,  therefore, 

have  wisely  abstained  from  inquiring  what  a  monition  means  in  an 

Ecclesiastical  Court ;  for  we  must  collect  its  effect  from  the  statute. 

No  doubt,  as  the  consequences  are  highly  penal,  we  must  see  that 

all  the  essential  requirements  of  justice  are  satisfied.     The  party  is 

to  have  an  opportunity  of  knowing  what  is  charged,  and,  under 

such  a  monition  as  this,  an  opportunity  of  obeying  or  of  defending 

himself.    Of  the  defence  the  Bishop  is  the  judge.    I  do  not  think 

it  has  been  urged  that  a  party  who  has  been  heard,  and  found  to  be 

wrong,  has  a  right  to  complain  that  he  did  not  know  what  the 

penalty  was  to  be.     Of  that  he  must  take  his  chance ;  and  the 

judgment  must  take  its  course.    A  man  is  not  entitled  to  say,  if  I 

had  known  what  you  would  do  to  me  I  would  have  obeyed :  that 

might  be  convenient  to  him ;  but  it  is  not  called  for  by  justice. 

Now  what  has  been  done  here?    There  are  three  things.    The 

monition  is,  I  think,  only  process.     It  is  immaterial  what  the  word 

means  in  the  Ecclesiastical  Courts  :  it  is  here  only  process.    If  the 

incumbent  admits  the  charge  and  obeys  the  monition,  he  has  to 

pay  costs  ;  but  not  so,  if  he  disputes  the  charge  :  the  costs  of  the 

monition  in  that  case  fall  to  the  ground  :  the  judgment  in  Bonaker 

v.  Evans  (1)  rather  overstated  the  effect  of  the  monition.    That, 

then,  relieves   the  order  from  the  objection  that  there  was  no 

citation  before  the  monition  :  the  monition  being  itself  the  citation. 

[•788]       Then  *nothing  more  was  necessary  to  be  done  till  the  case  was 

heard  and  the  order  to  reside  was  made.    Then,  in  answer  to  the 

monition,  the  incumbent  sends  a  return ;  and,  in  answer  to  the 

order,  an  affidavit;   both  of  which  the  Bishop  held  insufficient 

answers.     Now   here  is  the   distinction  between  this  case  aud 

Bonaker  v.  Evans  (2).    For  in  that  case  there  was  something  like 

a  partial  obedience  of  the  order.     Then  came  a  letter  from  the 

(1)  83  R.  R.  419  (16  Q.  B.  175).  (2)  83  B.  R.  409  (16  Q.  B.  162). 
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Bishop's  secretary,  to  the  effect  that  the  residence  was  not  bond     Babtlett 

fide,  and  that,   in   default  of    residence,   a  sequestration  would     Kibwood. 

issuefl).    The  Court  of  Exchequer  Chamber  does  not  intimate 

that  a  letter,  at  this  stage,  might  not  have  been  a  sufficient 

intimation  of  the  charge  and  a  sufficient  notice  to  answer  it :  but 

they  examine  the  letter,  and  say  that  it  does  not  amount  to  that ; 

and  that  the  letter  sent  by  the  incumbent  in  answer  does  not  give 

the  effect  of  a  hearing.    They  say  that  "  no  greater  degree  of  form 

can  be  requisite  than  is  sufficient  to  justify  a  superior  in  removing 

an  inferior  officer  for  delinquency,  a  rector,  for  instance,  before  he 

removes  a  parish  clerk  "  (2).    We  are  familiar  with  the  case  of  a 

parish  clerk :  we  require  no  formal  proceeding ;  but  we  see  that 

the  clerk  has  had  notice  of  the  charge  and  opportunity  of  being 

heard  upon  it.    The  Court  of  Exchequer  Chamber,  therefore,  upon 

examination  of  the  letter,  say,  not  that  a  letter  cannot  have  this 

effect,  but  that  the  particular  letter  does  not  amount  to  such  notice. 

The  case  before  us  thus  differs  entirely  from  that  of  Bonaker  v. 

Evans  (3). 

Erlb,  J.  (4) :  [  789  ] 

I  also  am  of  opinion  that  there  should  be  judgment  for  the 
defendant.  I  agree  with  my  Lord  on  the  other  points :  and, 
as  to  the  notice,  I  concur  in  the  decision  of  Bonaker  v.  Evans  (3), 
and  agree  that  the  party  charged  must  be  heard.  And  I  think  the 
party  here  has  been  heard.  It  ought  to  be  observed  that  sect.  54  is 
introduced,  in  addition  to  other  penalties  for  non-residence,  for  the 
purpose  of  enforcing  specific  performance :  and  the  mode  of  doing 
this  is  to  issue  a  monition  reciting  that  the  absence  has  been  made 
to  appear  to  the  Bishop,  and  ordering  the  incumbent  to  reside  and 
make  a  return :  and,  unless  cause  be  shown,  the  Bishop  may  issue 
an  order  to  reside ;  and,  in  case  of  non-compliance  with  such  order, 
may  sequestrate.  Every  step  is  with  a  view  to  compel  residence : 
the  proceeding  is  in  the  nature  of  a  summons  to  show  cause  why 
the  incumbent  should  not  reside,  and,  no  cause  being  shown,  of  a 
distress  upon  the  profits.  That  being  so,  is  the  monition  a  judg- 
ment? I  apprehend  not.  It  is  in  form  a  notice,  whether  it  be 
called  monition,  summons,  warning,  or  any  thing  of  the  kind.  It 
amounts  to  a  warning  that  judgment  will  be  given  unless  the 

(1)  83  B.  R  411  (16  Q.  B.  165).  (3)  83  E.  R  409  (16  Q.  B.  162). 

(2)  See  Reg.  v.  Smith,  64  B.  B.  590  (4)  Wight  man,  J.  was  absent 
(5  Q.  B.  614). 
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Babtlbtt  incumbent  reside  or  show  cause.  As  to  costs,  by  sect.  55  the 
Kirwood  incumbent  is  liable  to  them  only  if  he  has  been  absent  without  just 
cause,  and  submits:  if  he  contests,  the  judgment  issues  subse- 
quently. The  monition  therefore  properly  issued  here  without 
a  citation  preceding  :  the  incumbent  answered  the  monition ;  that 
is,  he  made  a  return  ;  and  the  answer  was  deemed  unsatisfactory : 
[  *790  ]  then  the  order  to  reside  issues ;  and  upon  that  there  is  *an 
appropriate  hearing;  and  the  sequestration  issues  upon  that. 
The  sequestration  is,  throughout  the  Act,  treated  more  as  a  distress 
to  compel  residence  than  as  a  penalty ;  for,  by  sect.  54,  the  profits 
are  specifically  appropriated  to  the  expense  of  serving  the  cure,  to 
the  payment  of  the  expenses  of  the  proceeding,  to  the  sustentation  of 
the  chancel,  residence  house,  &c.,  to  the  payment  of  sequestration 
creditors,  to  the  augmentation  of  the  benefice,  to  Queen  Anne's 
Bounty,  &c. ;  or  the  Bishop  may  remit  the  profits  to  the  incumbent. 
All  is  thus  founded  on  the  monition ;  and,  at  the  separate  stages, 
the  incumbent,  in  the  present  case,  has  been  heard:  and  it  is 
admitted    that   he   is    non-resident.      There   must   therefore    be 

judgment  for  the  defendant. 

Judgment  for  defendant. 


1853.  KEKNOT   v.   CATTLIN. 

Xov.  8. 
(2  El.  &  BL  790—792.) 

T  790  "II 

L         J '  Diplomas  conferring  degrees  and  honours,  and  certificates  from  medical 

institutions  and  practitioners,  do  not  pass  to  the  provisional  assignee  by  the 

vesting  order  of  the  Insolvent  Debtors*  Court,  under  stat  1  &  2  Vict. 

c.  110,  s.  37  (1). 

Declaration  :  the  last  count  was  for  detaining,  among  other  things, 
a  diploma  and  letter  conferring  a  degree  of  Doctor  of  Medicine, 
Surgery  and  Midwifery;  a  diploma  for  midwifery  honours,  in  a 
black  tin  case ;  a  diploma  and  letter  conferring  a  degree  of  Doctor 
of  Philosophy  and  Master  of  Arts,  in  a  black  tin  case ;  a  diploma 
of  the  Royal  College  of  Surgeons,  London;  a  certificate  of  the 
London  Vaccine  Institution ;  a  certificate  of  a  dentist ;  a  certificate 
[  *79i  J  *of  the  plaintiff  having  been  for  a  certain  time,  to  wit  three  years, 
a  house  pupil  of  Mr.  Dermott,  anatomical  demonstrator  and  anato- 
mist ;  and  a  certificate  of  the  plaintiff's  attendance  for  a  certain 
time,  to  wit  for  twenty-one  months,  as  a  pupil  at  Guy's  Hospital. 

Flea  10  stated  a  petition  of  plaintiff  to  the  Court  for  the  relief  of 

f  1)  Repealed  by  32  &  33  Vict.  c.  80,      (46  &  47  Vict  c.  52),  ss.  44  and  168.— 
s.  20 :  see  now  Bankruptcy  Act,  1883      A.  C. 
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Insolvent  Debtors,  and  an  order  by  that  Court  vesting  the  plaintiff's  Kkknot 
property  in  the  provisional  assignee ;  and  averred  that,  by  virtue  of  cattlin. 
such  order  and  stat.  1  &  2  Vict.  c.  110,  "  the  said  goods  and  chattels 
in  the  last  count  of  the  declaration  mentioned,  and  all  rights  of 
action  in  respect  thereof,  then,  and  before  the  accruing  of  the 
supposed  causes  of  action  in  the  said  last  count  mentioned,  and 
whilst  the  plaintiff  was  and  continued  to  be  a  prisoner  in  actual 
custody  as  aforesaid,  became  and  were  vested  in  the  said  provisional 
assignee,  &c."  That  the  vesting  order  was  still  in  force;  and 
defendant,  as  servant  and  by  authority  and  command  of  the  pro- 
visional assignee,  detained  &c.  The  pleadings  to  this  plea  (which 
it  is  unnecessary  to  state  further)  led  to  a  demurrer  by  the 
defendant.    Joinder. 

Willes,  for  the  defendant  (l) : 

The  only  point  which  the  plaintiff  now  makes  is  that  some  of 
the  goods  mentioned  in  the  second  count  could  not  pass  under 
stat.  1  &  2  Vict.  c.  110,  s.  87,  and  that  the  10th  plea  *therefore  [  *792  ] 
does  not  answer  that  count.  The  question  therefore  is,  whether 
the  goods  are  not  part  of  "  the  real  and  personal  estate  and  effects" 
of  the  plaintiff.  Such  articles  may  well  have  a  marketable  value, 
and  be  available  as  assets  for  the  creditors ;  as,  for  instance,  if  the 
diploma  conferred  a  degree  upon  a  physician  or  surgeon  of  great 
historical  reputation :  such  a  memorial  would  undoubtedly  find 
purchasers. 

(Wightman,  J.  :  Would  these  documents  pass  to  assignees  of  a 
bankrupt  ? 

Lord  Campbell,  Ch.  J. :  Would  letters  of  the  plaintiff's  wife 
pass  ?) 

C.  Milward,  contra,  was  not  called  on. 

Per  Curiam  (2) : 

We  hold   that   the  articles  mentioned  did  not  pass,  under  the 

vesting  order,  to  the  provisional  assignee.     They  may  be  of  value  to 

the  plaintiff;  but  we  cannot  see  that  they  are  of  value  in  the  hands 

of  the  assignee. 

Judgment  for  'plaintiff. 

(1)  The    argument  began    on    this  the  case  was  resumed  and  decided  on 

day  ;  when  the  case  stood   over  for  November  loth, 

arrangement  between  the  parties;  but,  (2)  Lord  Campbell,  Ch.  J.,  Cole- 

no  arrangement  having  taken  place,  kldge,  Wightman  and  Ckompxon,  J  J. 
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[793] 


AMBERGATE,  &c.  RAILWAY  COMPANY  v.  MIDLAND 
RAILWAY  COMPANY. 

(2  El.  &  BJ.  793-802 ;  S.  C.  23  L.  J.  Q.  B.  17 ;  18  Jur.  243.) 

Sects.  115,  116  of  the  Railways  Clauses  Consolidation  Act  provide  that 
no  one  shall  use  an  engine  on  the  railway  of  a  Company  which  has  not  been 
approved  of  by  the  Company,  and  that  a  certificate  of  the  approval  may  be 
obtained  by  certain  steps  ;  and  that,  if  an  engine  be  used  on  the  railway 
without  a  certificate,  the  party  using  shall  forfeit  to  the  Company  a  sum  not 
exceeding  20/.,  and  the  Company  may  remove  the  engine : 

Held  :  1.  That  the  Company  has  a  common  law  right  of  distress  ihtmayt 
Jesant  on  an  engine  incumbering  the  railway,  if  there  be  no  certificate  of 
approval. 

2.  That  to  a  count,  complaining  that  the  Company  converted  the  plaintiff  *s 
engine  to  their  U6e,  and  wrongfully  deprived  the  plaintiff  thereof,  it  is  a 
good  plea  that  the  plaintiff  demanded  it  for  the  purpose  and  in  order  that 
he  might  use  it  on  the  railway  without  a  certificate  of  approval. 

Declaration  :  For  that  defendants  wrongfully  converted  to  their 
own  use,  or  wrongfully  deprived  plaintiffs  of  the  possession  of, 
plaintiff's  goods ;  that  is  to  say,  a  locomotive  engine  and  a  tender 
thereto:  and,  on  another  occasion,  wrongfully  converted  &c.  the 
said  engine  and  tender. 

Plea  2.  That  defendants,  "  before  and  at  the  time  of  the 
committing  the  grievances  in  the  declaration  mentioned,"  '*  were 
lawfully  possessed  of  a  certain  railway ;  and,  because  the  said 
goods  respectively  were,  on  the  occasions  in  the  declaration  men- 
tioned, wrongfully  in  and  upon  the  said  railway,  incumbering  the 
same,  and  doing  damage  there  to  the  defendants,  they  the  defen- 
dants, on  the  said  occasions,  seized  and  took,  in  and  upon  the  said 
railway,  each  of  the  said  goods  as  a  distress  for  the  damage  so  by  it 
done,  and  impounded  the  same,  and  kept  and  detained  the  same  so 
impounded,  as  such  distress,  in  a  convenient  place  in  that  behalf : 
which  are  the  grievances  "  &c. 

Replication,  so  far  as  plea  2  relates  to  the  grievance  in  the 
declaration  first  mentioned.  That  defendants  are  the  Midland 
[  *794  ]  Railway  Company  mentioned  in  the  Act  *&c.  (8  &  9  Vict.  c.  xlix., 
local  and  personal  public,  "To  empower  the  Midland  Railway 
Company  to  extend  the  said  railway  from  Nottingham  to  Newark 
and  Lincoln  ") ;  and,  after  the  passing  of  that  Act,  defendants,  in 
pursuance  thereof,  made  a  railway,  being  the  railway  in  the  second 
plea  mentioned,  and  a  portion  of  the  railway  by  that  Act  authorized 
to  be  made  ;  and  were,  before  and  at  the  time  of  the  first  occasion 
in  the  declaration  mentioned,  and  afterwards,  using  the  said  por- 
tion for  the  conveyance  of  passengers  and  goods  along  the  same 
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Midland 
Railway 
Company. 


by  means  of  carriages  and  locomotive  engines.  That  the  part  of  Ambergate, 
the  said  railway,  in  and  upon  which  the  goods  in  the  declaration  company** 
first  mentioned  were  so  seized  and  taken  as  in  the  said  second  plea 
mentioned,  was  and  is  part  of  the  Nottingham  and  Lincoln  branch 
of  the  Midland  Eailway,  in  the  parish  of  Colwick,  between  the 
second  and  third  mile  from  the  town  of  Nottingham,  in  the  statute 
<fcc.  (10  <fc  11  Vict.  c.  ccxiv.,  local  and  personal  public,  "  To  empower 
the  Midland  Railway  Company  to  extend  the  line  of  their  Notting- 
ham and  Lincoln  Railway  at  Lincoln,  and  to  make  a  branch  railway 
to  their  Lincoln  station ")  mentioned :  That  plaintiffs  are  the 
Ambergate,  Nottingham  and  Boston  and  Eastern  Junction  Railway 
Company,  in  that  Act  mentioned,  and  also  in  the  Ambergate, 
Nottingham  and  Boston  and  Eastern  Junction  Railway  Amendment 
Act,  1847  (10  &  11  Vict.  c.  lxxviii.,  local  and  personal,  public),  men- 
tioned: and  that  the  plaintiffs,  "before  and  at  the  time  of  the 
committing  of  the  grievances  in  the  declaration  first  mentioned, 
brought  and  had  the  said  goods  in  the  declaration  first  mentioned, 
being  a  locomotive  engine  and  tender,  in  and  upon  the  said  branch 
of  the  said  railway,  for  the  purpose  of  using  the  same,  *and  [  *7»5  ] 
carrying  and  conveying  upon  the  said  branch  of  the  said  rail- 
way and  elsewhere,  upon  the  said  railway,  by  means  of  carriages 
attached  to  the  said  engine  and  tender,  passengers  and  goods, 
according  to  law,  and  under  and  by  virtue  of  the  powers  and 
authorities  in  them  by  virtue  of  the  statutes  in  that  behalf  vested." 
That  the  said  engine  and  tender,  and  the  said  carriages,  were 
properly  constructed,  as  by  the  Railways  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  20),  and  the  special  Acts  of  Parliament  in  that 
behalf  in  that  Act  mentioned,  and  other  the  Acts  of  Parliament  in 
that  behalf  directed.  That  plaintiffs,  "  at  and  during  all  the  times 
of  their  so  bringing,  using  and  employing  the  said  goods  and 
carriages  in  and  upon  the  said  railway,  for  the  purpose  aforesaid, 
and  at  all  times,  were  ready  and  willing  to  pay  to  defendants,  or 
other  the  persons  entitled  to  the  same,  all  lawful  tolls,  charges, 
demands  and  claims  whatsoever  in  that  behalf  demandable  from  or 
payable  by  them,  or  any  other  person  or  persons." 

Rejoinder,  so  far  as  the  replication  to  the  second  plea  relates  to 
the  said  engine  (l),  "  that  the  said  engine  was  and  is  what  in  the 


(I)  The  rejoinder,  as  to  the  tender, 
averred  that  it  was  fastened  to  the 
engine;  and  an  answer  was  offered 
similar  to  the  answer  as  to  the  engine. 


Upon  the  argument,  it  was  admitted 
that  the  question  as  to  the  engine  and 
tender  was  the  same. 
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Am  berg  ate,    Railways  Clauses  Consolidation  Act,  1845,  is  called  an  engine :  and 

Company      ^at  the  plaintiffs  had  not,  at  or  before  the  respective  times  of  the 

Midland      mftking  of  the  said  distresses,  obtained  from  the  defendants,  or 

Railway      applied  to  the  defendants  for,  a  certificate  of  their,  the  defendants', 

approval  of  the  said  engine,  but  brought  the  same,  on  each  of  the 

[  *796  ]       Baid  occasions,  on  the  said  railway  ^without  having  first  obtained 

such  certificate  of  approval  as  aforesaid,  contrary  to  the  form  of 

the  statute  "  &c. 

Demurrer.    Joinder. 

Plea  8.  As  to  the  converting  &c.  the  engine  in  the  declaration 
first  mentioned :  That  defendants  are  the  Midland  Railway  Com- 
pany mentioned  &c,  as  in  the  replication  to  plea  2,  averring  that 
defendants,  in  pursuance  of  stat.  8  &  9  Vict.  c.  xlix.,  made  a  railway, 
being  a  portion  of  the  railway  by  that  Act  authorized,  and  were 
possessed  of  the  said  portion ;  and  were,  before  and  at  the  time  of 
the  first  occasion  mentioned  in  the  declaration,  in  the  habit  of  law- 
fully using  the  said  portion  for  the  conveyance  of  passengers  and 
goods  along  the  same,  by  means  of  carriages  and  locomotive  engines. 
That,  just  before  the  said  first  occasion  mentioned  in  the  declara- 
tion, plaintiffs  brought  upon  the  said  portion  of  the  said  railway 
the  said  engine  in  the  declaration  first  mentioned,  without  having 
first  obtained  from  defendants  a  certificate  of  their,  the  defendants*, 
approval  of  the  said  engine,  contrary  to  the  form  of  the  statute 
&c. ;  and  the  same,  until  and  at  the  said  first  occasion,  continued 
on  the  said  portion  of  the  said  railway,  without  any  such  certificate 
having  been  obtained,  contrary  to  the  same  statute.  "  Wherefore 
the  defendants  did,  in  order  to  remove  the  said  engine  from  the 
said  railway  at  the  said  first  occasion,  take  the  said  engine,  and  did, 
on  the  same  occasion,  remove  the  same  from  the  said  railway, 
a  small  and  reasonable  distance,  to  a  fit  and  convenient  place  in 
that  behalf,  which  is  the  conversion  above  complained  of ;  and,  in 
so  doing,  did  deprive  the  plaintiffs  of  the  possession  of  the  said 
engine  as  alleged,  doing  no  unnecessary  damage  to  the  plaintiffs  on 
the  occasion  aforesaid." 
j-  797  ]  Replication.     That  plaintiffs  sue,  not  for  the  said  removal,  or  the 

said  converting,  or  depriving  the  plaintiffs  of  possession  of,  the  said 
engine,  as  in  the  third  plea  alleged  and  justified;  but  for  that 
defendants  converted  to  their  use,  or  wrongfully  deprived  plaintiffs 
of,  the  said  engine  in  the  declaration  first  mentioned,  otherwise 
than  in  the  third  plea  mentioned. 
Rejoinder.     "  As  to  the  plaintiffs'  new  assignment  on  the  third 
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plea,  the  defendants  repeat  all  the  allegations  in  the  third  plea,  aubeuuatb, 

except  that  which  identifies  the  removal  with  the  grievance  com-     company** 

plained  of:   and  say  that   the  engine  was  and  is  what  is  called     Midland 

an  engine  in  the  Railways  Clauses  Consolidation  Act,  1845 ;  and     Railway 

that  the  place  to  which  they  so  removed  the  engine,  as  in  the  third 

plea  mentioned,  was  land  of  and  in  the  possession  of  the  defendants 

contiguous  to  the  said  railway :'  and  that  the  defendants  continued 

possessed  of  the  railway  therein  mentioned  during  all  the  times 

hereinafter  mentioned.     And  that,  while  the  engine  was  staying  in 

the  said  place  by  virtue  and  in  consequence  of  that  removal,  the 

plaintiffs  demanded  of  the  defendants   the  said   engine   for   the 

purpose  and  in  order  that  they  the  plaintiffs  might,  by  the  power 

of  the  steam  of  the  said  engine,  move  the  said  engine  over  and 

upon  the  said  land  of  the  defendants,  towards,  unto,  to  and  upon 

the  said  railway  of  the  defendants,  and  there  again,  on  their  said 

railway,  place  and  use  the  said   engine  by  the  power  of  its  own 

steam,  without  having  first  obtained  or  obtaining  such  certificate  of 

approval  as  aforesaid  for  the  said  engine ;  contrary  to  the  form  of 

the   statute "  &c.     "  That,  if  the  defendants  had,  in  compliance 

with  the  said  demand,  allowed  the  plaintiffs  to  have  possession  of 

the  said  engine,  the  plaintiffs  would   forthwith  have  so,  by  the 

*power  aforesaid,  moved  the  said  engine  over  and  upon  the  said       [  *798  ] 

land  of  the  defendants,  towards,  unto,  to  and  upon   their  said 

railway,  and  there  again,  on  their  said  railway,  placed  and,  by  the 

power  aforesaid,  used  the  said  engine,  without  having  first  obtained 

or  attaining  such  certificate  of  approval  as  aforesaid  for  the  said 

engine,  and  without  asking  or  applying  to  the  defendants  for  such 

certificate,  contrary  to  the  form  of  the  statute  "  &c.    "  Wherefore 

the  defendants,  on  the  said  occasion  when  the  said  demand  was 

made,  and  in  answer  to  such  demand,  and  to  prevent   the  said 

engine  from  being  by  the  plaintiffs,  by  the  power  aforesaid,  moved 

to,  and  placed  and,  by  the  power  aforesaid,  used  on,  their  said 

railway  as  aforesaid,  without  such  certificate  as  aforesaid  being 

first  obtained,  contrary  to  the  said  statute,  and  in  defence  of  their 

possession  of  the  said  railway,  refused  to  allow  the  plaintiffs  to  take 

possession  of  the  said   engine;   and,  by  then   not  allowing  the 

plaintiffs  to  re-enter  on  the  said  land,  for  the  purpose  of  taking 

possession  of  the  same  engine,  and  of  then  moving,  placing  and,  by 

the  power  aforesaid,  using  the  said  engine  as  aforesaid,  without 

having  obtained  or  obtaining  such  certificate  as  aforesaid,  contrary 

to  the  said  statute,  prevented  the  plaintiffs  from  having  or  taking 
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ambbrgate,    possession  of  the  said  engine :  which  is  the  grievance  above  newly 
&c.  Railway  , ,,  # 

Company      assigned     Ac. 

midland         Demurrer.    Joinder. 

Railway 

Company.  Will**,  for  the  plaintiffs :     * 

On  the  demurrer  to  the  rejoinder  to  the  replication  to  the  second 
plea,  the  question  is,  Whether  the  defendants  were  authorized  to 
distrain  the  engine  damage  fesant,  on  the  ground  that  it  was  on 
[  *799  ]  the  railway  without  a  certificate.  The  case  turns  *on  sects.  115, 
116  of  the  Railways  Clauses  Consolidation  Act,  1845.  Sect.  115 
undoubtedly  enacts  that  no  locomotive  engine  shall  be  brought  on 
the  railway  unless  first  approved  of  by  the  Company,  who  are  to 
give  a  certificate  of  approval,  upon  being  properly  required :  and 
then,  by  sect.  116,  if  any  person,  without  a  certificate,  uses  an 
engine  on  the  railway,  or,  after  notice  given,  does  not  remove  it, 
he  is  to  forfeit  20/.;  and  the  Company  may  remove  the  engine. 
The  necessity  for  the  certificate  is  created  by  the  statute.  There  is 
thus  a  specific  provision  introduced,  for  the  infringement  of  which 
there  are  two  specific  remedies  provided,  neither  of  which  includes 
a  distress.     The  railway  is  a  public  highway. 

(Lord  Campbell,  Ch.  J. :  May  not  the  owner  of  the  soil  of  the 
highway  justify  the  removal  of  what  is  improperly  there  ? 

Wightman,  J. :  Suppose  cattle  stray  on  a  public  road.) 

Cattle  may  no  doubt  be  improperly  on  a  public  highway,  as  appears 
from  Dovaston  v.  Payne  (l).  Here  the  impropriety  is  merely  a 
neglect,  not  of  a  common  law  duty,  but  of  a  statutable  duty,  for 
which  the  statute  provides  the  remedy. 

(Wightman,  J.:  It  provides  a  penalty  for  the  infringement  of 
the  duty.) 

The  provision  does  not  seem  to  have  in  view  the  punishment  of 
the  party. 

(Coleridge,  J. :  There  is  a  penalty  which  may  be  imposed  with 
a  view  to  the  public  safety. 

Erle,  J. :  The  right  of  the  plaintiffs  to  bring  their  engine  on 

(1)  3  R.  E.  497  (2  H.  BL  527).    See      Company,  83  R.  R.  G30,  636  (16  Q.  B. 
judgment  of  Patteson,  J.  in  Fawcett      610,  618). 
v.  York  and  North  Midland  Bailway 
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the  railway  at  all  was  under  a  conditional  legal  power :  the  con-   am bbroatr, 
dition  not  being  performed,  they  were  trespassers  :  Six  Carpenters'     company 

case  (OO  Midland 

Railway 
The  common   law  principle  is  inapplicable  here:    the  Railways     Company. 
Clauses  Consolidation  Act,  1845,  must  be  considered  as  the  *code       [  *800  ] 
for  the  user  of  the  railway. 

(Lord  Campbell,  Ch.  J.:  You  require  express  words  to  take 
away  a  common  law  right.) 

The  common  law  authorizes  a  distress  damage  fesant,  that  is,  a 
removal  and  detaining  till  amends  are  made:  the  statute  here 
authorizes  the  removing  only :  that  impliedly  excludes  so  much  of 
the  common  law  right  as  goes  beyond  the  mere  removal. 

On  the  demurrer  to  the  plea  to  the  new  assignment  to  the  third 
plea,  the  question  is,  Whether  the  defendants  were  justified  in 
detaining  the  engine  on  the  ground  that  the  plaintiffs  had  the 
intention  of  using  it  illegally. 

(Coleridgb,  J. :  Suppose  the  plaintiffs  to  say,  Give  us  the  engine 
in  order  that  we  may  use  it  on  your  railway. 

Lord  Campbell,  Ch.  J. :  Suppose  a  man  says,  Give  me  a  sword 
that  I  may  stab  J.  S.) 

Those  are  suppositions  of  facts  different  from  the  facts  set  up  by 
the  plea. 

Phip8onf  contra,  was  stopped  by  the  Court. 

Lord  Campbell,  Ch.  J. : 

The  defendants  are  entitled  to  judgment  on  both  points.  As  to 
the  first :  it  cannot  be  doubted  that  the  owners  of  the  railway  had 
a  common  law  right  to  distrain  the  engine  damage  fesant.  Then 
what  is  there  to  take  away  the  right?  I  see  nothing  in  sect.  116 
but  a  cumulative  right,  namely,  to  remove  and  to  recover  a  for- 
feiture. That  remedy  is  quite  consistent  with  the  common  law 
right.  I  do  not  say  that  both  could  be  pursued :  but  the  defen- 
dants clearly  might  resort  to  their  common  law  remedy,  though  they 
had  also  a  right  to  a  cumulative  remedy,.  As  to  the  second  point : 
at  first  I  understood  the  plea  as  asserting  merely  that  the  plaintiffs 

(1)  8  Co.  Rep.  146  a. 
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AiiBitiMJATE,   intended  to  make  an  improper  use  of  the  engine :  and,  had  that 
so*  Railway 
Company      been  all,  I  should  have  thought  that  the  detainer  was  not  justified. 

Midland      But  ^he  *plea  shows  that  the  plaintiffs  demanded  the  engine  "  for 

CompT^y      ^G  PurPose  an<*  in  order  "  that  they  might  make  an  illegal  use  of 

[  »iJ0i  ]       ft-     Now  the  defendants  were  clearly  not  bound  to  restore  the 

engine  for  an  illegal  purpose.     The  plea  therefore  is  good. 

Coleridge,  J. : 

I  am  of  the  same  opinion.  If  sect.  116  had  stopped  at  the 
pecuniary  forfeiture,  it  would  have  been  impossible  for  Mr.  IVilleg 
to  contend  that  the  common  law  right  of  distress  damage  fesant  was 
taken  away.  But  he  contends  that,  as  the  right  of  distress  damage 
fesant  comprehends  two  things,  the  removal  and  the  detainer,  and 
the  statute  expressly  gives  the  right  of  removal,  the  right  of  detainer 
is  taken  away.  But  there  appears  to  be  good  reason  for  the  Legis- 
lature giving  the  one  without  intending  to  take  away  the  other.  It 
may  well  be  that  it  was  not  intended  that  the  owners  of  the  railway, 
if  they  chose  to  enforce  the  forfeiture,  should  be  allowed  to  detain 
the  engine ;  and  yet,  for  the  public  safety,  it  might  be  thought 
right  that  the  engine  should  not  be  allowed  to  remain  on  the  line  : 
so  that  the  right  of  removal  is  expressly  preserved,  even  where  the 
penalty  is  enforced,  though  the  enforcement  of  the  penalty  may 
exclude  the  exercise  of  the  right  of  distress,  which  comprehends 
both  removal  and  detainer.  As  to  the  other  point,  if  I  make  a 
demand  for  the  purpose  of  doing  an  illegal  act,  the  party  on  whom 
I  make  it  is  justified  in  refusing  it:  this  is  quite  different  from 
refusing  upon  the  mere  belief  that  there  is  an  intention  to  do  an 
illegal  act  after  the  demand  is  complied  with. 

Wightman,  J. : 
[  *802]  As  to  the  first  point :  there  is  nothing  *in  sect.  116  taking  away 

the  common  law  right.  There  are,  it  is  true,  other  consequences 
entailed,  by  the  section,  on  the  wrongful  act :  but  these  might  be 
wholly  insufficient  to  compensate  for  the  damage  done.  On  the 
other  point  I  felt  a  difficulty,  whether  the  demand  could  be  held  to 
be  bad  in  consequence  of  the  intention  to  do  an  unlawful  act.  But, 
on  looking  more  carefully  at  the  plea,  it  appears  that  the  plaintiffs 
demanded  the  engine  for  the  purpose  of  doing,  and  in  order  to 
do,  an  illegal  act.  It  is  not  indeed  said  for  the  "  express "  pur- 
pose :  but,  in  reasonable  intendment,  the  plea  must  be  understood 
as  alleging  that  the  demand  was  made  with  the  very  object.    The 
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provisions  of  sects.  115, 116,  though  for  the  benefit  of  the  Company,   Amberqate, 
also  concern  the  public  very  much.  Company 

t?t>t_,    t  .  Midland 

rjRLE,  j..  Railway 

I  also  am  of  opinion  that  the  common  law  remedy  is  not  taken     CoMPANY- 

away,  but  that  sect.  116  is  cumulative.     As  to  the  other  point :  the 

defendants  appear  to  have  acted  upon  the  statutable  provision  by 

removing  the  engine.    I  take  the  facts  to  be,  that  the  plaintiffs 

said :  Now  your  power  is  at  an  end ;  take  your  hands  from  the 

engine ;  we  mean  to  use  it  unlawfully.     The  defendants  answer : 

You  shall  not  do  so  :  either  the  engine  shall  remain  off  the  line,  or 

you  must  get  a  certificate  of  approval. 

Judgment  for  defendants. 

REG.  v.  The  INHABITANTS  of  LLANSAINTFFRAID        im. 
GLAN   CONWAY.  ^ 

(2  El.  &  BL  803—808 ;  S.  C.  17  Jur.  1101  ;  22  L.  T.  0.  S.  96.)  [  8O3  ] 

If  a  man,  settled  in  a  parish  by  estate,  ceases  to  inhabit  within  ten 
miles,  and  so  loses  his  settlement  there,  under  sect.  68  of  the  Poor  Law 
Amendment  Act,  1834  (4  &  5  Will.  IV.  c.  76),  his  wife  and  unemancipated 
children  must  follow  his  settlement.  If  he  have  none,  or  none  known, 
they  nevertheless  cannot  be  removed  to  such  parish. 

So  held,  in  a  case  where  the  man  had  deserted  the  wife  and  children,  and 
could  not  be  found. 

On  appeal  against  the  after  mentioned  order  of  removal,  the 
Sessions  confirmed  the  order,  subject  to  a  case  upon  which  the 
following  facts  appeared. 

The  order  was  for  the  removal  of  "  Mary,  the  wife  of  Thomas 
Roberts/'  and  "  their  four  children,"  aged  respectively  seven  years, 
four  years,  three  years  and  six  months,  from  the  parish  of  Aber 
in  Carnarvonshire  to  the  parish  of  Llansaintffraid  Glan  Conway 
in  Denbighshire.  The  order  adjudicated  "that  the  place  of  the 
last  legal  settlement  of  the  said  Thomas  Roberts,  his  said  wife  Mary, 
and  their  said  four  children,  is  in  the  said  parish  Llansaintffraid 
Glan  Conway." 

The  grounds  of  removal  stated  (among  other  things)  the  marriage 
of  Thomas  and  Mary  Roberts ;  and  that  at  the  time  of  the  mar* 
riage,  which  took  place  about  nine  years  ago,  the  said  Mary  was 
living  in  the  parish  of  Llansaintffraid  Glan  Conway  in  a  house 
which  she  rented,  as  tenant  from  year  to  year,  at  the  yearly  rent  of 
2J.  10a. ;  and  she  and  her  husband,  after  the  marriage,  continued 
to  reside  and  sleep  in  the  same  house  for  a  period  of  about  nine 

b.r. — vol.  xov.  62 


8l8 


1853.    Q.  B.    2  EL.  &  BL.  808—805. 


iR.B. 


Keg. 
v. 

INHABI- 
TANTS OF 

Llansaint- 

FFBAID. 


[804] 


[  *805  ] 


months.  That  Thomas  Roberts  deserted  his  said  wife  and  children 
about  six  months  ago,  while  they  were  residing  in  the  parish  of 
Aber,  in  which  parish  they  had  ever  since  continued,  and  from 
which  they  were  now  in  receipt  of  relief.  That  Thomas  Roberts 
had  not  since  returned  to  his  wife  and  children,  and  could  not  now 
be  found. 

The  grounds  of  appeal  relied  (besides  other  matter)  on  the  facts 
now  found,  as  follows,  in  the  statement  of  the  case. 

Upon  the  trial  of  the  appeal,  it  was  admitted  that  Thomas 
Roberts,  the  husband  of  the  pauper  Mary  Roberts,  gained  a  settle- 
ment in  the  appellant  parish  as  stated  in  the  grounds  of  removal. 
That,  about  nine  months  after  the  marriage,  and  before  the  birth 
of  any  of  the  children,  the  tenancy  in  the  appellant  parish  ceased  > 
and  Thomas  Roberts  and  his  wife  went  to  live  at  a  distance  of 
upwards  of  ten  miles  from  that  parish,  and  continued  to  reside 
beyond  that  distance  therefrom  for  upwards  of  twelve  months. 
And  it  was  admitted  that  Thomas  Roberts  had  lost  his  settlement 
in  the  appellant  parish  thereby. 

The  question  for  the  opinion  of  the  Court  was  stated  to  be: 
Whether  the  paupers  were,  under  the  circumstances,  entitled  to 
a  derivative  settlement  in,  and  to  be  removed  to,  the  appellant 
parish. 

Hugh  Hill  and  Comer,  in  support  of  the  order  of  Sessions  : 

The  question  is,  whether  the  husband's  loss  of  settlement 
destroyed  the  settlement  of  the  wife  and  children.  He  was 
settled  in  Llansainiffraid  Glan  Conway,  in  respect  of  the  estate 
which  he  acquired  by  his  marrying  a  woman  having  an  interest 
in  land  there.  The  wife's  settlement,  if  the  husband  has  no  settle- 
ment of  his  own,  is  not  suspended  during  the  coverture ;  she  may 
be  removed  to  it:  Rex  v.  St.  Botolph'sQ);  where  Ryder,  Ch.  J. 
said :  "  This  former  settlement  could  not  cease ;  but  would  con- 
tinue during  life,  or  till  a  new  one  *should  be  gained :  there  is 
no  case  where  a  settlement  ceases  by  any  other  method."  Now 
the  effect  of  sect.  68  of  stat.  4  &  5  Will.  IV.  c.  76,  was  to  prevent 
the  husband  from  retaining  his  settlement  for  any  longer  time 
than  he  inhabited  within  ten  miles  of  Llansaintffraid  Glan  Conway : 
but  it  gave  him  no  fresh  settlement :  the  section  enacts  that  a 
person  so  ceasing  to  inhabit  may  be  removed  to  his  previous  settle- 
ment, or  to  any  settlement  acquired  since  his  ceasing  to  inhabit. 

(1)  Buir.  S.  C.  307. 
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In  this  case  it  does  not  appear  that  Thomas  Roberts  ever  had, 
before  or  since  his  residing  at  Llansaintffraid  Glan  Conway,  any 
settlement :  if  he  had,  it  was  for  the  appellants  to  show  it.  The 
wife  and  children  have  thus  acquired  no  new  settlement ;  and  their 
settlement  in  the  appellant  parish  continues.  In  Rex  v.  Hendon  (l) 
it  was  held  that  by  the  loss  of  the  father's  settlement  under 
stat.  4  &  5  Will.  IV.  c.  76,  s.  68,  the  child's  settlement  is  not 
affected. 


Rbg. 
v. 
Inhabi- 
tants of 
Llansaint- 
ffraid, 


(Coleridge,  J. :  There  the  child  had  been  emancipated  before  the 
settlement  of  the  father  was  lost.) 


That  circumstance  appears  to  be  unimportant,  according  to  the 
view  taken  by  Coleridge,  J. 

(Coleridge,  J. :  It  strikes  me  that,  if  I  said  so,  I  was  wrong  :  but 
I  did  not  mean  to  lay  that  down  generally.  I  was  answering  the 
argument  of  counsel ;  and  I  meant  to  point  out  that  an  unemanci- 
pated  child  would  lose  his  settlement,  not  by  sect.  68,  applying  only 
to  settlement  by  estate,  but  by  the  general  law  of  his  following  his 
father's  settlement :  so  that  he  would  not  be  directly  affected  by  the 
clauses  any  more  than  an  emancipated  child.  In  that  sense,  the 
remark  seems  correct.) 

There  is  not  shown,  in  this  case,  any  new  or  old  settlement  of  the 
husband  for  the  wife  and  children  *to  follow  :  they  therefore  retain 
the  settlement  which  they  had  before  tbe  loss  of  his  settlement : 
Rex  v.  Harberton{2)f  Reg.  v.  Yelvertoft  (s),  Reg.  v.  Birmingham  (4). 
The  settlement  of  a  woman  who  marries  a  man  without  a  settle- 
ment is  only  suspended,  unless  he  obtain  one. 

(Coleridge,  J.  :  But  here  you  are  relying  on  the  settlement 
gained  through  the  husband's  settlement.) 

The  settlement  is  not  the  more  liable  to  destruction  for  being 
derivative:  Reg.  v.  Hendon^). 

(Coleridge,  J. :  What  do  you  say  would  have  been  the  effect  of 
the  husband  acquiring  a  new  settlement  ?) 

That  would  have  wholly  destroyed  the  previous  settlement  of  the 


(1)  57  R.  R.  736  (2  Q.  B.  455). 

(2)  13  East,  311. 


(3)  6  Q.  B.  801. 

(4)  8Q.B.  410. 

52—2 
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wife  and  children.     This  is  Ihe  utmost  effect  that  can  be  given  to 
sect.  68. 


[807] 


(Coleridge,  J. 
destruction. 


But  in  Reg.  v.  Hendoii  (l)  there  was  no  such 


Erle,  J. :  Where  the  husband  acquires  no  new  settlement,  and 
has  none  prior  to  that  in  the  parish  where  the  estate  lies,  must  he, 
according  to  your  interpretation  of  sect.  68,  be  removed  back  to 
that  parish  ?    If  so,  what  is  this  but  retaining  his  settlement  ?) 

In  Archbold's  Poor  Law,  419  (7th  ed.),  it  is  shown  that,  where  the 
father  has  no  settlement,  or  one  not  known,  the  children  take  the 
mother's  settlement :  what  kind  of  settlement  that  is  is  immaterial. 

(Lord  Campbell,  Ch.  J.  :  Is  there  any  instance  of  a  woman 
acquiring  a  settlement  in  her  own  right  during  coverture  ? 

Coleridge,  J. :  Properly  speaking,  a  married  woman  does  not 
become  chargeable  :  her  husband  becomes  chargeable  in  respect 
of  her.) 

Pashley  and  T.  0.  Morgan,  contra,  were  stopped  by  the  Court. 

Lord  Campbell,  Ch.  J. : 

The  order  is  clearly  bad  with  respect  to  both  the  wife  and 
children  :  neither  had  a  settlement  in  the  appellant  parish.  Stat. 
4  &  5  Will.  IV.  c.  76,  s.  68,  enacts  that  the  settlement  by  posses- 
sion of  an  estate  shall  determine  when  the  owner  of  the  estate 
shall  cease  to  inhabit  within  ten  miles.  It  is  then  as  if  the  settle- 
ment had  not  existed:  not  indeed  that  it  becomes  void  ah  initio; 
for  all  that  is  completed  under  that  settlement  will  still  remain 
unaltered,  as  in  the  case  of  an  emancipated  child,  who,  if  the 
emancipation  takes  place  while  the  father  retains  the  settlement* 
has  gained  a  complete  settlement  independent  of  the  father,  and 
does  not  lose  it  on  the  father  losing  the  settlement.  But  neither 
a  wife  nor  an  unemancipated  child  can  acquire  any  settlement  in 
their  own  right  by  virtue  of  the  settlement  of  the  husband  and 
father.  There  was  therefore  no  ground  for  removing  the  wife  and 
children  in  the  present  case  to  the  appellant  parish,  more  than  to 
any  other  parish. 

(1)  57  R.  It.  736  (2  Q.  B.  455). 
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COLEIUDGE,    J.  : 

I  am  of  the  same  opinion.  The  statute  is  very  simple  :  and,  in 
construing  it,  we  must  take  it  in  connection  with  that  which,  when 
it  passed,  was  the  state  of  the  law ;  for  the  intention  was  to 
preserve  the  law  in  all  points  except  those  altered  by  the  statute. 
Where  a  man  had  a  new  or  an  old  settlement,  he  was  removable  to 
that ;  and  his  wife  and  children  were  removable  with  him.  This 
was  done  in  his  right,  not  as  in  respect  to  their  own  settlement. 
But  here  it  is  not  found  that  the  husband  had  any  settlement  at 
all  :  if  he  had,  they  could  be  removed  to  such  settlement  only. 
Assume  that  he  has  no  settlement :  what  follows  ?  They  are 
attached  to  him,  the  coverture  remaining,  and  *the  unemancipated 
children  being  properly  with  him.  He  cannot  be  removed ;  nor  can 
they.  All  that  Reg.  v.  Hendon  (l)  decided  was,  that  an  emancipated 
child,  who  had,  through  the  father's  settlement,  gained  an  inde- 
pendent settlement,  could  not  lose  it  by  the  father  losing  his 
settlement :  and  for  that  Lord  Penman  gives  a  good  reason,  that 
the  settlement  to  be  put  an  end  to  by  the  statute  must  be  one 
gained  by  the  party  who  is  to  lose  it.  The  refusal  to  extend  the 
statute  in  that  case  is,  in  fact,  in  accordance  with  our  present 
decision. 


Reg. 
r. 
Inhabi- 
tants ov 
Llansaikt- 
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WlGHTMAN,  J.  : 

In  this  case  the  wife  and  children  had  no  independent  settlement 
of  their  own,  and  could  therefore  be  removed  only  to  the  man's 
settlement.     I  feel  a  difficulty  in  entertaining  any  doubt. 

Erle,  J. : 

The  question  is  as  to  the  effect  of  sect.  68  upon  the  uneman- 
cipated members  of  the  man's  family.  Is  their  inchoate  and 
contingent  settlement  extinguished  by  the  loss  of  his  ?  I  think  it 
is  ;  and  that  they  took  no  derivative  settlement :  and  that  the  order 
of  removal  was  therefore  bad. 

Order  of  Sessions  quashed. 


(1)  57  R.  R.  736  (2  Q.  B.  455). 
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By  rules  of  the  Poor  Law  Commissioners  Tinder  the  Poor  Law  Amendment 
Acts,  1834  and  1844  (4  k  5  WilL  IV.  c  76,  s.  15,  and  7  &  8  Vict,  c  101,  s.  12), 
res]>ecting  the  binding  of  poor  children  apprentices,  it  was  ordered  :  That  no 
child  should  be  bound  who  could  not  write  his  own  name ;  that  no  person 
above  the  age  of  fourteen  should  be  bound  without  his  consent ;  that  no 
child  under  the  age  of  sixteen  should  be  bound  without  the  consent  of  his 
father,  or,  if  his  father  was  dead,  or  disqualified  (as  after  specified)  to  consent, 
or  if  the  child  should  be  a  bastard,  without  the  mother's  consent,  if  living ; 
and  then  disqualifications  of  the  parent  were  specified ;  and,  in  the  case  of 
the  mother  being  so  disqualified,  no  consent  was  to  be  required  ;  that  the 
indenture  should  be  executed  in  duplicate  by  the  master  and  guardians  (or 
person  authorized  to  do  so),  and  should  not  be  valid  unless  signed  by  the 
apprentice  without  aid  in  the  presence  of  the  guardians,  and  the  consent  of 
the  parent,  where  requisite,  should  be  testified  by  the  parent's  signature  or 
mark,  and,  where  such  consent  was  dispensed  with  (as  above  provided),  the 
cause  should  be  stated  at  the  foot  of  the  indenture;  that  any  justice 
ordering  or  allowing  the  biuding  should  certify,  at  the  foot  of  the  indenture, 
that  he  had  ascertained  that  the  rules  had  been  complied  with : 

Held:  1.  That  these  rules,  excepting  that  as  to  the  signature  by  the 
apprentice,  were  directory  only,  and  non-compliance  with  them  did  not 
make  the  indenture  void. 

2.  That  the  apprentice's  consent,  though  he  be  above  the  age  of  fourteen, 
need  not  appear  on  the  face  of  the  indenture  otherwise  than  by  his  signing. 

3.  That  the  fact  of  such  consent  would  be  assumed  in  default  of  proof  of 
n on-  consent,  both  from  the  ordinary  presumption  that  all  things  were  duly 
performed,  and  from  that  arising  from  the  justice's  certificate  at  the  foot 
of  the  indenture. 

4.  That,  in  default  of  proof  to  the  contrary,  the  execution  of  the  indenture 
in  duplicate  would  be  assumed  from  the  same  presumptions. 

5.  That,  no  consent  of  the  parents,  or  ground  of  dispensation,  appearing 
on  the  indenture,  it  would  be  assumed  that  both  were  dead,  and  so  no 
consent  or  dispensation  requisite,  from  the  same  presumptions. 

So  held,  on  an  appeal  against  a  removal  founded  upon  a  settlement 
gained  under  the  indenture. 

On  appeal  against  an  order  of  two  justices,  whereby  James  Spinks 
was  removed  from  the  parish  of  St.  George  the  Martyr,  Southwark, 
to  the  parish  of  St.  Mary  Magdalen,  Bermondsey,  both  in  Surrey, 
the  Sessions  confirmed  the  order,  subject  to  a  case  which  was, 
in  substance,  as  follows. 

On  the  hearing  of  the  appeal,  it  was  proved,  by  the  respondent 
parish,  that  the  pauper,  James  Spinks,  gained  a  settlement  by 
[  *8io  ]  apprenticeship  in  the  appellant  parish,  ''if  the  indenture  of 
apprenticeship  under  which  he  served  was  valid  in  point  of  law, 
with  reference  to  the  objections  hereinafter  stated,  and  the  grounds 
of  appeal  applicable  thereto. 

The  indenture  under  which  the  said  pauper  served  was  dated 
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27th  October,  1851,  and  was  made  between  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Saint  Mary,  Newington, 
in  Surrey,  of  the  first  part,  and  Henry  John  Lord,  a  boot  and  shoe- 
maker, of  the  second  part;  a  copy  of  which  indenture,  together 
with  the  order  for  binding,  allowances  and  certificates,  subscribed 
to  or  endorsed  thereon,  was  annexed  to  and  was  to  be  taken  as  part 
of  the  case. 

The  indenture  was  signed  and  sealed  by  Lord,  by  Spinks,  and 
by  the  churchwardens  and  overseers.  It  witnessed  that  the  church- 
wardens and  overseers  placed  Spinks,  "  a  poor  child,  of  the  age  of 
fourteen  years  or  thereabouts,  who  can  read  and  write  his  own 
name,"  apprentice  to  Lord  until  Spinks  should  attain  the  age  of 
twenty-one. 

The  order  was  dated  27th  October,  1851,  and  was  under  the  hand 
and  seal  of  George  Percy  Elliott,  Esq.,  therein  described  as  one  of 
the  magistrates  of  the  police  courts  of  the  metropolis,  sitting  at 
the  Police  Court,  Lambeth,  within  the  metropolitan  police  district, 
and  in  the  county  of  Surrey :  and  it  ordered  the  binding,  following 
the  directions  of  stat.  56  Geo.  III.  c.  189,  s.  1 .  In  the  margin  of 
the  indenture  was  written  the  allowance,  of  the  same  date,  also 
under  the  hand  and  seal  of  Mr.  Elliott,  described  therein  as 
before ;  following  the  same  statute.  At  the  foot  of  the  indenture 
was  a  certificate,  of  the  same  date,  signed  by  Mr.  Elliott, 
♦described  therein  as  before:  which  certificate  followed  the  form 
given  in  article  29  of  the  rules  and  regulations  hereinafter 
mentioned  (besides  certifying  compliance  with  the  General  Order 
of  the  Commissioners  of  22nd  August,  1845 ;  upon  which  nothing 
turned). 

The  poor  of  the  parish  of  Saint  Mary,  Newington,  are  governed, 
provided  for,  employed  and  managed,  and  the  board  of  guardians 
for  that  parish  are  appointed,  under  stat.  54  Geo.  III.  c.  cxiii.  (1). 

Certain  rules  of  the  Poor  Law  Commissioners,  dated  29th 
January,  1845,  were  given  in  evidence  at  the  trial  of  the  appeal 
by  the  appellants,  and  were  proved  to  have  been  issued  by  the 
Commissioners,  and  sent  by  them  to    the   churchwardens    and 
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(1 )  Local  and  personal,  public :  *  *  For 
repealing  an  Act  passed  in  the  48th 
year  of  the  reign  of  his  present  Majesty, 
intituled  An  Act  for  better  assessing 
and  collecting  the  poor  and  other  rates 
in  the  parish  of  St.  Mary,  Newington, 
in  the  county  of  Surrey,  and  regulating 


the  poor  thereof ;  and  granting  other 
powers  in  lieu  thereof:  for  rebuild- 
ing or  repairing  the  workhouse ;  and 
removing  and  preventing  encroach- 
ments and  annoyances  in  the  said 
parish;  and  for  other  purposes  relating 
thereto." 
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Reg.        overseers  of   Saint  Mary,   Newington,   more   than  fourteen   days 
Jnhabi-      before  the  making  and  execution  of  the  indenture,  and  to  be  signed 
^Maby      an(*  sea*Gd  according  to  the  statute  in  that  case  made  and  provided ; 
Magdalen,    a  COpy  0f  which  rules  was  annexed  to  and  formed  part  of  this  case. 
bet.        The    rules    were    addressed  to  the  guardians  of  the  poor  of  the 
several   unions  and  parishes  named  in  the  schedule  thereunto 
annexed,  the  officers  of  such  unions  and  parishes,  the  church- 
wardens and  overseers  of  the  several  parishes  and  places  comprised 
within  the  said  unions,  and  of  the  several  other  parishes  named  iu 
the  schedule,  and  to  the  clerks  to  the  justices  of  the  Petty  Sessions 
for  the  divisions  in  which  the  parishes  and  places  were  situate,  and 
to  all  others  whom  it  might  concern.     The  material  parts  were  the 
following. 
[  812  ]  "  In  pursuance  of  the  powers  vested  in  us  by  an  Act  passed  "  Ac. 

(4  &  5  Will.  IV.  c.  76(1)),  "and  an  Act  passed"  &c.  (7  &  8  Vict 
c.  101  (2)),  "  we,  the  Poor  Law  Commissioners,  do  make  the  following 
rules  and  regulations  in  regard  to  the  apprenticing  of  poor  children 
of  the  several  unions  named  in  the  schedule  A.  hereunto  annexed, 
and  of  the  parishes  named  in  the  schedule  B.  hereunto  annexed. 

"  The  Parties. 

"  Article  1.  No  child  under  the  age  of  nine  years  shall  be  bound 
apprentice ;  and  no  child  that  cannot  read  and  write  his  own 
name  "  (3). 

"  Consent. 

"Article  5.  No  person  above  fourteen  years  of  age  shall  be 
so  bound  without  his  consent.  And  no  child  under  the  age  of 
sixteen  years  shall  be  so  bound  without  the  consent  of  the  father  of 
such  child,  or,  if  the  father  be  dead,  or  be  disqualified  to  give  such 
consent  as  hereinafter  provided  or  if  such  child  be  a  bastard, 
without  the  consent  of  the  mother,  if  living,  of  such  child. 
Provided  that,  where  the  parent  of  such  child,  whose  consent  would 
be  otherwise  requisite,  is  transported  beyond  the  seas,  or  is  in 
the  custody  of  the  law  having  been  convicted  of  some  felony,  or  for 
the  space  of  six  calendar  months  before  the  time  of  executing  the 
indenture  has  deserted  such  child,  or  for  such  space  of  time  has 
been  in  the  service  of  her  Majesty  or  of  the  East  India  Company 
in  foreign  parts,  such  parent,  if  the  father,  shall  be  deemed  to  be 


(1)  See  sect.  15. 

(2)  See  sect.  12. 


(3)  See  now  General  Consolidated 
Order,  1847,  art.  52. 
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disqualified  as  hereinbefore  stated : 
such  consent  shall  be  required  "  (l). 


and,  if  it  be  the  mother,  no 


"  Indenture. 

"  Article  15.  The  indenture  shall  be  executed  in  duplicate  by  the 
master  and  the  guardians,  or  the  person  lawfully  authorized  to  do 
so,  and  shall  not  be  valid  unless  signed  by  the  proposed  apprentice 
without  aid  or  assistance,  in  the  presence  of  the  said  guardians. 
And  the  consent  of  the  parent,  where  requisite,  shall  be  testified  by 
such  parent  signing  with  his  name  or  mark,  to  be  properly  attested, 
the  foot  of  the  said  indenture  :  and,  where  such  consent  is  dispensed 
with,  under  the  provision  contained  in  article  5,  the  cause  of  such 
dispensation  shall  be  stated  at  the  foot  of  the  indenture  by  any  clerk 
or  other  officer  acting  as  clerk  to  the  said  guardians"  (2). 

"Article  29.  And,  in  pursuance  of  the  provisions  contained  in 
the  said  first  recited  Act,  we  do  direct  that,  whenever  any  justice  or 
justices  shall  under  any  authority  of  law  assent  (s)  or  consent  (3), 
order  or  allow  of,  the  binding  of  any  poor  child  as  apprentice,  such 
justice  or  justices  shall  certify  (3),  at  the  foot  of  the  indenture  and 
the  counterpart  thereof,  in  the  form  and  manner  following,  that  is 
to  say : 

"  I  or  we  (as  the  case  may  be),  justice  or  justices  of  the  peace  of 
and  in  the  county  (or  other  jurisdiction,  as  the  case  may  be)  of 
,  who  have  assented  to,  ordered  or  allowed,  the  above 
binding,  do  hereby  certify  that  we  have  examined  and  ascertained 
that  the  rules,  orders  and  regulations  of  the  Poor  Law  Commis- 
sioners for  the  binding  of  poor  children  apprentices,  and  applicable 
to  the  above  named  parish  (or  other  place  as  the  case  may  be), 
contained  in  their  general  order,  bearing  date  the  29th  day  of 
January,  1845,  have  been  complied  with. 

11  Signed  this  day  of 

.    "Signature." 

Schedule  B.  comprehended  the  parish  of  St.  Mary,  Newington. 
The  grounds  of  appeal  applicable  to  the  present  case  were  as 
follows. 

"  That  the  said  indentures  were  and  are  illegal  and  void,  because 


(1)  See  now  General  Consolidated 
Order,  1847,  art.  57. 

(2)  Ibid.,  art.  67. 

(3)  Semble,     this    certificate    is    no 
longer  required  since  7  &  8  Vict.  c.  101, 


s.  12:  see  Macmorran  and  Lushing- 
ton's  Poor  Law  General  Orders,  note 
to  Gen.  Cons.  Ord.  1847,  heading 
Apprenticeship  of  Pauper  Children, 
p.  88,  2nd  ed. 
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it  does  not  appear,  on  the  said  indentures,  that  the  said  James 
Spinks  consented  to  the  said  alleged  binding,  or  that  either  of  his 
parents  consented  thereto.  That,  in  fact,  no  such  consent  was 
given.  That  the  said  indentures  were  and  are  illegal  and  void, 
because  it  does  not  appear,  on  the  said  indentures,  the  cause  of  the 
consent  of  the  parents  of  the  said  James  Spinks  to  the  binding  being 
dispensed  with.  That  the  said  indentures  were  and  are  illegal  and 
void,  because  they  do  not  comply  with  the  enactments,  or  contain 
the  requisites,  of  the  statutes  now  in  force  for  the  regulation  of  the 
binding  of  parish  apprentices ;  and  because  they  do  not  comply 
with  the  regulations  of  the  Poor  Law  Commissioners," 

No  evidence  was  given,  at  the  hearing  of  the  appeal,  except  as 
appears  from  the  indenture,  and  the  allowance  thereof  by  the  police 
magistrate,  and  his  certificate  at  the  foot  thereof,  that  the  said 
indenture  was  executed  in  duplicate  by  the  master  and  guardians, 
or  the  persons  lawfully  authorized  to  do  so. 

James  Spinks  was,  at  the  time  of  the  alleged  binding,  under  the 
age  of  sixteen  years,  as  appears  by  the  said  indenture. 

No  evidence  was  given,  on  the  hearing  of  the  appeal,  otherwise 
than  by  production  of  the  indenture,  with  the  order  for  binding  by 
the  police  magistrate,  and  his  allowance,  and  certificate  thereon, 
that,  at  the  time  of  the  making  and  execution  of  the  said  indenture, 
either  *of  the  parents  of  James  Spinks  was  dead,  or  that  either  was, 
at  the  time  of  the  making  and  execution  of  the  indenture,  or  ever 
had  been,  transported  beyond  the  seas,  or  in  the  custody  of  the  law 
having  been  convicted  of  felony ;  or  that  either  of  the  said  parents, 
for  the  space  of  six  calendar  months  before  the  time  of  executing  the 
indenture,  had  deserted  James  Spinks,  or  for  such  space  of  time 
had  been  in  the  service  of  her  Majesty  or  the  East  India  Company 
in  foreign  parts.  Nor  was  any  evidence  given  that  the  parents  of 
the  pauper,  or  either  of  them,  were  or  was  alive  at  the  time  of  the 
binding.  Nor  was  any  evidence  given  by  the  appellants  that  such 
binding  was  without  the  consent  of  the  pauper,  or  that  the  indenture 
was  not  executed  in  duplicate :  but  evidence  was  given  by  the 
pauper  that,  before  being  bound,  he  went  to  his  master  for  a  month, 
on  liking,  and  was  afterwards,  and  before  the  binding,  examined  by 
the  magistrate  who  made  the  order  for  the  binding  and  allowed  the 
indenture. 

It  was  contended,  on  the  part  of  the  appellants,  that  the  pauper 
gained  no  settlement  by  service  under  the  indenture,  because  the 
indenture  was  illegal  and  void,  inasmuch  as  it  did  not  appear  that 
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the  indenture  was  executed  in  duplicate  by  the  master  and  guardians, 
or  the  persons  lawfully  authorized  to  do  so,  as  is  required  by  article 
15  of  the  said  rules ;  and  inasmuch  as  it  did  not  appear,  by  the 
said  indenture,  that  James  Spinks  consented  to  the  alleged  binding, 
or  that  either  of  his  parents  consented  thereto,  as  required  by 
article  5  of  the  said  rules  ;  and  inasmuch  as,  if  the  consent  of  the 
parent  were  dispensed  with  under  the  said  provision  contained  in 
article  5  of  the  said  rules,  the  cause  of  such  dispensation  was  not 
stated  at  the  foot  of  the  ^indenture,  as  required  by  article  15  of  the 
rules,  or  in  any  manner  whatever. 

The  Sessions  overruled  the  objections,  and  confirmed  the  order  of 
removal,  subject  nevertheless  to  the  opinion  of  the  Court  of  Queen's 
Bench. 

The  question  for  the  opinion  of  this  Court  is,  Whether,  having 
regard  to  the  grounds  of  appeal,  the  indenture  of  apprenticeship  be 
illegal  and  void  on  the  grounds  above  alleged.  If  the  Court  shall 
be  of  opinion,  upon  the  above  objections,  having  regard  &c,  that 
the  indenture  is  illegal  and  void,  then  the  order  of  Sessions  and  the 
order  of  removal  are  to  be  quashed.  But,  if  the  Court  shall  be  of 
opinion  that  the  indenture  is  valid,  then  the  order  of  Sessions  to  be 
confirmed. 


Reo. 

V. 

Inhabi- 
tants of 
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Locke  and  Corner,  in  support  of  the  order  of  Sessions  : 

It  may  perhaps  be  questioned  whether  the  Commissioners  had 
power  to  make  these  rules,  if  the  non-compliance  is  to  have  the  effect 
of  avoiding  the  indenture  when  particular  words  are  not  inserted. 

(Coleridge,  J. :  Sect.  105  of  stat.  4  &  5  Will.  IV.  c.  76,  and  the 
following  sections  clearly  assume  that  the  orders  of  the  Commis- 
sioners are  to  be  in  force  unless  removed  hither  by  certiorari ;  for  it 
is  provided  that,  unless  declared  illegal  upon  such  removal,  they 
shall  be  in  force  as  if  they  had  not  been  removed.) 

The  power  would  be  a  very  large  one ;  and  this  is  the  more  striking, 
because  the  respondent  parish  has  no  notice  of  the  rules,  but  only 
the  binding  parish. 

(Lord  Campbell,  Ch.  J. :  It  would  be  strange  if  the  Legislature 
intended  that,  where  the  binding  parish  consented  to  the  rules,  a 
third  party  should  question  their  effect  on  the  binding.) 


From  the  Legislature  having  passed  stat.  7  &  8  Vict.  c.  101,  s.  12,  it 
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Rug.  seems  that  stat.  4  &  5  *Will.  IV.  c.  76,  s.  15,  was  considered  not  to 
iNHABt-  authorize  the  regulation  of  the  terms  of  the  indentures  without 
£"£!£  further  enactment:  and  sect.  12  of  stat.  1  &  2  Vict.  c.  101,  s.  12, 
m  agdalkn,  applies  only  to  parishes  included  in  a  union  or  subject  to  a  board  of 
guardians  under  the  general  poor  law :  but  the  parish  of  St.  Mary, 
Newington,  is  governed  by  guardians  under  the  local  Act  of  54 
Geo.  III.  c.  cxiii. ;  and  there  may  be  doubt  whether  such  guardians  are 
within  the  Act.  Further,  article  15  of  the  rules  expressly  declares 
that  the  indenture  "shall  not  be  valid  unless  signed  by  the  proposed 
apprentice :"  this  indenture  is  so  signed :  but  no  invalidity  is  created 
in  case  of  non-compliance  with  the  particulars  which  are  the  subject 
of  the  objection  in  this  case :  these  particulars  therefore  must  be 
considered  as  merely  directory.  One  objection  is  that  the  indenture 
was  not  shown  to  have  been  executed  in  duplicate,  as  directed  by 
article  15.  That,  at  the  most,  would  make  the  indenture  voidable, 
not  void :  Rex  v.  Fleet  (l),  where  the  master  had  not  executed  the 
indenture,  as  directed  by  stat.  8  &  9  Will.  III.  c.  30,  s.  5.  The  non- 
compliance with  the  rules  of  the  Commissioners  cannot  have  a 
greater  effect  than  the  disobedience  to  a  statute.  In  Rex  v.  St. 
Nicholas  in  Ipswich  (2)  it  was  held  that  an  indenture  of  apprentice- 
ship, binding  for  four  years  only,  was  only  voidable,  contrary  to  the 
apparently  express  language  of  stat.  5  Eliz.  c.  4,  ss.  26,  41.  Lord 
Hardwicke  there  laid  much  stress  on  the  circumstance  that  the  inden- 
ture had  "had  its  effect  between  the  parties :"  and  here  the  apprentice 
has  served.  In  Reg.  v.  Fordhavi(d)  it  was  held  that  the  words 
"shall  be  of  no  force  or  validity,' '  in  sect.  2  of  stat.  6  &  7  *  Will.  IV. 
c.  96,  as  to  parochial  rates,  were  confined,  in  their  application,  to 
the  case  of  the  want  of  signature  by  the  parish  officers. 


[  *818  ] 


(Lord  Campbell,  Ch.  J. :  If  you  succeed  in  showing  that  the 
rule  is  only  directory,  you  need  not  admit  that  the  indenture  is 
even  voidable. 


Coleridge,  J. :  In  Rex  v.  Stoke  Damerel  (4),  which  was  decided  on 
stat.  56  Geo.  III.  c.  139,  s.  11,  an  enactment  not  having  settle- 
ments primarily  in  view,  you  will  find,  I  think,  that  all  the  Judges 
held  the  indenture  void  ah  initio  for  not  being  conformable  to  the 
enactment.) 

There  the  enactment  was  that  no  indenture,  wanting  the  prescribed 


(1)  Cald.  31. 

(2)  Burr,  S.  C.  91. 


(3)  52  R.  R.  281  (11  Ad.  &  El.  73). 

(4)  44  R.  R.  500  (7  B.  &C.  563). 
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requisites,  "shall  be  valid  and  effectual."  But,  further,  it  does  not 
here  appear  that  there  was  no  duplicate. 

(Lord  Campbell,  Ch.  J. :  Article  15  does  not  require  that 
the  fact  of  there  being  a  duplicate  should  be  expressed  upon 
the  indenture:  and  it  would  be  monstrous  to  say  that  this  is 
necessary.) 

Again,  the  grounds  of  appeal  point  out  particular  alleged  deviations 
from  the  rules,  but  not  the  one  now  in  question :  it  is  therefore 
not  competent  to  the  appellants  to  insist  upon  it  under  the  general 
allegation  of  non-compliance  with  the  rules  :  Reg.  v.  Birmingham  (i), 
Reg.  v.  St.  Mart;  in  Bungay  (2).  The  next  objection  is  that  the 
consent  of  the  apprentice  or  of  his  parents  does  not  appear,  by  the 
indenture  or  by  evidence,  to  have  been  given.  As  to  the  appren- 
tice, it  does  not  appear  that  he  was  above  fourteen  years  old,  which 
is  the  only  case  in  which  his  consent  is  made  necessary.  If  his 
consent  were  necessary,  the  rules  do  not  prescribe  that  the  inden- 
ture shall  show  such  consent,  unless  that  is  the  effect  of  article  15, 
which  requires  signature  *by  the  apprentice.  But  that  requisite  is 
satisfied ;  for  the  apprentice  has  signed. 

(Coleridge,  J. :  It  may  be  that  his  signature  is  required  because 
it  is  required  that  he  should  be  able  to  sign  his  name.) 

That  seems  very  probable.  As  to  the  consent  of  the  parents,  it  does 
not  appear  that  either  parent  is  alive :  unless  the  father  or  mother 
was  alive,  dispensation  is  not  required,  and  its  cause  need  not  be 
stated  in  the  indenture.  The  apprentice  may  be  a  foundling.  It  is 
for  the  party  objecting  to  show  the  facts  raising  the  objection :  till 
they  be  shown,  the  Court  will  presume  the  magistrate  to  have  acted 
properly :  and  his  certificate,  at  the  foot  of  the  indenture,  that  he 
has  ascertained  that  the  rules  have  been  complied  with,  is,  to  say 
the  least,  evidence  of  such  compliance  till  the  contrary  is  shown. 

Knapp  and  Clerk,  contra  : 

First,  as  to  the  execution  in  duplicate.  It  was  for  the  removing 
parish  to  show  that  all  had  been  done  requisite  for  authorizing  the 
removal :  and  one  such  requisite  is  the  execution  in  duplicate.  As 
to  the  consent  of  the  parents,  the  only  answer  suggested  to  the 
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objection  is  that  the  parents  may  be  dead.  But  the  deaths  art 
distinct  facts,  which  ought  to  be  proved  by  the  party  relying  upon 
them. 

(Lord  Campbell,  Ch.  J.:  I  am  very  much  impressed  by  the 
argument  that  we  must  presume  the  magistrate  to  have  acted 
rightly.) 

That  presumption,  if  applied  here,  would  in  effect  dispense  with  the 
compliance  with  almost  all  the  regulations. 

(Lord  Campbell,  Ch.  J. :  It  would  not  go  so  far  as  that.) 

If  that  meets  the  objection  as  to  the  parents,  it  will  probably  be 
held  to  meet  the  objection  as  to  the  consent  of  the  apprentice. 

(Lord  Campbell,  Ch.  J. :  Besides,  we  have  the  apprentice's 
signature :  you  would  *scarcely  call  upon  ub  to  presume  duress.) 

The  Commissioners  clearly  considered  that  the  consent  and  the 
signature  of  the  apprentice  were  two  distinct  requisites. 

Lord  Campbell,  Ch.  J. : 

I  am  sure  that  this  case  has  been  very  well  argued :  but  I  come 
to  the  conclusion  that  the  order  is  good.  For,  in  the  first  place, 
we  are  not  to  presume  that  a  regulation  published  by  the  Poor  Law 
Commissioners  has  been  violated.  As  to  the  facts  of  consent  and 
of  the  execution  in  duplicate,  it  seems  to  me  that  they  need  not 
appear  on  the  face  of  the  indenture :  and  we  must  presume,  from 
the  magistrate's  certificate,  that  these  requisites  were  complied  with 
in  fact.  Had  they  not  been  complied  with,  I  should  still  have  been 
prepared  to  say  that  they  were  directory  only,  and  that  the  failure 
to  comply  with  them  did  not  make  the  binding  void.  The  rules  do 
give  this  effect  of  avoidance  in  the  case  of  one  regulation,  namely, 
that  for  the  signature  of  the  apprentice :  but,  as  to  the  other  pro- 
visions, the  validity  does  not  depend  upon  the  strict  pursuance  of 
any  form. 

Coleridge,  J. : 

I  am  of  the  same  opinion.  I  think  we  must  suppose  the  Poor 
Law  Commissioners  to  have  expressed  what  provisions  those  are, 
the  non-pursuance  of  which  is  to  invalidate  the  indenture :  they  do 
say  this  as  to  one  provision ;  they  do  not  repeat  it  as  to  the  others : 
and,  as  to  a  great  many  of  these,  it  is  quite  clear,  from  their 
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nature,  that  they  are  only  directory,  and  could  not  possibly  be  sup- 
posed to  affect  the  validity  of  the  indenture.  Then  the  magistrate 
orders  and  allows  this  indenture  under  one  statute,  and  under 
another  certifies  that  the  rules  of  the  Commissioners  have  been 
*complied  with.  Surely  this  aids  the  ordinary  presumption  which 
exists,  that  all  is  rightly  done  when  the  contrary  does  not  appear. 
I  admit  that,  if  you  show  a  condition  which  can  be  satisfied  only 
by  something  appearing  on  the  face  of  the  instrument,  no  presump- 
tion will  aid  the  absence  of  this.  But  in  the  present  case  the 
necessity  for  the  consent  of  the  parents  exists  only  when  parents 
are  alive;  and  it  is  in  that  case  only  that  the  provision  as  to 
dispensation,  and  as  to  the  ground  of  dispensation  appearing  in 
the  indenture,  applies.  And,  as  to  the  consent  of  an  apprentice,  it 
is  not  said  that  this  must  appear  on  the  face  of  the  indenture,  but 
only  that  he  must  sign  without  aid ;  the  object  probably  being  to 
secure  a  fulfilment  of  the  requisite,  which  we  find  earlier,  that  he 
should  be  able  to  write. 
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WlGHTMAN,  J.  I 

There  is  nothing  on  the  face  of  the  indentures  to  show  that  the 
rules  of  the  Commissioners  have  not  been  complied  with.  I  think, 
in  the  first  place,  that  the  rules  are,  with  a  single  exception,  only 
directory ;  and,  in  the  second  place,  that  the  certificate  raises  the 
presumption  that  they  have  been  complied  with  in  fact. 


Erle,  J. : 

I  agree  also  in  the  presumption  of  fact,  and  in  holding  the 
regulations  in  question  to  be  only  directory.  It  is  clear  to  my 
mind  that  great  mischief  has  been  done  where  parties,  having 
acted  on  an  instrument  as  valid,  find  their  intention  defeated  by  the 
neglect  of  some  regulation  relating  to  the  instrument.  It  is  best 
to  hold  such  regulations  to  be  directory  only,  except  where  the 
Legislature  has  expressly  said  that  the  non-compliance  shall  make 
the  instrument  void. 

Order  of  Sessions  confirmed. 
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(Error  from  the  Queen's  Bench.) 
1853.       GILES  v.  The  TAFF  VALE  EAILWAY  COMPANY  (1). 

No?.  10.  v   ' 
(2  El.  &  BL  822—836;  S.  C.  18  Jur.  510;  22  L.  T.  O.  S.  157.) 

T  822  1  * 

L        *  Trover,  for  quicks  and  plants,  against  a  Railway  Company.     Plea :  Not 

guilty.  On  the  trial,  the  Judge  ruled  that  there  was  sufficient  evidence  of 
a  conversion  by  defendants.  To  this  ruling  defendants  excepted.  Verdict 
for  plaintiffs.  The  bill  of  exceptions  set  forth  the  whole  evidence.  By 
this  it  appeared  that  plaintiff  was  a  contractor  planting  hedges  for  defen- 
dants at  one  of  their  stations,  and  was  owner  of  live  thorn  plants  which 
had  been,  by  leave  of  F.,  who  was  culled  in  the  bill  of  exceptions  the 
general  superintendent  of  the  Company,  placed  in  a  piece  of  ground  belong- 
ing to  defendants  and  close  to  the  station.  Plaintiff  demanded  these  thorns 
from  the  station  master,  and  was  referred  to  F. ;  and  F.,  professing  to  act 
for  defendants,  refused  to  let  the  plaintiff  remove  them.  It  did  not  appear, 
distinctly,  when  or  under  what  circumstances  the  thorns  were  brought  to 
the  station.  The  majority  of  the  Judges  in  the  Court  of  Exchequer 
Chamber  (Jervis,  Ch.  J.,  Pollock,  C.  B.,  Alderson,  B.,  Maule,  J., 
Platt,  B.,  Williams,  J.,  and  Talfoubd,  J.)  construed  the  bill  of  exceptions 
as  meaning  that  the  thorns  had  been  carried  as  merchandize  on  the  line, 
and  left  in  the  ground  of  the  defendants  with  their  roots  covered  as  a  mode 
of  warehousing  them  for  a  reasonable  time  in  such  a  manner  that  they 
might  remain  alive.  Parke,  B.  construed  the  bill  of  exceptions  as,  ut 
most,  showing  evidence  that  the  thorns  had  once  been  carried  on  tho  line, 
and  had  afterwards  been  left  in  defendants'  ground  for  an  indefinite  time, 
for  tho  convenience  of  the  plaintiff  as  contractor,  and  not  as  an  incident  to 
the  carriage.  Martin,  B.  doubting  whether,  on  the  true  construction,  the 
relation  of  carrier  and  customer  ever  existed  at  all  with  respect  to  these 
thorns : 

Held  by  all  the  Judges,  that  it  is  the  duty  of  a  Company,  carrying  on 
trade,  to  have  on  the  spot  an  officer  with  authority  to  do  for  the  Company 
all  that,  in  the  ordinary  exigencies  of  their  business,  might  require  to  be 
T  *823  1  done  promptly :  that,  in  this  respect,  there  *ia  no  difference  between  an 

ordinary  partnership  and  a  corporation  :  that  there  was  sufficient  evidence 
that  F.  had  authority  to  this  extent  from  the  defendants,  and  that  it  was 
not  necessary  to  show  any  authority  under  seal.  Held  also,  by  all  the 
Judges,  that  to  give  up,  or  refuse  to  give  up,  on  demand,  goods  left  with 
the  defendants  in  the  course  of  their  trade  as  earners,  was  an  act  within 
the  scope  of  such  authority  ;  and  that,  on  the  construction  put  on  the  bill 
of  exceptions  by  the  majority  of  the  Judges,  these  thorns  were  so  left,  and 
therefore  there  was  evidence  of  a  conversion  by  defendants. 

Parke,  B.  was  of  opinion  that  tho  implied  authority  of  such  an  officer  is 
strictly  confined  to  nets  within  the  scope  of  the  Company's  ordinary  busi- 
ness, and  that  there  was  no  evidence  that  F.  had  a  more  extensive  power : 
that  goods  warehoused  for  a  short  time,  as  a  custody  ancillary  to  their 
carriage,  would  have  been  in  the  possession  of  the  Company  in  the  course 
of  their  ordinary  trade ;  and  to  refuse  to  deliver  those  was  within  the  scope 
of  F.'s  authority  :  but  that  it  was  beyond  tho  prima  facie  authority  of  F. 

(1)  Foil.  Moore  v.  Metropolitan  Rail.      [1891]  A.  C.  499,  507,  512,  01  L.  J. 
Co.  (1872)  L.  II.  8  Q.  B.  36,  39,  42      Ad.  25.— A.  C. 
L.  J.  Q.  B.  23;    cited,  The  "Apollo," 
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to  allow  the  thorns  to  be  planted  for  an  indefinite  time  for  plaintiff's 
convenience.  Parke,  13.  therefore  doubted  whether  a  refusal  to  deliver  up 
goods  so  left  was  within  the  scope  of  F.'s  authority,  or  would  make  defen- 
dants liable  :  and  therefore  he  did  not  concur  in  holding  the  direction 
right,  not  being  satisfied  that  evidence  had  been  given  upon  which  a  jury 
could  find  for  plaintiffs. 

Per  Maule,  J. :  The  goods  having  been  once  in  defendants'  possession,  it 
lay  within  the  scope  of  F.'s  authority  to  deliver  them  up,  whether,  in  allowing 
them  to  be  planted,  he  exceeded  his  power  or  not.  And,  further,  that  it  was  not 
beyond  the  primd  facie  power  of  F.  to  grant  any  reasonable  accommodation 
to  customers ;  and  to  allow  plaintiff  to  store  his  quicks  in  the  Company's 
ground  till  wanted  was  not  prima  fade  an  unreasonable  accommodation. 

Judgment  affirmed. 

Error  on  a  bill  of  exceptions  tendered  by  the  defendants. 

Trover  for  quicks  and  plants. 

Plea  :  Not  guilty.  Issue  thereon.  (It  is  not  necessary  to  notice 
the  other  pleadings.)    Verdict  for  plaintiff. 

Judgment  having  passed  in  the  Queen's  Bench  for  the  plain- 
tiff, error  was  suggested  by  the  defendant.  A  bill  of  exceptions 
tendered  by  the  defendant,  at  the  trial  before  Wightman,  J.  at 
the  Glamorganshire  Spring  Assizes,  was  tacked  to  the  record. 
The  bill  of  exceptions  set  forth  that,  at  the  trial,  "  the  plaintiff 
proved  that  he,  plaintiff,  was,  in  1851,  a  sub-contractor  under 
one  Jones ;  that  he  received  in  part  payment  from  Jones  90,000 
quicks;  that  they  were  worth  the  sum  of  41Z. ;  that  they  were  the 
remainder  of  some  he  had  bought ;  that  they  were  planted  at  the 
Aberaman  Station,  to  keep  them  alive.  That,  early  in  1851,  he, 
plaintiff,  sold  1,400  of  the  same  quicks ;  that  he  took  them  away ; 
that  no  objection  was  made  to  his  taking  them ;  that  plaintiff  went 
to  take  away  the  remainder  in  the  course  of  the  following  season ; 
that  the  clerk  of  the  station  would  not  let  plaintiff  take  them  away 
without  the  order  of  Fisher,  the  general  superintendent  of  the 
Taff  Vale  Eailway  Company;  that  plaintiff  applied  to  Fisher 
repeatedly ;  and  that  Fisher  would  not  let  plaintiff  have  *them : 
that  plaintiff  offered  to  sell  the  said  quicks ;  and  that  Fisher 
refused :  that  plaintiff  had  other  quicks  at  the  Navigation  Station, 
120,000,  which  the  plaintiff  had  paid  for,  and  for  the  carriage,  and 
that  Fisher  had  given  plaintiff  leave  to  plant  them  in  a  piece  of 
ground  of  the  Company's  there,  to  keep  them  alive;  and  that  plain- 
tiff sold  some  of  them  to  Mr.  Phillips;  that  plaintiff  applied  to  Fisher 
for  leave  to  remove  them ;  and  that  Fisher  said  they  were  not  the 
property  of  plaintiff,  and  claimed  them  for  the  Taff  Vale  Railway 
Company,  and  refused  to  allow  plaintiff  to  remove  them ;  that  plain- 
tiff went  to  Mr.  Bushell,  who  is  managing  director  of  the  Taff  Vale 
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Railway  Company,  and  he  would  not  let  plaintiff  take  them  away : 
that  Fisher  said  plaintiff  should  not  remove  the  quicks  unless 
plaintiff  would  give  to  him,  Fisher,  an  indemnification  for  those 
which  the  Company  had  used  at  the  Aberaman  Station ;    that 
Fisher  said  to  plaintiff,  '  You  must  give  me  a  receipt  as  if  you 
had   been  paid  for  them : '   that  plaintiff  had  worked    for    the 
Aberdare  Company ;  that  they  were  fencing  with  quicks,  but  not 
by  contract  in  writing ;  that  the  sale  by  Jones  to  plaintiff  was  of 
quicks  at  Aberaman,  which   Jones  had  got  from  Ireland :  that 
plaintiff  received  a  letter  from  the  Company  in  consequence  of  an 
application  for  these  quicks ;  that  the  quicks  at  Aberaman  were 
not  the  refuse,  but  the  overplus:  that  plaintiff  was  about  three 
weeks  or  a  month  fencing  for  the  Aberdare  Company :  that  it  was 
in  1850  that  the  conversation  with  Jones  occurred ;  and,  further, 
that  Jones  in  the  year  1850  contracted  to  fence  the  Aberdare 
railway  with  quicks :  that  the  plaintiff  was  employed  under  Jones ; 
that  the  quicks  belonged  to  Jones ;  that  some  of  them  remained 
unused  :  that  Jones  sold  them  to  plaintiff  in  part  payment  of  what 
the  'plaintiff  had  done ;  that  Fisher  had  never  bought  them  of 
Jones ;  that  Fisher  was  general  superintendent  of  the  Taff  Yale 
Railway ;  that  Mr.  Bailey  was  to  inspect  and  was  to  be  satisfied 
with  the  fencing ;  that  it  was  not  Fisher  who  was  to  be  satisfied ; 
that  Jones  was  obliged  to  pay  for  quicks  carried  along  the  line ; 
that  Jones  paid  85/.  for  carrying  8002.  worth  of  quicks  ;  that  Jones 
was  engineer  of  the  Aberdare  Company  from  1845  to  1847 ;  that 
Jones's  fencing  was  inspected  by  Captain  Lewis  and  Mr.  Bailey 
before  Jones  was  paid:  that  Jones  was  afterwards  paid  for  the 
fencing;  that  the  quicks  on  the  Navigation  Station  were  worth 
10s.  per  1,000 ;  and  further  that  John  Williams,  the  clerk  to  the 
plaintiff's  attorney,  saw  Fisher,  who  said  that  he  had  refused  to 
give  up  the  Navigation  quicks  because  Giles  had  not  settled  for  the 
quicks  at  Aberaman  Station ;  that  Fisher  said :  '  I  believe  those 
quicks  at  Aberaman  are  the  property  of  the  Company : '  that  he 
said :  '  I  have  no  doubt  that  the  quicks  at  the  Navigation  Station 
are  the  property  of  the  plaintiff ;  and  I  believe  the  Company  will 
pay  the  value  of  them  into  Court :  *  that  this  was  about  a  fortnight 
before  the  trial ;  that  he  said  some  of  the  Aberaman  quicks  were 
removed  and  sold  by  his,  Fisher's,  orders,  and  that  the  Taff  Vale 
Railway  Company  had  had  the  money."    The  bill  of  exceptions, 
without  setting  out  anything  more,  or  further  explanation,  then 
stated  the  contention  of  the  counsel  of  the  plaintiff  that  this  was 
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sufficient  evidence,  if  unexplained,  to  justify  a  verdict  on  the  plea 
of  Not  guilty  against  the  defendants ;  and  of  the  counsel  for  the 
defendants,  that  there  was  no  sufficient  evidence ;  and  the  direc- 
tion of  the  Judge  that  there  was  sufficient  evidence  :  on  which  the 
defendants  excepted.  Verdict  for  plaintiff. 
The  case  was  now  argued. 

H.  Giffard,  in  support  of  the  suggestion  of  error  : 

There  is  upon  the  face  of  this  bill  of  exceptions  ample  evidence 
of  a  conversion  by  Fisher ;  but  there  is  no  legitimate  evidence 
that  he  was  authorized  to  act  for  the  defendants  so  as  to  make  them 
responsible  for  his  act.  The  defendants  are  a  body  corporate :  but 
it  must  be  admitted  that  the  modern  decisions  establish  that  it  is 
not  necessary  for  the  plaintiff  to  show  an  authority  under  seal 
given  to  Fisher  to  convert  those  goods.  Still  the  mere  fact  of  his 
being  a  servant  of  the  Company  proves  nothing,  unless  the  act 
complained  of  was  within  the  scope  of  his  authority,  or  ratified 
by  defendants :  Eastern  Counties  Railway  Company  v.  Broom  (l). 
Here  Fisher  is  called  "  the  general  superintendent  of  the  Taff 
Vale  Railway  Company ; "  but  there  is  nothing  to  show  what 
authority  is  included  in  that  term.  The  evidence  set  out  seems 
rather  weaker  than  that  in  Eastern  Counties  Railway  Company  v. 
Broom  (l),  or  that  in  Glover  v.  London  and  North  Western  Railway 
Company  (2).  Nor  does  the  interposition  of  Mr.  Bushell  carry  the 
case  further.  He  is  called  "  managing  director ; "  but  a  single 
director  has  no  power  to  bind  the  Company;  and  what  "managing 
director  "  means  is  not  explained. 

Evans,  contra : 

The  plaintiff  is  clearly  entitled  to  his  goods,  which  have  got 
into  the  possession  of  the  Company  :  what  more  could  he  possibly 
do,  to  get  them,  than  he  has  done  ? 

(Parke,  B. :  The  plaintiff  must  give  evidence  making  out  a  case 
against  the  defendants.    Have  you  done  so  ? 

Jervis,  Ch.  J. :  All  persons,  from  first  to  last,  appear  to  treat  the 
superintendent,  and  the  managing  *director,  as  the  proper  persons 
to  whom  application  was  to  be  made  about  goods  on  the  premises 
of  the  Company.  Is  not  the  question,  whether  that  is  sufficient 
evidence  of  their  authority,  or  whether  the  plaintiff  ought  to  have 
defined  it  ? 

(1)  86  E.  R.  310  (6  Ex  314).  (2)  82  E.  E.  568  (5  Ex.  66). 
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Pabke,  B. :  If  it  had  appeared  that  those  goods  were  in  the 
custody  of  the  Company  in  the  coarse  of  their  ordinary  business 
as  carriers,  I  think  it  might  perhaps  be  intended  that  the  superin- 
tendent was  a  person  having  authority  to  superintend  the  ordinary 
traffic  of  the  Company :  and  so  his  refusal  to  deliver  goods  in  their 
possession  would  be  enough  to  render  the  Company  liable.  But  it 
seems  that  they  were  not  in  the  custody  of  the  Company  as  carriers. 

Platt,  B. :  But  the  parcel  of  quicks  at  the  Navigation  Station 
do  seem  to  have  been  brought  to  that  station  by  the  Company  as 
carriers.  It  is  said,  of  those :  "  which  the  plaintiff  had  paid  for, 
and  for  the  carriage."  That  must  mean,  paid  for  the  carriage  to 
the  Company,  or  it  is  quite  an  idle  statement.  Now,  if  that  be  the 
fact,  it  seems  very  material. 

Martin,  B. :  Even  if  the  quicks  once  were  in  possession  of  the 
Company  as  carriers,  they  do  not  seem  to  have  remained  so.  They 
are  planted  in  the  ground.  Now  the  Company  are  carriers ;  but 
they  are  not  nursery  gardeners.) 

There  was,  at  least,  evidence  that  the  second  parcel  were  in  the 
custody  of  the  Company  as  carriers,  and  that  the  Company's 
agent  refused  to  deliver  them  up.  In  Glover  v.  London  and  North 
Western  Railway  Company  (l)  the  conversion  was  by  a  contractor 
who  was  not  the  servant  of  the  Company.  Here  it  is  by  Fisher, 
who  is  the  servant  of  the  Company.  He  is  called  "the  general 
superintendent:"  was  it  not  competent  to  a  jury  to  say  what  a 
general  superintendent  *is  ? 

(Maule,  J. :  I  should  say  that  "  general  superintendent "  meant 
an  officer  on  the  spot,  having  authority  from  the  Company  to  do  all 
which  it  may  be  necessary  or  convenient,  for  the  management  of 
their  ordinary  business,  to  have  done  without  the  delay  which 
would  be  required  for  consulting  the  Company.  A  Railway  Com- 
pany are  carriers  who  carry  a  great  variety  of  articles  requiring 
different  kinds  of  care  :  wild  animals,  for  instance,  if  carried,  may 
require  to  be  secured  in  a  cage ;  and  there  ought  to  be  a  person  on 
the  spot  having  authority  to  decide  in  what  way  they  should  be 
secured ;  and,  if  he  were  negligent,  and  in  consequence  a  passenger 
received  damage,  I  should  say  the  Company  would  be  responsible 
for  it.  And,  in  the  same  way,  if  the  Company  are  carriers  of  live 
animals,  the  superintendent  must  decide  whether  the  Company 
(1)  82  B.  E.  568  (5  Ex.  66). 
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will  give  them  food  and  water ;    or,  if  they  carry  living  plants,        Giucs 
whether  they  will  cover  the  roots  so  as  to  keep  them  alive.    And,    taffValr 
incidentally  to  the  business  of  a  carrier,  it  may  be  very  convenient     company 
to  accommodate  the  persons  whose  goods  have  been  carried,  by 
keeping  the  goods  for  a  time.    The  superintendent  must  decide, 
upon  the  spot,  whether  he  will  accommodate  a  customer,  whose 
goods  he  has  carried,  by  putting  them  in  the  Company's  warehouses 
for  a  time ;  or,  if  they  are  horses,  by  putting  them  in  the  stable  till 
it  is  convenient  to  take  them  away ;    or,  if  they  are  quicks,  by 
covering  their  roots  in  the  Company's  ground  so  that  they  may 
not  die  before  they  are  removed;  or  whether  he  shall  refuse  the 
accommodation  at  the  risk  of  driving  the  customers  elsewhere.    In 
these  days  of  extreme  competition  he  will  generally  grant  reasonable 
accommodation  ;  and,  if  he  does,  he  does  not  exceed  his  authority.) 

H.  Giffard,  in  reply :  [  **>  1 

The  thorns  may  once  have  been  in  the  custody  of  the  Company 
as  carriers;  but  they  have  been  delivered  to  the  plaintiff,  and  by 
him  redelivered  to  Fisher,  who  in  planting  them  in  the  Company's 
ground  acted  without  authority. 

Jervis,  Ch.  J. : 

I  am  of  opinion  that  the  judgment  must  be  affirmed,  as  there 
was  sufficient  evidence  to  leave  to  the  jury  of  a  conversion  by  the 
defendants  of  part,  at  least,  of  those  goods ;  and  consequently 
the  ruling  excepted  to  was  right ;  and  there  can  be  no  venire  de 
novo  awarded.  It  is  not  necessary  to  consider  whether  there  is  any 
distinction  between  the  parcel  of  quicks  at  the  Aberaman  Station, 
and  those  at  the  Navigation  Station ;  for,  if  there  was  evidence  of  a 
conversion  by  the  defendants  of  either,  the  direction  was  right.  I 
shall  therefore  only  consider  the  evidence  referring  to  the  parcel  of 
120,000  quicks  left  at  the  Navigation  Station.  I  agree  that  the 
plaintiff  must  affirmatively  prove  his  case  by  evidence  reasonably 
preponderating  in  his  favour :  and  the  question  is,  whether  there  is 
such  evidence  of  a  conversion  here. 

It  seems  agreed  by  us  all  that,  if  those  goods  were  carried  by  the 
defendants,  and  left  with  them  in  the  ordinary  course  of  their  busi- 
ness as  carriers,  the  demand  and  refusal  from  the  superintendent 
on  the  spot  would  be  sufficient  evidence  in  support  of  this  action 
against  the  Company.  But  it  is  said  that,  because  the  goods  were 
not  in  the  custody  of  the  Company  in  the  ordinary  course,  there 


888 


1858.    EX.  CH.    2  EL.  &  BL.  829—881. 


I.B.B. 


GlLKS 
V. 

Taff  Vale 
Railway 
Company. 

[  »880  ] 


was  not  sufficient  evidence  of  Fisher's  authority  (1).  I  am  of  opinion 
that  it  is  the  duty  of  the  Company,  carrying  on  a  business,  to  leave 
upon  the  spot  some  one  with  authority  to  deal  on  behalf  of  the 
♦Company  with  all  cases  arising  in  the  course  of  their  traffic  as 
the  exigency  of  the  case  may  demand:  and  I  think  it  was  a 
question  for  the  jury,  whether  Fisher  in  this  case  was  a  person 
having  such  authority.  If  he  was,  I  think  he  had  authority,  in 
the  exigency  of  the  traffic,  to  keep  the  quicks  in  the  mode  in  which 
they  were  kept,  and  that  consequently  they  were  in  the  custody  of 
the  Company  in  the  course  of  their  ordinary  business  (1).  I  am 
therefore  of  opinion  that  it  was  a  case  for  the  jury,  and  that  there 
should  be  no  venire  de  novo. 


[  *831  ] 


Pollock,  C.  B. : 

I  agree  with  all  that  the  Chief  Justice  has  said,  except  that  I  do 
not  think  that  it  was  necessary  for  the  plaintiff  to  make  out  his 
case  by  evidence  reasonably  preponderating.  I  think  the  rule  is 
that,  if  there  is  any  evidence  at  all,  the  case  must  go  to  the  jury, 
subject  to  the  controul  of  the  Court  by  granting  a  new  trial  if  the 
verdict  be  against  evidence. 

I  cannot  distinguish  between  the  case  of  a  Railway  Company,  and 
any  unincorporated  partnership  carrying  on  an  equally  extensive 
business.  In  trover  for  goods  which  are  in  the  custody  of  an  unin- 
corporated Company,  it  is  not  necessary  to  show  a  demand  of  the 
goods  from  a  partner,  and  a  refusal  by  him.  It  is  enough  to  show 
a  demand  from,  and  a  refusal  by,  the  person  allowed  by  the  partner- 
ship to  manage  their  business  on  the  spot  I  agree  that  it  is  the 
duty  of  a  partnership  to  have  a  person  on  the  spot  with  the  authority 
necessary  for  managing  the  ordinary  business  of  the  concern :  and 
that  it  was  a  question  for  the  jury  whether  Fisher  was  there  with 
such  authority.  I  conclude  he  was.  And  1  think  it  also  a  question 
for  the  jury  whether  these  plants  were  put  in  the  ground  in  the 
course  of  the  business  of  the  Company.  *Some  goods  must  be  put 
in  one  sort  of  warehouse,  and  some  in  another  ;  and  there  is  nothing 
unreasonable  in  a  carrier  putting  in  the  ground  plants  which  might 
require  such  a  step  to  keep  them  alive. 

Parke,  B. : 
I  agree  with  a  great  part  of  what  has  been  said :  but  I  cannot 

(1)  This  passage  cited  with  approval      Bbamwell,  The  " Apollo"  [1891]  A.  C. 
by  Lord  Halsbury,  L.C.,  and  Lord      pp.  507,  512. 
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agree,  on  the  whole,  that  there  was  evidence  to  go  to  the  jury :  that       Giles 

is,   evidence  from  which   the  jury  might  reasonably  infer  such    taf/vale 

a   state   of   facts   as   would  support  a  verdict  for  the  plaintiff.     Railway 

Nothing  turns  upon  the  distinction  between  the  two  parcels  at 

the  two  stations;  for  I  agree  that,  if  there  is  sufficient  evidence 

of  a  conversion  of  either,  the  direction  was  right.     And  I  agree  that 

there  was  sufficient  evidence  that  Fisher,  and  Bushell  also,  had 

sufficient  authority   to   bind  the  Company  in  all  matters  within 

the  course  of  their  ordinary  business.    But  I  think  that,  if  you  seek 

to  bind  a  Company  by  the  act  of  a  person  in  something  beyond  the 

course  of  their  ordinary  business,   you  are  called  upon  to  give 

evidence  of  his  authority  to  do  that  act:  you  must  in  that  case 

show  something  more  than  that  he  was  acting  as  superintendent. 

I  agree  that  the  refusal  to  give  up  goods  left  in  the  custody  of  the 

Company  in   their  ordinary  course  of  business  would  be  an  act 

within  the  authority  of  the  superintendent ;  but  then  comes  the 

point  on  which  I  cannot  at  present  agree.     I  do  not  dissent ;  for 

I  should  require  more  time  for  consideration  before  I  dissented 

from  the  opinions  of  those  who  have  preceded  me,  and  of  those  who 

I  know  are  to  follow  me:  but  I  entertain  a  doubt  too  strong  to 

permit  me  to  agree.    What  I  doubt  is,  whether  the  facts  are  such 

as  to  bring  the  goods  in  this  case  within  the  description  of  goods 

left  with  the  Company  within  the  scope  of  their  *ordinary  business.       [  '832  ] 

If  the  goods  had  been  carried  by  the  Company,  and  left  there  for  a 

short  and  reasonable  time  afterwards,  that,  I  think,  would  have 

been  a  custody  within  the  scope  of  their  ordinary  business.    But 

the  case  is  wholly  silent  as  to  the  length  of  time ;  and  my  doubt  is, 

whether  Fisher,  placing  live  plants  in  the  ground  of  the  Company 

and  leaving  them  there  for  an  indefinite  time,  can  be  keeping  them 

for  the  Company  as  carriers.     The  same  observation  applies  to  the 

superintendent  and  the  managing  director :  either  had  power  to 

manage  all  the  business  of  the  Company  as  carriers :  there  is  no 

evidence  that  either  had  greater   authority.    It  struck  me  that 

Fisher's  conduct  was  more  like  that  of  a  person  authorizing  the 

contractor  to  leave  his  tools  on  the  Company's  premises,  than  that 

of  a  person  acting  for  them  as  carriers.    My  impression  is  that  it  is 

no  part  of  a  carrier's  trade  to  allow  live  plants  to  be  kept  planted  in 

their  garden  for  an  indefinite  time. 


Alderson,  B. : 

I  think  that  there  is  evidence  here  that  the  second  parcel,  at 
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Giles  least,  had  been  carried  upon  the  railway  for  the  plaintiff,  and  that 
Takf  valx  Fuher,  the  general  superintendent,  gave  permission  to  the  plaintiff 
Compaxy  *°  'eave  them  a*  *e  8kation  ;  and*  ^11  the  plaintiff  took  them  a  way, 
Fisher  put  them  in  the  ground  at  the  station.  I  think  that  was  no 
more  than  keeping  them  in  such  manner  that  they  may  be  alive 
when  taken  away.  I  think  it  was  the  duty  of  the  superintendent, 
as  such,  to  see  that  they  were  so  kept  alive ;  and  of  course,  if  it  was 
his  duty,  it  was  within  his  authority. 

Maule,  J. : 

I  agree  with  my  Lord  Chief  Justice.  The  only  doubt  suggested 
[  *833  ]  is  with  respect  to  the  way  in  *  which  these  quicks  were  kept,  being 
planted  in  the  ground ;  and  whether  that  act  was  within  the  scope 
of  the  authority  of  the  general  superintendent.  Now  that  question 
does  not,  I  think,  arise.  This  action  is  not  upon  a  contract  to  plant 
these  quicks.  The  Company  are  in  possession  of  them  as  carriers ; 
and,  as  an  incident  to  keeping  them,  they  are  put  in  the  ground,  so 
as  to  prevent  them  from  dying.  Now,  whether  Fisher  had  or  had 
not  authority  from  the  Company  to  do  so,  still  they  remained 
in  the  custody  of  the  Company.  If  this  action  had  been  for  putting 
these  quicks  in  the  ground  in  a  negligent  manner,  the  question 
would  have  arisen;  but  I  think  that,  supposing  Fisher  to  have 
planted  them  without  the  leave  of  the  Company,  still  the  plaintiff 
is  entitled  to  have  his  goods  from  the  Company,  on  demanding 
them  from  Fisher. 

But  I  think  it  very  clear  that  what  was  done  was  within  the 
general  scope  of  Fisher's  authority.  It  is  evident  that  this  is  a 
bulky  article,  and  that  the  cost  of  the  carriage  bears  a  high 
proportion  to  the  value  of  the  article ;  for  it  is  stated  that  85/.  was 
paid  for  the  carriage  of  300/.  worth.  And  it  is  an  article  that 
cannot  be  kept  alive  without  putting  the  roots  in  the  ground. 
It  was  therefore  proper  that  the  quicks  should  be  planted ;  and, 
to  avoid  the  expense  of  carriage  which  the  case  shows  to  be  so 
heavy,  it  was  convenient  that  they  should  be  planted  near  the 
station.  I  think  that,  under  such  circumstances,  it  was  a  proper 
exercise  of  his  power,  if  the  superintendent  thought  it  fit,  to  grant 
such  accommodation.  Then  there  ought  to  be  some  one  with 
authority  from  the  Company  to  deliver  up  or  refuse  to  deliver  up 
goods.  To  whom  was  the  plaintiff  to  apply,  except  to  the  station 
r  — <*i  ]  *masters  and  superintendent  ?  And  who  else  was  to  have  that 
authority  ? 
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Platt,  B. : 

On  this  case  I  think  the  goods  must  have  been  in  the  custody  of 
the  Railway  Company  as  carriers ;  for,  on  any  other  supposition, 
the  statement  that  the  plaintiff  had  paid  the  carriage  would  be 
wholly  irrelevant.  And  then  there  is  a  demand  and  refusal,  which 
is  sufficient  evidence  of  a  conversion,  if  there  was  evidence  of 
authority  in  the  person  refusing.  But  he  is  only  called  "  the 
general  superintendent  of  the  Taff  Vale  Railway  Company ; " 
and  it  is  objected  that  we  do  not  know  what  a  general  superin- 
tendent is.  But  might  not  the  jury  know?  Might  not  they 
rightly  infer  that  he  was  a  person  having  authority  generally  to 
superintend  the  affairs  of  the  Company  on  the  spot,  and,  in  the 
course  of  such  superintending,  to  deliver  or  refuse  to  deliver  goods 
left  with  them  as  carriers  ?  And  then  we  have  the  conduct  of  the 
parties  ;  the  plaintiff,  when  he  wants  his  goods,  goes  to  the  persons 
acting  for  the  Company ;  and  they  all  refer  him  to  Fisher  as 
the  superior  authority.  I  think  that  is  sufficient  evidence  to  go 
to  the  jury.  Suppose  an  action  were  brought  against  a  banker  for 
dishonouring  a  cheque.  If  it  were  shown  that  the  cheque  was 
dishonoured  by  a  person  standing  behind  the  counter,  and  acting  as 
clerk,  and  so  treated  by  the  others,  I  think  that  would  be  sufficient 
evidence  that  he  was  placed  there  by  the  banker  as  clerk,  and  that 
the  banker  was  responsible  for  his  acts.  As  to  the  planting  of 
these  quicks  in  the  Company's  ground :  I  think,  under  the  circum- 
stances, it  was  but  another  mode  of  warehousing  articles  of  this 
nature,  which  unless  *  something  of  the  sort  was  done  would  perish. 
I  should  agree  with  my  brother  Parke  that  the  case  was  too 
ambiguous  to  justify  a  judgment  if  this  was  a  special  verdict.  But 
it  is  not  a  special  verdict;  and,  if  there  was  any  evidence,  however 
ambiguous,  it  was  for  the  jury  to  solve  the  ambiguity. 


Giles 

r. 

T.kFW  Vat.e 

Railway 

Company. 


[  'ttSS  ] 


Williams,  J. : 

I  agree  that  there  is  evidence,  though  by  no  means  conclusive 
evidence,  that  what  Fisher  did  was  done  as  servant  of  the  defen- 
dants and  by  their  authority. 


Talfourd,  J. : 

I  think  there  is  evidence  that  the  goods  were  on  the  premises  of 
the  Company  with  the  knowledge  of  those  who  see  and  know  for  the 
Company,  and  that  their  general  superintendent  refused  to  deliver 
them  up.    I  think  that  evidence  sufficient  to  leave  to  the  jury. 
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[r.r. 


Giles 

r. 

Taff  Vale 

Railway 

Company. 


[  *83«  ] 


Martin,  8. : 

I  wish  the  bill  of  exceptions  had  been  framed  less  ambiguously. 
If  I  thought,  as  the  majority  of  this  Court  do,  that  the  plaintiff 
and  defendants  were  in  the  relation  of  customer  and  carrier  as  to 
these  goods,  I  should  have  no  doubt  there  was  evidence.  I  own 
I  think,  on  reading  this  case,  that  the  facts  are  that  the  quicks  were 
never  brought  as  goods  to  be  carried  on  the  railway  at  all,  but  that 
the  sub-contractor  had  them  there  because  it  was  a  part  of  his 
contract  to  plant  quicks ;  and  that  he  left  them  there  as  he  might 
have  done  his  tools :  and,  if  such  were  the  facts,  I  do  not  see  any 
evidence  of  authority  on  Fisher's  part.  But,  taking  the  facts  to  be 
as  the  majority  take  them,  I  think  there  *was  ample  evidence  of 
authority.  In  Scothom  v.  South  Staffordshire  Railway  Company  (1), 
the  Court  of  Exchequer  went  a  great  deal  further  than  is  required 
in  this  case  ;  for  there  it  was  in  effect  held  that  the  South  Stafford- 
shire Railway  Company,  by  receiving  goods  deliverable  beyond  the 
London  and  North  Western  Railway,  constituted  the  station  clerks 
of  the  London  and  North  Western  Railway  Company  their  agents 
for  all  purposes  of  forwarding  the  goods. 

Judgment  affirmed. 


IN  THE   QUEEN'S  BENCH. 


185S. 

A09.ll. 

[  836] 


COVAS  v.  BINGHAM  and   BINGHAM  (2). 

(2  EL  &  BL  836—844 ;  S.  C.  23  L.  J.  Q.  B.  26 ;  2  C.  L.  E.  212 ;  18  Jur.  596.) 

A  written  contract  was  made  for  the  purchase  of  "  the  cargo  "  of  the  P. 
"now  at  Queenstown,  as  it  stands,  consisting  of  about  1,300  quarters 
Ibraila  Indian  corn,  at  the  price  of  30a.  per  imp],  quarter,"  cost,  freight 
and  insurance  to  a  safe  port  in  the  U.  K.,  "  the  quantity  to  be  taken  from 
the  bill  of  lading,  and  measure  calculated  at  220  qrs.  =  100  kilos.  Pay- 
ment cash,  on  handing  shipping  documents."  The  bill  of  lading  expressed 
that,  at  Ibraila,  were  shipped  in  good  condition  on  board  the  P.%  bound  to 
Queenstown  for  orders,  758  kilos,  deliverable  to  Z.  or  assigns,  he  or  they 
paying  freight  according  to  charter-party.  •  •  Quantity  and  quality  unknown 
to  "  the  master.  A  few  days  after  the  making  of  the  contract,  the  shipping 
documents,  including  this  bill  of  lading,  were  sent  in  by  the  seller,  with 
an  invoice  debiting  the  buyer  with  the  price  of  the  number  of  quarters 
in  758  kilos,  (at  the  rate  of  100  kilos.  =  220  qrs.)  at  30*.  per  quarter,  and 
crediting  him  with  freight  on  the  same  number  of  quarters  at  10a.  3d.  The 
buyer  paid  the  balance,  and  ordered  the  P.  to  D.,  where  she  delivered 
her  cargo.  On  the  delivery,  the  actual  number  of  quarters  proved  to  be 
less  than  that  calculated  from  the  bill  of  lading.  The  buyer  paid  freight 
on  the  actual  quantity  only,  at  10s.  3d.  per  quarter ;  and  claimed  to  recover 


(1)  8  Ex.  341. 

(2)  Cited  in  TvXly  v. 


L.  E.  8  0.  P.  679,  684,  42  L.  J,  0.  P. 
Terry  (1873)      240.— A.  C. 
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back  from  the  seller  19a.  9<2.  per  quarter  for  the  short  delivery,  as  an        Covas 
overpayment:  r. 

Held,  that  the  construction  of  the  contract  was,  that  the  parties  agreed  Bingham. 
to  buy  and  sell  the  cargo  at  a  price  to  be  calculated  from  the  quantity  stated 
in  the  bill  of  lading,  and  not  to  depend  upon  the  actual  quantity ;  and  that 
the  buyor  took  the  chance  of  the  actual  quantity  turning  out  more,  or 
the  risk  of  its  turning  out  less,  than  the  stated  quantity ;  and  consequently 
that  he  could  not  recover  for  short  delivery. 

Appeal  from  the  County  Court  of  Lancashire  holden  at  Liverpool, 
in  the  matter  of  a  plaint  of  Bingham  v.  Covas. 

The  plaint  was  for  money  had  and  received,  to  recover  50Z.  for  [  837  ] 
short  delivery  of  corn,  the  plaintiffs  having  remitted  the  surplus 
above  that  sum.  A  case  was  stated,  of  which  the  material  parts 
were  as  follows.  That  a  contract  between  the  parties  to  this  action 
was  made  by  a  broker  in  Liverpool,  on  16th  November,  1852.  The 
note  delivered  to  the  plaintiffs  was  as  follows : 

"Messrs.  John  Bingham  &  Co. 

"  I  have  this  day  sold  to  you,  for  account  of  Mr.  Stamaty  Covas, 
the  cargo  per  Prima  Donna  1st  class  British  vessel  from  Ibraila 
now  at  Queen's  Town,  as  it  stands,  consisting  of  about  (1,300) 
thirteen  hundred  quarters  Ibraila  Indian  corn,  at  the  price  of  (30*.) 
thirty  shillings  per  impl.  quarter,  free  oh  board,  including  freight 
and  insurance  to  a  safe  port  in  the  United  Kingdom.  The  quantity 
to  be  taken  from  the  bill  of  lading  and  measure  calculated  at 
220  qrs.  =  100  kilos.  Payment  cash,  on  handing  shipping  docu- 
ments and  policy  of  insurance,  less  two  months'  interest  from  date." 

The  plaintiffs,  described  as  John  Bingham  &  Co.,  were  the  pur- 
chasers ;  and  the  defendant  was  the  seller.  At  the  time  this  contract 
was  made,  the  ship  was  at  Queen's  Town,  waiting  for  orders.  On 
19th  November,  the  bill  of  lading  and  a  policy  of  insurance  on  the 
cargo,  which  were  not  in  Liverpool  when  the  contract  was  made, 
were  received  in  Liverpool :  and  on  that  day  the  defendant  sent  in  to 
the  plaintiffs  an  invoice  for  the  corn  ;  of  which  the  following  is  a  copy. 

"  Liverpool,  16th  Nov.  1852. 
"  Messrs.  John  Bingham  &  Co. 

"  Bought  of    Stamaty  Covas,  payment  cash,  on  handing  docu- 
ments, less  2  months'  interest  from  date.    The  *cargo  of  Ibraila       [  *838  ] 
Indian  corn  per    Prima  Donna,  l,667f  quarters  Indian  corn 

@  80/  p.  Qr £2,501     8    0 

less  freight  @  10/3 £854  12  10 

£1,646  15    2 
"  19th  November.    Documents  now  ready." 
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Covas  On    22nd    November,    the    plaintiffs    paid    to    the    defendant 

Bingham.  1,646Z.  158.  2J.,  less  11/.  19a.  2d.,  interest,  making  the  net  pay- 
ment 1,634/.  16s.  Orf.,  and  received  from  defendant  the  bill  of 
lading,  copy  charter,  and  policy  of  insurance.  The  bill  of  lading 
was  set  out  in  the  case.  The  material  parts  were"  Shipped"  &c. 
"  by  Carrilli  Petrocochino  &  Co.,  of  lbraila,"  in  the  Prima  Donna, 
11  whereof  is  master "  «fcc.  "  Thomas  Consitt,"  then  at  lbraila, 
"  bound  for  Queen's  Town  or  Falmouth  for  orders,  seven  hundred 
and  fifty-eight  kilos,  lbraila  measurement  of  Indian  corn  ;  Wal- 
lachia  produce,  dry  sifted,  of  good  quality  and  perfect  conditioned, 
to  be  delivered  unto  order  of  Messrs.  Zizinia,  Brothers,  of  London, 
or  to  their  assigns,  he  or  they  paying  freight  for  the  said  goods 
as  per  charter-party  made  in  London  the  10th  March,  1852," 
"  quantity  and  quality  unknown  to  me."  "  Thomas  Consitt." 
The  plaintiffs  did  not  see  any  of  the  documents  till  they  paid  their 
money.  They  retained  in  their  hands  the  amount  of  freight  payable 
according  to  the  charter-party,  so  that  they  might  pay  over  the 
same  to  the  owner  or  captain  of  the  ship.  The  defendant  inter- 
fered no  further  in  reference  to  the  cargo ;  and  the  plaintiffs  ordered 
the  ship  to  proceed  from  Queen's  Town  to  Drogheda;  and  they  there 
took  delivery  of  the  cargo,  in  the  usual  way.  The  entire  cargo 
delivered,  instead  of  producing  1,667|  quarters,  produced  1,614£, 
[  •83u  ]  and  no  more,  the  deficiency  being  53^  quarters.  There  was  *no 
evidence  to  show  how  the  deficiency  had  been  occasioned,  or  to 
connect  the  plaintiffs  or  defendant  with  previous  knowledge  of  any 
deficiency.  The  corn  was  in  bulk.  Previously  to  the  said  sale  and 
purchase,  the  corn  had  been  examined  on  behalf  of  the  defendant 
as  to  condition ;  and  it  was  reported  good,  and  so  represented  through 
the  broker  to  the  plaintiffs ;  but  neither  party  before  sale  had 
measured  it.  On  the  quantity  delivered  being  ascertained,  the  plain- 
tiffs sent  to  defendant  a  debit  note,  of  which  the  following  is  a  copy. 

"  Liverpool,  31st  January,  1853. 
"  To  John  Bingham  &  Co.  Dr. 

"For   short  delivery   of  Indian  corn  per  Prima  Donna  from 

Ibralia.    Invoice  quantity  l,667f  quarters. 

Quantity  delivered  1,614£        „ 

53^y  quarters. 


53^  quarters  of  Indian  corn  at  30/-  per  Qr.      ...     £79  18    0 
freight  at  10/3 £27     4    3 

due  J.  B.  &Co.     £52    8    9" 
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The  plaintiffs  sought  to  recover  in  the  present  action  the  unaban-       Covas 
doned  portion  of  the  claim,  namely  50/.     The  defendant  did  not     Bingham. 
offer  any  evidence.     The  Judge  gave  a  verdict  for  50/.  for  the  plain- 
tiff, in  whose  favour  he  found  the  facts  as  above  set  forth ;  from 
which  verdict  the  defendant  appealed. 

The  question  for  the  opinion  of  the  Court  of  Queen's  Bench  was, 
whether  the  decision  of  the  Judge  was  correct. 

C.  Milward,  for  the  appellant,  defendant  in  the  plaint : 
The  question  is  one  depending  on  the  construction  of  the  contract  [  840  ] 
set  out  in  the  case.  The  appellant  says  that  it  was  a  sale  of  the 
right  to  receive  the  cargo,  at  the  price  calculated  from  the  bill  of 
lading,  whether  that  turned  out  to  be  more  or  less  than  the  real 
quantity.  It  is  to  be  observed  that,  when  the  contract  was  made, 
the  shipping  documents  were  not  in  Liverpool.  The  parties  meant 
to  sell  the  cargo ;  but  they  did  not  know  what  quantity  was  in  it : 
they  made  a  guess,  and  in  the  contract  represent  it  to  be  "  about 
1,300  quarters."  They  might  have  named  a  lump  sum  for  the 
price,  calculating  it  for  themselves  at  30s.  a  quarter ;  but,  as  they 
knew  that  the  bill  of  lading  would  mention  the  quantity  in  Ibraila 
measure,  both  sides  were  willing  to  take  their  chance  of  that  being 
more  accurate  than  the  guess  they  have  made.  They  therefore 
agree  to  calculate  the  lump  sum  to  be  given  for  the  entire  cargo,  by 
reference  to  the  number  of  kilos,  mentioned  in  the  bill  of  lading. 
No  other  meaning  can  be  put  on  the  words  "  The  quantity  to  be 
taken  from  the  bill  of  lading  and  measure  calculated  at  220  quarters 
=  100  kilos."  The  payment  is  to  be  made  on  the  delivery  of  the 
shipping  documents;  which  must  be  done  before  the  purchaser 
could  name  the  port  of  discharge,  and  therefore  before  the  cargo 
could  be  discharged.  In  re  Walsh  (l)  was  decided  on  a  similar 
contract. 

(Lord  Campbell,  Ch.  J. :  In  that  case  this  point  did  not  arise.) 

No  warranty  as  to   the  quantity  can    be    implied:    Dickson  v. 
Zizinia(2). 

(Lord  Campbell,  Ch.  J. :  The  respondents  do  not  say  there  is  a 
warranty.    They  say  that  the  construction  of  the  contract  is  that 
the  parties  took  a  mode  of  estimating  *the  probable  number  of      [  *»<i  1 
quarters,  on  which  probable  estimate  they  were  to  pay  in  the  mean 
time,  but  still  this  was  a  sale  per  quarter.) 

(1)  93  E.  E.  192  (1  El.  &  Bl.  383).         (2)  84  E.  E.  719  (10  C.  B.  602). 
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Covas        In  Hattie  v.  Couturier  (i)  it  was  held   that  a  somewhat   similar 
Bingham,     contract  -was  a  sale  of  the  cargo. 

(Lord  Campbell,  Ch.  J. :  The  cargo  may  perfectly  well  be  at 
the  risk  of  the  purchaser,  although  the  price  is  according  to  the 
quantity.    These  cases  are  really  not  ad  rem.) 

WiUes,  contra : 

The  whole  question  is,  whether  this  is  a  sale  at  so  much  a 
quarter  of  the  actual  quantity,  or,  as  the  appellant  must  contend, 
a  speculative  wager  on  the  accuracy  of  the  bill  of  lading.  The  last 
is  unlikely.  The  bill  of  lading  in  this  case  declares  that  the 
quantity  is  unknown  to  the  master  signing  it  (2).  But  there  is 
another  practical  objection  arising  on  the  appellant's  construc- 
tion. In  the  course  of  business,  cargoes  afloat  are  very  often 
sold  at  a  price  per  quarter,  to  cover  cost,  freight  and  insurance, 
payment  on  handing  the  shipping  documents.  In  all  such  cases 
the  practice  is  to  pay  in  the  manner  which  the  case  shows  the 
parties  to  have  adopted  here;  the  purchaser  retains  out  of  the 
price  that  which  he  will  have  to  pay  as  freight  on  the  actual 
delivery ;  and  that  sum  so  retained  is,  like  the  price,  calculated  on 
the  hypothetical  number  of  quarters.  In  the  present  case  the 
invoice  shows  that  the  vendors  retained  854/.  12*.  lOd.  as  the  freight 
of  l,667f  quarters  at  10«.  M.,  and  paid  over  the  balance  of  the  price 
of  l,667f  quarters  at  30*.  Now,  when  the  ship  arrived,  there  were 
[  *842  ]  but  1,614J  quarters ;  consequently  the  respondents  *paid  for  freight 
only  827/.  8*.  Id ,  or  27/.  4*.  3d.  less  than  the  sum  retained.  If 
therefore  the  sale  was  of  the  cargo,  whether  more  or  less,  for  the 
lump  sum  of  2,501/.  8*.,  the  appellant  must  be  entitled  to  recover 
27/.  4*.  3c/.  from  the  respondents.  If,  on  the  other  hand,  the 
quantity  had  proved  just  as  many  quarters  more,  then  the  pur- 
chasers would  have  had  to  pay  to  the  shipowner  27/.  4*.  8rf.  more 
than  the  sum  retained ;  and  on  that  construction  they  would  be 
entitled  to  recover  that  sum.  In  other  words,  the  appellant's  con- 
struction leads  to  the  conclusion  that  the  vendor  has  an  action 
against  the  purchasers  if  the  quantity  is  less  than  represented  and 
the  purchasers  have  an  action  against  the  vendor  if  it  be  more. 
This  would  be  an  extraordinary  consequence;  yet  it  must  follow 
unless  the  words  "  about  1,300  quarters  "  "  at  30*.  per  quarter  "  be 

(1)  9  Ex.  102,  in  Ex.  Ch.,  reversing         (2)  This  is  common  in  bills  of  lading 
the  decision  of  the  Court  of  Exchequer      for  corn  brought  from  the  Danube, 
in  Couturier  v.  Hcutie,  8  Ex.  40. 
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taken  to  show  that  the  payment  is  to  be  according  to  the  actual       Covas 
quantity,  and  that  the  reference  to  the  bill  of  lading  was  merely  as     bingmam. 
a  mode  of  present  measurement  on  which  to  pay  before  the  cargo 
was  delivered,  arid  the  quantity  ascertained.    The  bill  of  lading  is 
like  the  assayer's  certificate  in  Cox  v.  Prentice  (1) ;  and  the  excess 
paid  may  be  recovered  back. 

C.  Milward  was  heard  in  reply. 

Lord- Campbell,  Ch.  J.:  <  * 

We  are  called  upon  to  put  a  construction  upon  this  contract; 
and  in  doing  so  we  can  derive  no  benefit  from  any  cases  in  which 
the  contract  construed  has  not  been  the  same,  or  the  point  has  not 
arisen.  Looking  to  the  terms  of  this  contract,  *and  finding  no  case  [  *843  ] 
in  which  a  similar  question  has  been  considered,  I  must  say  what, 
taking  the  whole  contract  together,  appears  to  have  been  the  inten- 
tion of  the  parties.  It  seems  to  me  that  the  intention  was  that  the 
cargo  was  to  be  sold,  and  paid  for  according  to  the  bill  of  lading, 
for  better  or  for  worse,  whether  the  quantity  should  be  more  or 
less.  It  is  no  wager,  but  a  fair  mercantile  speculation ;  the  parties 
represent  that  the  quantity  which  is  unknown  to  them  is  about 
1,300  quarters :  but  both  parties  may  well  suppose  that  the  quantity 
described  in  the  bill  of  lading  will  be  pretty  accurate;  and  they 
may  agree  that  they  will  take  the  risk  on  the  one  hand  of  its  being 
a  little  more  than  the  real  quantity,  on  the  other  a  little  less. 
I  think  the  words  used  show  an  intention  to  take  this  risk,  and  to 
make  the  price  depend  on  the  quantity  in  the  bill  of  lading.  If  the 
quantity  delivered  is  less  the  purchaser  will  suffer ;  if  it  turn  out 
more  he  will  gain. 

Coleridge,  J. : 

The  question  is  purely  on  the  construction  of  the  contract. 
Like  many  others,  this  contract  is  so  worded  as  to  admit  of  doubt ; 
but,  on  the  whole,  I  think  it  is  to  be  construed  as  a  sale  of  the 
cargo,  presumed  by  the  parties  to  consist  of  the  quantity  in  the 
bill  of  lading,  and  to  be  taken  and  paid  for  as  if  it  were  that 
quantity,  whether  it  might  be  more  or  less.  The  sale  is  of  a  cargo 
afloat.  There  are  therefore  two  important  points  not  ascertained, 
its  quality  and  its  quantity.  As  to  the  quality,  they  agree  to  take 
it  "as  it  stands;  "  and,  as  there  is  a  mode  by  which  the  quantity 
(1)  16  E.  R  288  (3  M.  &  S.  344). 
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Covas       may  be  roughly  ascertained  by  reference  to  the  bill  of  lading,  they 
Bingham,     agree  to  the  quantity  as  it  appears  on  that. 

j  8|4  j        Erle,  J.  (1)  : 

This  contract  is  to  be  construed,  according  to  the  general  rule, 
by  giving  effect  if  possible  to  every  part  of  it.  It  begins :  sold 
"  the  cargo  "  "  as  it  stands,  consisting  of  about  thirteen  hundred 
quarters  Ibraila  Indian  corn,  at  the  price  of  thirty  shillings  per 
impl.  quarter."  Had  it  stopped  there,  it  would  have  been  a  sale 
per  quarter,  and  the  price  would  have  depended  on  the  actual 
measurement ;  but  then  it  goes  on,  "  the  quantity  to  be  taken 
from  the  bill  of  lading."  The  bill  of  lading  not  being  then  at 
hand,  the  contract  provides  for  the  translation  of  the  common 
Ibraila  measure  into  quarters,  so  that  when  the  bill  of  lading 
arrives  it  will  express  the  quantity  in  quarters.  Now  I  think  we 
should  not  give  effect  to  the  clause,  "  the  quantity  to  be  taken  from 
the  bill  of  lading,"  if  we  construed  the  contract  as  requiring  a 
subsequent  measurement:  and  such  a  construction  would  be 
inconvenient.  The  bill  of  lading  may  well  pass  from  hand  to 
hand  ;  and  it  is  very  possible  that  the  vendors  here  had  themselves 
acquired  the  shipping  documents,  under  just  such  another  contract 
with  a  third  person.  Such  at  least  is  often  the  case.  It  seems  to 
me  that  the  reasonable  construction  of  the  whole  contract  is,  that 
the  purchaser  is  to  pay  according  to  the  quantity  named  in  the 
bill  of  lading,  whether  that  quantity  ultimately  turns  out  to  be 
more  or  less  than  the  quantity  actually  delivered. 

Appeal  allowed,  with  costs. 


1853.  GOTT  v.  GANDY(2). 

Yov.  11. 

[845] 


Aim  11.        (2  EL  &  Bl.  845—848 ;  S.  0.  23  L.  J.  a  B.  1 ;  2  C.  L.  B.  392 ;  18  Jur.  310 ;  22 

L.  T.  0.  S.  97.) 


Count  by  tenant  from  year  to  year,  of  a  house,  against  his  landlord,  for 
neglecting  to  do  substantial  repairs  to  the  premises  after  notice  that  they 
were  in  a  dangerous  state ;  per  quod  the  premises  during  the  tenancy  fell 
and  injured  plaintiff 's  goods.    Demurrer  : 

Held,  that  the  declaration  was  bad  in  substance :  no  obligation  to  do 
substantial  repairs  on  notice  being  implied  by  law  from  the  relation  of 
landlord  and  tenant. 

Count  :    that  plaintiffs  were  tenants  to  defendant  of  certain 
workshops,  buildings  and  premises  from  year  to  year  ;  and,  during 

(1)  Wightman,  J.  was  absent.  (1876)  1  Q.  B.  D.  234,  2*2,  45  L.  J- 

(2)  Cited   Colebeck    v.   Qirdlerf    Co.      Q.  B.  225.— A.  0. 
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the  tenancy,  and  whilst  plaintiffs  were  in  the  occupation  of  the        Gott 
premises  as  such  tenants  to  defendant,  "  a  certain  chimney,  parcel      gandy. 
of  the  said  premises,  without  any  neglect  or  default  on  the  part  of 
the  plaintiffs,  became  and  was  in  an  insecure  state  and  condition, 
and  in  danger  of  falling  from  want  of  substantial  repairs  in  that 
behalf ;  of  all  which  the  plaintiffs  then  and  long  before  the  day 
hereinafter  mentioned  gave  notice  to  the  defendant.     Yet  the 
defendant,  not  regarding  his  duty  in  that  behalf,  did  not  nor  would 
at  the  time  of  such  notice,  or  in  a  reasonable  time  thereafter,  or  at 
any  time,"  repair  the  chimney,  which  afterwards,  and  during  the 
tenancy,  on  27th  December,  1852,  fell,  and  damaged  plaintiff's 
goods. 
Demurrer.    Joinder. 

Unthank,  for  the  defendant : 

This  declaration  does  not  show  that  the  defendant  was  bound  to 
do  these  repairs,  unless  such  a  duty  results  from  the  mere  relation 
of  landlord  and  tenant  from  year  to  year.  It  is  true  that  the 
tenant  from  year  to  year  is  not  bound  to  do  substantial  repairs ; 
but  neither  is  the  landlord.  For  a  bare  nonfeasance  in  not  repair- 
ing no  action  at  all  lies  :  *per  Twispen,  J.  in  Pomfret  v.  Ricroft  (l).  [*846] 
Even  if  the  houBe  be  totally  destroyed,  the  landlord  is  not  obliged 
to  rebuild;  but  the  tenant  is  obliged  to  pay  rent:  Pindar  v. 
Ain8ley,  cited  by  Bullbr,  J.  in  Bel/our  v.  Weston  (2),  Baker  v. 
Holtpzaffell  (8).     (He  was  then  stopped  by  the  Court.) 

J.  A.  Russell,  contra  : 

Monk  v.  Cooper  (4)  seems  to  have  been  the  first  case  in  which  it 
was  held  that  the  destruction  of  the  premises  was  no  answer  to  an 
action  for  rent :  but  it  is  no  authority  to  show  that  it  may  not  be 
the  ground  of  a  cross  action.  The  Court  in  that  case  say  :  "If  the 
defendant  has  any  injury,  he  will  have  his  remedy  ;  but  he  cannot 
set  it  off  against  the  demand  for  rent." 

(Erlb,  J. :  That  does  not  seem  to  me  to  be  an  expression  of 
opinion  that  he  had  a  wrong  and  a  remedy,  but  merely  that,  if  he 
had  a  wrong,  he  must  pursue  the  proper  remedy. 

Lord  Campbell,  Ch.  J. :  The  onus  undoubtedly  lies  on  the 
plaintiffs  to  show  that  there  is  such  a  duty  in  the  defendant.     I 

(1)  1  Saund.  321,  322.  (3)  13  R.  R.  556  (4  Taunt.  45). 

(2)  1  R.  R.  210  (1  T.  R.  310,  312).  (4)  2  Stra.  762. 
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Gott        am  not  aware  of  any  authority  for  the  position  that  the  landlord  is 
Gakdt.       bound  to  repair,  even  under  the  circumstances  stated  in  the  declara- 
tion, that  is,  having  notice  that  for  want  of  substantial  repairs  the 
premises  are  dangerous.     Can  you  furnish  us  with  one  ?) 

More  cannot  be  said  of  the  authorities  than  that  none  are  against 
such  a  position. 

(Lord  Campbell,  Ch.  J. :  The  absence  of  authority  is  strong,  but 
not  decisive.  Can  you  show  us  any  legal  principle,  from  which  it 
may  be  fairly  argued  that  such  a  duty  would  arise  ?) 

The  landlord  ought  to  keep  his  house  in   such  a  state  that  his 
[  *847  ]       ^property  may  not  injure  others.     His  duty  follows  from  the 
maxim,  Sic  utere  tuo  tit  alieno  non  hedas. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  this  declaration  is  bad  in  substance. 
Unless  the  declaration  shows  a  state  of  things  from  which  the  law 
implies  a  duty  to  do  those  things,  which  the  defendant  has  not 
done,  the  general  allegation  "  the  defendant,  not  regarding  his 
duty  "  &c,  goes  for  nothing.  Now  let  us  see  what  are  the  facts 
alleged.  They  are  these  :  the  defendant  was  landlord  of  premises 
which  were  let  to  the  plaintiffs  from  year  to  year:  during  the 
tenancy  the  premises  were  in  a  dangerous  state  for  want  of  sub- 
stantial repairs :  the  defendant  had  notice  from  the  plaintiffs,  and 
was  requested  to  repair  them,  and  did  not  do  so.  Whence  does 
the  legal  duty  to  repair  these  premises  on  request  arise  ?  There  is 
no  allegation  of  any  contract  to  do  substantial  repairs.  It  lies 
therefore  on  the  counsel  of  the  plaintiffs,  who  are  actors,  to 
establish,  on  authority  or  on  principle,  that  this  obligation  results 
from  the  relation  of  landlord  and  tenant.  Mr.  Russell  can  produce 
no  authority  in  his  favour,  not  even  a  dictum.  And  I  have  heard 
no  legal  principle  from  which  it  would  follow  that  the  landlord  was 
bound  to  repair  the  premises.  It  is  clear  to  my  mind  that,  though, 
in  the  absence  of  an  express  contract,  a  tenant  from  year  to  year  is 
not  bound  to  do  substantial  repairs,  yet,  in  the  absence  of  an  express 
contract,  he  has  no  right  to  compel  his  landlord  to  do  them. 

Coleridge,  J. : 

In  such  a  matter  as  this  the  absence  of  authority  seems  to  me 
almost  conclusive.     We  find  our  books  full  of  authorities  bearing 
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on  points  all  round  *this  ;  and,  if  there  were  any  such  legal  obliga-        Gott 
tion  as  is  contended  for,  it  would  surely  be  mentioned.     And  on       gandt. 
principle  it  seems   to  me  that  the  duties  between  landlord  and       [  *848  J 
tenant  arise  from  contract,  and  that  there  is  no  such  contract  as  is 
here  supposed. 

Erlb,  J.  (1) : 

The  absence  of  authority  to  show  a  duty  as  between  landlord  and 
tenant  is  very  strong  against  the  existence  of  such  a  duty.  For 
the  relation  of  landlord  and  tenant  is  a  very  ancient  legal  relation, 
and  has  always  been  a  very  common  one  ;  and,  as  there  must  have 
been  a  strong  interest  in  numerous  cases  to  enforce  such  a  duty  if 
it  existed,  the  absence  of  authority  is  almost  decisive.  And  on 
principle  I  think  that,  not  only  is  no  principle  shown  from  which 
this  duty  might  be  inferred,  but  that  the  plaintiffs  ask  us  to  violate 
a  very  important  legal  principle.  For  it  is  most  important  that 
parties  making  a  contract  should  be  permitted  to  regulate  the 
terms  for  themselves,  and  that  courts  of  law  should  decide  upon 
the  terms  which  it  appears  to  have  been  the  intention  of  the 
contracting  parties  to  agree  upon.  The  present  action  is  in  form 
an  action  for  a  wrong ;  but  it  is  in  substance  for  the  breach  of  a 
duty  arising  from  a  contract  between  landlord  and  tenant.  The 
plaintiffs  ask  us  to  interpolate  into  that  contract  a  term  without 
showing  anything  from  which  it  might  appear  that  it  was  intended 
by  the  parties  that  there  should  be  such  a  term. 

Judgment  for  defendant. 
GOMPERTZ   v.   BARTLETT  (2).  1853. 

(2  El.  &  Bl.  849-855  ;  S.  0.  23  L.  J.  Q.  B.  65 ;  2  0.  L.  R.  395  ;  18  Jur.  266  ;        y°v-  M- 
2  W.  R.  43 ;  22  L.  T.  O.  S.  99.) 


An  unstamped  bill  of  exchange,  indorsed  in  blank,  purporting  (3)  to  be  a 
foreign  bill,  was  sold,  without  recourse,  by  the  holder,  who  was  not  a  party 
to  the  bill  It  proved  to  have  been  drawn  in  this  country,  and  was  there- 
fore unavailable  for  want  of  a  stamp,  and  could  not  be  enforced  against 
the  parties.  The  seller  and  buyer  at  the  time  of  the  sale  were  both  alike 
ignorant  of  this  defect : 

Held,  that  the  buyer  was  entitled  to  recover  back  the  price  from  the 

(1)  Wightman,  J.  was  at  Guildhall.  11  Q.  B.  D.  255,  272,  52  L.  J.  Q.  B. 

(2)  Cited,  Kennedy  v.  Panama,  <kc.  609 :  see  Bills  of  Exchange  Act,  1882 
Mail  Co.  (1867)  L.  R.  2  Q.  B.  580,  587,  (45  &  46  Vict.  c.  61),  s.  58  (3).— A.  C. 
36    L.   J.  a  B.  260;   Leeds  Bank  v.  (3)  See  now  Stamp  Act,  1891  (54  & 
Walker  (1883)  11  Q.  B.  D.  84,  87,  52  55  Vict  c.  61),  s.  36.— A.  C. 

L.  J.  a  B.  590 ;  Joliffe  v.  Baker  (1883) 

54—2 
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Gompebtz  seller,  on  the  ground  that  the  article  sold  as  a  foreign  bill  did  not  answer 

r.  the  description  by  which  it  was  sold.    Though  it  would  have  been  otherwise 

Bartlett.  ^he  sale  being  without  any  warranty,  and  there  being  no  fraud)  had  the 

latent  defect  been  one  consistent  with  the  article  being  a  foreign  bill. 

Action  for  money  had  and  received.    Plea:  Never  indebted. 
Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  Gh.  J.,  at  the  sittings  at 

Guildhall  after  last  Trinity  Term,  it  appeared  that  the  defendant, 

in  London,  sold  to  the  plaintiff  a  bill  of  exchange  purporting  to  be 

drawn  at  Sierra  Leone  by  Jolly  &  Co.  of  that  place  on  Bellot  &  Co. 

of  London,  and  accepted  by  Bellot  &  Co.  payable  to  the  order  of  a 

third  person  in  London.     The  instrument  was  indorsed  in  blank 

by  the  payee :  it  was  unstamped ;  but  both  parties  believed  it  to  be 

a  foreign  bill  and  consequently  to  require  no  stamp.   The  defendant 

did  not  indorse  the  bill ;  and  it  was  a  sale  without  recourse.     The 

plaintiff  paid  8151.  to  the  defendant,  as  the  price  of  the  bill,  which 

was  handed  to  plaintiff ;  and  he,  in  like  manner,  sold  the  bill  to 

another  person,  also  without  recourse.    Before  the  bill  attained 

maturity,  all   the  parties  to  the  bill  became  bankrupt.    On   the 

holder  seeking  to  prove  against  the  estate  of  the  acceptor,  it  was 

discovered  that  the  bill,  though  bearing  the  genuine  signature  of  a 

Sierra  Leone  firm,  had,  in  fact,  been  drawn  by  one  of  the  partners 

in  this  kingdom,  and  consequently  was  unavailable  for  want  of  a 

stamp.     The  Commissioners  in  Bankruptcy  refused  to  allow  the 

[  *850  ]      proof.     The  holder  demanded  back  from  the  plaintiff  *the  price 

paid  to  him :  and  the  plaintiff,  under  threat  of  legal  proceedings, 

paid  him.     The  plaintiff  now  sought  to  recover  from  the  defendant 

815?.,  the  price  of  the  bill,  as  money  paid  on  a  consideration  which 

had  failed.    It  was  admitted  that  the  defendant,  at  the  time  of  the 

sale,  bond  fide  believed  the  bill  to  have  been  drawn  at  Sierra  Leone ; 

and  neither  fraud  nor  negligence  was  imputed  to  him. 

The  Lord  Chief  Justice  directed  a  nonsuit,  with  leave  to  move 
to  enter  a  verdict  for  the  plaintiff.  Petersdorf,  in  this  Term, 
obtained  a  rule  nisi  accordingly. 

M.  Chambers  and  Pearson  now  showed  cause  (l) : 

As  the  bill  was  in  this  case  sold  without  recourse,  nothing  turns 
on  the  peculiar  character  of  a  bill  of  exchange;  the  case  is  the 
same  as  if  this  had  been  the  sale  of  any  other  specific  chattel,  Bold 

(1)  The  argument  was  not  finished  on  this  day,  and  was  concluded  on 
November  16. 
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without  a  warranty.      In  such  a  case  the  maxim  caveat  emptor    Gompertz 
applies:  Parkinson  v.  Lee  (1),  Chandelor  v.  Lopus  (2).  Bartlbtt. 

(Lord  Campbell,  Ch.  J. :  If  the  purchaser  receives  what  answers 
the  description  of  the  article  sold,  he  cannot,  in  the  absence  of  a 
warranty,  recover  for  a  defect  in  its  quality :  in  such  a  case,  caveat 
emptor.  But  it  will  be  put  against  you  here,  that  you  sold  a 
foreign  bill,  and  that  the  thing  delivered  was  not  a  foreign  bill 
at  all.) 

Foreign  is  only  a  quality ;  this  was  a  bill  not  altogether  void  ;  for, 
though  under  the  stamp  laws  it  cannot  be  made  available  in  a 
court  in  this  country,  it  may  be  enforced  abroad. 

(Lord  Campbell,  Ch.  J. :  That  depends  on  whether  the  Stamp 
*Acts  avoid  the  bill  altogether,  in  which  case  it  cannot  be  enforced       C  *851  ] 
anywhere,  or  only  affect  the  remedy  in  this  country.) 

It  seems  difficult  to  distinguish  the  present  case  from  Chandelor  v. 
Lopus  (3),  where  a  stone  was  sold,  affirming  it  "  to  be  a  bezar 
stone;"  "u&i  re  vera  it  was  not  a  bezar  stone,"  and  the  vendor 
was  held  not  liable  in  the  absence  of  knowledge.  In  this  case  a  bill 
is  sold,  the  vendor  affirming  it  to  be  a  foreign  bill,  ubi  re  vera  it  was 
not  a  foreign  bill,  but  the  vendor  does  not  know  it.  Jones  v. 
Ryde(i),  Shove  v.  Webb(&)9  Waters  v.  Mansellifi)  and  Kempson  v. 
Sanders  (7)  may  probably  be  cited  on  the  other  side,  but  are  all 
distinguishable.  In  Jones  v.  Ryde  (4)  the  instrument  was  a  forgery ; 
that  is,  it  was  not  a  bill  at  all.  In  Shove  v.  Webb  (5)  and  Waters  v. 
Mansell  (6)  the  Annuity  Act  in  terms  avoided  the  transaction.  In 
Kempson  v.  Sanders  (7)  the  Court  considered  the  sale  of  such  shares 
as  were  there  sold  not  valid  on  grounds  of  public  policy. 

Petersdorff,  contra : 

There  is  no  question  here  of  warranty.  The  plaintiff's  proposi- 
tion is,  that,  if  a  thing  was  sold  as  being  an  article  of  a  specific 
description,  and  if,  from  a  latent  defect,  unknown  to  both  parties,  it 
was  in  substance  not  an  article  of  that  specific  description,  but  an 
article  of  no  value,  the  purchaser  is  entitled  to  recover  back  the 
price  he  has  paid  for  it ;  not  on  the  ground  of  a  breach  of  warranty, 

(1)  6  R.  R.  429  (2  East,  314).  (4)  15  R.  R.  561  (5  Taunt.  488). 

(2)  Cro.  Jac.  4:  see  authorities  col-  (5)  1  T.  R.  732. 
looted  in  Morlty  v.  Attcnborough,  77  (6)  3  Taunt.  56. 
R.  R.  709  (3  Ex.  500).  (7)  4  Bing.  5. 

(3)  Cro.  Jac.  4. 
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Oomprbtz  but  because  he  has  paid  for  the  thing  sold,  and  what  he  has  received 
Babtlett.  is  not  the  thing  sold,  but  of  a  different  kind.  In  the  present  case, 
[  *852  ]  there  was  the  sale  of  what  purported  to  be  a  foreign  *bill  convey- 
ing to  the  holder  certain  legal  rights  against  the  parties  to  the 
instrument.  On  account  of  a  latent  defect  it  was  not  a  foreign  bill, 
and  was  unavailable,  and  conveyed  to  the  holder  no  more  legal 
rights  against  any  one  than  if  it  had  been  forged.  Young  v.  Cole  (l) 
is  much  in  point.  Tindal,  Ch.  J.  there  says  that  the  plaintiff 
"  delivered  the  money  to  the  defendant  on  an  understanding  that 
the  bonds  he  had  received  from  the  defendant  were  real  Guatemala 
bonds,  such  as  were  saleable  on  the  Stock  Exchange.  It  seems, 
therefore,  that  the  consideration  on  which  the  plaintiff  paid  his 
money  has  failed  as  completely  as  if  the  defendant  had  contracted 
to  sell  foreign  gold  coin  and  had  handed  over  counters  instead.  It 
is  not  a  question  of  warranty  ;  but  whether  the  defendant  has  not 
delivered  something  which,  though  resembling  the  article  contracted 
to  be  sold,  is  of  no  value."  In  the  present  case,  the  bill  did  not 
appear  to  have  been  drawn  in  this  country,  and  consequently  the 
purchaser  could  not  know  that,  not  being  stamped,  by  stat.  31 
Geo.  III.  c.  25,  s.  19,  it  was  not  to  be  "  admitted  in  any  court  to  be 
good,  useful,  or  available  in  law  or  equity:  "  in  Young  v.  Cole{\) 
the  want  of  a  stamp  was  a  patent  defect.  In  1  Addison  on  Contracts 
(2nd  edition)  152,  it  is  said:  "So  if  a  man  goes  into  the  money 
market  with  a  bill  of  exchange  or  a  promissory  notice,  and  gets  it 
discounted  without  putting  his  own  name  on  the  back  of  it,  he  is 
not  bound  to  refund  the  money  he  receives,  if  the  parties  to  the  bill 
or  note  become  insolvent  and  the  bill  is  dishonoured  ;  but,  if  it  is 
not  the  bill  or  note  of  the  parties  whose  names  appear  upon  it,  if  it 
[  *853  ]  is  a  spurious  *document  or  a  forgery,  then  the  money  received  in 
exchange  for  it  cannot  lawfully  be  retained.  If  the  party  who 
negotiates  it  does  not  indorse  it,  he  does  not  subject  himself  to  that 
responsibility  which  the  indorsement  would  bring  on  him ;  but  his 
declining  to  indorse  the  bill  does  not  rid  him  of  that  responsibility 
which  attaches  on  him  for  putting  off  an  instrument  as  of  a  certain 
description  which  turns  out  not  to  be  such  as  it  is  represented  to  be. 
Where  Bank  of  England  notes  are  taken,  the  party  negotiating  them 
is  not,  and  does  not  profess  to  be,  answerable  that  the  Bank  of 
England  shall  pay  the  notes,  but  he  is  answerable  for  their  being 
such  as  they  purport  to  be."     For  this  Jones  v.  Ryd*  (2)  is  cited  ; 

(1)  43  R.  R.  783  (3  Bing.  N.  0.  724,  (2)  15  R.  R.  561  (5  Taunt.  488). 
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and  the  passage  is  in  fact  an  abridgment  of  the  judgments  in    Gompertz 
that  case.  Baktlett. 

Lord  Campbell,  Ch.  J. : 

At  the  trial,  I  was  impressed  with  the  consideration  that  this  was 
a  transaction  of  pure  sale,  and  that  the  vendor  really  had  title  to 
the  bill  which  he  sold,  and  was  perfectly  ignorant  of  the  latent 
defect.    Besides,  the  bill  would  probably  have  in  fact  been  paid  had 
the  parties  to  it  continued  solvent ;  and  on  the  whole  I  was  then 
inclined  to  think  that  the  defect  was  merely  one  in  the  quality, 
which  the  vendor  did  not  warrant.    But,  now,  having  heard  the 
argument,  I  think  that  the  action  is  maintainable,  on  the  ground 
that  the  article  does  not  answer  the  description  of  that  which  was 
sold,  viz.  a  foreign  bill.    There  was  no  written  statement  or  direct 
assertion  that  this  bill  was  drawn  at  Sierra  Leone ;  but  it  purported  (1) 
to  be  so  drawn;  and  it  must  be  taken  that  it  was  sold  by  the 
description  *of  a  bill  drawn  at  Sierra  Leone.    In  fact  it  was  drawn       [  '854  ] 
in  London  ;  and,  on  that  account,  it  could  not  be  enforced.     If  it 
really  had  been  a  foreign  bill,  any  secret  defect  would  have  been  at 
the  risk  of  the  purchaser  ;  but  this  is  not  a  case  in  which  an  article 
answering  the  description  by  which  it  is  sold  has  a  secret  defect, 
but  one  in  which  the  article  is  not  of  the  kind  which  was  sold.    I 
think,  therefore,  that  the  money  paid  for  it  may  be  recovered  as 
paid  in  mistake  of  facts.     The  law  is,  I  think,  accurately  laid  down 
in  the  passage  cited  from  Addison  on  Contracts.    If,  being  what 
was  sold,  the  bill  was  valueless  because  of  the  insolvency  of  the 
parties,  the  vendor  would  not  be  answerable  ;  but  he  is  answerable 
if  the  bill  be  spurious.    Jones  v.  Ryde  (2)  and  Young  v.  Cole  (3)  are 
strongly  in  point.     Young  v.  Cole  (3)  is  indeed  a  very  strong  case ; 
for  the  things  sold  there  as  Guatemala  bonds  were  in  one  sense  of 
the  words  Guatemala  bonds ;  but  they  were  not  what  was  professed 
to  be  sold,  viz.  bonds  binding  on  the  Guatemala  Government.     The 
case  is  precisely  as  if  a  bar  was  sold  as  gold,  but  was  in  fact  brass, 
the  vendor  being  innocent.     In  such  a  case  the  purchaser  may 
recover. 

Coleridge,  J. : 

I  am  of  the  same  opinion.  What  took  place  at  the  time  of  the 
sale  was  merely  that  the  vendor  did  not  indorse  the  bill,  and 
stipulated  in  effect  that  this  should  be  a  sale  without  warranty. 

(1)  See  now  Stamp  Act,  1891  (54  &  (2)  15  R.  B.  561  (5  Taunt.  488). 

55  Vict.  c.  39),  s.  36.— A.  C.  (3)  43  K.  R.  783  (3  Bing.  N.  0.  721) 
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Gompbrtz     That  being  so,  the  vendor  was  not  bound  to  see  that  he  sold  a  bill  of 

hartlett.     good  quality,  or  to  answer  for  the  insolvency  of  the  parties ;  but  the 

vendee  is  still  entitled  to  have  an  article  answering  the  description 

[  *855  ]       0f  ^at  which  he  ^bought.    Here  he  bought,  as  a  foreign  bill,  what 

turns  out  not  to  be  a  foreign  bill,  and  therefore  valueless.    Common 

justice  requires  that  he  should  have  back  the  price. 

Wiohtman,  J. : 

I  agree  upon  this  ground,  that  what  was  sold  purported  to  be  a 
bill  drawn  at  Sierra  Leone  and  available  against  the  parties  to  it, 
but,  so  far  from  answering  that  description,  was  a  bill  not  drawn  at 
Sierra  Leone,  but  in  England,  and,  being  unstamped,  was  unavail- 
able. Wherever  the  article  answers  the  description  by  which  it  is 
sold,  and  it  turns  out  that  there  is  a  latent  defect,  in  the  absence  of 
fraud  and  warranty,  the  vendee  must  take  it  with  all  faults.  But 
this  is  a  case  in  which  it  does  not  answer  the  description.  And 
therefore  on  the  authorities,  more  especially  on  that  of  Jones  v. 
Hyde  (l),  the  plaintiff  is  entitled  to  recover  (2). 

Rule  absolute  (3). 

-       ♦ 

IN  THE  EXCHEQUER  CHAMBER. 


(Error  prom  the  Queen's  Bench.) 
1853.  The  EASTERN  ARCHIPELAGO   COMPANY   v. 

April  80.  -^^.^,         v 
May  4.  REG.  U). 
Xor.2. 
(2  El.  &  BL  856-914;  S.  0.  23  L.  J.  a  B.  82 ;  18  Jur.  481 ;  22  L.  T.  0.  S.  198.) 

'         J  A  charter,  incorporating  a  trading  Company,  directed,  amongst  other 

things,  that  the  Corporation  should  not  begin  business  until  it  had  been 
certified  to  the  President  of  the  Board  of  Trade,  by  at  least  three  of  the 
Directors,  that  at  least  one  half  of  the  capital  had  been  subscribed  for,  and 
at  least  60,0002.  paid  up.  The  charter  contained  a  proviso  that,  in  case  the 
Corporation  should  not  comply  with  any  of  "  the  directions  and  conditions 
in  our  said  letters  patent  contained,  it  should  be  lawful  for  the  Queen," 
"by  any  writing  under  the  Great  Seal  or  under  the  Sign  Manual,"  "to 
revoke  and  make  void "  the  charter,  "  either  absolutely,  or  under  such 
terms  and  conditions  as  "  the  Queen  should  think  fit.    In  act.  /u.,  at  the 

(1)  15  R.  B.  561  (5  Taunt.  488).  aliter   si  aurum   quidem  fuerit,  de~ 

(2)  Erie,  J.  had  gone  to  Chambers.        terius  autem  quam  emtor  existimaret : 

(3)  See  the  Digest,  lib.  xviii.  tit.  1,      tunc  enim  emtio  valet." 

De  Contrah.  Emt. ;    laws  9,    JO,    11  (4)  Cited,  B.  v.  Hughes  (1866)  L.  B. 

and  14,  where  the  subject  of  the  prin-  1   P.   C.  81,  88,  35  L.  J.  P.  C.  23; 

cipal  case  is  discussed.    The  civilians  Att.-Gen.  Duchy  of  Lancaster  v.  Devon- 

seem  to  have  come  to  the  conclusion,  shire  (1884)  14  Q.  B.  D.  195,  208,  54 

"Si  ros  pro  auro  veneat  non  valet,  L.  J.  Q.  B.  271. — A.  C. 
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relation  of  a  private  prosecutor,  it  was  suggested,  amongst  other  things, 
that,  before  the  Corporation  began  business,  a  certificate  was  given  by  the 
Directors  to  the  President  of  the  Board  of  Trade  that  50,000/.  had  been  paid 
up,  which  certificate  was  false  in  fact  to  the  Directors'  knowledge ;  and,  on 
a  traverse  of  this,  the  verdict  passed  for  the  Crown.  Judgment  quod 
canceUttur  having  been  entered  in  the  Q.  B.,  and  error  brought  in  Ex.  Ch. : 

Held,  by  Jervis,  Ch.  J.,  Pollock,  0.  B.,  Cresswell,  Williams  and 
Talfoubd,  JJ.,  and  Platt  and  Martin,  BB.,  that  the  judgment  was 
correct.    Parke,  B.  ditsentiente. 

All  the  Judges  agreed  that  for  an  abuse  of  the  franchise  by  matter  dehors 
the  conditions  the  act.  fa.  would  lie :  and  that,  unless  the  proviso  had  the 
effect  of  controlling  the  conditions,  the  set.  fa.  would  also  lie  for  the  breach 
of  express  conditions ;  and  that  the  fiat  of  \h*  Attorney -General  for  a  $ci.fa. 
to  repeal  a  charter  for  abuse,  or  for  breach  of  a  condition  express,  or 
implied,  was  as  of  right  to  every  subject  grieved,  though  not  as  of  course 
to  any  subject  asking  for  it.    But 

Parke,  B.  held  1st :  that  the  giving  of  a  false  certificate  was  a  breach  of 
the  express  conditions  in  the  charter  only,  and  not  an  independent  abuse 
by  matter  dehors  these  conditions;  Jervis,  Ch.  J.,  Creshwell,  J.,  and 
Martin,  B.  holding  the  contrary ;  the  other  Judges  not  expressing  their 
opinions  on  this  point. 

Parke,  B.  held  2ndly :  that  the  true  construction  of  this  charter, 
including  the  proviso,  was  to  show  an  intention  on  the  part  of  the  Crown 
to  make  a  writing  under  the  Great  Seal  or  Sign  Manual  a  condition  pre- 
cedent to  the  forfeiture  of  the  charter  for  breach  of  any  express  condition ; 
Martin,  B.  inclining  to  agree  in  this ;  Jervis,  Ch.  J.,  Pollock,  C.  B., 
Cresswell,  J.,  Platt,  B.,  Williams,  J.,  and  Talfourd,  J.  holding  that 
such  an  intention  did  not  appear. 

Parke,  B.  held  3rdly :  and  semUe  per  Martin,  B. :  that  it  was  com- 
petent for  the  Crown,  by  apt  words  in  a  charter,  to  attach  such  a  condition 
precedent  to  the  forfeiture  of  a  franchise  for  breach  of  express  condition. 
Jervis,  Ch.  J.,  Pollock,  C.  B.,  and  Cresswell,  J.  dubitantibus,  at  least 
where  the  condition  affects  the  interests  of  other  subjects. 

Error  from  a  judgment  quod  cancelletur,  in  scire  facias  to  repeal 
a  charter  of  incorporation. 

The  pleadings  are  stated  in  the  report  of  the  case  *  below  (l). 
The  following  statement  of  the  material  parts  is  taken  from  the 
judgment  of  Martin,  B.  in  the  present  case. 

"  This  is  a  writ  of  error  upon  a  judgment  of  the  Court  of  Queen's 
Bench  in  an  action  of  scire  facias,  at  the  suit  of  the  Grown  on  the 
information  of  Sir  James  Brooke,  wherein  it  was  prayed  that 
certain  letters  patent  of  incorporation  granted,  to  the  Eastern 
Archipelago  Company  should  be  annulled,  and  the  letters  patent 
restored  to  the  Court  of  Chancery  to  be  cancelled. 

"  The  writ  sets  out  the  letters  patent,  dated  the  17th  July,  1847, 
whereby,  after  reciting  that  it  had  been  represented  to  her  Majesty 
that  certain  persons  had  agreed  to  subscribe  a  capital  of  200,0002 
to  be  divided  into  2,000  shares  of  100/.  each,  and  to  form  a 

(1)  93  R  R.  141  (1  El.  &  BL  310). 
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Company  or  partnership  called  the  Eastern  Archipelago  Company 
for  the  purpose  of  purchasing,  and  dealing  and  making  profit  with, 
land  and  the  produce  thereof,  in  the  Island  of  Labuan,  and  the 
lands  adjacent,  and  for  raising  coal,  minerals  and  metals,  and  of 
trading  and  trafficking  with  the  inhabitants  of  the  said  island,  and 
of  exporting  therefrom  its  produce,  and  importing  thereto  such 
articles  as  the  Company  thought  proper,  and  that  the  said  persons 
had  besought  her  Majesty  to  grant  them  her  Eoyal  charter,  her 
Majesty  granted  to  the  said  persons,  and  to  such  other  as  might  be 
members  of  the  said  Company,  and  should  hold  shares  therein  of 
not  less  than  1002.  each,  that  they  should  be  a  body  politic  and 
corporate  by  the  name  of  the  Eastern  Archipelago  Company  for 
the  purposes  before  mentioned,  and  by  that  name  should  sue  and 
be  sued,  but  subject  to  the  directions  and  provisions  in  the  said 
charter  contained.  The  charter  *then  proceeded  to  direct  that  a 
court  of  Directors  should  have  power  to  enter  into  all  contracts,  and 
to  do  all  acts  which  they  should  consider  necessary  for  the  well 
ordering  the  affairs  of  the  Corporation,  and  to  execute  all  powers  in 
relation  thereto,  and  to  bind  the  Corporation  as  if  the  same  was 
done  by  the  whole  body,  so  as  the  same  was  done  in  conformity 
with  the  charter,  and  of  the  deed  or  deeds  to  be  thereafter  executed. 
The  charter  then  proceeded  to  provide  for  the  custody  of  the 
common  seal,  and  to  authorize  the  purchase  of  land  in  mortmain, 
and  proceeded  thus.  '  And  we  do  hereby  further  direct  that  the 
sum  of  100,0002.,  at  the  least,  being  one  half  of  the  aforesaid  capital 
of  the  said  Corporation,  shall  be  subscribed  for  within  twelve 
calendar  months  from  the  date  of  these  presents,  and  that  the  sum 
of  50,0002.,  at  the  least,  shall  be  paid  up  within  such  period.'  The 
charter  then  proceeded  to  provide  for  the  execution  of  a  deed  of 
settlement,  and  the  deposit  of  a  copy  thereof  with  the  Board 
of  Trade,  and  proceeded  thus.  c  And  we  do  hereby  further  direct 
that  the  said  partnership  shall  not  begin  business  until  it  shall 
have  been  certified  to  the  President  of  the  said  Board  of  Trade,  by 
at  least  three  of  the  Directors  of  the  said  Company,  that  at  least 
half  of  their  capital  beforementioned  had  been  subscribed  for,  and 
the  said  sum  of  50,0002.,  at  the  least,  paid  up;  such  certificate 
of  the  said  Directors  to  be  indorsed  on  the  said  charter.'  The 
charter  then  proceeded  to  provide  for  the  increase  of  the  capital  of 
the  Company,  and  the  borrowing  of  money,  and  proceeds  thus. 
'  Provided  always,  and  we  do  hereby  will  and  declare,  that,  in  case 
the  said  Corporation  shall  fail  to  enter  into  and  execute  such  deed 
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of  settlement  as  aforesaid,  and  to  deposit  a  copy  thereof  within  the 
♦period  before  limited  in  that  behalf,  and  subject  as  aforesaid,  or 
in  case  the  said  Corporation  shall  not  comply  with  any  other  the 
directions  and  conditions  in  these  oar  letters  patent  contained,  it 
shall  be  lawful  for  us,  our  heirs  and  successors,  by  any  writing 
under  the  Great  Seal  or  under  the  Sign  Manual  of  us,  our  heirs 
or  successors,  to  revoke  and  make  void  this  our  Royal  charter  and 
every  clause,  matter  and  thing  therein  contained,  either  absolutely 
or  under  such  terms  and  conditions  as  we  or  they  shall  think  fit/ 
Then  there  follow  provisions  for  the  revocation  of  the  charter  by 
the  Grown,  for  the  dissolution  of  the  Company  by  their  own  act, 
for  the  enrolment  of  the  deed  of  settlement  in  the  Court  of 
Chancery,  and  for  the  recognition  of  the  charter  by  all  Courts  and 
persons;  and  it  proceeds  thus.  'Provided  always,  and  we  do 
hereby  express  and  declare  that  this  our  Royal  charter  is  granted 
upon  the  express  condition,  that  the  said  partnership  hereby 
incorporated  shall,  at  all  times  during  the  continuance  of  the 
said  Corporation,  abide  by  and  conform  to  all  and  every  the  direc- 
tions which  may  be  given  to  the  said  Corporation  by  any  one  of 
the  principal  Secretaries  of  State  of  us,  our  heirs  or  successors,  as 
regards  the  intercourse  and  dealings  by  the  said  Company  with 
any  foreign  State  or  Power.'  And  the  charter  concluded  in  requiring 
all  Governors  &c.  to  give  full  force  and  effect  to  the  said  letters 
patent.  The  writ  then  proceeds  to  aver  various  alleged  breaches  of 
the  charter,  and,  amongst  others,  that  the  sum  of  50,0001.  of  the 
capital  of  the  Company  had  not  been  paid  up  within  the  period  of 
twelve  calendar  months  from  the  date  of  the  charter ;  and  that, 
although  the  Company  began  to  trade  upon  a  certain  day,  viz.,  the 
80th  June,  1849,  yet  at  that  time  the  *50,000Z.  had  not  been  paid : 
and  nevertheless  it  had  been  certified,  in  the  manner  directed  by 
the  charter,  to  the  President  of  the  Board  of  Trade  by  the  Directors 
of  the  Company,  that  the  sum  of  50,000J.  had  been  paid ;  whereas 
at  the  time  of  the  making  the  certificate  it  had  not  been  so  paid,  as 
the  Directors  well  knew. 

"The  defendants  below  pleaded  several  pleas,  the  issues  upon 
which,  with  the  exception  of  those  upon  the  5th,  10th  and  18th 
pleas,  were  found  for  them.  The  5th  plea  traversed  the  averment 
that  the  50,000/.  had  not  been  paid  up ;  the  10th,  the  averment 
that  at  the  time  when  the  Company  began  to  trade  the  50,0001.  hr 
not  been  paid  up ;  and  the  18th,  the  averment  that  at  the  time 
the  giving  the  certificate  of  the  50,0002,  having  been  paid  tha 
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had  not  been  so  paid.  There  was  no  plea  or  traverse  as  to  the 
averment  of  the  Directors'  knowledge  that  this  sum  had  not  been 
paid.  The  issues  upon  these  three  pleas  were  found  for  the  Crown. 
A  motion  was  made  on  behalf  of  the  defendants  in  arrest  of  judg- 
ment; and,  after  argument,  the  Court  of  Queen's  Bench  were 
equally  divided  in  opinion.  Mr.  Justice  Erlb  and  Mr.  Justice 
Coleridge  being  in  favour  of  the  defendants,  and  Mr.  Justice 
Wiohtman  and  the  Chief  Justice  in  favour  of  the  Crown.  The 
judgment  therefore  was  not  arrested,  but  was  given  for  the  Crown : 
and  upon  it  the  present  writ  of  error  has  been  brought." 
The  case  was  argued  in  last  Easter  Term  (l). 

Crowder,  for  the  plaintiffs  in  error,  defendants  below  : 

The  declaration  is  not  sufficient,  inasmuch  as  it  contains  no  aver- 
ment that  the  Queen  has  by  any  writing  under  *the  Great  Seal  or 
under  the  Sign  Manual  revoked  the  letters  patent.  The  necessity 
for  doing  so  arises  from  the  proviso  in  the  charter.  The  Crown  tells 
the  parties  applying  for  a  charter  that,  if  they  accept  it,  they  must 
take  it  subject  to  a  condition,  such  as  would  not  be  imposed  by 
common  law,  and  that  in  case  that  condition  is  broken  the  charter 
shall  be  forfeited  :  it  is  competent  for  the  Crown  to  add  a  qualifica- 
tion, and  say  it  shall  be  a  condition  precedent  to  the  enforcement 
of  the  forfeiture  that  there  shall  be  a  writing  under  the  Great  Seal 
or  the  Sign  Manual.  The  main  question  is,  whether  the  intention 
appears,  on  the  charter,  to  be  to  attach  such  a  condition  precedent 
to  the  revocation  of  the  charter  for  breach  of  any  one  of  what  are 
called  the  conditions  and  directions.  These  are  very  numerous 
and  of  very  different  degrees  of  importance.  It  is  not  therefore 
reasonable  that  on  the  breach  of  any  one  of  them  the  charter 
should  be  absolutely  forfeited,  whether  the  breach  go  to  the  root  of 
the  consideration  for  granting  the  charter  or  not.  That  would  be 
a  ground  for  construing  these  to  be  mere  directions,  not  conditions, 
if  this  were  the  deed  of  a  subject,  note  (4)  to  Pordage  v.  Cole  (2) ; 
and  the  reason  is  equally  strong  to  show  that  such  was  the  inten- 
tion of  a  Boyal  grant.  Again,  the  proviso  for  a  writing  under  the 
Sign  Manual  is  idle,  if  the  intention  was  that  the  charter  should  be 
avoided  merely  by  breach  of  any  condition.  It  will  be  urged, 
against  this  construction,  that  affirmative  words  cannot  take  away 
a  right,  which  is  no  doubt  a  general  rule;  but  it  is  a  petitio 
principii  to  say  that  this  is  a  right.     The  analogy  is  to  a  proviso 

(1)  On  April  30th  and  May  4th.  (2)  1  Wins.  Saund.  320  a. 
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declaring  a  lease  void  on  breach  of  condition,  which  only  avoids  it 
at  the  option  of  the  lessor  :  Doe  d.  *  Bryan  v.  Bancks  (l) ;  to  such  a 
condition  as  is  created  by  the  lease,  and  the  enforcement  of  which 
may  be  subject  to  such  terms  as  please  those  who  create  it ;  not  to 
a  common  law  incident.  If  on  the  neglect  to  deliver  a  copy  of  the 
deed  for  one  hour  after  the  day  specified  the  charter  were  void,  any 
subject  might  as  a  matter  of  right  sue  out  a  sci.  fa.  to  cancel  it : 
Sir  Oliver  Butler's  case  (2),  Regina  v.  Aires  (8).  To  prevent  so 
great  a  hardship  seems  to  have  been  the  object  of  the  proviso.  It 
may  be  said  that  an  incident  annexed  by  law  cannot  be  taken  away, 
and  that  the  sci.  fa.  to  repeal  a  charter  or  condition  broken  is  an 
incident  in  law.  That  might  be  so  if  this  was  a  condition  implied 
by  law :  but,  being  a  condition  created  by  the  Crown,  it  may  be 
modified  by  the  Crown. 

Wittes,  contra  : 

On  this  record  it  appears  that  the  Queen  has,  on  suggestions  by 
certain  persons,  created  a  franchise  not  previously  existing,  and 
granted  it  to  them  on  certain  conditions.  Amongst  other  con- 
ditions was  one  that,  before  the  grantees  should  exercise  the 
franchise  by  trading  as  a  corporation,  they  should  pay  up  50,000Z. 
and  that  the  Directors  should  certify  that  fact.  This  condition  was 
not  complied  with ;  for  the  50,000/.  was  not  paid  up,  and  the 
Company  by  its  Directors  certified  that  it  was  paid  up,  they  well 
knowing  that  it  was  not ;  and  yet  the  Company  carried  on  business 
as  a  Corporation.  That  is  not  only  a  breach  of  an  express  and 
important  condition  in  the  charter,  but  it  is  also  an  abuse  of  the 
franchise,  and  a  ground  of  forfeiture  at  common  law.  It  is  a 
condition  *annexed  by  law  to  every  Royal  grant,  of  whatever  kind, 
that  the  consideration  for  the  grant  shall  be  fulfilled.  To  the 
grant  of  a  franchise  there  is  also  a  condition  annexed  by  law,  that 
the  franchise  shall  not  be  abused  ;  and  it  is  an  incident  annexed 
by  law  to  the  grant  of  a  franchise  that  on  such  abuse  the  charter 
may  be  avoided  by  sci.  fa. :  2  Bl.  Com.  158,  Com.  Dig.  Franchise 
(G.  8),  The  City  of  London  v.  Vanacre  (4).  It  has  been  thought 
that,  in  order  to  avoid  a  Royal  grant  for  breach  of  condition,  a  sci. 
fa.  is  necessary:  Peter  v.  Kendal (5),  2  Dyer,  198  a,  b,  (pi.  50); 
though  the  practice  always  is  to  treat  a  patent  for  an  invention  as 
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ipso  facto  void  on  breach  of  the  condition  to  enrol  a  specification; 
but  that  would  seem  to  be  merely  an  inveterate  error.  But, 
whether  indispensable  or  not,  a  sci.  fa.  to  avoid  a  charter  for 
breach  of  condition,  or  for  abuse,  is  a  legal  incident  attached  to  the 
grant ;  and,  even  if  the  grant  in  express  terms  professed  to  take 
away  a  legal  incident,  it  could  not  avail.  It  would  be  an  attempt 
to  do  what  is  against  the  nature  of  the  thing  and  void,  like  an 
agreement  that  goods  taken  in  distress  should  be  irreplevisable : 
Co.  Litt.  145  b;  or  to  give  (at  common  law)  an  arbitrator  irre- 
vocable authority :  Vynior's  case  (1).  Further,  in  the  present  case, 
it  does  not  appear  to  be  the  intention  of  the  grant  to  take  away 
the  sci.  fa.  All  the  words  in  the  proviso  are  affirmative ;  and 
affirmative  words  are  not  construed  as  intended  to  take  away  what 
is  given  of  common  right,  either  in  an  instrument  between  subject 
and  subject,  or  in  an  Act  of  Parliament :  Co.  Litt.  205  a,  The  Earl 
oj  Cardigan  v.  Armitage  (2) ;  much  less  in  a  Royal  grant,  which 
must  be  construed  favourably  to  the  Crown.  *The  apparent  object 
was  to  give  a  fresh  power  to  the  Crown,  not  to  take  one  away. 


Croivder  was  heard  in  reply. 


Cur.  adv.  vult. 


In  the  present  Term  (November  2nd)  the  learned  Judges,  not 
agreeing  in  opinion,  delivered  judgment  seriatim. 

Martin,  B.,  after  stating  the  nature  of  the  record  as  above  (3), 
proceeded  as  follows : 

The  facts,  which  appear  on  the  record,  and  upon  which  our 
judgment  is  to  be  given,  are  very  short  and  simple.  The  Crown 
granted,  and  the  defendants  accepted,  the  charter  set  forth  in  the 
writ ;  and  the  defendants,  in  breach  of  clear  directions  contained 
in  it,  began  business,  before  50,000/.  of  the  capital  had  been  paid 
up ;  and  the  Directors  falsely  certified,  by  indorsement  on  the  back 
of  the  charter,  to  the  President  of  the  Board  of  Trade,  that  this 
sum  had  been  paid,  they  knowing  at  the  time  that  it  had  not,  and 
that  their  certificate  was  false.  The  judgments  of  the  Judges 
are  reported  in  Reg.  v.  The  Eastern  Archipelago  Company  (4). 
Mr.  Justice  Erle  and  Mr.  Justice  Coleridge  were  of  opinion 
that  the  proviso  in  the  charter,  which  declared,  in  case  "  the 
defendants  should  fail  to  enter  into  and  execute  a  deed  of  settle- 


(1)  8  Co.  Rep.  81b,  82  a. 

(2j  26  R.  R.  313  (2  B.  &  C.  197). 


(3)  Ante,  p.  857  to  p.  860. 

(4)  93  R.  R.  151  (1  El.  &  BL  324). 
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menfc,  and  deposit  it  as  directed ;  or  in  case  they  should  not  comply 
with  any  other  of  the  directions  and  conditions  contained  in  the 
letters  patent;  that  it  should  be  lawful  for  the  Crown,  by  any 
writing  under  the  Great  Seal  or  under  *the  Sign  Manual,  to  revoke 
and  make  void  the  charter  either  absolutely  or  under  such  terms 
and  conditions  as  the  Queen  thought  fit,"  was  a  condition,  properly 
so  called,  and  that  the  provisions,  whereby  the  Crown  prescribed 
that  the  sum  of  50,0002.  should  be  paid  up  within  twelve  months 
from  the  date  of  the  charter,  and  that  the  defendants  should  not 
begin  business  until  it  had  been  certified  to  the  President  of  the 
Board  of  Trade  that  it  had  been  paid,  were  directory  only,  and  not 
of  themselves  conditions ;  and  that,  in  order  to  avoid  the  charter 
and  subject  it  to  be  annulled  and  cancelled  by  the  judgment  of  a 
court  of  law,  it  was  necessary  that  the  Crown  should,  by  writing 
under  the  Great  Seal  or  Sign  Manual,  declare  the  charter  to  be 
void ;  and,  inasmuch  as  it  was  not  averred  in  the  writ  that  the 
Crown  had  so  done,  the  judgment  ought  to  be  arrested. 

On  the  other  hand  Mr.  Justice  Wiohtman  and  the  Chief  Justice 
were  of  opinion  that  these  two  matters,  which  were  called  direc- 
tions, were  in  legal  construction  conditions ;  and  that  the  proviso 
above  mentioned  was  cumulative,  and  added  to  the  power  of  the 
Crown  by  enabling  it,  upon  a  breach,  at  once,  of  its  own  mere 
motion,  to  declare  the  charter  void,  without  the  necessity  of  issuing 
any  scire  facias,  and  thereon  obtaining  the  judgment  of  a  court  of 
law :  and  it  seems  to  have  been  thought  that,  even  supposing  it  was 
essential  that  the  will  of  the  Crown  to  avoid  the  charter  should  be 
shown  to  exist,  it  was  sufficiently  so  shown,  inasmuch  as  the  scire 
facias  could  not  have  issued  without  the  fiat  of  the  Attorney- 
General.  In  the  argument  before  us  it  was  strongly  urged  on 
behalf  of  the  Company,  the  plaintiffs  in  error,  that  the  several 
matters  so  directed  to  be  done  could  not  of  themselves  be  considered 
conditions.  It  *was  alleged,  and,  as  it  seems  to  me,  with  truth, 
that  no  case  or  authority  was  cited  on  the  part  of  the  Crown  to 
show  that  in  grants  by  the  Crown  clauses  so  worded  had  ever  been 
so  construed ;  and  that,  by  the  application  of  the  maxim  Expressio 
J'acit  cessare  taciturn,  it  was  proved  conclusively  by  the  proviso, 
which  provided  for  the  revoking  of  the  charter  by  the  Crown  either 
absolutely  or  upon  terms,  that  the  preceding  clauses  of  themselves 
could  not  possibly  be  deemed  conditions.  It  was  contended  that 
such  a  construction  would  be  utterly  inconsistent  with  this  proviso, 
and,  that  the  charter  itself,  which  contained  another  condition 
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properly  so  called,  viz.  that  for  the  conformity  by  the  Company  to 
the  direction  of  a  Secretary  of  State  as  regarded  their  intercourse 
and  dealing  with  foreign  Powers,  proved  that  the  directory  clauses 
were  not  conditions  or  intended  to  be  so :  and  it  was  also  very  strongly 
urged  that  to  hold  these  directions  to  be  conditions  would  be  a  most 
violent  and  unjust  construction  of  the  Crown's  grant ;  and  that  the 
true  mode  of  construing  such  a  grant  is  to  take  it  in  its  usual  and  ordi- 
nary meaning,  and  according  to  the  intent  of  the  Crown  as  appears 
by  the  words  of  the  charter ;  and  the  case  of  Alton  Woods  (l),  was 
cited  in  support  of  this  view  of  the  case.  It  was  also  contended 
that  the  fiat  of  the  Attorney -General  for  the  issuing  of  the  writ  of 
scire  facias  was  not  equivalent  to  a  writing  under  the  Great  Seal  or 
under  the  Sign  Manual,  or  any  evidence  that  such  writing  had 
issued,  or  indeed  any  evidence  of  the  Queen's  will  at  all :  that  it 
was  true  that  a  scire  facias  could  not  properly  be  issued  out  of  the 
office  without  the  Attorney-GeneraVs  */?af,  note  (4)  to  Underbill  v. 
Dezereux(2) ;  so  neither  could  a  writ  of  error  in  criminal  cases 
without  a  similar  fiat:  but  it  was  urged  that  the  necessity  for  this 
fiat  has  nothing  to  do  with  the  will  of  the  Crown,  but  was  merely  a 
provision  to  prevent  frivolous  and  vexatious  writs  of  scire  facias  or 
of  error,  and  that,  when  reasonable  cause  existed,  both  those  writs 
were  of  right.  This  view  of  the  nature  of  the  Attoi-ney-GeneraTs 
fiat  seems  to  me  to  be  in  accordance  with  what  is  stated  in  4  Blac 
Com.  page  892,  where  it  is  said  that  writs  of  error  in  criminal 
cases  "  are  not  to  be  allowed  of  course,  but  on  sufficient  probable 
cause  shown  to  the  Attorney-General;  and  then  they  are  understood 
to  be  grantable  of  common  right,  and  ex  debito  justitia"  So  also, 
in  Rex  v.  Wilkes  (s),  Lord  Mansfield  explains  that  a  writ  of  error 
in  a  criminal  case  cannot  issue  without  the  fiat  of  the  Attorney- 
General,  who  always  examines  whether  it  be  sought  merely  for 
delay  or  upon  a  probable  error  :  and  he  stated  the  meaning  of  the 
ten  Judges  in  Reg.  v.  Paty  (4)  to  be,  that  the  writ  was  not  a  writ 
of  course,  but  that  when  there  was  probable  error  it  ought  not  to 
be  denied.  And  this  is  in  precise  conformity  with  what  is  said  in 
Sir  Oliver  Butler's  case  (5),  in  respect  of  the  writ  of  scire  facias  to 
repeal  a  patent :  viz.  that,  where  a  patent  is  granted  to  the  prejudice 
of  the  subject,  the  King  is  of  right  to  permit  him  upon  his  petition 
to  use  his  (the  King's)  name,  for  the  repeal  of  it,  in  a  scire  facias 


(1)  ICo.  Eep.  40  b. 

(2)  2  Wms.  Saund.  72  u. 

(3)  4  Burr.  2527,  2550. 


(4)  2  Salk.  503. 

(5)  2  Vent.  344. 
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at  the  King's  suit.      The  issuing  of  writs  of  mandamus  and  quo 
warranto  by  the  Court  of   Queen's  Bench  seems  also  analogous  ; 
these  writs  are  not  issuable  of  course ;  that  is,  an  individual  cannot 
go  to  the  office  and  demand  *them ;  he  must  first  show  to  the  Court 
reasonable  cause  for  their  issuing  :  but,  upon  showing  such  cause, 
the  Court  is  bound  by  the  law  to  grant  them ;  and  they  are  ex 
debito  justitia,  in  the  sense  that  the  Court  would  act  contrary  to 
law,  if,  under  such  circumstances,  it  refused  to  permit  them  to  issue. 
It  was  therefore  contended  that  the  issuing  of   the  fiat,  by  the 
Attoimey-General,  amounted  to  nothing  more  than  intimating  his 
opinion  that  the  writ  of   scire  facia*  was    not    for   purposes    of 
vexation  or  oppression,  but  bond  fide,  and  in  order  to  obtain  the 
decision  of  a  court  of  law  upon  a  real  question  in  controversy. 
It  was  also  urged  that  there  was  no  difficulty  in  the  construing  of 
the  charter  if  the  provisions  in  question  were  deemed  to  be  direc- 
tory only ;  and  that  it  would  be  a  very  harsh  construction  of  a 
charter  of  the  Crown,  to  hold  that,  although  all  possible  care  had 
been  taken  to  comply  with  its  provisions,  and  the  Directors  had 
every  reason  to  believe  that  the  50,0002.  was  paid  up  when  they 
began  to  trade,  yet,  if,  by  an  unavoidable  and  unexpected  accident, 
a  small  sum  was  deficient,  that  therefore  the  charter  was  wholly 
void  ;  and  again,  if    the  Directors,  honestly  believing  that  the 
50,0002.  had  been  paid  up,  had  with  perfect  bona  fides  given  a 
certificate  to  this  effect,  when  through  an  accident  a  trifling  defi- 
ciency to  the  extent  even  of  a  single  farthing  existed,  then,  if  these 
provisions  were  really  conditions,  the  charter  was  gone,  whilst, 
if  the  ordinary  natural  construction  was  given   to  the  charter, 
these  provisions  would  be  considered  to  be  directory  only  :   and, 
although  the  Queen  might,  if  she  thought  fit,  give  to  them  the  effect 
of  conditions,  and,  by  reason  of  the  non-compliance  with  them,  by 
writing  under  the  Great  Seal  or  the  Sign  Manual  revoke  the  charter 
and  make  it  void,  "nevertheless  the  mere  non-compliance  of  itself 
would  not  have  this  effect :  and  that  by  this  construction  the  Crown 
would  at  once  keep  in  its  own  hands  the  means  of  enforcing  obedience 
to  the  charter,  and  at  the  same  time  prevent  the  destruction  of  it  by 
reason  of  slight  and  unintentional  deviations  from  it.  If  I  thought  that 
the  decision  of  the  case  depended  upon  the  correctness  of  the  argu- 
ment to  which  I  have  just  referred,  I  would  be  very  strongly  inclined 
to  concur  in  it.    But  a  view  of  the  case  which,  so  far  as  I  can  collect, 
was  not  under  the  consideration  of  the  Court  of  Queen's  Bench  at  all, 
has  been  submitted  to  us,  viz.  that,  quite  independent  of  the  peculiar 
b.r. — vol.  xcv.  55 
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wording  of  the  charter,  and  whether  the  provisions  contained  in  it  be 
directions  or  conditions,  there  appeared  upon  the  record  that  there 
has  been  such  an  abuse  and  misuser  of  the  privileges  conferred  by 
the  charter  as  entitled  the  Crown  to  have  it  annulled;  and  the 
argument  of  the  learned  counsel  on  behalf  of  the  Crown  has 
satisfied  me  that  this  is  the  correct  legal  conclusion  upon  the  facts 
appearing  upon  the  record.  I  find  it  laid  down  that  a  Corporation 
may  be  dissolved  for  either  of  these  two  causes,  misuser  or  abuse ; 
and  that  there  is  a  tacit  or  implied  condition  annexed  to  all  such 
grants  as  the  present,  that  they  shall  not  be  misused  or  abased, 
and  that,  if  they  be,  the  charter  or  franchise  is  forfeited.  In  Rex  v. 
The  City  of  London  (l)  Lord  Holt  lays  down,  in  regard  to  a  corpo- 
ration or  a  body  politic  to  which  a  trust  is  annexed,  that  any  malad- 
ministration of  it  is  a  cause  of  forfeiture,  and  that  it  may  therefore 
be  dissolved ;  and  again,  in  The  City  of  London  v.  Vanacre  (2),  the 
same  eminent  Judge  states  *that  all  franchises  are  granted  upon 
condition  that  they  shall  be  duly  executed  according  to  the  grant, 
and  if  the  parties  to  whom  they  are  granted  neglect  to  perform  the 
terms  of  the  patent  it  may  be  repealed  by  scire  facias.  In  Comyns's 
Digest,  title  Franchise  (G  8),  it  is  stated  that  a  franchise  or  a 
Corporation  may  be  forfeited  by  breach  of  the  trust  upon  which 
they  were  granted  and  perversion  of  the  end  of  the  grant  or  institu- 
tion ;  and  Mr.  Justice  Blackstone  in  his  Commentaries,  vol.  1,  p.  485, 
lays  it  down  that  a  charter  is  forfeited  by  abuse  of  its  franchises ; 
"in  which  case  the  law  judges  that  the  body  politic  has  broken 
the  condition  upon  which  it  was  incorporated,  and  thereupon  the 
incorporation  is  void/'  It  seems  to  me  that  this  is  the  consequence 
which  the  law  attaches  to  misuser  or  abuse  of  a  charter,  and  that 
the  Crown  could  not  legally  grant  a  charter  with  a  proviso  that, 
in  the  event  of  a  misuser  or  abuse,  it  should  be  reserved  to  the 
Crown,  of  itself  only,  to  revoke  or  make  void  the  grant  either 
absolutely  or  upon  terms.  In  my  judgment,  the  law  intervenes  upon 
the  misuser  or  abuse  of  a  charter,  and  that  it  therefore  becomes 
voidable,  and  that  the  Crown  has  no  power  to  intercept  the  opera- 
tion of  the  law  upon  it.  Slight  deviations  from  the  provisions  of  a 
charter  would  not  necessarily  be  either  an  abuse  or  a  misuser  of  it, 
and  would  therefore  be  no  ground  for  its  annulment,  although  it 
would  be  competent  for  the  Crown,  by  apt  words,  to  make  the  con- 
tinuance of  the  charter  conditional  upon  the  strict  and  literal 
performance  of  them.  The  authorities  to  which  I  have  referred 
(1)  Skin.  310.  (2)  12  Mod.  271. 
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have  satisfied  me  that,  quite  independent  of  the  question  whether 
the  provisions  in  the  charter  be  in  the  nature  of  directions  or  condi- 
tions properly  so  called,  if  there  has  been  a  misuser  *or  abuse  of  it, 
it  thereby  becomes  subject  to  be  annulled  by  the  judgment  of  a 
competent  court  of  law;  and  that  the  real  question  in  the  pre- 
sent case  is,  Does  there  or  not  appear  on  the  record  that  there  was 
such  conduct  on  the  part  of  the  directors  (being  the  managing  body 
of  the  Company)  as  amounted  to  a  misuser  or  abuse  of  the  charter  ? 
And,  after  the  best  consideration  I  can  give  to  the  question,  I  think 
it  does  so  appear. 

The  charter  was  for  the  purpose  of  enabling  a  corporation  to 
trade :  and  it  provided  that,  before  any  trading  was  commenced, 
50,0002.  of  the  capital  should  be  paid  up,  and  a  certificate  to  that 
effect  delivered  by  the  Directors  to  the  President  of  the  Board  of 
Trade.  These  provisions  were,  in  my  opinion,  of  the  utmost  impor- 
tance. The  actual  payment  of  so  large  a  sum  as  50,0002.  was 
eminently  calculated  to  prove  the  honesty  and  bona  fides  of  the  enter- 
prise, and  to  justify  the  Crown  in  granting  to  certain  individuals  the 
extremely  valuable  privilege  of  trading  with  a  limited  responsibility, 
thereby  conferring  upon  them  a  very  considerable  advantage  over 
the  others  of  her  subjects,  who  might  engage  in  the  same  trade.  It 
would  also  afford  to  persons,  entering  into  contracts  and  doing 
business  with  the  Company,  a  present  and  tangible  fund  for  the 
performance  of  its  engagements :  and  the  certificate  to  the  Board 
of  Trade  would  naturally  satisfy  every  one  that  this  sum  had  been 
really  paid  up.  Now  the  record  shows,  not  merely  that  this  sum 
was  not  paid  when  the  Company  began  to  trade,  but  that  the 
Directors  knowingly  delivered  to  the  President  of  the  Board  of  Trade 
a  false  certificate  that  it  had  been  so  paid.  In  my  opinion,  such 
conduct  amounted  to  a  gross  abuse  and  misuser  of  the  privileges 
conferred  by  the  charter,  and  *that,  quite  independent  of  the  form 
of  language  in  which  it  is  framed,  the  Corporation,  so  conducting 
itself  by  its  governing  body,  forfeited  the  franchise  conferred  upon 
them.  It  was  a  proceeding  in  direct  defiance  of  the  provisions  of 
the  charter,  accompanied  by  a  wilful  false  statement  to  the  Presi- 
dent of  the  Board  of  Trade,  in  regard  to  a  matter  which  the  charter 
required  to  be  stated  with  truth.  I  have  had  some  doubt  whether 
the  misuser  or  abuse  should  not  have  been  distinctly  or  in  terms 
averred  in  the  writ  as  such :  but,  after  much  consideration,  I  am 
satisfied  that  this  is  a  matter  of  law  to  be  taken  judicial  notice  of 
by  the  Court :  and,  as  it  appears  upon  the  record  that  the  Company 
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commenced  trading  without  50,000/.  being  paid  up,  and  that  the 
Directors  falsely,  to  their  own  knowledge,  certified  to  the  President 
of  the  Board  of  Trade  that  it  had  been  paid,  I  think  I  am  bound  to 
take  judicial  notice  of  these  facts ;  and  they,  in  my  judgment,  con- 
stitute such  an  abuse  and  misuser  of  the  charter  in  point  of  law  as 
entitle  the  Grown  to  have  it  declared  forfeited,  and  repealed  by 
scire  facias. 

For  these  reasons  I  am  of  opinion  that  the  Grown  is  entitled  to 
the  judgment  of  this  Court,  and  that  the  judgment  of  the  Court  of 
Queen's  Bench  ought  to  be  affirmed. 

Talfourd,  J. : 

Two  principal  questions  are  raised  in  this  case.  First :  whether 
the  directions  in  the  charter  granted  to  the  defendants,  that  the 
sum  of  50,0002.  at  the  least  shall  be  paid  up  within  twelve  calen- 
dar months,  and  that  the  Company  shall  not  begin  business  until 
three  of  the  Directors  shall  have  certified  to  the  President  of  the 
Board  of  Trade  that  one  half  of  the  capital  *has  been  subscribed 
for,  and  50,0002.  at  the  least  paid  up,  which  are  alleged  to  have 
been  disobeyed  by  the  commencement  of  business  by  the  Corpora- 
tion before  the  payment  of  the  stipulated  sum,  and  by  a  certificate 
of  the  Directors  certifying,  with  conscious  falsehood,  that  such  pay- 
ment had  been  made,  are  conditions  on  the  breach  of  which  a  scire 
facias  would  lie,  if  the  charter  contained  no  express  proviso  for  its 
avoidance  on  such  violation.  And,  secondly:  if  they  are  such 
conditions,  whether  the  right  of  the  Crown,  to  avoid  the  charter  by 
the  prerogative  writ  of  scire  facias,  is,  by  virtue  of  the  proviso 
enabling  her  Majesty  to  revoke  the  charter  by  writ  under  the  Great 
Seal  or  Sign  Manual  for  non-compliance  with  any  of  the  conditions 
expressed  on  it,  is  suspended  until  after  revocation  by  such  summary 
proceeding.  I  think  the  directions,  which  have  been  so  violated, 
are  conditions  in  respect  of  which  scire  facias  may  be  brought  in 
the  ordinary  way,  by  a  relator  with  the  sanction  of  the  Attorney' 
General's  fiat,  and  that  the  special  power  of  revocation  does  not 
suspend  that  constitutional  remedy;  and  that,  consequently,  the 
present  declaration  is  good  without  alleging  a  special  revocation  by 
the  Crown.  The  answer  in  the  affirmative  to  the  first  of  these 
questions  seems  scarcely  to  be  disputed  by  the  learned  Judges  who, 
in  the  Court  below,  expressed  opinions  favourable  to  the  motion  in 
arrest  of  judgment:  and  the  elaborate  argument  of  Mr.  Justice 
Coleridge  proceeds  on  the  concession  that  the  directions  are  in  the 
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nature  of  conditions,  for  breach  of  which  in  the  absence  of  special 
provision  a  scire  facias  might  be  supported ;  and,  when  regard  is 
had  to  the  language  of  the  grant,  "  subject  to  the  directions  and 
provisions  in  our  Koyal  charter  contained,"  and  also  to  the  language 
of  the  ^proviso  relied  on  by  the  defendants,  purporting  that  the 
special  power  of  revocation  may  be  applied  to  the  breach  "  of  the 
directions  and  conditions  in  the  charter  contained,"  it  seems  to  be 
clear  that  such  interpretation  is  right.  If  so,  the  whole  case  resolves 
itself  into  the  question  whether  the  special  power  of  summary 
revocation  must  be  exercised,  before  $  scire  facias  can  be  maintained 
for  the  breaches  alleged  in  the  declaration  and  found  by  the  jury. 
This  question  involves  the  consideration  whether,  supposing  such 
intention  to  be  manifested  by  the  proviso,  it  is  a  purpose  which  it 
is  competent  for  the  Grown  to  effectuate,  or  whether  the  attempt 
would  not  be  beyond  the  legitimate  exercise  of  the  prerogative, 
involving  a  partial  resignation  of  powers  which  are,  in  truth,  pro- 
tection of  the  rights  of  the  subject,  though  having  the  name  of 
"prerogative,"  and  substituting  for  the  constitutional  power  so 
relinquished  a  novel  species  of  arbitrary  discretion.  But  it  is  not 
necessary,  in  the  view  I  take  of  the  case,  to  determine  whether  the 
maxim,  Non  potverit  Rex  gratiamfacere  cum  injuria  et  damno  aliorum 
(8  Inst.  236),  applies  to  the  discretion  supposed  to  be  assumed  by 
the  Crown  in  this  charter  :  it  is  sufficient  for  the  argument  to  con- 
tend that  a  new  restriction  on  the  ancient  remedy  by  scire  facias, 
beyond  that  implied  in  the  necessity  for  the  Attorney-GeneraV s  fiat, 
cannot  be  implied  from  doubtful  words,  but  should,  at  least,  be 
clearly  and  unequivocally  expressed.  The  conditions  which  in  this 
case  were  broken  relate  to  rights  and  liabilities  of  public  import ; 
conditions  directly  affecting  the  rights  of  parties  who  might  deal 
with  the  Company  in  their  corporate  capacity,  on  the  faith  of  their 
having  in  hand  at  the  time  of  their  commencing  business  the  sub- 
scribed [capital  of  50,000/.,  and  on  the  truth  of  the  *certificate, 
which,  being  made  "  sufficient  evidence "  of  the  fact  certified, 
directly  affects  strangers  by  its  falsehood.  Can  it  be  implied  that 
the  Crown  intended  to  deprive  parties  who  might  be  seriously 
aggrieved  by  such  wilful  misconduct  of  their  remedy,  because  it  has 
sought,  perhaps  inconsistently  and  ineffectually,  to  secure  to  itself 
a  more  summary  means  of  redress  ?  In  considering  the  effect  of 
the  conduct  of  the  Directors  in  certifying  falsely  to  the  Crown,  I 
regard  the  commencement  of  business  without  a  true  certificate  as 
a  breach  of  the  express  condition,  not  as  an  independent  abuse  of 
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the  franchise.  "  To  certify  "  must,  I  apprehend,  mean  to  certify 
truly :  and  therefore  I  do  not  found  my  opinion  on  the  position 
which,  if  the  charter  were  silent  on  the  subject  of  the  certificate,  I 
should  maintain,  that  the  falsehood  of  the  certificate  was  in  itself 
an  abuse  of  the  franchise,  which  would  work  a  forfeiture  of  the 
charter.  It  is  said  that  the  proviso  for  revocation  will  be  incapable 
of  effectual  operation  unless  it  be  construed  as  rendering  the  special 
act  of  the  Crown  a  condition  precedent  to  the  subject's  remedy,  and 
that,  being  bound  if  possible  so  to  construe  the  charter  as  to  give 
effect  to  every  word  of  it,  we  ought  to  read  a  proviso,  apparently 
subjecting  the  grantees  to  a  peculiar  liability,  as  extending  to  them 
immunity  and  protection.  It  is  no  doubt  difficult  to  find  any 
sensible  interpretation  for  that  part  of  the  proviso  which  enables 
the  Grown  to  revoke  on  conditions ;  for  this  seems  almost  to  amount 
to  a  contradiction  in  terms;  but  the  difficulty  will  be  rather 
increased  tban  removed  by  holding  that  the  scire  /oouw  is  sus- 
pended. It  may  also  be  difficult  to  determine  what  the  precise 
effect  of  a  special  revocation  by  the  Crown  would  be ;  whether  it 
might  or  might  not  be  pleaded  by  *the  subject  in  a  proceeding  by 
the  Corporation  still  assuming  to  act :  but  it  may  well  be  that  those 
difficulties  were  not  foreseen,  and  that  the  object  was  to  give  a 
summary  power  to  the  Crown,  consistent  with  the  ordinary  rules 
of  law  and  practice,  without  intending  to  abolish  or  suspend  the 
ordinary  prerogative  remedy.  Those  difficulties  may  be  met  by  the 
suggestion  of  absurdities  which  would  arise  in  the  enforcement  of 
the  special  proviso ;  but,  as  the  difficulties  arising  from  either  con- 
struction have  been  fully  considered  by  the  Lord  Chief  Justice  of 
the  Court  of  Common  Pleas,  whose  judgment  I  have  had  the  advan- 
tage of  reading,  I  prefer  referring  to  his  arguments,  as  he  will  state 
them,  to  anticipating  them  in  less  appropriate  language. 

Let  it  however  be  assumed  that  the  arguments  for  the  convenience 
of  the  construction  of  the  defendants  predominate  ever  so  greatly 
over  those  which  can  be  suggested  for  the  prosecution :  I  still  hold 
the  conviction  that  they  do  not  justify  that  violence  to  language 
which  the  argument  for  the  defendants  requires.  The  rule,  that  we 
must,  if  possible,  give  effect  to  all  the  words  of  a  statute,  charter 
or  deed,  does  not  extend  to  the  introduction  of  words  which  are  not 
contained  in  it,  so  as  to  change  a  proposition  to  its  converse.  In 
order  to  sustain  that  argument,  we  must  construe  the  proviso  as  if, 
instead  of  merely  empowering  the  Crown  to  revoke  in  certain  modes 
for  certain   conditions  broken,4t  had  run  thus :  "  Provided  always 
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and  we  do  hereby  will  and  declare  thai,  notwithstanding  the  said 
Corporation  shall  fail  to  enter  into  and  execute  such  deed  of  settle- 
ment as  aforesaid,  and  to  deposit  a  copy  thereof  within  the  period 
before  limited  in  that  behalf,  and  subject  as  aforesaid,  and  notwith- 
standing the  said  Corporation  shall  *fail  to  comply  with  any  other 
the  directions  and  conditions  in  these  our  letters  patent  contained, 
yet  these  our  letters  patent  shall  remain  in  full  force,  vigour  and 
effect,  in  no  manner  annulled  by  any  such  disobedience,  unless  we, 
our  heirs  and  successors,  shall  by  some  writing  under  the  Great 
Seal  or  Sign  Manual  revoke  and  annul  this  our  Royal  charter,  which 
it  shall  be  lawful  for  us  to  do,  either  absolutely  or  on  such  terms 
and  conditions  as  we  shall  think  fit."  If  the  argument  for  the 
defendants  concedes  that  without  the  proviso  the  scire  facias  would 
lie  for  the  conditions  broken,  it  must  go  the  full  length  of  contending 
that  the  proviso  I  have  supposed  is  implied  in  the  proviso  of  the 
charter ;  and  I  am  aware  of  no  authority  in  which  the  maxim  of 
construction,  requiring  effect  if  possible  to  be  given  to% every  part  of 
a  charter  or  instrument,  has  ever  been  held  to  work  such  a  trans- 
formation as  this.  It  is  a  possible  thing  that  words  should  be 
without  meaning,  or  that  their  meaning  should  be  too  deep  for 
judicial  acuteness  to  fathom :  but  it  does  not  follow  that  therefore 
a  Court  is  at  liberty  to  introduce  new  and  different  language,  in 
order  that  something  which  is  not  expressed  may  be  reasonably 
construed. 

I  therefore  think  the  declaration  sufficient  without  alleging  a 
revocation  by  the  Great  Seal  or  Sign  Manual;  and  that  the  judg- 
ment of  the  Court  of  Queen's  Bench  should  be  affirmed. 
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Williams,  J. : 

The  circumstances  of  this  case,  and  the  points  on  which  the 
decision  of  it  ought  to  depend,  have  been  so  fully  and  clearly 
explained  in  the  judgments  of  the  Judges  of  the  Court  of  Queen's 
Bench,  that  I  do  not  propose  to  make  any  further  statement  of 
*them.  I  shall  also  assume  that  the  directions  in  the  charter  in 
question  are  in  effect  conditions,  for  the  breach  of  which  the  charter 
would  have  been  forfeited  and  this  proceeding  by  scire  facias  would 
beyond  all  controversy  be  sustainable,  supposing  the  charter  did 
not  contain  any  proviso ;  because  on  this  point  I  believe  the  Judges 
of  this  Court  are,  and  always  have  been,  unanimous.  The  only 
question  which  I  shall  consider  is,  Whether  the  ordinary  proceed- 
ings by  scire  facias  fire  in  any  way  controlled  or  qualified  by  th§ 
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introduction  of  the  proviso :    and  I  am    oi    opinion  that  they 
are  not. 

It  is  contended,  in  support  of  the  writ  of  error,  that  they  are 
controlled  by  the  proviso,  to  this  extent,  viz.  that  they  are  not 
sustainable  at  all,  either  by  the  Crown  itself,  or  by  a  subject 
authorized  by  the  fiat  of  the  Attorney-General,  unless  they  have 
been  preceded  by  a  revocation  of  the  charter,  under  the  Great  Seal 
or  the  Sign  Manual  of  the  Queen.  It  is  unnecessary  to  give  any 
opinion  whether  the  Crown  has  the  power,  after  having  deemed  it 
proper  to  insert  a  condition  in  a  charter,  to  superadd  a  reservation 
that  a  breach  of  that  condition  shall  not  be  followed  by  its  legal 
consequences ;  one  of  which  is  that  the  charter  may  be  repealed  in 
the  ordinary  course  of  law  by  scire  facias ;  it  is  enough  to  say  that 
I  think  such  a  reservation,  if  it  be  legal,  cannot  be  created,  unless 
by  express  words  or  necessary  implication,  and  cannot  arise  on 
mere  surmise  or  conjecture.  Now,  it  cannot  be  argued  that  the 
charter  contains  any  express  reservation  of  this  kind :  and  there- 
fore the  only  question  is,  whether  it  must  necessarily  be  implied. 
There  are  three  main  grounds  on  which  it  has  been  contended  that 
such  necessary  implication  arises.  First :  it  is  contended  that  the 
legal  maxim  expressio  unius  *est  exclusio  alterius  (or,  as  it  is  some- 
times worded,  expressum  facit  cessare  tcudtum)  applies,  for  that  the 
express  declaration  in  the  proviso,  that,  in  case  of  non-compliance 
with  the  conditions,  the  Crown  may  revoke  and  make  void  the 
charter  under  the  Great  Seal  or  Sign  Manual,  excludes  every  other 
mode  of  revocation  or  annulment ;  but  this  maxim  of  law  is  by  no 
means  of  universal  or  conclusive  application.  For  example :  it  is  a 
familiar  doctrine  that,  though,  where  a  statute  makes  unlawful 
that  which  was  lawful  before  and  appoints  a  specific  remedy,  that 
remedy  must  be  pursued  and  no  other,  yet,  where  an  offence  was 
antecedently  punishable  by  a  common  law  proceeding  as  by  indict- 
ment, and  a  statute  prescribes  a  particular  remedy  in  case  of 
disobedience,  that  such  particular  remedy  is  cumulative,  and  pro* 
ceedings  may  be  had  either  at  common  law  or  under  the  statute. 
Accordingly,  if  the  intention  of  the  proviso  were  to  give  a  remedy 
in  addition  to  that  by  way  of  scire  facias,  it  is  plain  that  the  maxim 
would  be  inapplicable,  just  as  in  the  common  case  of  the  proviso 
for  revocation  in  letters  patent  for  inventions.  It  is  however  con- 
tended, secondly :  that  the  proviso  cannot  operate  as  a  remedy  in 
addition  to  that  by  way  of  scire  facias,  and  therefore  that  it  cannot 
operate  at  all,  unless  as  a  condition  precedent  to  that  remedy.    The 
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proviso,  I  concede,  is  bo  worded  that  a  revocation  by  writing  under 
the  Great  Seal  or  Sign  Manual  of  the  Queen  would  be  ineffectual 
per  se,  notwithstanding  the  writing  affirmed  that  the  Corporation 
had  failed  to  comply  with  the  conditions,  and  explicitly  stated  in 
what  that  non-compliance  consisted.  It  would,  I  admit,  be  neces- 
sary, in  order  to  make  the  revocation  by  the  Crown  operative,  to 
prove  the  truth  of  the  matters  so  affirmed  and  ^alleged.  And  I 
will  not  dispute  (though  I  think  the  point  by  no  means  clear)  that 
the  non-compliance  with  the  conditions  might  be  relied  on,  without 
a  scire  facias,  as  a  forfeiture,  in  any  action  in  which  the  validity  of 
the  charter  was  contested,  although  such  a  revocation  by  the  Crown 
had  not  taken  place,  equally  as  if  it  had.  But  I  deny  it  to  be  a 
necessary  inference,  from  the  fact  that  the  proviso  is  so  framed  that 
it  cannot  operate  as  an  additional  remedy,  that  it  was  not  intended 
so  to  operate.  I  cannot  believe  that  it  was  really  meant  that  the 
Crown  was  to  enquire  and  deliberate  whether  the  conditions  had 
been  broken,  and,  after  such  enquiry  and  deliberation,  to  affirm  (if 
it  were  deemed  just  to  do  so)  that  such  a  breach  had  occurred,  and 
to  revoke  the  charter  under  the  Great  Seal,  and  that  afterwards,  by 
reason  of  a  jury  not  being  satisfied  that  the  Sovereign's  affirmation 
was  true,  that  affirmation  should  be  set  at  nought,  and  the  solemn 
act  of  revocation  under  the  Great  Seal  be  regarded  as  a  nullity. 
This  supposition  is  so  improbable,  that  I  think  it  justifiable  to 
believe  that  the  real  intention  was  that  the  act  of  revocation  by 
the  Queen  should  operate  as  an  additional  remedy,  though  that 
intention  may  have  been  marred  in  effect  by  the  inconsiderate 
mode  in  which  the  proviso  has  been  penned.  The  third  and 
remaining  argument,  in  support  of  the  writ  of  error,  is  founded 
on  the  circumstance  that  the  proviso  confers  on  the  Crown 
authority,  in  case  of  a  breach  of  condition,  to  revoke  and  make 
void  the  charter,  either  absolutely  or  under  such  terms  and  con- 
ditions as  the  Crown  shall  think  fit.  And  it  is  contended  that  the 
Crown  would,  in  effect,  be  deprived  of  this  discretion,  if  the  subject 
might  repeal  the  charter  absolutely,  by  proceeding  in  scire  facias, 
for  a  breach  of  ^condition  of  such  a  venial  nature  that  the  Crown 
might  think  it  fit  to  revoke  only  on  certain  terms  and  conditions. 
But  it  seems  to  me  that  such  discretion  is  conferred  on  the  Crown 
by  the  proviso  in  words  only,  and  not  in  reality.  For  no  other 
mode  of  revocation  would,  as  it  seems  to  me,  be  practicable  but  an 
absolute  one :  I  confess  that  I  am  unable  to  understand  what  is 
meant  by  a  "  revocation  on  terms  and  conditions/'  or  in  what  other 


Eastern 

ARCHI- 
PELAGO 

Company 

v. 
Rkg. 


[  *880  ] 


[  *881  ] 


874 


1858.    EX.  CH.    2  EL.  &  BL.  881—882. 


[r.r. 


Eastern 
Archi- 
pelago 
Company 
r. 
Reg. 


[  »882  ] 


mode  the  charter  could  be  modified  than  by  granting  a  new  one. 
This  obscurity  appears  to  me  to  afford  another  proof  that  the 
proviso  was  drawn  by  some  one  who  had  not  duly  considered  the 
subject  of  it,  and  another  reason  for  denying  that  from  the  terms 
of  it  such  reservation  as  is  suggested  must  necessarily  be  implied. 
I  may  add  that  such  an  implication  would  be  in  violation  of  the 
established  general  rule  that  affirmative  words  shall  not  have  a 
negative  operation.  For  these  reasons  I  am  of  opinion  that  the 
judgment  should  be  affirmed. 

Platt,  B. : 

In  this  case  a  writ  of  scire  facias  issued  for  the  repeal  of  letters 
patent  granted  by  the  Crown  to  John  Melville,  Philip  Anstruther 
and  others,  authorizing  the  incorporation  of  the  Eastern  Archi- 
pelago Company.  The  letters  patent  were  dated  the  17th  Jane,  in 
the  11th  year  of  the  reign  of  Queen  Victoria,  and  granted  "  subject 
to  the  directions  and  provisions  therein  contained."  One  of  the 
directions  was  that  the  sum  of  100,0001.,  being  half  the  amount  of 
the  capital,  should  be  subscribed  for  within  twelve  months  from  the 
date  of  the  letters  patent ;  another,  that  the  sum  of  50,0001.  should 
be  paid  up  within  the  same  period  ;  another,  that  the  said  partner- 
ship should  not  begin  business  until  it  should  *have  been  certified 
to  the  President  of  the  Board  of  Trade,  by  at  least  three  of  the 
Directors  of  the  Company,  that  at  least  one  half  of  the  capital  had 
been  subscribed  for,  and  the  sum  of  50,000Z.  at  the  least  paid  up. 
The  letters  patent  also  directed  that  the  grantees  and  other  mem- 
bers for  the  time  being  of  the  Corporation  should,  within  one  year 
from  the  date  of  the  grant,  enter  into  and  execute  a  proper  deed  of 
copartnership  and  settlement,  and  lodge  a  copy  of  such  deed  of 
settlement  within  the  aforesaid  period  of  one  year  with  the  Board 
of  Trade.  The  letters  patent  also  contained  the  following  proviso. 
"  Provided  always,  and  we  do  hereby  will  and  declare,  that,  in  case 
the  said  Corporation  shall  fail  to  enter  into  and  execute  such  deed 
of  settlement  as  aforesaid,  and  to  deposit  a  copy  thereof  within  the 
period  before  limited  in  that  behalf,  and  subject  as  aforesaid,  or  in 
case  the  said  Corporation  shall  not  comply  with  any  other  the 
directions  and  conditions  in  these  our  letters  patent  contained,  it 
shall  be  lawful  for  us,  our  heirs  and  successors,  by  any  writing 
under  the  Great  Seal  or  under  the  Sign  Manual  of  us,  our  heirs 
and  successors,  to  revoke  or  make  void  this  our  Royal  charter,  and 
every  clause,  matter  and  thing  therein  contained,  either  absolutely 
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or  under  such  terms  and  conditions  as  we  or  they  shall  think  fit." 
This  proviso  was  immediately  succeeded  by  the  following  one. 
"  Provided  always  that,  notwithstanding  anything  herein  con- 
tained, it  shall  be  lawful  for  us,  our  heirs  and  successors,  either 
under  our  Great  Seal  or  any  writing  under  the  Sigh  Manual  of  us, 
our  heirs  and  successors,  at  any  period  after  the  expiration  of 
twenty-one  years  from  the  date  of  these  presents,  to  revoke  or 
make  void  this  our  Royal  charter  and  every  clause,  matter  and 
thing  therein  contained,  or  to  add  such  modifications,  conditions 
and  provisions  as  we  or  they  shall  *think  fit."  The  scire  facias 
suggested,  amongst  other  matter,  that  the  sum  of  50,000Z.  had 
not  been  paid  up  within  twelve  calendar  months  from  the  date 
of  the  letters  patent;  that,  although  the  said  partnership  had 
begun  business,  yet  when  the  said  partnership  so  began  business 
the  sum  of  5O,O0OZ.  had  not  been  paid  up;  that,  although 
the  partnership  had  begun  business,  it  had  not  been  certified  to 
the  President  of  the  Board  of  Trade  by  at  least  three  of  the 
Directors  of  the  said  Company  that  at  least  one  half  of  their  capital 
had  been  subscribed  for  and  the  said  sum  of  50,000/.  at  the  least 
paid  up. 

The  Company  in  answer  to  these  suggestions  averred  in  the  5  th 
plea  that  the  50,0002.  had  been  paid  up  within  the  period  of  twelve 
calendar  months  from  the  date  of  the  letters  patent ;  in  their  10th 
plea,  that  at  the  time  the  partnership  began  business  the  sum  of 
50,000/.  had  been  paid  up;  in  their  12th  plea,  that  when  the 
partnership  began  business  it  bad  been  certified  to  the  President 
of  the  Board  of  Trade  by  three  of  the  Directors  of  the  said  Company 
that  at  least  one  half  of  the  capital  had  been  subscribed  for  and  the 
said  sum  of  50,0002.  paid  up ;  and  in  the  13th  plea  that  at  the  time 
of  giving  the  said  certificate  the  sum  of  50,0002.  had  been  paid  up. 
The  rest  of  the  pleadings  do  not  affect  the  question  raised  by  the 
writ  of  error.  On  the  trial,  the  jury  found  upon  the  issues  joined 
on  the  5th,  10th  and  13th  pleas  for  the  Crown,  and  upon  the 
remaining  issues  for  the  plaintiffs  in  error.  And,  the  Court  of 
Queen's  Bench  having  upon  this  verdict  given  judgment  for  the 
Crown,  two  questions  only  seem  to  me  to  arise  :  first,  was  the  pay- 
ment up  of  the  50,000/.,  within  twelve  calendar  months  from  the 
date  of  the  letters  patent  before  the  Directors  certified  to  the 
♦President  of  the  Board  of  Trade  and  the  Company  began  busi- 
ness, a  condition  the  non-performance  of  which  would  entitle  the 
Crown  to  revoke  its  grant?    Second,  could  the  Crown  issue  a  scire 
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facias  to  effect  that  revocation  ?  With  regard  to  the  first  question  : 
the  letters  patent,  by  stating  specifically  in  the  outset  that  the 
grant  was  made  subject  to  the  directions  and  provisions  therein 
contained,  and  by  afterwards  reserving  a  special  power  of  revoca- 
tion on  the  Company's  non-compliance  with  the  directions  and 
conditions  therein  contained,  show  that  payment  of  the  50,0001 
within  the  period  assigned  was  a  condition  the  non-performance  of 
which  entitled  the  Crown  to  revoke  the  grant.  With  regard  to  the 
second  question  :  it  has  been  insisted  that  the  Crown,  by  the  intro- 
duction of  the  first  proviso,  had  limited  its  right  of  cancellation  to 
the  two  modes  therein  mentioned.  To  this  I  answer :  First,  that, 
in  the  absence  of  words  expressly  excluding  other  modes  of  can- 
cellation, such  a  limitation  cannot  be  intended  ;  secondly,  that  the 
Crown  could  not,  in  derogation  of  the  right  of  the  public,  so  limit 
and  fetter  the  exercise  of  the  prerogative,  which  is  vested  in  the 
Crown  for  the  public  good.  The  Crown  cannot  dispense  with  any 
thing  in  which  the  subject  has  an  interest :  Thomas  v.  Waters  (i) ; 
nor  make  a  grant  in  violation  of  the  common  law  of  the  land: 
2  Roll.  Abr.  164,  Prerogative  le  Roy  (T).  Thirdly :  that  the  context 
shows  that  the  power  and  remedies  reserved  by  that  proviso,  if  they 
were  capable  of  being  exercised  and  enforced,  were  cumulative. 
Had  the  letters  patent  ended  where  the  first  proviso  begins,  the 
grantees  would  have  derived  *from  it  a  franchise,  unlimited  in 
point  of  time,  but  liable  to  determination  by  scire  facias  in  the 
event  of  an  abuse  of  it,  or  the  non -performance  of  the  conditions 
on  which  it  had  been  granted.  Seeing  therefore  that  the  Crown 
had,  by  the  ordinary  proceedings  at  law,  the  means  of  cancellation 
on  the  non-performance  of  the  conditions  or  abuse  of  the  power 
granted  by  the  patent,  and  that  the  object  of  the  second  proviso 
was  to  subject  the  Company  to  greater  controul,  I  am  induced  to 
think  that  both  provisos  were  conceived  with  a  similar  design,  and 
were  introduced,  not  with  a  view  of  abridging  the  rights  of  the 
Crown,  but  to  reserve  to  the  Crown  a  more  extensive  and  summary 
controul  over  the  Company. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  payment  up 
of  the  50,000?.  within  the  twelve  calendar  months  and  before  the 
Company  began  business  was  a  condition:  that,  notwithstanding 
the  first  proviso,  the  remedy  by  scire  facias  remained :  and  that, 
upon  the  whole  record,  the  judgment  of  the  Court  of  Queen's  Bench 
should  be  affirmed. 

(1)  Hardr.  443,  448. 
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Cresswell  J.  (1)  : 

This  charter  was  granted  by  the  Crown,  for  the  purpose  of 
incorporating  certain  parties,  who  then  were,  or  thereafter  might 
become,  members  of  a  trading  copartnership ;  and  they  were  thereby 
made  a  body  politic  and  corporate,  subject  to  the  directions  and 
provisions  of  that  charter.  The  charter  contained,  amongst  others, 
directions  and  provisions  that  100,000/.,  being  one  half  of  the  capital 
intended  to  be  raised,  should  be  subscribed  for  within  twelve  months 
from  the  date  of  the  charter,  and  50,000/.  paid  up  within  that 
♦period ;  that  a  partnership  deed  should  be  executed  with  clauses 
providing  for  the  management  of  the  concerns  of  the  Company,  the 
keeping  of  accounts  and  preparation  of  a  balance  sheet  to  be  pro- 
duced at  their  annual  meetings ;  and,  further,  that  the  partnership 
should  not  commence  business  until  it  should  have  been  certified 
to  the  President  of  the  Board  of  Trade,  by  at  least  three  of  the 
Directors,  that  50,000/.  had  been  paid  up  (which  of  course  means 
that  the  certificate  should  be  true).  Of  these  directions  (which  in 
this  charter  must  be  treated  as  conditions)  some  appear  to  have 
been  framed  with  the  object  of  protecting  the  shareholders,  others 
for  the  protection  of  the  public.  The  clause  prohibiting  the  com- 
mencement of  business  until  capital  to  a  certain  amount  had  been 
paid  up  is  of  the  latter  description,  and  extremely  necessary  for 
that  purpose,  inasmuch  as  the  creditors  of  this  incorporated 
copartnership  would  have  no  remedy  against  the  members,  but 
against  their  corporate  property  only.  If,  then,  the  corporation 
under  colour  of  their  charter  began  to  trade  before  they  were 
authorized  so  to  do,  it  was  an  abuse  of  their  charter,  which  worked 
a  forfeiture,  and  rendered  them  liable  to  have  it  cancelled  by  means 
of  a  scire  facias.  And  this  is  a  matter  in  which  the  subject  is 
interested :  the  abuse  of  the  franchise  is  to  his  prejudice  ;  and  he, 
ex  debitojustitue,  is  entitled  to  a  scire  facias  to  procure  the  cancella- 
tion of  it.  Every  franchise  granted  by  the  Crown  is  subject  to  the 
implied  condition  that  it  shall  be  used  according  to  the  grant ;  and 
if  it  be  used  otherwise  the  franchise  is  forfeited.  Here  the  franchise 
of  being  a  corporation,  and  trading  as  a  corporation,  was  to  be 
exercised  when  a  capital  of  50,000/.  had  been  paid  up  :  without  any 
express  condition  this  would  have  *been  subject  to  an  implied 
condition  that  they  should  not  trade  otherwise ;  and  their  trading 
as  a  corporation,  when  not  authorized  to  do  so,  would  be  an  abuse 
of  their  charter.     If  the  question  in  this  case  had  rested  simply 

(1)  Aldebson,  B.,  in  the  absence  of  Cress  well,  J.,  read  this  judgment. 


Eastern 
Archi- 
pelago 
Company 
v. 
Rbg. 


[  *886  ] 


[  *887  ] 


878 


1858.    EX.  CH.    2  EL.  &  BL.  887—888. 


[r.e. 


Eastrbn 
Aechi- 

PKLAGO 

Company 
Rbg. 


[  '888  ] 


either  upon  the  ordinary  consequence  of  an  abuse  of  the  charter,  or 
the  breach  of  the  express  condition,  I  am  not  aware  that  there 
would  have  been  any  difference  of  opinion.  All  would  have  agreed 
that  the  charter  was  forfeited,  and  might  be  repealed  by  scire  Jacias, 
issued  by  the  Attorney-General  acting  for  the  Crown,  or,  by  his 
permission,  at  the  instance  of  a  subject  aggrieved.  But  it  is  con- 
tended that  the  proviso,  introduced  afterwards,  takes  away  both 
from  the  Grown  and  the  subject  the  right  to  proceed  in  that  mode. 
"  Provided  always,  and  we  do  hereby  will  and  declare,  that,  in  case 
the  said  Corporation  shall  fail  to  enter  into  and  execute  such  deed 
of  settlement  as  aforesaid,  and  deposit  a  copy  thereof  within  the 
period  before  limited  in  that  behalf,  and  subject  as  aforesaid,  or  in 
case  the  said  Corporation  shall  not  comply  with  any  other  the 
directions  and  conditions  in  these  our  letters  patent  contained,  it 
shall  be  lawful  for  us,  our  heirs  and  successors,  by  any  writing 
under  the  Great  Seal  or  under  the  Sign  Manual  of  us,  our  heirs  or 
successors,  to  revoke  and  make  void  this  our  Royal  charter,  and 
every  clause,  matter  and  thing  therein  contained,  either  absolutely, 
^  or  under  such  terms  and  conditions  as  we  or  they  shall  think  fit." 
j^It  certainly  does  not  in  terms  take  away  any  right.  The  proviso 
affects  to  confer  a  power,  not  to  take  any  away:  the  words  are 
affirmative  only ;  and,  in  other  instruments  as  well  as  in  Acts  of 
Parliament,  the  distinction  between  the  operation  of  affirmative  and 
negative  words  is  well  known.  Thus  in  Co.  Litt.  115  a  we  read : 
+"  there  is  also  a  diversity  between  an  Act  of  Parliament  in  the 
negative  and  in  the  affirmative;  for  an  affirmative  Act  doth  not 
take  away  a  custom."  And  again,  in  2  Inst.  200 :  "  It  is  a  maxim 
in  the  common  law,  that  a  statute  made  in  the  affirmative,  without 
any  negative  expressed  or  implied,  doth  not  take  away  the  common 
law."  Let  us  see  then  whether  any  negative  is  to  be  implied  in 
this  charter.  The  maxim,  expressio  unius  est  exclusio  alterius,  is 
not  applicable.  Where  an  Act  of  Parliament,  deed  or  other  instru- 
ment uses  language  large  enough  to  comprehend  several  things,  and 
then  specifies  one  of  them,  that  may  exclude  the  presumption  that 
it  was  intended  to  include  any  others.  But  the  right  to  issue  a 
scire  facias  to  repeal  a  patent,  rendered  void  by  abuse  or  breach  of 
condition,  does  not  arise  out  of  any  expression  in  the  instrument : 
it  is  given  by  the  oommon  law  ;  and  the  maxim  would  equally  apply 
to  the  proviso,  always  introduced  into  patents  for  inventions, 
enabling  the  Crown  in  certain  cases  to  revoke  by  declaration  under 
the  Privy  Seal.    And  there  is  no  foundation  for  the  argument  on 
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behalf  of  these  defendants,  unless  the,  charter  is  read  thus :  "  Pro- 
vided that,  if  any  of  the  conditions  contained  in  this  charter  be 
broken,  although  such  breach  may  involve  an  abuse  of  the  franchise 
granted,  it  shall  not  be  forfeited  or  repealed  by  scire  facias,  unless 
the  Queen  under  her  Sign  Manual  declares  her  pleasure  that  it 
should  be  so."  This  would  be  altering  the  charter,  not  construing 
it ;  and,  so  read,  it  would  be  in  contravention  of  the  principle, 
fully  recognised  in  The  Earl  of  Cardigan  v.  Armitage  (l),  that 
to  make  the  words  giving  an  express  liberty  or  right  have  *the 
effect  of  controuling  and  limiting  that  which  would  otherwise  exist 
they  must  be  very  plain.  Nor  can  I  discover  any  reason  why  the 
Crown  should  protect  the  patentees  from  forfeiture  for  an  abuse 
of  the  franchise  by  an  act  expressly  prohibited,  and  leave  all  other 
abuses  liable  to  be  dealt  with  according  to  the  course  of  the  com- 
mon law.  But  it  is  said  that  such  alteration  is  necessary  in  order 
to  give  some  operation  and  effect  to  the  proviso.  If  it  had  been 
held  to  operate  so  as  to  enable  the  Grown  to  decide,  without  being 
liable  to  question,  that  the  patent  is  or  shall  be  void,  it  would  have 
been  clearly  cumulative,  and  the  two  powers  might  have  well  stood 
together :  and  I  am  much  disposed  to  think  that  the  framersof  the 
charter  intended  to  confer  that  power,  although  they  may  have  failed 
to  accomplish  it.  But,  if  the  Queen  could  not  decide  absolutely  and 
without  liability  to  dispute  that  the  conditions  had  not  been  ful- 
filled, still  she  might  effectually  revoke  by  declaration  under  the 
Great  Seal,  if  a  case  for  revocation  within  the  terms  of  the  proviso 
had  arisen ;  and  a  scire  facias  for  that  purpose  would  not  be 
necessary,  and  any  subject  might,  in  any  legal  proceeding,  avail 
himself  of  such  revocation  by  proving  the  breach  of  condition  ;  and 
in  this  case  also  the  proviso  would  not  be  inoperative.  If  this  were 
not  so,  the  clause,  instead  of  giving  any  new  power,  would  only 
clog  and  impede  the  proceedings  of  the  Crown  by  rendering  the 
revocation  under  the  Great  Seal  necessary  as  a  preliminary  pro- 
ceeding to  the  issuing  of  a  scire  facias.  But,  on  behalf  of  the 
plaintiffs  in  error,  it  is  said  to  confer  a  power  to  revoke  "  subject 
to  terms  and  conditions,"  which  is  a  new  power  which  could  not 
coexist  with  the  common  law  power.  I  confess  myself  unable  to 
discover  what  is  meant  by  a  revocation  subject  *to  terms  and  con- 
ditions. If  it  is  to  be  read  as  "  conditional  revocation/'  or  in  other 
words  that  the  charter  shall  be  revoked  unless  certain  things  are 
done,  that  is  future  only,  a  threat  to  revoke  and  not  a  revocation  ; 
(1)  26  B.  B.  313  (2  B.  &  0.  197). 
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which  threat,  in  the  event  of  a  breach  of  condition,  might  equally 
have  been  used  without  this  clause ;  and,  in  such  case,  is  the  charter 
to  be  void  from  the  time  when  the  Great  Seal  is  affixed,  or  at  the 
expiration  of   the  time  allowed  for  fulfilling  the  terms  and  con- 
ditions ?  If  the  latter,  is  a  second  instrument  under  the  Great  Seal 
necessary,  or  may  the  Crown  by  the  first  revoke  in  Juturo  ?   It  may 
be  urged  that  the  expression  may  have  another  meaning,  viz. :  that 
revocation  shall  not  be  followed  by  the  consequences  which  the 
common  law  attaches  to  a  revocation :  but  that,  I  apprehend,  is  a 
power  which  the  Crown  could  not  assume.    Another  operation 
ascribed  to  this  clause  is,  that  the  Crown,  by  it,  obtains  the  sole 
power  of  revoking  the  charter,  which  would  otherwise  have  belonged 
to  the  subject  also ;  but  it  would,  as   it  seems  to  me,  be  a  new 
doctrine  to  hold  that  the  Crown,  merely  by  reserving  to  itself  certain 
powers  in  a  grant  to  one  subject,  can  take  away  from  all  other 
subjects  those  rights  which,  by  the  common  law,  are  in  their  favour 
annexed  to  such  grants.    If  it  be  said  that  the  Queen  might  have 
incorporated  the  Company  for  trading  purposes  without  insisting 
upon  any  capital  being  paid  up,  so  that  commencing  business  with- 
out capital  would  be  no  cause  of  forfeiture,  it  seems  to  me  to  be 
a  sufficient  answer,  that  the  Queen  has  not  done  so,  and  that  the 
power  of  the  Crown  to  grant  a  charter,  not  subject  to  a  certain 
condition,  throws  no  light  upon   the  question  whether  a  charter 
granted  subject  to  that  condition  is  forfeited  by  the  breach  of  it ; 
*nor  does  it  show  that  the  Queen  can  grant  a  patent  subject  to 
conditions,  and  at  the  same  time  exempt  the  patentee  from  the 
consequences  annexed  by  the  common  law  to  the  breach  of  those 
conditions*    There  are  two  other  meanings,  which,  as  it  seems  to 
me,  may  be  ascribed  to  the  proviso  quite  as  plausibly  as  those 
already  mentioned.    One  is,  to  hold  it  applicable  to  those  conditions 
or  directions  which  relate  to  the  internal  affairs  of  the  Company 
and  affect  its  members,  but  not  the  public;  and   then  it  would 
indeed  give  the  Queen  a  new  power  to  revoke  which  neither  she  nor 
the  subject  would  have  enjoyed  by  the  common  law.    The  other  is, 
that  she  may  revoke  subject  to  terms  and  conditions  affecting  the 
property  of  the  Corporation,  which  upon  its  dissolution  would  go  to 
the  Crown  ;  a  power  which  she  would  either  have  enjoyed  without 
the  clause,  or  which  she  could  not  assume  by  it,  a  power,  moreover, 
which  she  might  equally  exercise  if  the  patent  were  repealed  by 
scire  facias  issued  at  the  instance  of  a  subject.    It  is  unnecessary  to 
give  a  decided  opinion  as  to  the  power  of  the  Crown  to  grant  a 
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charter  not  subject  to  the  right  of  the  subject  to  contend  that 
it  has  been  forfeited  by  breach  of  a  condition,  in  which  he  has  an 
interest,  and  which  involves  an  abuse  of  the  charter ;  for  in  my 
judgment,  founded  on  the  reasons  above  assigned,  the  words  of  this 
charter  do  not  show  that  it  was  intended  so  to  operate.  It  has  been 
suggested  that  great  injustice  may  be  done  if  this  charter  should  be 
held  forfeited  by  reason  of  some  literal,  but  not  substantial,  breach 
of  condition :  if  the  breach  were  of  that  nature  it  could  hardly  be 
said  that  the  subject  is  entitled  to  the  scire  facias  ex  debito  justitia. 
It  might  be  refused  by  the  Attorney-General,  just  as  he  would  be  justi- 
fied *in  the  exercise  of  his  judgment  in  refusing  a  writ  of  error  in 
a  criminal  case ;  or  the  proceeding  might  be  stopped  by  a  nolle 
prosequi.  All  that  we  can  know  on  this  record  is  that  the  condition 
has  been  broken:  and  the  legal  consequences  of  a  breach  of  condition 
must  follow. 

For  these  reasons  I  am  of  opinion  that  the  judgment  of  the 
Court  below  must  be  affirmed. 
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Parke,  B. : 

The  questions  in  this  case,  upon  which  our  decision  must  depend, 
appear  to  me  to  be  three. 

First :  Whether  the  charter  in  this  case  is  avoided  solely  by 
reason  of  the  non-compliance,  by  the  Corporation,  with  the  direc- 
tions and  conditions  contained  in  it,  or  partly  by  a  matter  dehors 
those  conditions,  and  not  provided  for  by  them :  for,  if  it  be  for  matter 
dehors  the  conditions,  in  whole  or  in  part,  this  proceeding  by  scire 
facias  is  certainly  right.  Secondly,  whether,  if  it  be  avoided  solely  for 
non-compliance  with  those  terms  and  conditions,  the  signification  of 
her  Majesty's  pleasure  by  writing  under  the  Great  Seal  or  under  the 
Sign  Manual  is  a  necessary  step  to  the  avoidance  of  the  charter 
in  case  of  a  breach  ?  And,  thirdly,  if  it  be  so,  whether  the 
Crown  had  power  by  law  to  annex  such  a  superadded  condition  in 
its  charter.  The  second  question  depends  entirely  upon  the  true 
construction  to  be  given  to  the  terms  of  the  charter  itself,  and  is,  I 
think,  the  material  question  in  the  case. 

I  am  of  opinion,  first,  that  this  proceeding,  to  revoke  the  charter, 
is  solely  for  breaches  of  the  directions  and  conditions  contained  in 
it,  and  not  for  matter  dehors  the  charter,  and,  secondly,  that, 
according  to  the  true  construction  of  the  charter,  a  writing  under 
the  Great  *Seal  or  the  Sign  Manual  was  a  necessary  step  to  the 
avoidance  of  the  charter,  and,  thirdly,  that  the  Crown  could  if  it  so 
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pleased  impose  a  superadded  condition  to  the  breach  of  express 
conditions  in  a  charter,  that,  if  the  special  directions  of  the  charter 
should  not  be  complied  with  and  the  Crown  should  signify  its 
pleasure  by  writing  under  the  Great  Seal  or  Sign  Manual,  the 
charter  then,  and  then  only,  should  be  void. 

As  to  the  first  point,  viz.  whether  this  proceeding  is  for  the 
violation  of  the  directions  and  conditions  of  the  charter,  the  three 
issues  found  for  the  Crown,  upon  which  the  judgment  for  the  Crown 
proceeded,  are :  first,  that  the  sum  of  50,0002.  of  the  capital  of  the 
Corporation  was  not  paid  up  within  twelve  calendar  months  from 
the  date  of  the  letters  patent;  secondly,  that,  at  the  time  the 
partnership  began  business,  50,0002.  of  the  capital  had  not  been 
paid  up ;  and,  thirdly,  that,  at  the  time  of  the  certificate  given  by 
three  of  the  Directors  of  the  Company  that  50,0002.  at  least  of  the 
capital  had  been  paid  up  (which  certificate  was  a  condition  precedent 
to  the  permission  to  begin  business),  that  sum  had  not  been  paid  up. 

Now  all  these  three  are  violations  of  the  express  directions  and 
conditions  of  the  charter,  or  of  a  condition  which  is  to  be  necessarily 
implied  from  them,  and  would  have  been  no  causes  of  forfeiture  if 
the  express  conditions  had  not  been  inserted.  The  first  is  for  a 
direct  breach  of  an  express  direction  or  condition  contained  in  the 
charter,  viz.  the  payment  of  50,0002.  in  twelve  calendar  months ; 
the  two  last  for  breaches  of  a  direction  or  condition  implied  in  the 
condition  or  direction,  that  the  Company  shall  not  begin  business, 
until  it  shall  have  been  certified  to  the  President  of  the  Board  *of 
Trade,  by  three  Directors,  that  50,0002.  of  the  capital  had  been 
paid  up ;  it  is  surely  to  be  necessarily  implied  in  such  a  direction 
or  condition,  that  the  certificate  is  a  true  one,  and  the  non-payment 
of  the  50,0002.  at  the  time  of  the  certificate,  and  at  the  time  of 
beginning  business,  are  breaches  of  the  direction  or  condition  not 
to  begin  business  till  after  such  certificate.  If  the  charter  had 
been  obtained  by  a  false  suggestion,  or  a  fraudulent  concealment, 
or  a  fraudulent  representation  of  facts,  the  Crown  would  have  been 
deceived,  and  the  charter  would  have  been  void  at  common  law ; 
and  so  it  would  have  been  if  it  had  been  injurious  to  the  vested 
interests  of  other  subjects  (Rex  v.  Sir  Oliver  Butler  (l)),  and  so 
improvidently  issued,  and  this  at  common  law,  quite  independently 
of  any  directions  or  conditions  contained  in  it ;  and  a  scire  facias 
would  unquestionably  have  been  the  proper  mode  of  proceeding, 
and  a  legal  incident  to  try  the  question  of  the  validity  of  the  charter. 

(1)  3  Lev.  220. 
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So  it  would  if  the  charter  had  been  forfeited  by  a  neglect  or  abuse ; 
that  being  a  breach  of  implied  conditions,  on  which  the  charter  was 
granted,  irrespective  of  those  expressly  named  in  the  charter.  Nor 
is  it  necessary  to  question  the  proposition  contended  for  by  Mr. 
Willes,  that  in  such  cases  the  scire  facias,  being  a  legal  incident, 
cannot  be  taken  away,  or  at  all  events  not  without  express  words. 
That  principle  would  not  apply,  if  the  Crown  really  intended  to 
make  the  signification  of  the  Royal  pleasure  an  additional  condition 
to  the  avoidance  of  the  charter  for  breaches  of  express  conditions, 
and  had  power  by  law  so  to  do.  In  all  the  cases  above  supposed, 
the  charter  would  have  been  void,  whether  *the  express  conditions, 
the  breaches  of  which  have  been  found  by  the  jury,  had  been 
violated  or  not ;  but  in  the  present  case  the  fraud  on  the  Grown  by 
giving  a  false  certificate  avoided  the  charter,  not  on  the  ground  of 
false  suggestion,  or  as  being  a  matter  irrespective  of  the  express 
conditions,  but  simply  because  it  was  substantially  a  breach  of  one  of 
the  express  conditions  or  directions  in  the  charter  itself,  which  by  its 
terms  makes  such  breach  an  avoidance.  If  these  conditions  or  direc- 
tions had  not  been  introduced  into  the  charter,  the  false  certificate 
would  have  been  no  cause  of  forfeiture  at  all. 

I  am  therefore  clearly  of  opinion  that  the  charter  is  not  forfeited  in 
this  case  by  matters  dehors  the  express  terms  of  the  charter.  And 
the  only  questions  then  are :  Whether,  on  the  true  construction  of  it, 
it  can  be  avoided  for  any  breach  of  condition  or  disobedience  of  direc- 
tions contained  in  it,  except  upon  signification  of  the  Royal  pleasure 
by  writing  under  the  Great  Seal  or  Sign  Manual  ?  and  Whether  it 
was  competent  for  the  Crown  to  superadd  that  condition  ? 

I  am  of  opinion  in  favour  of  the  plaintiffs  in  error  upon  both 
points.  The  charter  contains  several  directions  (not  termed  con- 
ditions, but  nothing  turns  on  this  expression),  that  100,000/.  should 
be  subscribed  for  in  twelve  calendar  months,  and  50,000/.  at  least 
paid  up  in  that  period :  that  the  members  shall  execute  a  proper 
deed  of  settlement,  in  which  shall  be  contained  certain  provisions 
with  a  proviso  for  dissolution  when  three-fourths  of  the  capital  has 
been  lost:  that  the  deed  of  settlement  shall  be  prepared  to  the 
satisfaction  of  the  President  of  the  Board  of  Trade,  and  a  copy 
deposited :  that  the  partnership  shall  not  begin  business  until  it 
shall  have  been  certified  to  the  President  of  the  Board  of  *Trade  by 
at  least  three  Directors  that  half  the  capital  has  been  subscribed 
and  50,000/.  at  least  paid  up ;  such  certificate  to  be  endorsed  on 
the  charter,  and  to  be  sufficient  evidence  for  the  purpose  of  the 
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aforesaid  provision  (meaning,  I  suppose,  of  compliance  with  it). 
Then  soon  after  follows  a  provision,  which  I  will  afterwards  state, 
and  then  a  declaration  that  when  the  Corporation  shall  have  been 
dissolved  in  pursuance  of  the  deed,  and  all  debts  discharged,  the 
charter  should  be  absolutely  void,  clearly  showing  that  the  charter 
distinguishes  between  conditional  avoidance  and  an  absolute  one. 
Then  follow  directions,  that  the  deed  shall  be  enrolled  in  a  year, 
any  supplemental  deed  and  bye-laws  in  six  months  from  the 
making,  and  a  direction  and  declaration  that  the  Royal  charter 
is  granted  upon  this  express  condition,  that  the  Corporation  shall 
abide  by  and  conform  to  all  and  every  the  directions  which  may  be 
given  to  it  by  a  Secretary  of  State  as  regards  its  intercourse  and 
dealings  with  any  foreign  State  or  Power.  The  proviso  is  set  out  in 
the  writ  as  follows :  "  Provided  always,  and  we  did  thereby  will 
and  declare,  that,  in  case  the  said  Corporation  should  fail  to  enter 
into  and  execute  such  deed  of  settlement  as  aforesaid,  and  to 
deposit  a  copy  thereof  within  the  period  before  limited  in  that 
behalf,  and  subject  as  aforesaid ;  or  in  case  the  said  Corporation 
should  not  comply  with  any  other  the  directions  and  conditions 
in  our  said  letters  patent  contained;  it  should  be  lawful  for 
us,  our  heirs  and  successors,  by  any  writing  under  the  Great 
Seal  or  under  the  Sign  Manual  of  us,  our  heirs  or  successors, 
to  revoke  and  make  void  our  said  Royal  charter,  and  every 
clause,  matter  and  thing  contained,  either  absolutely,  or  under 
such  terms  and  conditions  as  we  or  they  should  think  fit" 
If  there  had  not  been  such  a  proviso,  and  the  Company  had 
♦disobeyed  any  of  these  directions,  such  disobedience  would  have 
forfeited  the  charter ;  and  the  proper  mode  of  avoiding  it  would 
have  been  by  the  only  proceeding  known  to  the  common  law,  a 
scire  facias  in  the  name  of  the  Crown,  in  which  proceeding  the  fact 
of  the  forfeiture  and  its  sufficiency  in  point  of  law  are  tried,  and 
the  letters  patent  are  revoked  and  cancelled  by  the  judgment  of  the 
Court.  But  the  introduction  of  the  proviso  creates  the  difficulty. 
What  is  its  meaning  ?  Is  it  to  give  an  additional  remedy  to  that 
which  the  common  law  provides,  as  is  contended  by  the  defendant 
in  error,  or  to  provide  the  only  remedy,  or  rather  to  annex  an 
additional  condition  to  the  common  law  remedy  (for  the  effect  of 
the  instrument  under  the  Great  Seal  or  Sign  Manual  cannot  have 
the  immediate  effect  of  cancelling  the  charter ;  and  a  scire  facias 
is  the  only  way  of  effecting  that)  ?  And  is  it  equivalent  to  saying 
that  the  charter  shall  not  be  revoked  for  breach  of  the  express 
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directions  unless  the  Sovereign  indicate  his  pleasure  by  writing 
under  the  Great  Seal  or  by  the  Sign  Manual  ?  which  is  the  contest 
on  the  part  of  the  plaintiffs  in  error.  I  think  the  view  of  the 
plaintiffs  in  error  is  correct.  This  proviso  is  the  only  clause  in  the 
charter  which  provides  for  the  steps  to  be  taken  in  case  of  a  failure 
to  comply  with  the  directions  and  conditions  in  the  charter  con- 
tained ;  it  is  silent  as  to  any  other  way :  and  that  silence,  I  admit, 
would  not  necessarily  exclude  the  remedy  given  by  the  common 
law  (see  an  instance  in  the  case  of  Sharp  v.  Warren  (l) ) :  but  the 
remedy  given  by  this  charter,  if  the  clause  is  treated  as  giving  a 
remedy,  is  inconsistent  with  the  existence  of  the  remedy  at  the 
common  law.  Every  ^subject  injured  by  the  violation  of  the 
charter  is  entitled  to  the  remedy  by  scire  facias  at  common  law ; 
for  scire  facias  is  to  be  allowed  ex  debito  jiistitice.  This  is  expressly 
laid  down  in  Sir  Oliver  Butler's  case  (2),  Reg.  v.  Aires  (3).  The 
meaning  of  that  expression  is,  that  he  is  entitled  to  it  if  justice 
requires  it,  not  as  a  matter  of  course  on  the  one  hand,  or  as  a 
matter  of  favour  on  the  other.  The  Attwney-General,  who  exercises 
the  power  of  the  Crown  in  this  respect,  has  no  option ;  he  simply 
decides  the  question  of  a  prima  facie  right.  We  cannot  suppose 
that  the  Grown  meant  this  right  to  be  continued,  since  it  is  incon- 
sistent with  the  special  power  reserved  to  the  Grown,  and  cannot 
exist  at  the  same  time.  The  clause  therefore,  though  in  affirmative 
words,  is  an  implied  negative.  If  the  scire  facias  is  pursued,  to  a 
successful  result  the  charter  must  be  absolutely  cancelled.  That  is 
the  judgment  of  the  Court  ;  and  it  can  impose  no  conditions.  But 
this  proviso  gives  the  power  to  the  Crown  to  revoke  in  case  of  non- 
compliance by  writing  under  the  Great  Seal  or  under  the  Sign 
Manual,  either  absolutely  or  under  such  terms  and  conditions  as 
the  Crown  shall  think  fit.  The  Grown  clearly  means  to  reserve  to 
itself,  not  the  power  of  determining  whether  there  has  been  a 
breach  or  not  in  point  of  fact  on  the  part  of  the  Company,  for  that 
must  be  proved  as  a  matter  of  fact,  but  whether,  in  case  there  has 
been  such  a  breach,  it  would  be  fit  to  avoid  the  charter  altogether, 
or  only  upon  terms  and  conditions;  as,  for  instance,  though  the 
charter  were  forfeited  by  the  deed  of  settlement  not  being  executed, 
or  the  copy  not  deposited,  or  the  capital  not  subscribed,  or  the 
capital  not  paid  up,  or  any  *other  direction  not  complied  with  in 
the  prescribed  time,  yet  it  should  not  be  void  if  those  directions 
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were  complied  with  in  an  extended  period,  and  the  discretion  of  the 
Crown  would  have  to  be  exercised  according  to  the  nature  of  the 
breach,  its  magnitude  and  consequences :  all  of  which  the  Crown, 
through  its  responsible  advisers,  would  have  duly  to  determine, 
and  then  the  determination  of  the  Crown  would  have  to  be  expressed 
in  the  precise  mode  provided  for  by  the  charter.  How  is  this 
option  of  absolute  or  conditional  revocation  of  the  charter  to  co- 
exist with  the  right  of  the  subject,  as  a  matter  of  strict  justice, 
to  have  the  grant  repealed  in  case  of  forfeiture  absolutely  and 
without  condition,  by  a  writ  from  Chancery?  It  appears  to  me 
that  the  two  modes  of  proceeding  are  inconsistent,  that  the  Crown 
would  be  deprived  of  its  election  to  make  a  conditional  revocation  if 
the  subject  could  cause  the  charter  to  be  revoked  as  a  matter  of  right, 
and,  consequently,  that  in  this  case  the  affirmative  provision  clearly 
implies  a  negative  of  the  absolute  common  law  right  of  repeal. 

If  then  it  be  a  condition  annexed  to  the  repeal  of  the  charter  for 
the  breach  of  the  express  conditions,  that  the  Royal  pleasure  shall 
be  indicated  in  the  mode  prescribed,  the  scire  facias  is  bad  in  this 
case,  for  not  stating  that  it  was  so  indicated.  It  would  not  be 
valid  though  the  Attorney-General  actually  did  what  it  is  suggested 
in  some  of  the  judgments  in  the  Queen's  Bench  he  must  be  supposed 
to  have  done,  considered,  as  the  adviser  of  the  Crown,  the  propriety 
of  revoking  the  grant  absolutely  or  with  conditions,  under  all  the 
circumstances.  It  seems  to  me  that  such  a  supposition  is  a  very 
improbable  one,  because  it  is  quite  at  variance  with  the  authorities 
above  cited  that  the  *scire  jacias  issues  ex  dtbito  justitue ;  in  which 
case  the  justice  alone  of  issuing  the  scire  facias  is  to  be  decided  by 
the  Attorney -General,  and  nothing  else.  Another  reason  and  a 
strong  one,  in  my  mind,  for  believing  that  the  Crown  did  not 
intend  by  this  proviso  to  give  an  additional  or  cumulative  remedy 
for  the  repeal  of  the  charter  is  that  it  could  not  possibly  operate  as 
such  a  remedy.  As  an  additional  remedy  it  would  be  perfectly 
nugatory;  as  a  condition  to  the  ordinary  remedy  it  would  be 
operative.  The  option  of  the  Crown  to  repeal  the  charter  by 
writing  under  the  Great  Seal  or  Sign  Manual  would  not  operate  at 
all,  unless  there  had  been  a  breach  in  fact ;  and  whether  there  had 
been  a  jury  would  still  have  to  determine.  In  any  proceeding  by 
the  Company  against  a  subject  he  could  not  defeat  the  charter  by 
simply  producing  the  writing  or  Sign  Manual ;  he  would  have  still 
to  prove  that  there  had  been  a  breach  of  the  conditions  or  directions 
of  the  charter.     He  would  therefore  gain  nothing  in  this  respect 
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by  making  use  of  the  supposed  cumulative  remedy ;  and,  further, 
no  judgment  of  revocation  and  cancellation  of  the  letters  patent 
could  be  pronounced  in  this  proceeding,  as  it  could  upon  a  scire 
facias,  either  by  the  Court  of  Queen's  Bench  or  the  Court  of 
Chancery.  So  that  as  an  additional  and  cumulative  remedy  this 
condition  of  the  charter  would  be  valueless,  and  might  be  struck 
out  of  the  charter  altogether. 

It  is  however  suggested  that  it  might  be  advantageous  as  a 
cumulative  remedy,  because,  although  it  were  necessary  to  prove  a 
breach  before  the  revocation  by  Sign  Manual  should  be  available, 
as  well  as  in  a  proceeding  by  scire  facias,  the  fact  that  a  breach 
had  been  committed  of  the  express  conditions  could  not  be  pleaded 
*in  an  action  in  which  the  validity  of  the  charter  came  in  question, 
and  that  advantage  could  only  be  taken  of  a  forfeiture  at  common 
law  by  a  scire  facias,  and  therefore  this  provision  by  Sign  Manual 
&c.  instead  of  the  latter  might  enable  a  party  to  plead  the  breach 
in  such  an  action,  and  so  be  a  less  expensive  mode  of  taking  advan- 
tage of  the  breach,  and  consequently  the  option  to  have  recourse  to 
it  might  be  advantageous  to  the  subject.  But,  although  a  forfeiture 
by  breach  of  implied  conditions,  such  as  that  of  a  franchise  by  non- 
user  or  misuser,  a  ferry  for  instance  by  neglect  to  have  proper 
boats,  could  not  be  taken  advantage  of  by  plea  in  an  action  by  the 
owner  of  the  franchise  but  only  as  a  ground  of  repeal  by  scire  facias, 
I  think  that  doctrine  does  not  apply  to  a  charter,  where  there  is  an 
express  condition  avoiding  it  in  a  certain  event.  The  ordinary  case 
of  a  patent,  avoided  by  non-compliance  with  the  condition  to  enrol 
the  specification,  is  an  instance  of  every  day  occurrence,  and  never 
has  been  disputed ;  and  all  the  cases  which  I  can  discover,  after 
some  research,  in  which  a  scire  facias  has  been  held  necessary,  are 
cases  of  breaches,  not  of  express,  but  implied  conditions.  That  a 
grant  by  the  Crown  may  be  avoided  by  concealment  in  the  recital 
in  an  action  by  the  grantee  against  a  third  person  appears,  by  the 
case  of  Alcock  v.  Cooke  (l).  I  think  therefore  that  the  clause  in 
question  is  inoperative  if  treated  as  giving  an  additional  remedy;  and 
it  is  therefore  the  more  reasonable  to  conclude,  in  construing  the 
charter,  that  this  clause  was  meant  to  have  some  operation,  and 
that  the  object  of  the  Crown  in  inserting  it,  and  the  Company  in 
accepting  it,  was  that  the  Crown  should  exercise  a  discretion,  even 
if  the  charter  was  broken,  to  revoke  or  not,  or  to  revoke  *absolutely 
or  conditionally;  and" consequently  that  the  pleasure  of  the  Crown 
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indicated  by  a  writing  under  the  Great  Seal  or  Sign  Manual  should 
be  a  condition  to  the  avoidance  of  the  charter  ;  bo  that,  to  have  the 
charter  recalled  and  cancelled,  the  prosecutor  would  have  to  allege 
and  prove  a  breach,  and  the  exercise  of  the  Royal  pleasure,  in  the 
mode  prescribed,  that  on  that  breach  the  charter  should  be  revoked. 
I  would  add  that,  one  of  the  conditions  of  the  charter  being  purely 
a  matter  of  State,  viz.  the  condition  that  the  Company  should 
comply  with  all  the  directions  given  by  a  Secretary  of  State  as 
regards  their  intercourse  and  dealings  with  foreign  Powers,  it  seems 
to  be  peculiarly  reasonable  that  the  Grown  should,  in  respect  of  that 
breach  of  condition,  reserve  to  itself  a  discretionary  power,  to  avoid 
the  charter  or  not.  The  proviso  inserted  in  letters  patent  for  new 
inventions,  but  rarely  acted  upon,  has  been  assimilated  to  this 
proviso  in  the  reported  judgment  of  my  Lord  Campbell  (l).  The 
proviso  is :  "  Provided  always,  and  these  our  letters  patent  are  and 
shall  be  upon  this  condition,  that,  if  at  any  time  during  the  said 
term  hereby  granted  it  shall  be  made  appear  to  us,  our  heirs  or 
successors,  or  any  six  or  more  of  our  or  their  Privy  Council,  that 
this  our  grant  is  contrary  to  law,  or  prejudicial  or  inconvenient  to 
our  subjects  in  general,  or  that  the  said  invention  is  not  a  new 
invention  as  to  the  public  use  and  exercise  thereof,  in  that  part  of 
our  United  Kingdom  of  Great  Britain  called  England,  our  dominion 
of  Wales  and  town  of  Berwick  upon  Tweed,  <fec,  or  not  invented  or 
found  out  by"  the  patentee,  "then,  upon  signification  or  declaration 
thereof,  to  be  made  by  us,  our  heirs  or  successors,  under  our  or 
their  Signet  or  *Privy  Seal,  or  by  the  Lords  and  others  of  our  or 
their  Privy  Council,  or  any  six  or  more  of  them  under  their  hands, 
these  our  letters  patent  shall  forthwith  cease,  determine  and  be 
utterly  void,  to  all  intents  and  purposes,  anything  hereinbefore 
contained  to  the  contrary  in  any  wise  notwithstanding."  The 
marked  distinction  between  that  proviso  and  the  proviso  now  in 
question  is  that  in  that  the  decision  of  the  Queen,  or  the  Lords  of 
the  Privy  Council,  is  conclusive  as  to  the  want  of  novelty  or  that 
the  patentee  was  not  the  first  inventor.  The  patent  may  be  avoided 
by  a  defendant  in  any  action  upon  it  by  proving  the  declaration 
under  the  Privy  Seal,  or  that  of  the  Lords  of  the  Privy  Council,  and 
no  more,  without  entering  into  the  inquiry  of  the  novelty  or  the  fact 
of  being  first  inventor ;  so  that  the  mode  of  revocation  in  that  proviso 
mentioned  is  an  additional  or  cumulative  remedy,  though  not  so 
effective  as  a  scire  facias,  simply  because  it  cannot  be  immediately 
(1)  93  B.  E.  173  (1  El.  &  BL  356). 
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followed  by  a  judgment  of  revocation  and  cancellation.  But  still  it 
is  a  remedy,  whereas  the  proviso  in  this  case  makes  the  act  of  the 
Sovereign  nothing,  leaves  the  subject  just  as  he  was,  literally  gives 
no  remedy  whatever,  but  as  a  remedy  is  entirely  useless. 

For  these  reasons  1  am  of  opinion  that  the  proviso  in  question, 
upon  the  reasonable  interpretation  of  the  charter,  makes  the  signifi- 
cation of  the  Queen's  pleasure  a  condition  or  step  towards  the 
avoidance  of  the  charter,  and  consequently  that  the  declaration  in 
scire  facias  in  this  case  is  bad  for  want  of  the  proper  averment  of 
the  compliance  with  that  condition. 

It  remains  to  consider  the  third  question,  whether,  supposing 
that  this  was  the  true  construction  of  the  charter,  it  was  competent 
for  the  Grown  to  superadd  the  ^condition  of  the  signification  of  its 
pleasure  by  a  writing  under  the  Great  Seal  or  the  Sign  Manual,  or 
such  additional  condition  was  illegal  and  void.  I  think  it  was  in 
the  power  of  the  Grown  to  do  so,  and  that  the  condition  was  legal. 
The  Grown  might  beyond  all  question  have  granted  a  charter  of 
incorporation  to  a  Company  to  trade,  without  imposing  the  condition 
of  having  any  capital,  or  any  part  of  its  capital  paid  up  in  a  given 
time.  Whether  it  would  be  a  wise  measure  to  do  so,  is  another 
question;  but  that  it  would  have  been  a  legal  one,  cannot  be 
doubted.  What  can  hinder  the  Grown  therefore  from  imposing 
such  a  condition,  but  reserving  to  itself  the  power  of  deciding 
whether  it  ought  to  be  enforced  according  to  the  circumstances  ? 
The  deficiency  of  the  required  capital  might  be  a  few  pounds ;  the 
part  to  be  paid  up  might  have  been  by  accident  delayed  for  a  day 
beyond  the  time  limited ;  the  deed  of  settlement,  or  a  copy  of  it, 
might  by  accident  also  have  been  deferred  for  a  short  interval. 
What  could  be  more  reasonable  than  for  the  Crown  to  decide 
whether  such  a  condition  of  forfeiture  ought  to  be  enforced  or  not 
in  each  particular  case?  It  by  no  means  follows  that  such  a 
clause  is  in  restraint  of  the  prerogative,  which  is  given  for  the 
benefit  of  the  subject,  but  the  contrary.  I  must  own  I  should 
not  have  felt  any  doubt  as  to  this  part  of  the  case  were  it  not 
for  the  opinions  I  have  heard :  and  I  think  that  the  Grown  had 
full  power  to  reserve  its  right  to  avoid  the  charter  or  not,  just 
as  much  as  to  reserve  an  absolute  power  of  revocation  at  its  will 
and  pleasure,  as  it  has  done,  at  the  end  of  twenty-one  years,  and 
just  as  much  as  the  ordinary  clause  in  a  patent  giving  a  judicial 
power  to  the  Grown  to  decide  whether  it  was  a  new  invention 
or  not. 
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I  am  therefore  of  opinion  that  the  plaintiff  in  error  is  entitled  to 
our  judgment,  and  that  the  judgment  ought  to  be  reversed. 

Pollock,  C.  B. : 

I  agree  with  the  majority  of  the  Court  that  the  judgment  of  the 
Queen's  Bench  ought  to  be  affirmed.  The  general  facts  of  the  case 
and  the  terms  of  the  charter  have  been  already  more  than  once  so 
fully  alluded  to  that  it  is  unnecessary  for  me  to  repeat  them.  I 
have  only  to  state  shortly  my  reasons  for  agreeing  with  the 
majority  of  the  Court  in  affirming  the  judgment.  The  charter 
contains  an  express  direction  that  the  partnership  shall  not  begin 
business  until  the  happening  of  a  certain  event,  namely,  until  it 
shall  have  been  certified  to  the  President  of  the  Board  of  Trade  by, 
at  least,  three  of  the  directors  that  one  half,  at  least,  of  the  capital 
has  been  subscribed  and  50,000Z.  paid  up,  such  certificate  to  be 
endorsed  on  the  charter  and  to  be  sufficient  evidence  for  the  pur- 
poses of  the  aforesaid  provision  in  that  behalf.  For  the  reasons 
given  by  my  brother  Wightman  in  the  Court  below  (1),  I  am  of 
opinion  that  this  was  a  condition  :  and  it  is  admitted  on  all  hands 
that,  if  this  be  a  condition,  it  has  been  broken  ;  and  therefore  with 
the  Attorney-General's  fiat  any  subject  of  the  realm  may  proceed  by 
scire  facias  to  question  the  validity  of  the  charter,  with  a  view  to 
obtain  the  judgment,  that  the  letters  patent  shall  be  cancelled. 
But  it  is  contended  that,  although  this  is  a  course  that  might  have 
been  adopted  in  an  ordinary  charter,  not  containing  any  proviso 
specially  framed  to  meet  a  breach  of  condition,  or  a  non-compliance 
with  *the  directions  of  the  charter,  yet  that  in  this  particular 
instance,  there  being  a  proviso  that  (in  case  of  non-compliance 
with  any  of  the  directions  or  conditions  of  the  charter)  it  should  be 
lawful  for  the  Crown,  by  any  writing  under  the  Great  Seal  or  under 
the  Sign  Manual,  to  revoke  or  make  void  the  charter,  that  the 
proviso  alone  can  be  resorted  to ;  and  that  the  present  proceedings 
under  this  scire  facias,  being  founded,  not  on  that  proviso,  but  on 
what  is  assumed  to  be  the  general  rule  of  law,  independent  of  such 
proviso,  are  void,  and  our  judgment  ought  therefore  to  be  given 
for  the  plaintiffs  in  error.  I  think  this  cannot  be  successfully  con- 
tended, and  for  two  reasons.  First :  I  am  of  opinion  that  any  such 
proviso  in  a  grant  or  charter  from  the  Crown  is  to  be  construed, 
not  as  restraining  what  would  otherwise  have  been  the  power  of 
the  Crown  or  the  right  of  the  subject,  but  as  adding  thereto  and 

(1)  1E1.  &B1.  327. 
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being  a  cumulative  remedy  in  the  event  of  a  breach  of  or  non-com- 
pliance with  the  directions  and  conditions  of  the  charter,  and  not 
as  abridging  the  power  of  the  Crown  if  it  would  otherwise  have 
existed.  It  is  clearly  laid  down,  in  2  Blac.  Com.  847,  that  "  a 
grant  made  by  the  King,  at  the  suit  of  the  grantee,  shall  be  taken 
most  beneficially  for  the  King,  and  against  the  party : "  that 
learned  writer  points  out  the  distinction  between  a  grant  by  the 
Crown  and  a  grant  by  the  subject ;  "  whereas,"  he  says,  "  the 
grant  to  a  subject  is  construed  most  strongly  against  the  grantor." 
This  rule  I  apprehend  to  be  clear  and  plain  ;  and  it  is  abundantly 
supported  by  all  the  old  authorities  found  in  every  branch  of  the 
law.  This  rule  appears  to  me  to  exclude  the  application  of  either 
of  these  two  phrases  expressum  jacit  cessare  taciturn,  or  expressio 
uniits  est  *exchi8io  alterius.  That  which  the  Crown  has  not  granted 
by  express,  clear  and  unambiguous  terms  the  subject  has  no  right 
to  claim  under  a  grant  or  charter.  I  quite  agree  with  my  brother 
Williams  that  a  negative  cannot  be  implied  from  a  positive  clause 
in  the  charter ;  nor  can  it  be  inferred  unless  by  express  terms  con- 
tained in  the  charter  or  by  some  terms  that  make  it  impossible  to 
put  any  other  construction  upon  it.  If  then  it  be  conceded,  as  I 
think  it  must  be,  that  without  this  proviso  the  charter  might  have 
been  repealed  for  breach  of  the  condition,  I  think  the  proviso  is  to 
be  considered  as  a  further  and  additional  power  to  the  Crown  to 
revoke  the  charter  in  a  particular  manner.  But,  secondly :  it 
appears  to  me  that  it  may  reasonably  be  doubted  whether  the 
Crown  can  grant  a  charter  that  shall  not  be  subject  to  forfeiture  on 
breach  of  conditions ;  and,  as  far  as  it  is  necessary  to  form  any 
opinion  upon  that  subject,  I  am  inclined  to  think  that  it  cannot. 
The  public  has  so  much  interest  in  the  correct  conduct  of  those 
who  enjoy  any  chartered  rights,  that  it  may  well  be  contended  that 
the  power  of  the  subject  to  question  whether  or  not  the  charter  be 
legal,  or  whether  the  charter  has  been  forfeited  by  a  breach  of  the 
condition,  cannot  be  taken  away  even  by  the  Crown.  And  sup- 
posing this  to  be  doubtful,  and  supposing  it  not  to  be  so  clear  a 
maxim  of  law  as  I  am  disposed  to  take  it  to  be,  that  the  Crown 
cannot  grant  a  charter  which  shall  not  be  questioned  by  the  rest  of 
the  public,  in  the  manner  here  adopted,  by  scire  Jacias  suggesting 
the  forfeiture  of  the  charter  for  the  breach  of  a  condition,  it  is  a 
most  forcible  reason  for  so  construing  the  charter  as  to  leave  the 
prosecutors  a  right,  which  they  otherwise  would  have  had,  to  raise 
the  question  in  the  manner  in  which  they  have  raised  it.     *In  my 
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judgment  the  direction  operated  as  a  condition ;  the  condition  has 
been  broken;  and  I  think  any  one  of  her  Majesty's  subjects, 
having  the  Attorney-General's  fiat,  has  a  right  by  scire  facias  to 
bring  the  matter  into  discussion.  The  facts  have  been  found  by  the 
jury ;  and,  on  those  facts,  and  the  true  construction  of  the  charter 
itself,  I  am  of  opinion  the  Crown  is  entitled  to  our  judgment. 

Jbrvis,  Ch.  J.  : 

Three  principal  points  have  been  argued  in  this  case,  upon  all  of 
which,  in  my  opinion,  the  judgment  ought  to  be  affirmed. 

Assuming  that  the  proviso  operates  as  a  qualification  of  the  con- 
ditions, it  has  been  argued  that  the  Company  have  abused  their 
franchise,  and  that,  therefore,  the  scire  facias  well  lies.  The  record 
shows  that  50,0002.  had  not  been  paid  up  before  the  Company 
began  to  trade,  and,  further,  that,  when  they  began  to  trade,  it  bad 
been  falsely  and  untruly  certified  to  the  President  of  the  Board  of 
Trade,  by  the  directors  of  the  Company,  that  the  sum  of  50,0002. 
had  been  paid  up.  It  appears  therefore  on  the  record,  not  only 
that  the  Company  were  guilty  of  a  breach  of  one  of  the  express 
conditions  of  the  charter,  for  which,  by  the  admission  of  counsel,  a 
scire  facias  would  lie,  if  the  Queen  had  thought  fit  to  revoke  the 
charter  in  the  first  instance  by  writing  under  the  Great  Seal  or 
Sign  Manual,  but,  also,  that  the  Company,  availing  themselves  of 
their  corporate  character,  made  a  false  representation  to  her 
Majesty,  through  the  President  of  the  Board  of  Trade.  It  is 
said  that  the  certificate  being  false  is  in  legal  effect  no  certificate, 
and  that  therefore  the  Company  began  to  trade  without  the  neces- 
sary paid  up  capital,  and  also  without  a  certificate  *that  it  was  paid 
up.  I  agree  that  the  falsehood  vitiates  the  certificate  ;  but,  in  my 
opinion,  it  has  another  and  more  serious  effect  upon  the  charter 
itself.  It  is  a  falsehood  stated  to  the  Crown  by  the  Directors,  in 
their  corporate  capacity,  professing  to  act  under  the  charter,  and 
therefore  an  abuse  of  their  franchise.  Assuming  that,  for  a  breach 
of  the  conditions  or  any  of  them,  a  revocation  under  the  Great  Seal 
or  Sign  Manual  was  a  condition  precedent  to  a  scire  facias,  for  this 
breach  of  duty  no  such  preliminary  step  could  be  taken ;  it  is  not 
provided  for  expressly  by  the  charter,  but  it  is  implied,  that  when 
the  Directors  certify  they  will  certify  truly :  and,  in  my  opinion,  if, 
availing  themselves  of  their  corporate  capacity,  and  professing  to 
act  under  their  charter,  they  certify  falsely  to  the  Crown,  through 
its  officers,  they  abuse  the  franchise  by  which  they  are  created,  and 
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are  liable  to  a  scire  facias  to  repeal  their  patent  upon  that  ground.. 
Upon  the  second  point  also  I  am  of  opinion  that  the  judgment 
ought  to  be  affirmed.  It  is  mainly  a  question  of  construction 
subject  to  certain  considerations  applicable  to  the  prerogative,  and 
well  known  to  those  who  are  familiar  with  that  subject.  I  take 
it  for  granted  that,  if  the  proviso  was  not  in  the  grant,  the  directions 
or  conditions  which  it  contains  would  be  conditions,  for  the  breach 
of  any  one  of  which  a  scire  facias  would  lie.  This  is  too  clear 
to  admit  of  argument,  and  indeed  was  not  disputed  at  the  Bar, 
where  it  was  contended,  not  that  the  directions  per  se  were  not 
conditions  for  the  breach  of  which  a  scire  facias  would  lie,  but  that 
the  proviso  was  in  effect  tacked  on  to  each  condition,  so  that, 
although  it  was  admitted  that  the  breach  of  each  condition  was 
ground  for  a  scire  facias,  it  was  said  that  the  proceeding  could  only 
be  taken  *where  it  was  authorized  by  the  Crown  by  writing  under 
the  Great  Seal  or  Sign  Manual.  Before  we  consider  whether  this 
can  be  the  true  construction  of  the  charter,  let  us  endeavour  to 
ascertain  what  the  proviso  itself  means,  and  what,  under  any 
circumstances,  can  be  the  effect  of  it.  The  proviso  contemplates 
four  courses ;  an  absolute  revocation  of  the  charter  by  writing 
under  the  Great  Seal  or  Sign  Manual  for  a  non-compliance  with  any 
of  the  directions  or  conditions  contained  in  the  letters  patent ;  a 
revocation  under  such  terms  and  conditions  as  the  Grown  may 
think  fit  by  the  same  means  and  for  the  same  causes  ;  an  absolute 
revocation  under  the  Great  Seal  or  by  writing  under  the  Sign 
Manual  after  the  expiration  of  twenty-one  years  ;  and  the  addition 
to  the  charter  after  the  same  period  of  such  modifications,  condi- 
tions and  provisions  as  the  Grown  may  think  fit.  The  first  part  of 
this  proviso  raises  the  question  now  under  discussion ;  the  other 
parts  may  usefully  be  referred  to  to  expound  the  first.  Now,  if 
it  be  true  that  the  Crown  by  its  prerogative,  or  a  subject  using 
the  prerogative  upon  the  fiat  of  the  Attorney-General,  might  have 
repealed  the  patent  by  scire  facias  for  a  breach  of  the  conditions, 
if  the  proviso  had  not  been  there,  it  is  impossible  to  suppose  that  it 
was  intended  to  control  the  right  of  the  Crown  by  superadding 
a  condition,  and,  at  the  same  time,  to  leave  the  privilege  of  the 
subject  unfettered  and  uncontrolled.  It  is  therefore  argued,  on 
the  one  side  that  the  proviso  was  intended  to  give  the  Crown 
an  absolute  power  of  revocation  or  modification  under  circum- 
stances, without  the  expensive  and  dilatory  process  of  a  scire  facias, 
and  on  the  other  that  it  was  meant  to  limit  and  restrict  the 
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undoubted  right  of  the  Crown,  and  of  a  party  grieved,  to  use 
the  *prerogative,  upon  the  fiat  of  the  Attorney-General,  to  repeal 
a  charter  which  may  operate  to  his  prejudice.  There  are  diffi- 
culties in  the  way  of  each  of  these  constructions :  but  I  am  of 
opinion  that  by  the  proviso  it  was  intended,  not  to  fetter  the 
prerogative  of  the  Crown,  or  the  right  of  the  subject,  but  to 
give  a  cumulative  and  additional  remedy  to  the  Crown,  although 
I  doubt  whether,  from  the  manner  in  which  the  proviso  is  worded, 
it  can  legally  have  that  effect.  If  aptly  given,  there  may  perhaps  be 
no  legal  objection  to  the  existence  of  this  cumulative  or  additional 
remedy  ;  for,  so  long  as  the  rights  of  the  subject  are  not  interfered 
with,  the  grantee  may  perhaps  make  what  bargain  he  pleases  with 
the  Crown.  I  say  "  perhaps ;  "  because  I  doubt  whether  under 
any  circumstances  a  charter  under  the  Great  Seal  can  be  revoked  by 
writing  under  the  Sign  Manual;  and  I  see  many  constitutional 
reasons  which  might  be  urged  against  the  existence  of  such  a  power 
uncontrolled  in  the  Crown.  These  questions  however  do  not  arise 
in  this  case.  It  is  because  this  additional  power  is  not  properly 
conferred  by  apt  words  that  the  difficulty  arises.  The  first  and 
most  important  rule  of  construction  requires  that  we  should  give  to 
words  their  natural  meaning;  and  certainly  an  unlearned  reader 
would  suppose,  where  the  grantor  and  grantee  made  a  bargain  that 
the  former  might  revoke  a  charter  by  writing  under  the  Great  Seal 
or  Sign  Manual  for  the  breach  of  any  of  the  conditions  mentioned 
therein,  that  the  mere  exercise  of  that  power  would  destroy  the 
charter.  But  this  is  not  the  legal  effect  of  the  proviso.  The 
power  can  only  be  exercised  for  the  breach  of  any  of  the  condi- 
tions ;  and,  as  no  mode  of  ascertaining  in  the  first  instance  whether 
such  breach  has  been  committed  *is  provided  for  by  the  charter,  or 
exists  at  common  law,  if  the  Crown  were,  in  the  most  solemn  form, 
under  the  Great  Seal,  to  declare  that  the  conditions  had  been 
broken,  and  were  to  revoke  the  charter  upon  that  ground,  this 
would  be  but  the  commencement  of  legal  proceedings  ;  for  the 
Company  might  deny  the  breach  of  the  conditions,  and  a  scire 
facias  would  be  necessary  before  the  charter  could  be  cancelled. 
It  is  said,  therefore,  that  as  an  additional  remedy  this  clause  is 
useless,  and  could  not  have  been  inserted  with  that  view.  Because 
it  will  not  effectuate  that  for  which  it  was  designed,  it  does  not 
necessarily  follow  that  it  should  be  perverted  from  its  original 
meaning.  The  proviso  itself  shows  the  danger  of  adopting  such 
a  rule  of  construction.     Of  the  four  courses  pointed  out  three 
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are  useless  or  impossible.  The  first  is  both  useless  and  impossible, 
as  I  have  already  shown  ;  the  second  is  impossible,  because  when 
the  charter  is  revoked  no  terms  can  be  added  (the  words  being 
"revoke  upon  terms,"  not  "threaten"  or  "offer"  to  revoke 
"  unless  certain  terms  are  complied  with  ") ;  and  the  last  is  also 
impossible,  because,  although  the  Crown  and  the  grantees  might, 
perhaps,  saving  the  rights  of  the  public,  make  what  bargain  they 
pleased  between  themselves,  the  Crown  could  at  no  time  add  to 
the  charter  so  as  to  incorporate  the  modifications,  conditions  or 
provisions  therewith,  but  must  grant  a  new  and  supplemental 
charter  for  that  purpose,  having  relation  only  to  the  time  when 
the  Great  Seal  was  affixed  to  that  charter,  and  subject  to  the  same 
rules,  applicable  to  all  other  charters,  as  if  this  branch  of  the 
proviso  had  not  existed.  In  truth,  the  draftsman  who  prepared 
this  instrument  does  not  appear  to  have  been  familiar  with 
the  subject  which  he  had  in  hand :  and  the  ambiguity  of  *the 
proviso  seems,  in  the  hurry  of  business,  to  have  escaped  the 
vigilance  of  the  Crown  officers.  But,  although  it  is  difficult  to  give 
to  the  first  part  of  the  proviso  the  plain  meaning,  which  1  believe 
was  intended  when  the  instrument  was  framed,  there  are  far  greater 
difficulties  in  the  way  of  the  other  construction.  In  the  first  place, 
it  is  (contrary  to  the  well  known  rule)  to  give  to  affirmative  words  a 
negative  operation,  and  to  hold  that  language,  which  professes  to 
confer  an  additional  authority,  is  in  effect  a  limitation  upon  a  power 
which  is  otherwise  uncontrolled.  Again,  in  my  opinion,  it  never 
could  have  been  intended,  and  would  be  highly  unbecoming,  to 
refer  to  a  jury  a  fact  affirmed  by  the  Crown  under  the  Great  Seal, 
and  to  allow  a  jury  to  say  that  the  conditions  had  not  been  broken, 
after  the  Crown  had  solemnly  asserted  under  the  Great  Seal  that 
they  had.  Take  for  instance  the  last  condition.  The  Company  are 
to  abide  by  and  conform  to  all  and  every  the  directions  which  may 
be  given  to  them  by  any  one  of  the  Secretaries  of  State,  as  regards 
their  intercourse  or  dealings  with  any  foreign  State  or  Power. 
Suppose  the  Company  to  have  committed  a  breach  of  this  condition, 
so  as,  in  the  opinion  of  the  Government,  to  have  endangered  the 
friendly  relations  between  this  country  and  a  foreign  State :  is  such 
a  question  to  be  determined  by  a  jury?  If  the  construction  con- 
tended for  is  right,  a  mere  question  of  political  government  would 
be  determined  by  a  jury,  and  a  court  of  law  would  sit  in  appeal 
from  the  decision  of  the  Queen's  Government.  But  there  are  rules, 
applicable  to  the  construction  of  Crown  grants,  which  satisfy  me 
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that  this  construction  is  not  correct.  To  say  the  least  of  it,  the 
proviso  is  doubtful ;  and,  if  it  be  doubtful,  it  must  be  'construed 
against  the  grantee.  Where  nothing  would  pass  by  a  construction 
against  the  grantee,  a  charter  is  construed  liberally  in  his  favour, 
because  it  is  not  consistent  with  the  honour  of  the  Crown  to  suppose 
a  grant  with  the  intention  of  passing  nothing ;  but  where,  as  in 
this  case,  the  franchise  is  perfect,  and  the  question  is  whether  the 
prerogative  is  to  be  restrained,  a  contrary  rule  prevails,  and  the 
construction  is  against  the  grantee,  because  the  prerogative  of  the 
Grown  is  in  truth  the  privilege  of  the  subject,  and  it  is  not  to  be 
presumed  from  doubtful  expressions  that  the  Grown,  when  granting 
a  privilege  to  one  subject,  intended  to  interfere  with  the  rights  of 
others.  For  these  reasons  I  am  of  opinion  that  the  proviso  was 
intended  to  confer  a  cumulative  and  additional  power  upon  the 
Crown,  and  was  not  intended  to  restrict  the  prerogative  of  the 
Grown,  or  to  interfere  with  the  privileges  of  the  subject. 

But  there  is  a  higher  ground  upon  which  in  my  opinion  the 
judgment  ought  to  be  affirmed.    If  the  proviso  fetters  the  free 
exercise  of  the  prerogative,  and  takes  away  the  right  of  a  party 
grieved  to  a  scire  facias  upon  the  Jiat  of  the  Attorney-General,  in  my 
opinion,  it  is  illegal,  and  therefore  void.     To  every  Crown  grant 
there  is  annexed  by  the  common  law  an  implied  condition  that  it 
may  be  repealed  by  scire  facias  by  the  Crown,  or  by  a  subject 
grieved  using  the  prerogative  of  the  Crown  upon  the  fiat  of  the 
Attorney -General:  and,  although  this  privilege  is  not  enforceable  by 
mandamus,  it  is  so  much  of  common  right  that  in  no  case  has  it 
been  refused,  to  my  knowledge.    Indeed,  in  the  somewhat  analogous 
case  of  a  petition  of  right,  it  has  of  late  years  been  the  practice  at 
the  Home  Office,  under  great  authority,  to  endorse  "  let  right  be 
done"  as  a  matter  *of  course,  without  even  referring  the  case 
to  the  Attorney -General.    This  use  of  the  prerogative  by  the  subject 
is  his  protection   against  the  abuse  of  the  prerogative    to    his 
prejudice,  and,  in  my  judgment,  cannot  be  abridged.     I  know 
that  the  Crown  might  have  granted  this  charter  without  embodying 
therein  the  conditions  referred  to  ;  but  this  could  only  be  done  upon 
the  responsibility  of  the  advisers  of  the  Crown.    We  must  assume 
that  these  advisers  deemed  the  conditions  necessary  for  the  public 
good ;  and,  having  inserted  them,  they  cannot  say  that  the  legal 
consequences  shall  not  follow  their  insertion.    For  these  reasons  I 
am  of  opinion  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 
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The  lessee  of  a  tithe  commutation  rent  charge  having  distrained  on  an  [  915  1 
occupier,  the  occupier  gave  notice  of  action  (1),  as  under  stat.  5  &  6  Vict 
c.  54,  s.  19,  "  for  entering  upon  my  premises  at,"  &c,  "  on  the  11th  day  of 
March  instant,  and  then  and  there  seizing  three  in-calf  heifers  belonging 
to  me,  and  continuing  in  my  said  premises  for  several  days :  and  also  for 
that  you,  against  my  will  and  consent,  on  the  17th  day  of  March  instant, 
did,  at "  &c.  "  aforesaid,  then  and  there  seize,  sell,  drive  away  and  remove 
from  my  said  premises  at "  &c.  "  aforesaid  three  heifers  belonging  to  me." 

The  action  was  brought  in  the  county  court ;  and  the  following  (among 
other)  particulars  of  demand  were  stated.  "  1.  For  unlawfully  entering 
plaintiff's  premises,  and  continuing  thereon,  and  seizing  and  distraining 
three  cattle  of  the  plaintiff,  under  colour  of  a  distress.  2.  For  unlawfully 
selling  three  other  cattle  of  the  plaintiff's,  not  distrained."  "4.  For 
continuing  on  plaintiff's  premises,  and  proceeding  to  sell  the  plaintiff's 
cattle,  after  an  abandonment  of  the  distress." 

Held,  that  evidence  might  be  given  of  the  4th  particular :  For  that,  if 
any  notice  was  necessary  of  the  cause  of  action  referred  to  in  the  4th 
particular  (and,  per  Lord  Campbell,  Oh.  J.,  Colebidge  and  Cbompton, 
JJ.,  semble  that  it  was  not),  the  notice  given  comprehended  such  cause. 

This  was  an  appeal  from  the  County  Court  of  Cheshire  holden  at 
Congleton.     The  case,  as  stated  by  the  Judge  of  the  county  court, 
raised  several  points:  but  *the  following  parts  of  the  statement       [*9!C] 
only  are  material  to  the  decision  pronounced  by  this  Court. 

The  action  was  brought,  by  the  appellant  against  the  respondents, 
to  recover  502.  from  the  defendants.  "  The  causes  of  action,  as 
stated  in  the  particulars  of  demand  annexed  to  the  summons,  were 
as  follows. 

"  This  action  is  brought  to  recover  the  sum  of  50Z.  from  the 
defendants,  as  and  for  damages  for  entering  and  continuing  on 
plaintiff's  premises  at  Brereton,  and  seizing,  taking,  converting 
and  selling  three  cattle  of  the  plaintiff's,  on  or  about  the  11th  day 
of  March  last,  under  colour  of  a  distress  for  a  rent  charge :  and 
the  plaintiff  will  seek  to  recover  such  damages  on  the  following 
(amongst  other)  grounds. 

"  1.  For  unlawfully  entering  plaintiff's  premises,  and  continuing 
thereon,  and  seizing  and  distraining  three  cattle  of  the  plaintiff, 
under  colour  of  a  distress." 

"  2.  For  unlawfully  selling  three  other  cattle  of  the  plaintiff's, 
not  distrained." 

(1)  See  now  Public  Authorities  Protection  Act,  1893  (56  &  57  Vict  c.  61), 
s.  2  (c).— A.  0. 
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Howard  8.  Not  now  material. 

Remer.  "4.  For  continuing  on  plaintiff's  premises,  and  proceeding  to 

sell  the  plaintiff's  cattle,  after  an  abandonment  of  the  distress." 

5  and  6.  For  irregularities  in  the  distress,  not  now  material. 

"  The  plaintiff  will  seek  to  recover  the  damages  on  the  above 
grounds,  and  also  on  the  grounds  that  the  distress  was  illegal, 
irregular  and  excessive  in  other  respects.  Dated  this  81st  day  of 
May,  lSSS." 

The  trial  took  place  before  the  Judge  of  the  county  court  and  a 
jury.  The  following  notice,  in  conformity  with  stat.  5  &  6  Vict, 
c.  54,  s.  19,  was  proved  to  have  been  served  on  both  the  defendants 
more  than  ten  days  before  the  commencement  of  the  action. 

t  »17  ]  «  To,"  <fec.  (the  two  defendants). 

"  I,  the  undersigned,  Aaron  Clulow  Howard,  of  Brereton  Hall  in 
the  county  of  Chester,  do  hereby  give  you,  and  each  of  you,  notice 
(according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided) that  I  shall,  at  or  soon  after  the  expiration  of  one  calendar 
month  from  the  time  of  your  being  served  with  this  notice,  cause  a 
plaint  to  be  levied  and  entered  against  you  in,  and  issue  a  summons 
thereon  against  you  out  of,  the  County  Court  of  Cheshire,  at  Congle- 
ton,  for  entering  upon  my  premises  at  Brereton  aforesaid,  on  the 
11th  day  of  March  instant,  and  then  and  there  seizing  three  in-calf 
heifers  belonging  to  me,  and  continuing  in  my  said  premises  for 
several  days :  and  also  for  that  you,  against  my  will  and  consent, 
on  the  17th  day  of  March  instant,  did,  at  Brereton  aforesaid,  then 
and  there  seize,  sell,  drive  away  and  remove  from  my  said  premises 
at  Brereton  aforesaid  three  heifers,  belonging  to  me:  whereby  I 
have  sustained  damage  to  the  amount  of  501.  As  witness  my  hand, 
this  8th  day  of  March,  1858. 

"A.  C.  Howabd." 

The  statement  in  the  case  then  was :  "  Upon  which  the  defen- 
dants objected  to  the  admission  of  any  evidence  except  such  as 
went  to  prove  the  first  and  second  grievances  in  the  particulars 
of  demand,  to  which  alone  the  notice  applied.  The  plaintiff,  on  the 
other  hand,  contended  that  the  notice  was  unnecessary. 

"  The  Judge  held  that  the  4th,  5th  and  6th  items  of  the  particulars 
fell  within  the  provisions  of  the  section  referred  to ;  and  that,  so 
far,  the  objection  must  prevail ;  but  that,  as  regarded  the  rest  of 
the  grievances  complained  of,  the  notice  was  not  necessary,  or,  if 
necessary,  it  was  sufficient. 
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"  The  case  then  proceeded ;    and  evidence  was  given  to  the      Howard 
following  effect."  rbmbr. 

The  plaintiff  occupied  an  estate  at  Brereton,  which  was  situate  [  918  ] 
wholly  at  the  parish  of  Brer  e  ton  -  cum -Smeth  wick.  The  tithes  of 
that  parish  had,  under  the  Tithe  Commutation  Acts,  been  com- 
muted for  a  rent  charge,  payable  to  the  rector,  who  had  leased  the 
rent  charge  to  the  defendant  Bemer :  and  Bemer's  right  to  distrain 
for  arrears  was  admitted.  The  sums  apportioned  on  the  estate 
occupied  by  plaintiff,  and  owing  at  the  time  of  the  distress  after 
mentioned,  amounted,  according  to  evidence  given  at  the  trial,  to 
252.  3«.  2d.  Plaintiff  admitted  that  something  was  due.  Evidence 
was  given  to  show  a  demand  of  the  rent  charge  before  the  distress, 
with  notice  that,  in  default  of  payment  within  ten  days,  a  distress 
would  be  made.  On  11th  March,  1853,  the  defendant  Lucas,  under 
the  authority  of  his  co-defendant  Bemer,  distrained  for  the  said  sum 
of  25Z.  3*.  2d.,  and  seized  three  in-calf  heifers,  tied  up  with  other 
cattle,  in  a  cowhouse  occupied  by  the  plaintiff,  being  upon  premises 
subject  to  the  rent  charge,  and,  on  the  same  day,  served  the  plaintiff 
personally  with  a  notice  of  distress,  pointing  out  to  him,  at  the 
time,  in  their  stalls,  the  cattle  which  he  had  so  distrained,  and 
telling  him  on  what  grounds  and  for  what  amount  the  distress  was 
made. 

The  notice  of  distress  was  set  out  in  the  case  stated,  whereby  it 
appeared  that  the  distress  was  for  arrears  of  rent  charge  in  lieu  of 
tithes. 

The  statement  in  the  case  then  was  that  "  It  was  further  in 
evidence  that  the  heifers  so  seized  were  never  removed  from  their 
stalls.  That  no  padlock,  nor  any  additional  fastening,  was  placed 
upon  thrf  door  of  *the  cowhouse;  nor  was  any  notice  given  to  [••!•] 
plaintiff  of  the  place  where  they  were  impounded :  but  that  two 
bailiffs  were  left  in  possession,  who  slept  at  first  in  the  fodder  bin 
at  the  head  of  the  cattle,  and  afterwards  in  a  saddlehouse  near  the 
cowhouse :  and  one  of  them  swore  that  he  privately  marked  the 
heifers  shortly  after  they  were  seized.  That  the  plaintiff's  servants, 
from  time  to  time,  turned  out  the  heifers  in  question,  with  the  rest 
of  their  master's  cattle,  for  water,  and  fed  them ;  but  the  bailiffs 
swore  that  this  was  done  with  their  assent  and  permission,  and 
generally  under  their  inspection ;  and  that  they  watched  the 
heifers,  and  saw  them  several  times  every  day.  It  was  also 
attempted  to  be  shown  that,  on  two  occasions,  while  they  pro- 
fessed to  be  in  possession,  the  bailiffs  were  both  absent  from  the 
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Howard  land  in  respect  of  which  the  rent  charge  was  payable,  for  about 
Rbmek.  cm  hour  on  each  occasion :  but  on  this  point  the  evidence  was 
contradictory." 

On  17th  March  the  three  heifers,  so  seized,  were  valued  and  sold 
by  auction.  "It  was  attempted  to  be  shown  that,  on  the  Sunday 
following  the  distress,  the  three  heifers  so  distrained  were  wholly 
removed  from  the  premises,  and  three  other  heifers  of  the  plaintiff 
substituted  in  their  stalls :  that  the  heifers  sold  in  satisfaction  of 
the  distress  were  those  which  had  been  so  substituted ;  and  that  the 
heifers  originally  seized  had  never  been  recovered  by  the  plaintiff. 
This  was  left  to  the  jury.  Witnesses  were  called  on  both  sides; 
and  the  case  went  to  the  jury,  who  found  for  the  defendants." 

One  question  for  the  opinion  of  the  Court  was  stated  to  be : 

1.  "  Whether  the  evidence  tendered  by  the  plaintiff  in  support  of 
[  *920  ]  the  4th  and  other  grounds  of  action,  mentioned  *in  his  particulars, 
was  properly  rejected ;  it  being  contended  that  on  some  of  the  grounds 
of  action  stated  therein  such  notice  was  not  necessary." 

(Several  other  questions  were  stated,  as  to  which  no  decision  was 
pronounced.) 

Watson,  for  the  appellant  (plaintiff  in  the  county  court)  : 

The  appellant,  no  power  having  been  reserved  to  enter  verdict,  is 
entitled  to  a  new  trial  if,  upon  any  ground,  the  evidence  excluded 
was  admissible.  Now  he  was  entitled  to  show  that  the  defendants, 
after  abandoning  the  distress,  continued  on  his  premises,  and  sold 
his  cattle,  if  either  the  notice,  as  given  under  stat.  5  &  6  Vict, 
c.  54,  s.  19,  is  sufficient  to  comprehend  the  case,  or  if  no  notice 
at  all  is  necessary.  That  section  enacts  that  no  distress  made  for 
any  rent  charge  payable  under  that  Act,  or  other  recited  Acts 
(comprehending  the  other  Acts  applicable  to  this  case),  shall,  by 
reason  of  any  irregularity  or  unlawful  act  afterwards  done,  be 
deemed  a  trespass  ab  initio  /  and  adds  :  "  but  the  party  aggrieved  by 
such  unlawful  act  or  irregularity  may  recover  full  satisfaction  for 
the  special  damage  in  an  action  upon  the  case ;  provided  neverthe- 
less, that  no  plaintiff  shall  recover  in  any  action  for  any  such 
unlawful  act  or  irregularity,  if  ten  days'  notice  in  writing  shall  not 
have  been  given  to  the  defendant  by  the  plaintiff  of  his  intention  to 
bring  such  action  before  the  commencement  thereof,  or  if  tender  of 
sufficient  amends  has  been  made  by  the  party  distraining,  or  his 
agent,  before  such  action  brought,  or  if  after  action  brought  a 
sufficient  sum  of  money  shall  have  been  paid  into  Court,  with 
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costs,  by  or  on  behalf  of  the  defendant."     Now,  if  what  was  done      Howard 
after  the  alleged  abandonment  be  a  part  of  the  ^proceedings  under       rKmEk. 
the   distress,  then  it  is  comprehended  under  the  words  of  the       [  *92i  ] 
notice,  "  continuing  in  my  premises  for  several  days,"  and  "  against 
my  will  and  consent,  on  the  17th  day  of  March  instant,  did,  at 
Brereton  aforesaid,  then  and  there  seize,  sell,  drive  away  and 
remove    from  my  premises  at  Brereton   aforesaid  three  heifers 
belonging  to  me."    But,  if  what  was  done  after  the  abandonment 
of  the  distress  was  wholly  distinct  from  the  distress,  then  no  notice 
at  all  was  necessary.     The  latter  seems  the  more  correct  view ; 
but  the  evidence  was  receivable  on  either  alternative.     (He  also 
mentioned  other  points,  on  which  no  decision  was  pronounced.) 

Welsby,  for  the  respondents  (defendants  in  the  county  court) : 

The  notice  manifestly  points  to  the  first  two  heads  of  the  parti- 
culars :  it  is  confined  to  things  done  under  the  distress ;  and  the 
first  two  heads  comprehend  all  done  under  the  distress,  including 
the  sale.  These  heads  therefore  exhaust  the  notice.  The  fourth 
particular  is  for  matter  distinct. 

(Loud  Campbell,  Ch.  J. :  Why  not  consider  it  a  different  mode 
of  stating  the  same  fact  ?) 

It  appears  to  assume  that  all  acts  which  can  be  proved  under  the 
first  two  particulars,  that  is  (as  already  explained)  under  the  notice, 
are  acts  done  under  the  distress :  and  it  thus  undertakes  to  show 
something  besides  the  proceedings  under  the  distress.  But  these 
the  notice  does  not  include.  If,  however,  the  fourth  head  of  parti- 
culars is  to  be  construed  as  applicable  to  what  could  be  shown  to 
have  been  done  after  an  abandonment  of  distress,  and  an  act  so 
done  is  not  an  irregularity  in  the  distress,  it  must  be  admitted  that 
stat.  5  &  6  Yict.  c.  54,  s.  19,  is  inapplicable  to  the  fourth  head. 

Watson,  in  reply,  was  stopped  by  the  Court.  [ 922  ] 

Lord  Campbell,  Ch.  J. : 

I  confess  that  I  am  surprised  and  grieved  to  find  an  appeal  from 
a  county  court  raising  such  subtleties.  We  have  got  rid  of  objec- 
tions which  could  be  taken  only  by  special  demurrer:  but  really 
the  point  here  taken  is  as  remote  from  the  merits  of  the  case  as 
any  of  those  objections  could  be.  It  is  most  desirable  that  a  county 
court  Judge  should  decide  on  the  merits.  In  this  case  there  must 
be  a  new  trial,  which  I  am  very  sorry  for,  6ince  it  is  caused  by  the 
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Howard  learned  Judge  having  refused  admissible  evidence.  The  act  com - 
Remeb.  plained  of  under  the  fourth  head  was  either  one  for  which  an  action 
might  be  brought  without  any  notice  at  all,  or  the  notice  is  sufficient. 
If  the  act  was  done  in  the  course  of  the  distress,  then  notice  was 
necessary :  but  in  that  case  the  notice  here  given,  which  contains 
very  large  language,  was  amply  sufficient.  If,  on  the  other  hand, 
the  act  was  done  after  the  distress  was  over  (which  I  rather  take  to 
be  the  true  view,  seeing  that  it  is  charged  that  the  distress  had 
been  previously  abandoned),  then  no  notice  was  necessary ;  for  the 
act  would  then  be  merely  a  trespass,  for  which  an  action  would  lie, 
subject  to  the  common  law  incidents.  There  must  therefore  be  a 
new  trial. 

Coleridge,  J. : 

I  am  of  the  same  opinion.  If  the  items  in  the  particulars  were 
expanded  into  separate  facts,  the  fourth  head  would  set  out  a  com- 
plaint for  continuing  on  the  premises  and  doing  an  unlawful  act 
after  a  formal  abandonment  of  the  distress.  It  is  clearly  not  a 
complaint  for  any  thing  unlawful  or  irregular  in  the  sale  or  disposi- 
[•923]  tion  of  the  distress.  For,  giving  the  "largest  explanation  of  the 
term  "distress,"  still  the  abandonment  cuts  that  proceeding  short 
and  leaves  the  parties,  as  to  all  that  follows,  in  the  position  which 
they  would  have  held  before  there  had  been  any  distress  at  all.  That 
being  so,  no  notice  would  be  necessary.  But  put  it  the  other  way,  and 
take  the  whole  transaction  as  a  proceeding  under  the  distress :  then 
I  agree  with  my  Lord  that  this  notice,  especially  when  produced  upon 
a  proceeding  in  a  county  court,  must  be  so  construed  as  to  embrace 
the  cause  of  action. 

Wiohtman,  J. : 

When  we  compare  the  fourth  head  of  particulars  with  the  notice, 
we  cannot  but  see  that  the  objection  which  prevailed  in  the  county 
court  was  one  of  extreme  technicality.  It  seems  to  me  that  the 
notice  was  quite  large  enough  to  admit  all  that  could  be  given  in 
evidence  under  the  fourth  head.  And  I  agree  with  my  Lord  that 
either  no  notice  was  requisite  or  this  was  sufficient.  And  I  also 
fully  agree  that  these  notices  should  not  be  made  liable  to  such 
technical  objections. 

Grompton,  J. : 
I  am  of  the  same  opinion.     If  any  notice  was  required,  this  was 
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amply  sufficient:  I  incline  to  think  that  none  was  required.  I  Howard 
quite  agree  that  we  should  construe  the  notice,  which  the  statute  remeb. 
requires,  most  liberally. 

Verdict  set  aside,  with  costs ;  and  new  trial  ordered. 


REG.   v.   LORD   WELLESLEY.  isss. 

(2  EL  &  BL  924—927.)  Nov'  17' 

A  tenant  in  fee  of  copyhold  hereditaments  devised  them  to  E.,  M.  and  W.  [  924  3 

on  certain  trusts.  E.  demanded  admittance :  the  steward  refused  admit- 
tance, except  upon  payment  of  a  treble  fine.  This  Court,  without  deciding 
as  to  the  amount  of  the  proper  line,  made  absolute  a  rule  for  a  mandamus 
commanding  to  admit,  the  lord  being  bound  to  admit  before  payment  of 
fine,  and  the  right  to  the  fine  accruing  only  by  reason  of  the  admittance. 

Barstow,  in  last  Trinity  Term,  obtained  a  rule  calling  on 
William  Richard  Arthur  Pole  Tylney  Long  Wellesley,  commonly 
called  Viscount  Wellesley,  lord  of  the  manor  of  Wanstead  and  Stone 
Hall,  in  Essex,  and  John  Coverdale,  his  steward  of  the  said  manor, 
to  show  cause  why  a  mandamus  should  not  issue,  commanding  them 
to  admit  Emma  Withers  to  certain  copyhold  hereditaments,  holden 
of  and  parcel  of  the  said  manor. 

From  the  affidavits  it  appeared  that  James  Withers,  being  tenant 
in  fee  of  the  copyhold  hereditaments  in  question,  by  his  will,  dated 
8th  December,  1848,  devised  the  same  to  his  wife  the  said  Emma 
Withers,  his  sister  Ann  Withers  (now  Ann  Burton),  Thomas  Mum- 
ford  and  Joseph  Wood,  their  executors,  administrators  and  assigns, 
upon  certain  trusts.    James  Withers  died  on  5th  April,  1852. 

Ann  Burton  had  disclaimed  the  trusts  and  all  estates  in  respect 
thereof. 

At  two  customary  courts  of  the  manor,  holden  respectively  on 
25th  October  and  17th  December,  1852,  proclamations  were  made 
for  the  heir  to  be  admitted. 

By  an  indenture  of  4th  February,  1858,  reciting  that  Mumford 
and  Wood  were  desirous  to  release  their  estate  in  the  copyhold 
hereditaments  to  Emma  Withers,  her  heirs  and  assigns,  to  the  intent 
that  she  alone  might  be  admitted,  to  hold  the  same  on  the  trusts  of 
the  will,  it  *was  witnessed  that,  for  the  nominal  consideration  [  *926  ] 
therein  mentioned,  Mumford  and  Wood,  and  each  of  them,  did 
grant,  release  and  confirm  to  Emma  Withers,  her  heirs,  and 
assigns,  all  &c.  (including  the  copyhold  hereditaments  in  question), 
to  hold  the  same  unto  and  to  the  use  of  Emma  Withers,  her  heirs 
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Rko.  and  assigns,  for  ever,  to  the  intent  that  she,  her  heirs  and  assigns, 
Lord  might  be  solely  seised  thereof  at  the  will  of  the  lord,  according  to 
Wbllesley.  ^e  CUBtom  0f  tije  manor,  but,  nevertheless,  upon  the  trusts  of  the 
will. 

At  a  customary  court  of  the  manor,  holden  on  8th  February, 
1858,  Emma  Withers  attended,  produced  the  will  and  deed  of 
release,  and  demanded  to  be  alone  admitted,  stating  her  readiness 
to  pay  a  single  fine  of  2602.  (two  years'  rental)  and  the  fees.  Ann 
Burton  at  the  same  time  attended  to  disclaim  and  refuse  to  be 
admitted:  but,  as  to  her  interest,  no  question  was  made.  The 
steward,  however,  refused  to  admit  Ann  Withers  as  sole  tenant, 
and  required  that  either  Emma  Withers,  Mumford,  and  Wood,  or 
Emma  Withers  on  behalf  of  the  three,  Bhould  be  admitted,  for  the 
purpose  of  obtaining  a  treble  fine,  amounting  to  4551.  (1). 

At  this  court  the  third  proclamation  was  made,  and  seizure 
awarded ;  which  the  steward  had  threatened  to  carry  into  effect. 

The  steward  deposed  that  he  was  willing,  on  payment  of  the 
treble  fine,  to  admit  any  one  devisee,  or  any  one  or  more  on  behalf 
of  the  three. 

WiUes  now  showed  cause : 

Mumford  and  Wood  cannot  disclaim;  their  execution  of  the 
[•926]  deed  is  itself  an  *act  done  under  the  will.  And  the  release  is 
inoperative,  so  far  as  regards  the  present  question :  it  is  a  transac- 
tion between  parties  who  are  not  tenants  on  the  roll :  and  the  lord 
is  not  bound  to  recognise  any  conveyance  inter  vivos  which  is  not 
on  the  roll:  Matthew  v.  Osborne  (a).  The  case  must  therefore  be 
considered  as  if  the  joint  tenancy  still  existed.  Now  the  admission 
of  one  joint  tenant  is  the  admission  of  all ;  and,  on  the  admission 
of  Emma  Withers,  the  lord  would  be  entitled  to  a  treble  fine  (3). 
It  is  understood  that,  in  support  of  the  rule,  Rex  v.  The  Lord  of  the 
Manor  of  Hendon  (4)  will  be  cited,  as  showing  that,  there  being  only 
a  dispute  as  to  the  amount  of  fine,  the  lord  is  bound  to  admit,  and 
must  bring  his  action  for  the  fine  which  he  claims.  But,  by  doing 
so,  the  lord  would  be  making  evidence  against  himself,  and  that  of 
a  fact  not  true,  if  he  admitted  Emma  Withers  to  the  whole :  if  he 
admitted  her  to  a  part  only,  he  would  be  giving  that  which  she 
does  not  ask.     Suppose  the  devise  had  been  to  her  alone :  could 

(1)  It  was  deposed  that  this  was      L.  J.  0.  P.  241). 

calculated  on  the  principle  laid  down  (3)  See  1  Scriv.  Cop.  296,  320,  347 

in  Wilson  v.  Hoare,  2  B.  &  Ad.  350.  (4th  ed.). 

(2)  93  E.  B.  808  (13  0.  B.  919 ;  22  (4)  1  E.  E.  527  (2  T.  E.  484). 
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she  have  claimed  to  be  admitted  without  paying  a  fine?  The  Rbg. 
decision  in  Rex  v.  The  Lord  of  the  Manor  of  Hendon  (i)  applies  lord 
only  where  there  is  a  bond  fide  doubt  as  to  the  amount  due.  Wkllbsley. 

BarBtowy  contra : 

It  is  an  elementary  principle  of  copyhold  law  that  a  fine  is  not 
due  for  admittance  till  after  the  admittance  has  taken  place,  the 
admittance  being  the  cause  of  the  fine  :  2  Bac.  Abr.  224  (7th  ed.), 
tit.  Copyhold  (I)  2.  The  effect  of  the  release  therefore  need  not 
be  considered ;  the  rule  must  be  made  absolute  *even  upon  the  [  *927  ] 
supposition  that  the  joint  tenancy  still  exists.  The  steward 
threatens  to  seize  quousque:  but  that  he  cannot  do  if  a  single 
devisee  offers  to  be  admitted :  Roe  d.  Ashton  v.  Hutton  (2).  Rex  v. 
The  Lord  of  the  Manor  of  Hendon  (l)  is  directly  in  point.  There 
the  transaction  which  had  taken  place  out  of  Court  had,  in  some 
degree,  the  appearance  of  a  fraud  upon  the  lord :  but  the  Coort 
said :  "  they  had  frequently  declared  they  would  give  no  opinion 
respecting  the  lord's  fine  on  an  application  by  a  tenant  for  a 
mandamus  to  be  admitted,  because  the  lord  has  no  right  to  the  fine 
at  all  till  admittance.  All  the  lord  has  a  right  to  require  is  to  have 
a  tenant."  That  the  lord  cannot  refuse  admittance  on  the  ground 
of  his  claim  to  fine,  appears  also  by  Rex  v.  Wilson  (3).  (He  was 
then  stopped  by  the  Court.) 

Lord  Campbell,  Ch.  J. : 

This  rule  must  be  made  absolute.  Neither  the  releasors  nor 
releasee  have  been  admitted.  When  there  is  a  devise  to  several  as 
joint  tenants,  any  one  has  a  right  to  be  admitted,  valeat  quantum. 
The  lord  will  thereupon  become  entitled  to  the  proper  fine,  and 
will  have  a  remedy  for  it. 

Coleridge,  Wightman,  and  Erle,  JJ.  concurred. 

Rule  absolute. 

(1)  IE.  E.  527  (2  T.  E.  484).  (»)  34  E.  E.  327  (10  B.  &  C.  80). 

(2)  2  Wils.  162. 
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1853.  FOXALL  v.  BAKNETT. 

Ao^V?.  (2  E1  &  B1  928_933  .  g  0  23  L.  J.  a  B.  7  ;  2  0.  L.  R  273  ;  18  Jur.  41 ; 

L  u28  ]  22  L.  T.  0.  S.  100.) 

Defendant,  by  a  warrant  of  commitment  on  a  coroner's  inquisition  held 
without  jurisdiction,  caused  plaintiff  to  be  imprisoned.  Plaintiff  was 
bailed,  and  afterwards,  while  on  bail,  procured  the  inquisition  to  be 
quashed: 

Held  that,  in  an  action  for  false  imprisonment,  plaintiff  was  entitled, 
under  an  allegation  that  he  had  incurred  expense  in  procuring  his  discharge 
from  custody,  to  recover  damages  for  the  expense  of  quashing  the  inquisition. 

Declaration  stated  that  defendant  "  assaulted  the  plaintiff,  and 
caused  him  to  be  taken  into  custody,  and  to  be  conveyed  to  and 
imprisoned  in  a  prison:  whereby,  and  in  consequence  of  which 
said  imprisonment,  the  plaintiff  became  and  was  and  still  remains 
sick  and  disordered,  and  permanently  injured  in  his  constitution 
and  health  :  and  the  plaintiff  has  been  obliged  to  pay  and  lay  out, 
and  to  render  himself  liable  to  pay,  divers  large  sums  of  money, 
together  amounting  (to  wit)  to  the  sum  of  200Z.,  in  endeavouring 
to  cure  his  said  sickness,  and  to  re-establish  his  health,  and  in 
and  about  his  procuring  his  discharge  from  the  said  custody  as 
aforesaid." 

Plea:  Not  guilty.    Issue  thereon  (l). 

On  the  trial,  before  Coleridge,  J.,  at  the  last  Gloucestershire 
Assizes,  it  appeared  that  the  defendant  was  coroner  of  the  county 
of  Gloucestershire ;  and,  as  such  coroner,  had  held  an  inquest,  on 
the  15th,  17th  and  28th  September,  1852,  on  the  body  of  one 
Thomas  Boulton,  then  lying  in  the  county  of  Gloucestershire. 
The  inquisition,  however,  was  held  in  the  county  of  Monmouth- 
shire. The  jury  found  a  verdict  of  manslaughter  against  the  plain- 
tiff ;  and  the  defendant  thereupon,  by  his  warrant,  committed  the 
[  *929  ]  plaintiff  to  Gloucester  gaol.  The  plaintiff  *was  afterwards  admitted 
to  bail  by  a  Judge.  Subsequently  the  inquisition,  having  been 
brought  into  this  Court  by  certiorari,  was  quashed,  in  last  Hilary 
Term,  as  having  been  taken  without  jurisdiction. 

The  plaintiff,  at  the  trial,  gave  evidence  for  the  purpose  of  showing 
the  extent  of  the  injury  inflicted,  and  the  amount  of  expense  which 
he  had  incurred :  and,  among  other  expenses,  gave  evidence  to 
show  the  expenses  which  he  had  incurred  in  procuring  bail  and 
quashing  the  inquisition.  The  counsel  for  the  defendant  contended 
that  the  plaintiff  could  not,  under  this  declaration,  recover  for  the 

(1)  Another  plea,  pleaded  to  the  case  was  tried.  The  ventre  was  to 
above  declaration,  ended  in  a  demurrer,  assess  damages  on  this  part  of  the 
which  had  not  been  argued  when  the      record,  as  well  as  the  rest. 
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last  mentioned  expenses.     The  learned  Judge  directed  the  jury  to      Foxall 
estimate    these   amounts   separately;   and    they  found  that    the     jurnett. 
expense  of  procuring  bail  amounted  to  251.  18*.  Id.,  that  of  quash- 
ing the  inquisition  to  461.  2*.  5d.9  and  the  damages  ultra  to  252. ; 
and  they  gave  a  verdict  for  the  plaintiff,  for  96Z.  15*.  6d.  in  all. 
Leave  was  reserved  to  reduce  this  by  711.  15*.  6d. 

In  this  Term,  Keating  obtained  a  rule  to  reduce  the  damages 
by  462.  only,  as  the  expense  of  quashing  the  inquisition. 

H.  James  and  Holi  now  showed  cause : 

It  is  true  that  none  but  direct  damages  can  be  recovered,  unless 
they  are  specially  averred  in  the  declaration.  But  the  expense  of 
quashing  the  inquisition  was  a  direct  damage  to  the  plaintiff  result- 
ing from  the  act  of  the  defendant ;  or,  at  the  least,  it  falls  within  the 
description  of  laying  out  sums  of  money  "  in  and  about  his  pro- 
curing his  discharge  from  the  said  custody."  He  was  not  indeed 
in  actual  custody  when  the  inquisition  was  quashed,  because  he  had 
been  bailed  ;  but  a  man  who  is  bailed  is  in  virtual  "custody  ;  his  [  *930  ] 
bail  are  supposed  to  have  him  in  their  custody,  and  may  at  any 
time  render  him  :  8  Hawk.  PL  Cr.  186  (7th  ed.),  B.  II.  Ch.  15,  s.  8. 

(Lord  Campbell,  Ch.  J. :  In  some  cases  it  is  necessary,  before 
bringing  an  action  for  false  imprisonment,  to  get  the  conviction 
quashed :  but  I  do  not  know  that  this  is  necessary  in  the  case  of  an 
inquisition.) 

It  may  not  be  necessary  for  the  purpose  of  bringing  an  action : 
but,  till  the  inquisition  is  quashed  or  the  party  has  appeared  to  it, 
he  is  in  custody.  The  bail  are  under  recognizance  that  he  shall 
answer  the  charge :  their  power  over  him  continues  till  they  are 
discharged  from  this  recognizance  :  and  this  discharge  can  be  only 
by  the  inquisition  being  quashed  or  the  party  appearing. 

Keating,  contra : 

The  imprisonment  complained  of  in  the  declaration,  and  to  get 
rid  of  which  it  is  alleged  that  the  expense  was  incurred,  is  the 
imprisonment  by  the  defendant,  under  his  warrant.  That  was  got 
rid  of  when  the  plaintiff  was  bailed.  It  may  be  that,  in  construction 
of  law,  a  fresh  imprisonment  commenced  virtually  when  the  prisoner 
was  bailed :  and,  if  so,  the  plaintiff  might  perhaps  have  recovers 
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Fox  all      the  expense  of  quashing  the  inquisition  on  a  declaration  complain- 
Babnett.     ing  that  he  had  been  compelled  to  procure  bail,  and  had  been  put 
to  expense  in  liberating  himself  from  their  custody. 

(Wightman,  J. :  The  discharge  from  the  first  imprisonment  seems 
not  to  be  perfect  till  the  inquisition  is  put  an  end  to  in  some  way.) 

The  necessity  for  putting  an  end  to  it  ceases  on  bail  being  given. 
In  Holloway  v.  Turner  (l)  the  plaintiff's  goods  were  seized  on  an 
[  *93i  ]  illegal  warrant  of  *attorney  and  judgment :  and  it  was  held  that 
plaintiff,  in  trespass  for  the  seizure,  could  not  recover  for  the 
expense  of  setting  aside  the  judgment,  though  specially  claimed  in 
the  declaration.  Lord  Dbnman  there  said :  "  The  plaintiff  might 
have  recovered  these  costs  in  a  proper  form  of  proceeding,  but  he 
cannot  sue  the  defendants  for  a  trespass  per  quod  he  was  put  to 
expense  in  removing  the  cause  of  the  trespass."  Barton  v.  Brick- 
neU  (2)  illustrates  this.  Suppose,  in  the  present  case,  the  plaintiff 
had  been  bailed  as  soon  as  the  verdict  was  found :  could  he  have 
brought  trespass  for  false  imprisonment  ? 

(Coleridge,  J. :  In  the  passage  in  Hawkins  referred  to  by  Mr. 
James,  it  is  said  that,  though  mainpernors  are  merely  sureties,  the 
bail  may  take  the  party  to  gaol :  while  that  state  of  things  lasts,  is 
he  a  free  man  ?) 

He  is  so  as  to  the  custody  of  which  the  declaration  complains  :  the 
following  custody,  if  it  be  one,  is  of  a  very  special  kind.  The 
defendant,  by  this  proceeding,  has  no  mode  of  taxing  the  costs  of 
quashing  the  inquisition.  The  plaintiff  might,  after  being  bailed 
out,  have  waited  till  the  Assizes,  when  the  inquisition  must  have 
been  quashed:  the  only  difference  to  him  would  have  been  that 
his  status,  as  a  party  bailed,  would  have  continued  longer. 

Lord  Campbell,  Ch.  J. : 

If  the  plaintiff  had  been  discharged  out  of  custody,  and  then  had 
sought  to  set  aside  the  inquisition,  I  should  have  thought  he  could 
not  recover  the  expense  of  doing  so  :  that  would  have  been  a  state 
of  things  analogous  to  that  which  existed  in  Holloway  v.  Turner  (l). 
[  *932  ]  But  the  facts  here  are  quite  ^different.  The  plaintiff  was  released 
only  from  imprisonment  within  four  walls :  he  still  had  to  restore 
himself  to  a  state  of  freedom  ;  which  he  did  not  do  until  he  had  the 
inquisition  set  aside :  till  then  the  imprisonment  was  not  done  away 
(1)  66  B.  R.  605  (6  Q.  B.  928).  (2)  78  B.  B.  424  (13  Q.  B.  393). 
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with.    The  damage,  therefore,  necessarily  arose  from  the  act  com-      foxall 
plained  of  :  and  the  rule  must  be  discharged.  babnett 

Coleridge,  J. : 

I  am  of  the  same  opinion.  The  plaintiff  brings  trespass  for 
imprisonment  under  the  unlawful  command  of  the  defendant.  It 
is  admitted  that  he  is  entitled  to  recover  such  special  damage  as 
can  be  truly  stated  to  have  been  necessarily  incurred  in  procuring 
his  discharge  from  that  imprisonment.  When  there  are  two  stages 
necessary  for  this,  I  cannot  distinguish  between  the  two,  as  to  the 
right  to  recover  damages.  If  the  plaintiff  had  been  set  free  at  the 
first  stage,  I  agree  that  he  could  not  have  recovered  in  respect  of 
anything  which  he  afterwards  did.  But  that  was  not  so:  the 
plaintiff,  by  being  bailed,  was  merely  put  into  the  hands  of  persons 
who  might  at  any  time  have  replaced  him  in  the  gaol :  the  expense  of 
removing  him  from  that  position  was  only  one  of  the  steps  necessary 
for  completing  his  discharge  from  the  original  imprisonment. 

WlGHTMAN,    J.  ". 

The  necessity  of  setting  aside  the  inquisition  was  caused  by  the 
original  imprisonment,  and  by  that  only ;  for,  had  there  been  no 
such  imprisonment,  the  necessity  would  not  have  existed.  The 
plaintiff,  by  being  bailed,  obtained  only  an  imperfect  release :  to  get 
an  entire  release,  he  was  under  the  necessity  of  getting  the  inquisi- 
tion set  aside.  The  setting  aside  the  *inquisition  was,  therefore,  the  C  *933  3 
legal  consequence  of  the  first  imprisonment.  Holloway  v.  Turner  (\) 
has  been  satisfactorily  distinguished  from  this  case  by  my  Lord  (2). 

(Erle,  J.  had  left  the  Court.) 

Rule  discharged. 

STAPYLTON  v.   JOHN  CLOUGH  and  KOBERT     m*. 

CLOUGH.  "—' 

(2  El.  &  BL  933—940 ;  S.  C.  23  L.  J.  Q.  B.  5 ;  2  C.  L.  B.  266 ;  18  Jur.  60 ;  [  933  3 

22  L.  T.  O.  S.  100.) 

In  order  to  prove  notice  to  quit  to  have  been  served  upon  B.,  a  tenant 
from  year  to  year,  it  was  proposed  to  show  that  the  notice  had  been  served 
on  W.,  B.  being  absent,  and  had  reached  B.  It  was  shown  that  J.,  a 
person  deceased,  was  ordinarily  employed  for  the  landlord,  to  serve  notices 
to  quit :  that  a  notice  requiring  B.  to  quit  had  been  handed  to  J.,  who  had 
brought  back  the  duplicate,  and  had  signed  an  indorsement  stating  service 

(1)  66  B.  B.  605  (6  Q.  B.  928).  (2)  See  Hadley  v.  Baxendale,  9  Ex. 

341;  see  96  B.  B. 
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Stapyltow  on  R.,  and,  further,  that  J.  had  then  orally  stated  that  he  had  delivered  the 

*•  notice  to  W. 

Held,  that  J.'s  oral  declaration  was  not  admissible,  as  not  appearing  to 
have  been  made  in  the  ordinary  course  of  his  business. 

Ejectment  for  lands  in  Yorkshire.     The  two  defendants  pot  in 
separate  defences ;  but  John  Glough  did  not  ultimately  defend. 

On  the  trial,  before  Wightman  J.,  at  the  last  Yorkshire  Assizes, 
it  appeared  that  the  defendants  held  the  premises  in  question,  con- 
sisting of  a  farm  and  lands,  as  tenants  from  year  to  year  to  the 
plaintiff,  the  year  commencing  on  6th  April.  John  Clough  did  not 
reside  on  the  farm:  but  Robert  Clough  did.  The  case  for  the 
plaintiff  was  that  notice  to  quit  had  been  served  on  one  William 
Clough,  the  father  of  Robert  Clough,  before  the  6th  of  October,  and 
had  reached  Robert  Clough  before  that  day.  To  establish  this, 
evidence  was  given  that  one  George  Jackson,  who  had  died  before 
the  trial,  was  employed  by  William  Marshall,  the  managing  land 
[  *934  ]  *agent  for  the  property,  to  serve  notices  on  the  tenants,  including 
notices  to  quit ;  and  that,  when  Jackson  served  such  notices,  it  was 
his  duty  to  inform  Marshall  of  the  facts.  A  written  notice,  requir- 
ing Robert  Clough  to  quit,  was  produced,  on  the  back  of  which  was 
written :  "  29th  September,  1852.  Delivered  a  duplicate  to  Robert 
Clough.  George  Jackson  :  "  and  it  was  proved  that  the  signature 
was  in  Jackson's  hand  writing.  Marshall  gave  evidence  that,  on 
the  29th  September,  1852,  he  delivered  this  paper  to  Jackson,  the 
day  of  the  month  not  being  then  inserted,  and  it  being  then  un- 
signed, with  directions  to  serve  it  on  Robert  Clough  :  that  in  about 
an  hour  Jackson  returned,  and  stated  to  Marshall  that  he  had 
served  it,  not  on  Robert  Clough,  but  on  William  Clough,  the  father 
of  Robert  Clough.  Jackson  then  signed  ;  and  "  29th  "  was  inserted. 
It  appeared  that  during  all  this  day,  and  for  some  days  after, 
Robert  Clough  was  absent  from  the  premises.  Evidence  was  also 
given  of  language  subsequently  used  by  Robert  Clough,  as  showing 
that  he  had  received  this  notice.  It  was  objected,  by  the  counsel 
for  the  defendant,  that  proof  of  the  oral  statement  of  Jackson  could 
not  be  given.  The  learned  Judge  refused  to  stop  the  case :  and  the 
jury  found  for  the  plaintiff. 

In  this  Term,  Atherton  obtained  a  rule  nisi  for  a  new  trial. 

Knowles  and  W.  S.  Cross  now  showed  cause : 

The  principal  question  in  this  case  is,  whether  the  oral  declarations 
of  a  deceased  agent,  as  to  acts  done  in  the  course  of  his  agency,  are 
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receivable  in  evidence.    That  an  indorsement,   written  by  such    Stapylton 
deceased  agent,  of  service  of  notice  to  quit  is  receivable,  was  decided      clough. 
in  Doe  *d.  PatteshaU  v.  Turford  (1).  [  »»35  ] 

(Wightman,  J. :  At  the  trial,  it  struck  me,  as  a  very  stringent 
objection,  that  the  oral  declaration  of  the  deceased  person  was  offered 
for  the  purpose  of  contradicting  his  own  written  memorandum.) 

The  writing,  though  admissible  in  evidence,  might  be  contradicted, 
as  a  receipt  may. 

(Coleridge,  J. :  The  usual  course  of  the  business  clearly  was  to 
indorse  on  the  notice  a  memorandum  of  the  service ;  and  that  was 
done :  but  what  evidence  was  there  that  it  was  in  the  usual  course 
of  the  business  to  make  oral  statements  contradicting  such  written 
indorsement  ?) 

The  duty  to  serve  the  notices  carries  with  it  the  duty  to  report  the 
fact  of  service  according  to  the  truth. 

(Coleridge,  J. :  Suppose  the  declaration  in  Doe  d.  PatteshaU  v. 
Turford  (1)  had  been  oral,  and  it  had  appeared  that  the  ordinary 
course  was  to  write  an  indorsement:  would  that  have  made  no 
difference  in  the  result  of  the  case  ?) 

It  would  have  made  none.  If  the  service  of  the  notice  was  made  in 
the  ordinary  course  of  business  it  is  unimportant  what  was  the 
ordinary  course  of  reporting  the  service.  Lord  Tbnterden's  judg- 
ment in  Doe  d.  PatteshaU  v.  Turford  (l)  appears  indeed  to  put  the 
case  on  the  ordinary  course  of  reporting  the  service  :  but  the  judg- 
ment of  Taunton,  J.  proceeds  on  the  more  general  ground.  In 
Poole  v.  Dicas  (2),  where  an  entry  by  a  deceased  clerk  of  a  notary, 
respecting  the  dishonour  of  a  bill,  was  admitted,  Tindal,  Gh.  J. 
said :  "  We  think  the  evidence  in  question  was  admissible  ;  and  we 
think  it  admissible  on  the  ground  that  it  was  an  entry  made  at  the 
time  of  the  transaction,  and  made  in  the  usual  course  and  routine 
of  business  by  a  person  who  had  no  interest  to  misstate  what  had 
occurred."  Numerous  authorities  *as  to  the  admissibility  of  declara-  [  *936  ] 
tions  by  deceased  agents  are  collected  in  Fursdon  v.  Clogg  (a),  where 
the  question  as  to  an  oral  declaration  was  raised,  but  not  decided. 
But  in  the  case  of  The  Sussex  Peerage  (4)  there  was  an  implied 

(1)  37  R.  R.  581  (3  B.  &  Ad.  890).      (3)  62  R.  R.  710  (10  M.  &  W.  572). 

(2)  41  R.  R.  646  (1  Bing.  N.  C.  649).    (4)  65  R.  R.  11  (11  CI.  &  Fin.  85). 
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Staptlton  holding  in  favour  of  the  admissibility  of  the  oral  declaration.  A 
Clouoh.  question  there  arose  as  to  the  admissibility  of  the  oral  declaration 
of  a  deceased  clergyman  respecting  a  marriage  which  he  said  he  had 
celebrated.  An  attempt  was  made  to  show  that  this  was  admissible, 
upon  the  authority  of  Higham  v.  Ridgway  (l),  on  the  ground  of  its 
being  (under  the  particular  circumstances  of  the  case)  a  declaration 
against  his  own  interest :  and  this  ground  failed  :  bat  oral  declara- 
tions were  there  not  distinguished  from  written  ones;  and  Lord 
Campbell  said (2):  "By  the  law  of  England  the  declarations  of 
deceased  persons  are  not  generally  admissible,  unless  they  are 
against  the  pecuniary  interest  of  the  party  making  them.  There 
are  two  exceptions :  first,  where  a  declaration  by  word  of  mouth  or 
by  writing  is  made  in  the  course  of  the  business  of  the  individual 
making  it,  there  it  may  be  received  in  evidence,  though  it  is  not 
against  his  interest:  Doe  d.  Patteshall  v.  Turford  (3).  The  service 
of  a  notice  may  thus  be  proved ;  and,  in  like  manner,  an  entry  by 
a  notary's  clerk  that  he  had  presented  a  bill,  for  that  is  in  the 
ordinary  discharge  of  his  duty." 

(Coleridge,  J. :  Where  the  declaration,  by  word  of  mouth  or  by 
writing,  fulfils  the  conditions  requisite  for  the  admissibility  of  decla- 
rations,^ may  be  indifferent  by  which  of  the  two  the  declaration  is. 

Lord  Campbell,  Ch.  J. :  That  is  what  I  wish  to  be  understood  as 
having  meant.) 

[  *937  ]  The  circumstance  *that  what  is  offered  is  or  is  not  written  does  not 
make  it  more  or  less  a  declaration  :  there  may  be  a  difference  as  to 
the  weight  which  a  jury  will  attach  to  it.  In  strictness,  the  written 
memorandum  here  was  not  in  the  course  of  business,  but  the  oral 
declaration  was ;  for  the  proper  and  ordinary  course  of  business  was 
to  state  the  truth.  Brain  v.  Preece  (4),  which  was  cited  on  moving, 
turned  on  a  different  point. 

(Wightman,  J. :  On  what  ground  did  you  make  the  written 
memorandum  evidence?) 

As  part  of  the  history  of  the  transaction. 

(Lord  Campbell,  Ch.  J. :  It  would  be  evidence  only  as  coming 
within  the  doctrine  established  in  Doe  d.  Patteshall  v.  Turford  (3).) 

(1)  10  R.  R.  235  (10  East,  109).       (3)  37  R.  R.  581  (3  B.  &  Ad.  890). 

(2)  65  R.  R.  29  (11  CI.  &  Fin.  113).     (4)  63  R.  R.  752  (11  M.  &  W.  773). 
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The  material  evidence  was  the  oral  declaration.    And,  further,  the    Stapylton 
oral  declaration  was  admissible  as  part  of  the  res  gesta.    The  notice,      olouoh. 
by  the  indorsement,  appeared  to  have  been  delivered  to  Bobert 
Clough :  the  oral  declaration  showed  how  it  was  delivered :   the 
whole  is  a  single  transaction. 

(Coleridge,  J. :  If  so  put,  can  you  say  that  the  two  were 
contemporaneous  ?) 

It  is  not  necessary  that  they  should  be  literally  so :  Roueh  v.  The 
Great  Western  Railway  Company  (1). 

Atherton,  contra,  was  stopped  by  the  Court. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  oral  declaration  of  Jackson  was  not 
admissible.  I  agree  with  the  decision  in  Doe  d.  Patteshall  v. 
Turford(2),  and  other  cases  of  similar  effect.  Those  are  cases 
in  which  evidence  is  admitted  which  satisfies  the  legal  test  of 
sincerity,  and  will  presumably  assist  in  the  investigation  of  the 
truth.  And,  as  at  present  advised,  I  adhere  to  *the  doctrine,  [  •938  ] 
attributed  to  me  in  the  case  of  The  Sussex  Peerage  (s),  that,  if  a 
declaration  be  made  in  the  discharge  of  a  duty  by  a  deceased 
person,  it  is  admissible,  whether  oral  or  written.  But  it  would 
be  most  dangerous  to  superinduce  on  this  the  doctrine  that  what- 
ever he  has  said  at  any  time  is  admissible.  How  can  it  be  said 
that  here  the  oral  declaration  was  made  in  the  ordinary  discharge 
of  a  duty  ?  The  indorsement  of  the  memorandum  was  so  made ; 
but,  when  Jackson  had  signed  that,  he  had  completed  his  duty; 
and  the  subsequent  statement,  which  contradicted  that,  cannot  be 
considered  as  having  been  made  in  the  ordinary  course  of  business. 
We  must  therefore  hold  it  inadmissible,  unless  we  are  prepared  to 
adopt  the  rule  that  whatever  has  been  said  by  a  deceased  person  is 
admissible  in  evidence,  which  is  not  yet  the  law  of  England. 

Coleridge,  J. : 

I  am  of  the  same  opinion.  The  principle  of  Doe  d.  Patteshall  v. 
Turford  (2)  is,  I  think,  correct.  It  may  be  difficult  to  make  out 
the  facts  requisite  for  satisfying  the  condition  of  admissibility  there 

(1)  55  E.  R  203  (1  Q.  B.  51) ;  see  (2)  37  R.  B.  581  (3  B.  &  Ad.  890). 

Ferrand  v.  Milligan,  68  B.  B.  557  (7  (3)  65  B.  B.  29  (1 1  01.  &  Fin.  113). 

Q.  B.  730). 
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stapylton  established :  yet  it  is  not  doubtful  what  the  condition  is.  Still  the 
Clouoh  admissibility  is  an  exception  from  the  general  law  of  evidence, 
allowed  upon  the  ground  that  credit  may  be  given  to  what  is  done 
in  the  ordinary  discharge  of  a  duty.  Unless  an  act  be  done  in  the 
ordinary  course  of  business,  it  is  not  done  in  the  ordinary  discharge 
of  the  duty.  Tou  must,  therefore,  lay  the  foundation  for  the 
admission  of  the  evidence  by  showing  that  the  act  was  done  in  the 
ordinary  course  of  business.  In  Doe  d.  Patteshall  v.  Turford(\)  this 
was  very  clearly  proved:  and  proof  of  this,  either  express  or  by 
[  *939  ]  *implication,  must  be  given,  wherever  it  is  sought  to  apply  that 
authority.  In  the  present  case  we  give  credit  to  the  indorsement 
on  the  ground  that  it  is  the  ordinary  mode  of  recording  the  service 
of  a  notice.  Then  Mr.  Knowles  says  that  no  distinction  can  be 
made  between  a  written  and  an  oral  declaration.  And  frequently 
the  two  would  not  be  distinguishable,  where  the  oral  declaration  is 
itself  in  the  ordinary  course  of  business.  But  here  the  very  ground 
of  admission  is  that  the  written  declaration  is  made  in  the  ordinary 
course  of  business :  there  is  nothing  to  show  that  the  oral  declaration 
was  so  made. 

Wightman,  J. : 

It  appears  to  me  that  it  would  be  very  dangerous  if,  in  addition 
to  admitting  the  evidence  of  a  written  entry  made  in  the  ordinary 
course  of  duty,  evidence  of  a  declaration  made  by  word  of  mouth, 
either  at  the  same  time  or  after,  could  be  admitted  as  explaining 
that  which  is  itself  admissible  only  as  being  made  in  the  ordinary 
course  of  business.  And  this  was  urged  at  the  trial :  but  I  did  not 
like  to  stop  the  case,  because,  by  rejecting  the  evidence,  I  should, 
if  I  were  incorrect,  have  put  the  parties  to  a  great  expense.  I  think 
the  argument  urged  in  support  of  the  admissibility  of  the  evidence 
goes  far  beyond  any  authority  which  has  been  cited.  It  may  be 
that  an  oral  declaration,  made  in  the  ordinary  course  of  business, 
is  admissible  in  evidence ;  but  it  cannot  be  that,  where  the  ordinary 
course  of  business  is  to  put  the  declaration  in  writing,  evidence  of 
oral  declarations  is  admissible  to  explain  the  written  one. 

(Erlb,  J.  had  left  the  Court.) 

Rule  absolute. 
(1)  37  R,  R,  581  (3  B.  &  Ad.  890). 
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REG.   v.   The   INHABITANTS   of   LLANFAETHLY.  i853. 

(2  El.  &  BL  940—945 ;  S.  C.  23  L.  J.  M.  C.  33;  2  C.  L.  R.  230;  22  L.  T.  0.  S.  117.)        NtfT' 19' 

A  person,  not  a  party  to  a  cause,  served  in  due  time  with  a  subpcena  duces         I  910  ] 
tecum  to  produce  a  document  at  the  trial  of  the  cause,  without  any  legal 
excuse  disobeyed  it,  and  did  not  produce  the  document :  Held,  that  secondary 
evidence  of  its  contents  was  not  admissible  under  such  circumstances. 

On  appeal  against  an  order  of  two  justices  of  the  county  of 
Anglesey  for  the  removal  of  William  Hughes,  labourer,  and  his 
wife  and  infant  children,  from  the  parish  of  Llancilian  in  Anglesey 
to  the  parish  of  Llanfaethly  in  the  same  county,  the  order  was 
confirmed,  subject  to  the  opinion  of  the  Court  of  Queen's  Bench  on 
a  case,  the  material  parts  of  which  were  as  follows. 

The  pauper,  William  Hughes,  having  acquired  a  settlement  in 
the  appellant  parish,  afterwards,  in  November,  1888,  hired,  as 
tenant  from  year  to  year,  at  the  yearly  rent  of  14/.,  a  tenement 
in  the  parish  of  Llandyfrydog,  which  he  held,  occupied,  and  resided 
on  for  three  years,  and  paid  the  rent  yearly  for  the  same.  The 
case  stated  that  "  William  Hughes  proved  that  he  was  rated  to  the 
poor  rate  as  tenant  of  the  said  tenement  at  2*.  6d.  each  rate ;  and 
that,  during  the  first  year  of  his  tenancy,  he  paid  to  Rowland 
Evans,  one  of  the  overseers  of  the  poor  of  the  said  parish  of 
Llandyfrydog,  at  different  times,  five  or  six  poor  rates  of  2s.  6d. 
each  rate ;  which,  he  believed,  were  all  the  rates  assessed  on  his 
tenement  for  the  first  year  he  occupied  it.  That  Rowland  Evans 
always  produced  the  rate  book  when  he  called  upon  him  for  his 
poor's  rate;"  but  that  "he  paid  no  rates  after  the  first  year. 
Rowland  Evans  proved  he  was  a  rated  inhabitant,  and  one  of  the 
overseers  of  the  poor  of  *Llandyfrydog  for  the  years  1888  and  [*y*i] 
1889,  and  was  still  a  rated  inhabitant  of  that  parish.  That  the 
pauper,  William  Hughes,  was  rated  to  the  poor  rates,  for  the  tene- 
ment he  held  at  Gadfa  in  that  parish,  at  2*.  6d.  each  rate ;  and 
that  he  used  to  call  on  him  regularly  for  his  poor's  rates  during  the 
year  he  was  overseer  of  the  poor;  and  that  the  pauper  paid  some  of 
the  poor  rates,  but  how  many  he  could  not  say.  That  he  delivered 
the  rate  book  at  the  end  of  the  year  to  Mr.  Robert  Prichard  of 
Llwydiarth  Esgol,  solicitor,  one  of  the  principal  rated  inhabitants 
of  the  parish  of  Llandyfrydog ;  that  his  co-overseers  had  since  died. 
The  said  Rowland  Evans,  the  surviving  overseer  of  the  poor  for 
1888  and  part  of  1889,  and  John  Owen  of  Pen-y-graigiven,  one 
of  the  overseers  who  succeeded  Rowland  -Evans,  and  also  one  of 
the  overseers  of  the  poor  of  Llandyfrydog  for  the  years  1852  and 
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Reg.        1858,  and  also  the  said  Robert  Prichard,  and  Hugh  Jones,  who  are 
Llan-       *he  present  churchwardens  of  the  said  parish  of  Llandyfrydog,  were 
aethly.     regularly  served  with  subpoenas  duces  tecum  to  produce  on  the  hear- 
ing of  the  said  appeal  all  and  every  the  rate  books  of  the  said  parish 
of  Llandyfrydog,  and  all  and  every  the  poor  rate  assessments,  bills, 
rates  or  levies  for  the  same  parish  for  the  year  1888,  and  from 
thence  for  each  and  every  year,  up  to  and  including  the  year  1852. 
Notice  was  also  served  on  the  churchwardens  and  overseers  of  the 
said  respondent  parish  of  Llancilian,  to  produce  the  same  rate 
books,  assessments,  bills,  rates  and  levies  of  the  said  parish  of 
Llandyfrydog  for  the  same  years.     The  said  John  Owen  of  Pen-y- 
graigiven  proved  that  he,  during  the  year  he  was  overseer,  collected 
[•942]       the  rates  in  the  end  of  the  parish  where  the*pauper  had  lived; 
and,  on  his  cross-examination,  he  stated  that  he  delivered  the 
poor  rate  book  to  his  co-overseer,  John  Owen  of  Ynysgoed,  who 
collected  the  rates  in  the  other  end  of  the  parish.    He  also  proved 
that  the  last  named  John  Owen   was  alive.     The  said  Robert 
Prichard  did  not  appear  at  the  Sessions  in  pursuance  of  the  subpoena 
duces   tecum  served   upon  him;  but   the  other  parish  officers  of 
Llandyfrydog  did  appear,  in  pursuance  of  the  subpoenas  duces  tecum 
served  on  them.     They  were  sworn  and  examined,  and  pressed 
to  produce   the  rate  books  of  the  parish  of  Llandyfrydog;  but 
they  did  not  produce  any  of  the  rate  books  of  that  parish." 

The  question  for  the  opinion  of  the  Court  was  stated  to  be: 
"Whether,  under  the  circumstances  before  stated,  the  pauper 
gained  a  settlement  in  the  parish  of  Llandyfrydog  by  renting  a 
tenement  or  by  payment  of  rates.  And,  as  the  parish  officers 
had  been  served  with  subpoenas  duces  tecum  to  produce  the  poor 
rates  of  that  parish  as  before  stated,  and  they  not  having  produced 
the  same,  whether  the  parol  evidence  of  the  pauper  and  of  the  said 
Rowland  Evans,  the  overseer  of  the  poor  of  Llandyfrydog,  was 
sufficient  evidence  of  rating  and  payment  to  establish  a  settlement 
by  rates  in  that  parish.  If  the  Court  should  be  of  opinion  that, 
under  the  circumstances  stated,  the  pauper  gained  a  settlement 
in  Llandyfrydog,  either  by  renting  a  tenement  or  by  payment  of 
rates,  the  order  of  removal  and  of  Sessions  was  to  be  quashed :  if 
not,  to  be  confirmed. *' 

Morgan  Jones,  in  support  of  the  order  of  Sessions : 

[  *943  ]  The  case  is  not  artificially  stated;  but  it  sufficiently  *appears  that 

the  question  submitted  to  this  Court  is  whether  there  was  legal 
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evidence  that  William  Hughes  was  assessed  to  the  poor  rate  in  Reg. 
respect  of  the  tenement  which  he  occupied  in  Llandyfrydog.  The  llan- 
proper  evidence  of  that  is  the  rate  book:  Rex  v.  Coppull(i).  Is  *AB'rH*'*. 
there  here  a  foundation  laid  for  giving  secondary  evidence  of  its 
contents  ?  If  the  book  had  been  shown  to  be  in  the  custody  or 
under  the  controul  of  the  officers  of  the  poor  of  the  respondent 
parish,  the  notice  to  produce  would  have  been  sufficient :  but  the 
book  appears  to  be  in  the  custody  of  John  Owen,  of  Ynysgoed,  who 
is  not  subpoenaed.  Even  supposing  that  the  rate  book  is  shown  to 
have  been  in  the  custody  of  Prichard,  or  of  the  overseers  of  Llandy- 
frydog, they  had  no  legal  excuse  for  refusing  to  produce  it.  If 
they  had  had  such  an  excuse,  the  appellants  would,  by  the 
subpoena,  have  done  all  that  was  in  their  power  to  compel  the 
production  of  the  original  ;  but,  as  it  is,  they  may  still  compel 
the  production.  No  case  has  gone  so  far  as  to  say  that  a  mere 
difficulty  in  giving  primary  evidence  arising  from  the  disobedience 
of  a  third  party  to  a  subpoena  duces  tecum  renders  secondary 
evidence  admissible.     (He  was  then  stopped  by  the  Court.) 

Welsby,  contra. 

(Lord  Campbell,  Ch.  J. :  Assume  for  the  present  that  in  fact  all 
that  could  be  done  before  the  trial,  to  secure  the  production  of  the 
rate  book,  has  been  done ;  and  that  the  only  reason  why  it  was 
not  produced  was  the  improper  conduct  of  the  party  served  with  a 
subpoena  duces  tecum.  If  you  establish  that,  under  *such  circum-  [  *944  ] 
stances,  parol  evidence  would  be  admissible,  we  will  then  enquire 
whether  all  in  the  power  of  the  appellants  has  been  done.) 

The  best  evidence  in  the  power  of  the  party  is  required.  He  must 
therefore  produce  a  document,  unless  there  is,  as  Lord  Kenton 
says  in  Rex  v.  Coppull(\),  a  "reasonable  account  given  for  their 
non-production."  It  is  not  necessary  that  it  should  be  shown  that 
the  document  is  destroyed :  if,  for  instance,  the  witness  refuse 
to  produce  it  because  he  has  a  lien  on  it,  secondary  evidence  is 
admissible. 

Lord  Campbell,  Ch.  J. : 

What  Lord  Kenyon  says  in  Rex  v.  Coppull  (l)  must  be  under- 
stood with  reference  to  the  facts  of  that  case.  The  rate  book  there 
was  in  the  custody  of  the  appellants,  the  party  to  the  cause  ;  and,  if 

(1)  2  East,  25. 
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Reg.  the  parish  of  Llandyfrydog  was  a  party  to  the  suit  here,  there 
Llan-  would  be  ample  foundation  for  secondary  evidence:  but  I  am  of 
pakthly.  opinion  that  the  mere  disobedience  of  a  third  party  to  a  subpoena 
duces  tecum  calling  on  him  to  produce  a  document  does  not  render 
secondary  evidence  of  its  contents  admissible.  It  has  been  held 
that,  where  the  party  served  refuses  to  produce  the  document  on 
the  ground  of  some  privilege,  and  the  Judge  at  the  trial  admits 
his  privilege,  secondary  evidence  of  its  contents  is  admissible :  but 
in  such  a  case  the  holder  of  the  document  is  justified  in  his  refusal, 
and  there  is  no  further  remedy  to  compel  production.  In  such 
a  case  as  the  present  there  is  no  justification.  The  parties  are 
bound  to  obey  the  subpoena ;  and  they  may  be  punished  for  their 
disobedience. 

[945]       Erle,  J.  (1): 

The  appellants  have,  as  part  of  their  case,  to  prove  the  contents 
of  a  written  document.  They  must  therefore  produce  that  document, 
or  account  for  its  non-production.*  They  say  they  do  account  for  it, 
because  they  served  with  a  subpoena  duces  tecum  the  person  who  had 
it,  and  he  did  not  produce  it.  I  think  that  is  not  the  fact ;  they 
seem  to  have  served  the  parties  who,  as  they  thought,  had  it,  but 
not  the  person  who  really  had  it :  but,  supposing  that  the  facts 
were  as  they  say,  I  am  of  opinion  that  the  Sessions  ought  to  have 
refused  to  admit  secondary  evidence.  It  may  be  a  hardship  on  a 
party  to  be  defeated  at  the  trial  because  a  third  person  does  not 
obey  the  process  of  the  Court ;  but  there  would  be  great  liability  to 
abuse  if  that  dispensed  with  the  production  of  evidence.  I  am  of 
opinion  that  the  law  does  not  admit  the  disobedience  of  a  person 
served  with  a  subpoena  duces  tecum  as  a  sufficient  excuse  for  not 
giving  primary  evidence  of  the  contents  of  a  document,  where  the 
person  served  is  punishable  for  his  disobedience. 

Order  of  Sessions  confirmed. 


1853.  M'RAE  v.  M'LEAN. 

Nov-  2L         (2  El.  &  Bl.  946—951 ;  S.  C.  2  C.  L.  E.  391 ;  18  Jur.  244;  22  L.  T.  0.  S.  118.) 

[  & lrt  ]  By  order  of  Nisi  Prius.  and  consent  of  parties,  a  cause  was  referred  to  an 

arbitrator,  who  was  to  determine  what  he  should  think  fit  to  be  done  by  the 
parties  respecting  the  matters  in  dispute ;  the  costs  of  the  cause  to  abide 
the  event ;  the  costs  of  the  reference  and  award  to  be  in  the  discretion  of 

(I)  Coleridge  and  Wightinan,  J  J.  were  absent 
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the  arbitrator.    Power  was  reserved  to  the  Court,  in  case  of  any  objection        M'Rae 
being  made  to  the  award,  to  refer  back  the  cause  to  the  same  arbitrator.  f. 

The  arbitrator  awarded  in  favour  of  the  plaintiff,  ordering  defendant  to       M*Lkan. 
pay  the  costs  of  the  reference  and  award.     On  motion  to  set  aside  the 
award,  as  uncertain  and  not  final,  the  Coukt  ordered  the  award  to  be  referred 
back  to  the  arbitrator,  for  the  purpose  of  his  deciding  on  certain  matters 
specified  in  the  order.    Nothing  was  said  as  to  costs  in  this  order. 

The  arbitrator  made  an  amended  award,  deciding  on  the  matters  referred 
back,  confirming  his  first  award  in  all  other  respects,  and  ordering  the 
defendant  to  bear  the  costs  of  the  amended  award  : 

Held  that  he  had  power  to  make  this  order  as  to  costs  (1),  under  the 
original  order  of  reference. 

First  count,  on  a  bill  of  exchange  drawn  by  defendant,  and 
indorsed  to  the  Company ;  second  count,  for  goods  sold  and  delivered, 
and  on  an  account  stated.  Pleas :  1.  Payment  to  the  amount  of 
the  moneys  in  the  declaration  mentioned,  accepted  by  the  Company 
in  full  satisfaction.  Replication,  traversing  this.  Issue  thereon. 
2.  As  to  the  last  count,  Non  assumpsit.  Issue  thereon.  The 
particulars  of  demand  relating  to  the  last  count  amounted  to 
2,5 HI.  48.  2d.,  and  comprehended  different  articles  of  glass.  The 
items  were  very  numerous :  the  last  was  for  562.  6*.  Id. ;  and  to  this 
were  prefixed  the  words  "  Not  delivered." 

By  an  order  of  Nisi  Prius,  and  consent  of  parties,  a  verdict  for 
the  plaintiff  was  found,  subject  to  the  award  or  a  certificate  of  an 
arbitrator,  "  to  whom  all  matters  in  difference  in  this  cause  between 
the  said  parties  are  hereby  referred,  to  order  and  determine  what 
he  shall  think  fit  to  be  done  by  the  said  parties  respecting  the 
matters  in  dispute."  "  It  is  also  ordered  that,  in  case  of  any  objec- 
tion being  raised  to  the  award  which  shall  *have  been  made  in  [  *947  ] 
pursuance  of  this  order,  the  said  Court "  (of  Queen's  Bench)  "  shall 
have  power  to  refer  back  the  said  cause  to  the  same  arbitrator." 
"  It  is  likewise  ordered,  by  and  with  the  like  consent,  that  the  costs 
of  the  cause  shall  abide  the  event  and  determination  of  the  said 
award  or  certificate,  and  the  costs  of  the  reference  and  award  or 
certificate  be  in  the  discretion  of  the  said  arbitrator,  who  shall 
award  or  certify  by  whom  to  whom  and  in  what  manner  the  samg 
shall  be  paid."  And  that  this  Court  might  be  prayed  that  the  order 
should  be  made  a  rule  of  Court. 

On  16th  February,  1858,  the  arbitrator  made  his  award,  whereby 
he  found  that  the  defendant  "  did  not  pay  to  the  Company,  nor  did 
the  Company  accept  of  or  from  the  defendant,  the  sums  in  the  first 
plea  of  the  defendant  in  the  said  cause  mentioned,  or  any  part  of 

(1)  See  Arbitration  Act,  1889  (52  &  53  Vict,  c.49),  s.  2  and  Sch.  1  (i.).— A.  0. 
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M'Rae  them,  in  full  satisfaction  and  discharge  of  all  the  causes  and  rights 
M'Lean.  °f  action  in  the  declaration  mentioned,  in  manner  and  form,"  &c. ; 
and,  as  to  the  second  issue,  that  the  defendant  "  did  promise  in 
manner  and  form  as  the  plaintiff  has  in  the  declaration  in  the  said 
cause  complained ; "  and  he  awarded  damages  by  reason  of  non- 
performance of  the  promises  in  the  declaration,  818Z.  9s.  9d. :  and 
that  defendant  should  pay  to  plaintiff  his  costs  of  the  reference,  and 
bear  his  own  costs  of  the  reference  and  of  the  award. 

On  18th  April,  1858,  the  submission  was  made  a  rule  of  Court 

On  19th  April,  1858,  O'Malley  obtained  a  rule  calling  on  the 
plaintiff  to  show  cause  why  the  award  should  not  be  set  aside,  or 
why  it  should  not  be  referred  back  to  the  arbitrator  for  his  recon- 
sideration and  determination  "  on  the  following  grounds :  viz.  That 
[  *M8  ]  the  award  is  not  *final,  in  not  deciding  upon  the  rights  of  the 
parties  to  the  goods  charged  for  in  the  last  item  of  the  plaintiff's 
particulars  of  demand,  and  directing  what  should  be  done  with  such 
goods ;  that,  in  this  respect  it  does  not  determine  all  the  matters 
in  difference;  and  that  the  award  is  uncertain  and  not  final,  in 
awarding  generally  the  plea  of  payment,  and  not  showing  whether 
the  finding  applies  to  both  counts." 

On  5th  May,  1858,  "  upon  hearing  Mr.  J.  Brown,  of  counsel  for 
the  plaintiff,  and  Mr.  O'Malley,  of  counsel  for  the  defendant,  It  is 
ordered  that  the  award  made  herein  be  referred  back  to  "  "  the 
arbitrator,  for  the  purpose  of  his  deciding  what  is  to  be  done  by  the 
parties,  or  either  of  them,  in  respect  of  the  glass  which  is  mentioned 
in  the  last  item  of  the  plaintiff's  particulars,  and  also  to  find  dis- 
tributively  on  the  issue  on  the  plea  of  payment." 

On  18th  June,  1853,  the  arbitrator  made  his  amended  award, 
reciting  the  rule  last  mentioned,  and  proceeding :  "  and  whereas, 
in  pursuance  of  such  rule  of  Court,  and  in  obedience  thereunto,  I, 
the  said  "  (&c),  "  having  duly  considered  of  the  matters  so  referred 
back  to  me  by  the  said  rule  of  Court,  do  hereby  make  and  publish 
my  amended  award  in  writing,  of  and  concerning  the  matters  above 
referred  back  to  me  by  the  said  rule  of  Court,  in  manner  following ; 
that  is  to  say :  I  do  order,  award  and  adjudge  "  that  the  Company 
should  deliver  up  the  glass  to  the  defendant;  and  he  further 
awarded,  as  to  each  issue  separately,  that  the  defendant  did  not 
pay,  &c.  And  he  added :  "  I  do  further  award,  order  and  direct 
that  the  defendant  do  pay  the  costs  of  this  my  amended  award ;  and 
that,  in  case  the  plaintiff  shall  take  up  the  same,  the  defendant  do, 
on  demand,  repay  *to  the  plaintiff  what  he  shall  have  paid  on  taking 
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up  the  same.    And  in  all  other  respects  I  confirm  my  award,  made  in       M'Rae 
the  matter  of  this  reference  on  the  16th  day  of  February,  a.d.  1858."      M'Lean. 

In  this  Term,  D.  D.  Keane  obtained  a  rule,  calling  on  the  plain- 
tiff to  show  cause  "  why  so  much  of  the  amended  award  herein  as 
orders  the  defendant  to  pay  the  costs  of  the  amended  award  should 
not  be  set  aside,  on  the  following  grounds :  First,  that  the  order  of 
reference  did  not,  neither  did  the  rule  of  Court  referring  the  award 
back  to  the  arbitrator,  give  him  authority  over  the  costs  of  the 
amended  award,  or  empower  him  to  order  that  they  should  be  paid 
by  the  defendant :  Second,  that  the  arbitrator  was  not  entitled  to 
impose  on  the  defendant  costs  occasioned  by  the  default  of  the 
arbitrator  himself:  Third,  that  the  arbitrator  had  no  power  to 
award,  order  or  direct  that  the  costs  of  the  amended  award  should 
be  paid  by  the  defendant." 

It  appeared  by  the  affidavits  that  the  costs  of  the  amended  award 
were  1Z.  17*.  6d.,  being  for  stamp  and  stationery  charges  exclusively, 
the  arbitrator  having  charged  no  fee  for  himself. 

Joseph  Brown  now  showed  cause : 

The  arbitrator  had  power  to  give  the  costs  incidental  to  the  amend- 
ment, under  the  original  submission.  In  Johnson  v.  Latham  (l) 
a  case  was  referred  back  to  an  arbitrator  on  one  special  point :  and 
it  was  held  that  a  taxation  of  costs  on  the  first  award  only  was 
ineffectual,  and  that  there  should  have  been  a  taxation  of  the  whole 
costs  up  to  and  including  the  second  award.  It  is  only  in  pursuance 
of  *the  original  submission  that  the  case  can  be  referred  back  at  [  *95o  ] 
all:  that  gives  power  to  refer  the  cause  back.  Now  under  the 
original  submission  the  arbitrator  had  power  over  the  costs  of  the 
cause,  the  reference  and  the  award. 

D.  D.  Keane,  contrd : 

The  whole  cause  was  not  here  referred  back,  so  as  to  make  the 
second  reference  a  proceeding  under  the  general  submission;  the 
reference  back  was  of  a  particular  matter,  by  consent :  in  Johnson 
v.  Latham  (l)  power  was  reserved  to  send  back  "  the  matters,  any  or 
either  of  them,"  to  the  arbitrator.  In  that  case  Erle,  J.  expressly 
rested  his  decision  on  the  ground  that  the  reference  back  was  under 
the  original  submission.  Even  if  the  arbitrator  here  had  chosen 
to  frame  his  second  award  as  an  original  single  award,  and  not  a 

(1)  90  E.  R.  771  (20  L.  J.  Q.  B.      R.  R.  628   (19  L.  J.  a  B.  329;    1 
236 ;  2L.M.&P.  205) ;  see  S.  C.  87      L.  M.  &  P.  348). 
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M'Rae       supplementary  one,  he  was  not  bound  to  bear  evidence  on  any 
M'Lkan.      matter  but  that  which  was  the  subject  of  the  second  reference: 

Re  Huntley  (l).     This  shows  that  the  proceedings  are  altogether 

distinct. 

Lord  Campbell,  Gh.  J. : 

Whatever  power  the  arbitrator  had  under  the  original  submission 
he  had  impliedly  under  the  reference  made  back  to  him.  There  is 
therefore  no  excess  of  authority  in  this  award  of  costs. 

Coleridge,  J. : 

I  am  of  the  same  opinion.  By  the  submission,  the  arbitrator 
had,  originally,  power  over  the  costs.  The  submission  provides 
that,  in  case  of  any  objection,  the  case  may  be  referred  back  by  the 
[  *95i  ]  Court  to  the  arbitrator.  The  language  is  very  general :  nothing  *is 
said  about  costs.  Had  the  power  thus  reserved  to  the  Court  been 
strictly  acted  on,  there  could  have  been  no  doubt  that  the  original 
power  of  the  arbitrator  would  revive.  The  reference  back  was  in 
fact  limited  to  a  single  point ;  but  nothing  was  said  as  to  costs. 
The  arbitrator  acted  in  pursuance  of  the  authority  originally 
reserved.  As  to  any  inconvenience  that  may  be  apprehended,  it 
will  be  easy  in  every  particular  case  to  regulate  the  power  of  the 
arbitrator. 

Wightman,  J.  concurred. 

Erlb,  J. : 

My  remarks  in  Johnson  v.  Latham  (2)  were  applied  to  the  case 
where  an  attempt  has  been  made  to  set  aside  an  award,  and  it  is  in 
effect  set  aside  and  a  new  award  made,  under  the  power  reserved 
to  the  Court:  There  the  power  to  give  costs  clearly  is  a  Bingle 
power  extending  down  to  the  completion  of  the  last  award.  That 
would  include  a  case  where  the  entire  matter  was  referred  anew. 
It  often,  however,  happens  that  the  objection  to  the  first  award  is 
on  a  matter  of  form,  and  utterly  irrelevant  to  the  merits,  as  where 
the  award  is  not  technically  final.  On  such  occasions  it  is  very 
sensible  to  say,  let  the  arbitrator  comply  with  the  form,  and,  as  to 
the  residue,  let  the  award  stand.  When  this  is  done,  the  new 
award  is  in  one  sense  supplemental:  but,  in  my  judgment,  the 
whole  constitutes  a  single  award  under  the  original  submission. 

Rule  discharged. 

(1)  93  R.  B.  392  (1  El.  &  BL  787).         (2)  90  E.  R.  771  (2  L.  M.  &  P.  205). 
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In  re  GESWOOD.  issa. 

(2  EL  &  BL  952—955 ;  S.  C.  23  L.  J.  M.  C.  35 ;  2  0.  L.  B.  269.) 

[Commitment  of  servant  under  4  Geo.  IV.  c.  34,  8.  3,  repealed  by  38  &  39 
Vict,  c  86,  s.  17.] 


Nov.  24. 


TETLEY  v.   EASTON.  wsh. 

Nov.  25. 
(2  EL  &  BL  956—969 ;  S.  C.  23  L.  J.  U.  B.  77  ;  18  Jur.  350 ;  22  L.  T.  O.  S.  134.)  

A  patentee,  describing  his  invention  in  the  specification,  is  to  be  taken  to  *■  J 
claim,  as  part  of  his  invention,  all  which  he  describes  as  the  means  by 
which  it  is  to  be  carried  into  effect,  unless  he  clearly  expresses  a  contrary 
intention.  In  an  action  by  a  patentee  of  certain  improvements  in  machinery 
in  raising  and  impelling  water,  issues  were  taken  on  the  plaintiff  being  the 
first  inventor,  and  on  the  novelty  of  the  invention.  The  specification 
described  a  machine  in  which  water  was  raised  and  impelled  by  the  action 
of  centrifugal  force,  through  the  revolution  of  a  hollow  wheel,  revolving  in 
manner  therein  described.  The  specification  did  not  show  clearly  that  the 
wheel  was  itself  not  claimed  as  part  of  the  invention.  On  the  trial,  it 
appeared  that  the  raising  of  water  by  centrifugal  force  acting  through  the 
revolution  of  a  hollow  wheel  was  previously  known  ;  but  there  was  evidence 
that  the  manner  in  which,  in  the  plaintiff's  machine,  it  revolved  was  new. 
The  learned  Judge  directed  a  verdict  for  the  defendant  on  the  two  issues  on 
the  novelty : 

Held,  that  for  the  reason  above  stated  the  direction  was  right,  as  the 
claim  must  be  taken  to  include  the  wheel. 

Action  for  infringing  a  patent,  for  "certain  improvements  in 
machinery,  for  raising  and  impelling  water  and  other  liquids,  and 
also  thereby  to  obtain  mechanical  power,"  granted  to  plaintiff,  for 
fourteen  years  from  11th  February,  1846,  by  letters  patent  in  the 
usual  form.  Averments :  of  an  enrolment,  within  six  months  after 
the  date  of  the  patent,  of  a  specification  describing  the  invention  : 
and  of  the  entering  by  plaintiff  with  the  Clerk  of  the  Patents  of 
England,  on  14th  April,  1858,  of  a  disclaimer  of  part  of  the  title 
of  the  said  invention,  and  a  disclaimer  and  memorandum  of  altera- 
tion of  parts  of  the  specification,  which  were  duly  filed  by  the  Clerk 
of  the  said  Patents.  Breach  laid  as  subsequent  to  the  filing  of  the 
disclaimers. 

Pleas  :  1.  A  denial  of  the  grant  by  the  Queen.  2.  That  plaintiff 
was  not  the  first  inventor.  8.  That  the  invention  was  not  new. 
4.  A  denial  that  a  specification  describing  the  invention  was 
enrolled.     5.  Not  guilty.    Issues  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  last  York  Assizes,  it 
appeared  that,  at  the  Great  Exhibition  in  *1851,  a  centrifugal  pump       [  *957  ] 
was  exhibited.    On  the  machine  was  inscribed :    "  Not  patented. 
Given  to  the  Public.     Invented  by  J.  G.  Appold.     Manufactured  by 
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Tktlet  E  as  ton  and  Amos."  This  machine,  now  well  known  as  Appold's 
Easton.  pump,  was  very  efficient ;  and  many  orders  were  given  to  Messrs. 
Easton  and  Amos,  who  were  the  defendants,  to  manufacture  similar 
pumps.  The  plaintiff  commenced  an  action  against  them  in  the 
Exchequer,  alleging  that  "  Appold's  Pump"  was  an  infringement  of 
a  patent  of  the  plaintiff.  On  the  trial  of  that  action,  it  appeared 
that  his  patent  and  specification  claimed  much  that  was  not  useful, 
and  much  that  was  not  new ;  and  he  was  nonsuited.  He  subse- 
quently obtained  leave  to  disclaim,  under  stat.  5  &  6  Will.  IV.  c.  83, 
s.  1.  On  the  trial  of  the  present  cause,  the  plaintiff's  letters  patent, 
dated  11th  February,  1846,  the  original  specification,  enrolled 
11th  August,  1846,  and  the  disclaimers,  filed  14th  April,  1853, 
were  put  in  evidence.  The  title  of  the  patent  was  for  "  Certain 
improvements  in  machinery,  for  raising  and  impelling  water  and 
other  liquids,  and  also  thereby  to  obtain  mechanical  power:19  but 
the  plaintiff  disclaimed  the  part  of  the  title  above  printed  in  italics. 
Drawings  were  attached  to  the  specification,  on  which  was  repre- 
sented, in  several  figures,  complicated  machinery.  It  is  sufficient, 
for  the  purposes  of  this  report,  to  state  that  on  these  drawings 
was  represented  a  wheel,  the  shaft  of  which  was  hollow,  and 
communicated  with  the  spokes  of  the  wheel,  which  were  also 
hollow ;  with,  at  the  extremity  of  each  spoke,  a  valve  opening  out- 
wards, so  that  any  liquid  might  pass  from  the  interior  of  the  shaft 
outwards  through  the  spokes,  but  could  not  return.  One  figure  in 
the  drawings  represented  such  a  wheel  placed  vertically  within  a 
[  *958  ]  hollow  case  which  ^included  the  whole  wheel ;  but  the  hollow  shaft 
at  each  end  passed  through  the  sides  of  the  case.  Outside  the  case 
the  hollow  shaft  communicated  at  each  end,  by  a  supply  pipe,  with 
the  reservoir  from  whence  the  water  was  to  be  raised.  A  com- 
munication by  a  discharge  pipe  between  the  bottom  of  the  hollow 
case  and  the  place  to  which  it  was  desired  to  convey  the  water  was 
also  shown  on  the  drawing.  There  was  also  a  representation  of  an 
air  pump  communicating  with  the  interior  of  the  shaft  of  the  wheel, 
and  of  machinery  for  causing  the  wheel  to  revolve  on  a  solid  shaft, 
which  was  represented  on  the  drawing  as  inside  the  hollow  shaft, 
and  as  supporting  both  it  and  the  wheel. 

The  specification  declared,  in  the  usual  form,  "  that  the  nature 
of  my  invention,  and  the  manner  in  which  the  same  is  to  be 
performed,  are  fully  described  and  ascertained  in  and  by  the 
following  statement  thereof,  reference  being  had  to  the  drawings 
hereunto  annexed,  and  to  the  figures  marked  thereon ;  that  is  to 
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say  "  &c.  It  then  contained  a  statement  that,  "  in  order  that  my  Tetley 
improvements  may  be  understood,  reference  must  be  had  to  the  easton. 
accompanying  drawings."  It  then  proceeded,  with  considerable 
minuteness,  to  explain  the  drawings,  in  substance  as  above  stated, 
and  to  explain  the  operation  of  the  machine,  which  was  that,  when, 
by  aid  of  the  air  pump,  the  air  within  the  hollow  shaft  and  spokes 
was  exhausted,  the  water  from  the  reservoir  would,  by  the  pressure 
of  the  atmosphere,  fill  them.  That  then  the  wheel  was  to  be  caused 
to  revolve ;  and  that,  by  centrifugal  force,  the  water  would  pass  out 
of  the  spokes  through  the  valves  at  their  extremities  into  the  hollow 
case.  If  it  was  not  desired  to  raise  the  water  higher,  the  case 
might  be  open ;  but,  if  it  was  *desired  to  raise  the  water  higher,  [  *959  J 
the  case  was  to  be  air  tight,  and  filled  with  air  so  much  compressed 
as  to  balance  the  column  of  water  in  the  pipe,  from  the  bottom  of 
the  case  to  the  place  to  which  the  water  was  to  be  conveyed.  So 
far  the  description  of  the  machine  was  such  as  might  have  been 
given  in  explaining  it  for  any  other  purpose  than  that  of  a  specifica- 
tion, and  contained  nothing  to  indicate  what  part  was  claimed  as 
the  patentee's  invention,  and  what  part  was  old.  This  part  of  the 
specification  was  not  altered  by  the  disclaimer.  The  specification, 
as  altered  by  the  disclaimer,  then  proceeded  as  follows  (1). 

"  The  operation  of  the  machine  having  now  been  explained,  and 
its  general  principles  exemplified  by  the  drawings,  I  now  proceed  to 
explain  the  several  points  following,  namely :  Where  the  terms 
'  liquid '  or  '  water '  are  used  in  this  my  specification,  I  mean  the 
same  to  imply  either  water  or  any  other  liquid  not  injurious  to  the 
materials  used  in  the  construction  of  the  machine.  In  this  sense, 
of  course,  acids  are  excepted.  I  do  not  confine  myself  to  the  use  of 
iron,  where  other  metals  or  other  materials  may  be  substituted.  I 
do  not  confine  myself  to  the  use  of  pipes  or  tubes  as  channels  for 
conveyance  of  the  liquids,  but  propose  to  use  vessels  of  any  desired 
configuration.  I  do  not  in  all  cases  propose  to  have  a  solid  shaft 
passing  through  and  carrying  the  hollow  wheel,  but  in  some  cases 
to  dispense  with  the  same,  and  to  cause  the  hollow  wheel  to  revolve 
on  its  *own  hollow  shaft,  passing  through  stuffing  boxes.  In  some  [  *960  ] 
cases  I  propose  also  to  dispense  with  hollow  shafts  for  the  wheel, 

(1)  Some  arguments  were  addressed  render    them   intelligible,    they    are 

to  the   Court,  founded  on  the  parts  omitted  in  the  text ;  aud  the  specifica- 

disclaimed,  as  aiding  in  construing  the  tion  is  given  as  if  it  had  been  amended 

other  parts :  but    the  Court  did  not  by  altering  the  original,  instead  of  by 

proceed  on  them ;    and,   as  it  would  filing  a  disclaimer, 
require    a    lengthened    statement    to 
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Tktlky  and  merely  to  have  an  opening  at  each  side  of  the  nave  for  admitting 
Eastok.  the  liquid.  In  some  special  cases  I  propose  to  have  an  entrance  for 
the  liquid  into  the  wheel  at  one  side  thereof  only,  and  to  counter- 
balance the  suction  arising  therefrom  by  producing  a  corresponding 
degree  of  suction  at  the  other  side,  without  admitting  the  liquid  at 
the  last  mentioned  side.  Where  the  term  '  suction  '  is  used  in  this 
my  specification,  I  mean  and  intend  the  same  to  signify  the 
difference  produced  by  the  abstraction  or  partial  abstraction  of  air 
from  the  inside,  and  the  pressure  of  air  externally  to  the  supply 
pipes.  In  reference  to  the  hollow  wheel,  I  do  not  confine  myself  to 
the  number  or  to  the  use  of  hollow  spokes ;  but  in  some  cases  pro- 
pose to  substitute  circular  discs  with  a  narrow  water  channel 
between,  and  a  valve,  or  flexible  valve  or  valves,  on  the  circumfer- 
ence (l),  so  as  to  have  a  channel  or  channels  in  the  interior  thereof 
for  the  passage  of  liquids,  and  adapted  to  neutralise  the  effects  of 
suction  by  having  a  corresponding  or  proportionate  degree  of  suction 
at  each  side.  Nor  do  I  confine  myself  to  a  form,  or  configuration, 
or  manner  of  connecting  together  any  other  parts  of  the  machine ; 
but  I  propose  to  vary  the  same.  In  reference  to  the  flexible  valves 
at  the  ends  of  the  hollow  spokes,  I  prefer  to  make  each  of  them  of 
two  halves  or  pieces  lengthwise,  and  sewed  or  otherwise  fastened 
[  *96i  j  up  each  *side ;  by  which  means  they  collapse  according  to  their 
weakest  form,  and  are  thereby  rendered  more  air  proof.  In  lieu  of 
the  exhausting  air  pump,  the  machine  may  be  primed  by  any  more 
convenient  and  ready  method.  In  lieu  of  the  stuffing  boxes,  joints 
may  be  made  air  tight  by  leather  or  any  suitable  means.  In  some 
places  I  propose  to  place  the  air  tight  case  in  the  liquid  to  be 
raised,  dispensing  altogether  with  the  supply  pipes.  I  also  propose 
to  place  the  hollow  wheel  horizontally,  or  in  any  other  position  as 
may  be  desirable. 

"Having  now  explained  the  manner  in  which  my  machine 
operates,  or  in  which  my  inventions  act,  and  pointed  out  that  the 
machinery  by  which  the  said  inventions  act  may  be  varied  almost 
to  an  indefinite  extent  in  the  manner  of  its  construction,  I  shall 
now  proceed  to  explain  more  particularly  what  I  claim  as  my  inven- 
tion or  inventions.  I  do  not  claim  to  be  the  discoverer  that  liquids 
may  be  raised  by  centrifugal  force ;  nor  do  I  claim  in  any  way  the 

(1)  The  incoherency  of  the  language  rally,  I  propose  to  construct  the  wheel 

arises  from  the  manner  in  which  part  of  every  variety  of  configunttion  so  long 

of  a  sentence  was  disclaimed.     In  the  as  the  same  is  constructed  sc  as  to  have." 

original    specification    the    sentence  The  words   in  italics  were,  amongst 

stood  thus  "  circumference;  and,  gene*  other  parts,  disclaimed. 
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sole  application  of  machinery  for  raising  water  or  other  liquids  by  Tetlby 
centrifugal  force,  except  only  when  the  same  is  used  as  a  means  of  easton. 
introducing  liquids  into  compressed  air. 

"Now  therefore,  First,  I  claim,  as  my  invention  and  application, 
the  means  of  neutralising  or  diminishing  the  effects  of  suction  at 
one  side  of  the  wheel,  by  causing  the  same  degree  (or  such  other 
proportionate  degree  as  may  be  required)  of  suction  at  both  sides 
thereof,  whereby  a  considerable  saving  of  power  is  effected. 

"  Second.  I  claim,  as  my  invention  and  application,  the  means 
of  increasing  the  action  of  the  machine  by  causing  the  liquid  to 
enter  the  wheel  at  both  sides. 

"  Third.  I  claim,  as  my  invention  and  application,  the  construct- 
ing of  machinery  for  raising  and  impelling  *water  and  other  liquids,  [  *9fi2  ] 
by  means  of  introducing  such  water  and  other  liquids  into  com- 
pressed air,  in  virtue  of  centrifugal  force  imparted  thereto  by  such 
machinery,  and  causing  such  compressed  air  to  operate  as  the  lift- 
ing, raising,  impelling  or  forcing  power,  to  impel  such  water  or 
other  liquid  upwards. 

"Fourth.  I  claim  the  application  of  the  before  mentioned  inven- 
tions, both  when  all  used  in  combination,  or  when  used  severally." 

Appold's  pump  also  was  worked  by  means  of  centrifugal  force 
applied  by  means  of  the  revolution  of  a  wheel  of  a  different  form 
from  that  shown  on  the  drawings.  Evidence  was  called,  to  show  that 
the  principle  was  the  same.  In  the  result  it  was  admitted  by  the 
plaintiff's  counsel  that  the  evidence  established  that  the  mode  of 
raising  water  by  the  revolution  of  a  hollow  wheel  was  not  new,  and 
had  indeed  been  the  subject  of  several  patents  before  that  of  the 
plaintiff;  and  that  the  wheel  was  an  essential  part  of  the  plaintiff's 
machine  as  described  on  his  drawings,  and  in  his  specification.  But 
there  was  evidence  that  the  manner  in  which  the  wheel  was  applied 
in  the  plaintiff's  machine,  as  so  described,  was  new,  and  especially 
that  the  mode  of  balancing  the  wheel  by  either  admitting  the  water 
on  both  sides,  or,  if  it  was  admitted  on  one  side  only,  counter- 
balancing the  suction  by  a  corresponding  degree  of  suction  at  the 
other  side,  was  new  and  useful,  and  formed  part  of  Appold's  pump. 
The  plaintiff's  counsel  contended  that,  though  the  elements  were 
old,  the  patent  was  good  for  their  combination.  The  learned  Judge 
declared  his  opinion  to  be,  that  the  specification  claimed  the  wheel 
absolutely,  and  that,  the  wheel  not  being  new,  the  specification  was 
too  large.  He  directed  a  verdict  for  *the  defendants  on  the  second  [  *963  ] 
and  third  issues,  and  for  the  plaintiff  on  the  others, 
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Tetlky  Atherton,  in  the  ensuing  Term,  obtained  a  rule  nisi  for  a  new 

Easton.      trial  on  the  ground  of  misdirection. 


Knowles  and  Hindmarch  showed  cause  (l)  : 

It  being  an  admitted  fact  that  the  wheel  is  old,  the  question 
comes  to  be,  whether  the  specification  claims  it.  It  is  precisely 
the  same  question  as  would  have  arisen  if  the  evidence  had  shown 
that  the  wheel  was  new,  and  the  defendants  had  now  been  con- 
tending that  it  was  not  protected  by  the  specification.  The  general 
rule  is,  that  the  specification  must  be  taken  prima  facie  to  claim  the 
whole  of  what  is  described  as  the  patentee's  invention,  unless  there 
be  something  to  show  that  part  of  the  thing  described  is  not  claimed. 
In  Hindmarch  On  Patent  Privileges,  188,  the  rule  is  thus  laid  down. 
But  if  the  specification  describes  more  than  the  invention  itself, 
it  must  clearly  point  out  which  of  the  things  described  are  old  and 
which  of  them  are  new.  And  if  the  subject  of  the  patent  privilege 
be  an  addition  to,  or  an  improvement  upon,  an  old  machine  or  other 
article,  the  specification  must  not  describe  the  whole  machine  or 
article  without  distinguishing  between  the  old  and  the  new  parts. 
For  the  proviso  in  the  patent  requires  that  the  invention  shall 
not  only  be  ascertained,  but  ascertained  with  particularity,  and 
it  is  impossible  to  contend  that  an  invention  is  so  ascertained  by  a 
specification,  if  it  describes  without  distinction  many  things  which 
•964  ]  are  old,  as  well  as  the  *invention  itself.  This  is  borne  out  by  the 
cases  there  cited ;  and  the  same  principle  is  acted  upon  in  a  recent 
case,  Holmes  v.  London  and  North  Western  Railway  Company  (2). 
In  Smith  v.  London  and  North  Western  Railway  Company  (a),  where 
the  question  was  whether  defendant  was  liable  for  pirating  a  part 
of  the  invention,  this  Court  held  that  each  part  was  claimed  by  a 
general  claim  of  the  machine  described.  In  the  present  case  the 
title  of  the  patent  is  for  improvements  in  machinery  "  for  raising 
and  impelling  water."  But  the  only  thing  in  the  machine 
described  in  the  specification  which  either  raises  or  impels  water 
is  the  wheel.  And  in  the  specification,  after  describing  the  whole 
new  and  old  together,  he  expressly  disclaims  some  things  and 
claims  others.  Thirdly,  he  claims  the  introduction  of  water  into 
compressed  air,  "  in  virtue  of  centrifugal  force  imparted  thereto  by 

(1)  The    case  concluded   this  day,  Wightman,  JJ. 

having  been    partly   heard    in    this  (2)  22nd  November,  1852,  Common 

Term,  November  21st  and  24th,  before  Pleas;  [12  0.  B.  831 ;]  22  L.  J.  C.  P.  57. 

Lord  Campbell,  Ch.  J.,  Coleridge  and  (3)  Ante,  p.  435. 
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such  machinery."     Surely  that  claims  the  machinery,  that  is  to      Tetlry 
say  the  wheel ;  for  nothing  else  imparts  centrifugal  force.     Lastly,      Easton. 
he  claims  "  the  before  mentioned  inventions,  both  when  all  used  in 
combination,  or  when  used  severally."    It  seems  difficult  to  choose 
words  better  adapted  for  claiming  the  whole. 

Atherton,  Hugh  Hill  and  Kemplay,  contra  : 
The  essence  of  the  plaintiff 's  invention  is  the  mode  of  counter-  ' 
acting  certain  defects  in  a  well-known  machine,  namely,  the  wheel 
for  raising  water  by  centrifugal  force.    This  is  effected  by  com- 
bining certain  machinery  with  the  wheel:    the  combination  is 
admitted  to  be  new;  and  nothing  more  is  claimed.     The  wheel, 
until  combined  *with  this  new  machinery,  was  put  out  of  equili-       [  *965  ] 
brium  by  the  vacuum  which  was  left  on  one  side  only :  this  defect 
is  obviated  by  producing  a  vacuum   on  the  other  side.    It  is 
undoubtedly  true  that,  if  a  specification  includes  what  is  old  as 
well  as  what  is  new,  the  patentee  must  be  taken  to  claim  all,  unless 
he  makes  it  appear  that  he  does  not  claim  that  which  is  old. 

(Lord  Campbell,  Ch.  J. :  Unless  he  makes  that  clearly  appear.) 

That  is  the  rule :  but  no  particular  form  of  words  is  necessary  for 
the  purpose.  This  specification,  taken  with  the  disclaimer,  satisfies 
that  rule.  It  distinctly  points  out  that  there  is  no  claim  for  the 
application  of  machinery  for  raising  water  by  centrifugal  force 
except  where  the  same  is  used  for  introducing  the  liquid  into  com- 
pressed air.  It  is  not  suggested,  on  the  other  side,  that  this 
application  of  compressed  air  is  other  than  new.  Then  the  first 
claim  is  confined  to  the  preservation  of  the  equilibrium  which  would 
be  disturbed  by  suction  on  one  side,  which  is  to  be  effected  by 
applying  suction  on  the  other  side,  as  described  before.  The 
second  claim  is  also  limited  to  what  is  indisputably  new,  the 
introduction  of  the  water  on  both  sides.  In  the  third  claim,  the 
essential  part  is  the  use  of  the  compressed  air.  It  is  true  that 
the  water  is  to  be  introduced  into  the  compressed  air  by  centrifugal 
force ;  but,  when  this  is  taken  in  connection  with  the  preceding 
express  disclaimer,  the  result  manifestly  is  that  the  claim  is,  not 
for  the  means  of  introducing  the  water,  but  in  respect  of  that  into 
which  the  water  is  introduced. 

(Lord  Campbell,  Ch.  J. :  If  the  wheel  had  been  new,  would  you 
not,  under  this  claim,  have  been  entitled  to  insist  that  your  patent 
was  infringed  by  any  one  who  used  the  wheel  ?) 

b.r. — vol.  xcv.  59 
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Tetlby  jf  the  wheel  was  used  for  the  purpose  of  introducing  the  water 
Eabton.  *into  the  compressed  air ;  not  otherwise.  The  previous  disclaimer 
[  *966  ]  would  destroy  the  claim  for  any  but  that  particular  combination. 
And  this  distinguishes  the  case  from  Holmes  v.  London  and  North 
Western  Railway  Company  (l),  where  the  machine  was  so  described 
that  it  was  not  possible  to  distinguish  what  was  old  from  what  was 
new.  The  same  remark  applies  to  the  authorities  referred  to  in  the 
passage  which  has  been  cited  from  Mr.  Hindmarch's  work.  The 
attempt  on  the  other  side  seems  to  be  to  show  that  the  wheel  is  the 
essential  part  of  the  whole  machine :  and  it  is  so,  in  some  sense  : 
but  the  claim  is  for  the  improvement  in  its  application.  Suppose  a 
mode  of  diminishing  the  friction  of  an  ordinary  carriage  wheel  were 
invented  :  that  might  be  claimed  in  a  patent  without  claiming  the 
invention  of  the  wheel  itself  :  and  this  might  be  done  by  language 
analogous  to  that  of  the  specification  in  question.  So  if  a  patentee  were 
the  first  to  apply  wheels  to  railways  :  he  might  support  a  specifica- 
tion in  which  he  said  that  he  did  not  claim  for  the  use  of  wheels 
to  support  carriages  except  where  they  were  applied  to  railways. 
The  fourth  claim  is  for  "  the  before  mentioned  inventions,  both  when 
all  used  in  combination,  or  when  used  severally."  The  effect  of  this 
of  course  depends  upon  the  sense  in  which  the  word  "  inventions  " 
has  been  before  used.  But  the  specification  explains  that  the  wheel 
for  raising  water  by  centrifugal  force  is  not  claimed  as  an  invention. 

Lord  Campbell,  Ch.  J. : 

This  rule  must  be  discharged.  It  is  quite  clear  that  the  patentee 
[  *967  ]  has  described  the  *wheel  as  part  of  the  machinery  for  raising  and 
impelling  water.  That  is  so,  both  in  the  description  and  the 
diagram.  Then  it  was  proved,  and  is  now  admitted,  that  the  wheel 
is  not  new.  That  being  so,  the  claim  is  prima  facie  bad,  because 
prima  facie  all  must  be  taken  to  be  claimed  which  is  described  as 
part  of  the  machinery.  It  then  lies  on  the  patentee  to  show  that 
he  has  clearly  pointed  out  what  is  not  new ;  for  the  rule  is  that  this 
must  be  done  clearly.  I  am  of  opinion  that  there  is  nothing  to 
show  that  the  wheel  is  not  comprehended  in  the  claim.  I  do  not 
think  that  the  words  of  the  disclaimer,  which  precede  the  four 
claims,  amount  to  anything  like  a  clear  disclaimer  of  the  wheel. 
But,  when  we  come  to  the  third  and  fourth  claims,  we  find  that  the 
wheel  is  directly  claimed.  As  to  the  third,  the  wheel  clearly  is  a 
part  of  the  "  machinery  for  raising  and  impelling  water  "  into  the 

(1)  Ante,  p.  928,  not©  (2). 
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compressed  air :  it  does  so  "  in  virtue  of  centrifugal  force  imparted       Tktley 

V. 

thereto  by  such  machinery."    Then  the  fourth  claim  includes  "  the      Easton. 

application  of  the  before  mentioned  inventions,  both  when  all  used  in 

combination,  or  when  used  severally/'   Had  the  wheel  been  new,  and 

the  plaintiff  had  been  suing  for  the  infringement  of  this  patent  by 

the  mere  use  of  such  wheel,  this  fourth  claim  would  have  furnished 

him  with  a  most  powerful  argument  to  show  that  the  patent  was 

infringed :  and  the  action  would  have  clearly  lain,  according  to  Smith 

v.  Ijondon  and  North  Western  Railway  Company  (1).    Even  if  this  is 

not  so,  the  exclusion  is  at  least  equivocal ;  and  that  is  not  enough 

to  protect  the  specification  :  the  law  on  this  point  is  well  explained 

in  Holmes  v.  London  and  North  Western  Railway  Company  (a). 

Coleridge,  J. :  [  968  ] 

I  also  am  of  opinion  that  this  rule  must  be  discharged.  What 
does  the  patentee  claim  affirmatively,  and  what  does  he  disclaim  ? 
He  says  that  he  does  not  claim  the  application  of  machinery  for 
raising  water  by  centrifugal  force,  except  only  when  it  is  used  as  a 
means  of  introducing  liquids  into  compressed  air.  He  does  there- 
fore claim  it  when  it  is  so  used.  Then,  that  being  the  claim,  what 
is  the  rule  of  law?  I  will  take  it  as  well  expressed  by  Mr.  Atherton : 
if  a  specification  includes  what  is  old  as  well  as  what  is  new,  the 
patentee  must  be  taken  to  claim  all,  unless  he  clearly  makes  it 
appear  that  he  does  not  claim  that  which  is  old.  Indeed  this  rule 
might  be  perhaps  modified  somewhat  in  favour  of  the  patentee : 
for,  if  he  had  occasion  to  introduce  a  hinge  into  his  machinery,  it 
would  be  absurd  that  he  should  point  out  the  hinge  as  not  new. 
But  here,  among  the  things  used  as  part  of  the  machinery,  is  the 
wheel.  Does  he  treat  that  as  an  old  invention,  such  an  invention 
as  was  too  notoriously  old  to  require  disclaimer  ?  On  the  contrary,  we 
find  an  elaborate  description  of  the  wheel ;  and  it  is  introduced  into 
the  patent  as  one  of  the  things  necessary  to  make  up  the  machine. 
Now  we  have  heard  three  very  ingenious  arguments  in  defence  of 

(1)  Ante,  p.  435.  and  what  is  old;  and  it  is  also  ad- 

(2)  Ante,  p.  928,  note  (2).  [The  raitted  that  a  patent  may  be  obtained 
following  passage,  from  the  judgment  for  a  combination  of  known  instru- 
of  Jervis,  Ch.  J.,  seems  to  be  the  ments  or  parts,  provided  it  is  properly 
relevant  one :  "  It  is  admitted,  as  a  described."  The  Court  held  that  in 
general  proposition,  that  a  patentee  the  case  before  them  "  the  rule  which 
must  in  his  specification  correctly  requires  the  patentee  distinctly  to 
describe  the  nature  of  his  invention,  state  what  is  new  and  what  is  old" 
or  in  such  a  manner  that  a  person  had  not  been  complied  with :  12  C.  B. 
of    ordinary  understanding    may  on  at  pp.  851,  853.— F.  P.] 

reading  it  see  what  is  claimed  as  new, 

59—2 


982  1858.     Q.  B.     2  EL.  &  BL.  968—969.  [r.r. 

Tetley       the  specification :   yet  in  no  one  of  them  was  the  counsel   bold 

E aston.      enough  to  address  himself  to  the  argument  that  any  one  reading 

this  patent  would  think  himself  debarred  from  the  use  of  the  wheel 

unless  he  happened  to  know  that  it  was  old.     Therefore,  according 

to  Mr.  Atherton's  own  test,  the  claim  comprehends  too  much. 

Wightman,  J. : 

It  clearly  appeared  that  the  plaintiff  claimed  a  combination  of 
[  *969  ]  machinery,  some  of  which  was  *old  and  some  new.  He  was  then 
bound  carefully  to  show  that  he  did  not  claim  what  was  old.  Here 
the  invention,  as  described,  would  no  doubt  include  all  the  wheel 
unless  there  was  something  to  show  the  contrary.  Looking  at  the 
specification,  the  wheel  is  the  primary  part  of  the  machine.  Then 
it  says  :  "  in  reference  to  the  hollow  wheel,  I  do  not  confine  myself 
to  the  number  or  to  the  use  of  hollow  spokes ;  but  in  some  cases 
propose  to  substitute  circular  discs  "  &c. ;  thus  explaining  that  the 
patentee's  construction  of  the  wheel  is  to  vary  under  particular 
circumstances.  Now  it  is  agreed  that  the  wheel  is  not  new  :  can  it 
be  said  that  the  specification  shows  it  is  not  so  ?  Look,  in  the  first 
place,  to  what  the  patentee  says  he  does  not  claim :  it  comprehends 
nothing  showing  that  the  wheel  is  disclaimed.  The  wheel  is  not 
claimed,  indeed,  in  the  first  two  items  of  the  claim  :  but  in  the  third 
he  claims  the  constructing  of  machinery  for  impelling  water  into 
compressed  air  in  virtue  of  centrifugal  force.  A  person  looking  at 
the  diagram  would  clearly  interpret  that  claim  as  comprehending 
the  wheel.  I  have  heard  no  answer  to  this.  On  the  authority  of 
the  cases  cited,  I  cannot  doubt  that  the  claim  is  too  large. 

Erle,  J. : 

I  did  not  hear  the  whole  of  the  argument,  and  therefore  abstain 

from  pronouncing  an  opinion. 

Rule  discharged. 

m 

1858. 

aw.  25.  DOE  d.  LEES  v.   FORD. 

r~  ,  (2  El.  &  Bl.  970—990 ;  S.  0.  23  L.  J.  Q.  B.  53 ;  2  C.  L.  R.  654 ;  18  Jur.  420.) 

By  marriage  settlement,  0.,  the  husband,  in  consideration  of  the  intended 
marriage  and  of  the  fortune  of  S.,  the  wife,  to  which  C.  was  to  become 
entitled  on  the  marriage,  released  land  to  the  use  of  himself  in  fee  until  the 
marriage ;  and,  after  the  marriage,  to  the  use  of  himself  for  life ;  remainder 
to  trustees  to  preserve  contingent  remainders ;  and,  after  the  decease  of  C. 
in  case  S.  should  survive  him,  to  the  use  of  S.  for  life ;  remainder  to  trustees 
to  preserve  contingent  remainders ;  and,  after  the  decease  of  the  survivor 
of  C.  and  S.y  in  case  there  should  be  only  one  child  of  the  marriage  then 
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living,  and  no  other  child  then  dead  leaving  issue,  to  the  use  of  such  child        Doe  d. 
in  fee  ;  but,  in  caeo  there  should  happen  to  be  more  than  one  such  child  Lbks 

living  at  the  decease  of  the  survivor  of  C.  and  S.,  or  any  child  or  children  Ford 
then  dead  leaving  issue,  then  to  the  use  of  all  such  children  of  C.  and  S. 
and  such  children's  children,  respectively,  for  such  estates  as  C.  and  S. 
should  jointly  appoint,  and,  in  default  of  such  appointment,  as  the  survivor 
should  appoint ;  and,  in  default  of  such  appointment,  to  the  use  of  all  the 
children  of  the  marriage  as  tenants  in  common  and  of  the  heirs  of  their  re- 
spective bodies,  with  cross  remainders ;  and,  "  for  default  of  all  such  issue," 
to  the  use  of  four  brothers  and  sisters  of  S.  as  tenants  in  common  in  fee. 

S.  survived  C. :  there  were  two  children  of  the  marriage,  of  whom  both 
died,  without  leaving  issue,  in  the  lifetime  of  S.  No  appointment  was 
made: 

Held,  by  Lord  Campbell,  Ch.  J.,  Coleridge  and  Wightman,  JJ.,  that 
the  remainder  to  S.'s  brothers  and  sisters  took  effect,  as  it  was  not  a 
limitation  in  remainder  after  the  determination  of  the  estates  given  to  the 
children  as  tenants  in  common  in  tail  by  the  limitation  immediately  pre- 
ceding, but  was  an  independent  limitation  to  take  effect  in  case  there  were, 
at  the  time  of  the  death  of  the  survivor  of  C.  and  S.,  no  issue  in  whom  any 
of  the  previous  limitations  could  vest. 

CROMPTON,  J.  ditsentiente. 

Ejectment  for  lands  in  Staffordshire.  By  consent,  and  order  of 
Wightman,  J.,  a  case  was  stated  for  the  opinion  of  the  Court.  The 
facts  fully  appear  from  the  following  statement,  which  is  taken 
from  the  judgment  of  Crompton,  J.,  after  mentioned. 

"  This  was  an  action  of  ejectment,  in  which  a  special  case  was 
stated  by  consent  for  the  opinion  of  the  Court. 

"  The  question  arose  on  the  construction  of  a  settlement  made  on 
the  marriage  of  Lydia  Sutton  with  John  Clarke,  by  deeds  of  lease 
and  release,  dated  24th  and  25th  days  of  August,  1803. 

"  By  the  release,  in  consideration  of  the  intended  marriage,  and  [  971  ] 
of  the  wife's  fortune,  amounting  to  1,200/.,  which  the  husband  was 
to  become  entitled  to  on  the  marriage,  John  Clarke,  the  intended 
husband,  granted  and  released  the  premises  in  question  to  Hugh 
Ford  and  William  Sutton  and  their  heirs,  habendum  to  them,  their 
heirs  and  assigns,  to  the  use  of  John  Clarke,  his  heirs  and  assigns, 
until  the  marriage ;  and,  after  the  solemnization  of  the  marriage, 
to  the  use  of  John  Clarke  for  life,  with  remainder  to  Ford  and 
Sutton  and  their  heirs  during  the  life  of  John  Clarke,  to  support 
contingent  remainders;  and,  from  and  after  the  decease  of  John 
Clarke,  in  case  Lydia  Sutton  should  survive  him,  to  her  use  for  life, 
remainder  to  trustees  to  preserve  contingent  remainders ;  and,  after 
the  decease  of  the  survivor  of  John  Clarke  and  Lydia  Sutton,  in 
case  there  should  be  one  child  only,  whether  son  or  daughter, 
of  the  marriage,  then  living,  and  no  other  child  of  the  marriage 
should  be  then  dead  leaving  issue,  to  the  use  of  such  child  in  fee ; 
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Dob  d.      bat,  in  case  there  should  happen  to  he  more  than  one  such  child 
r.  living  at  the  decease  of  the  survivor  of  them,  the  said  John  Clarke 

0RD"  and  Lydia  Sutton,  or  any  child  or  children  of  them  should  be  then 
dead  leaving  issue,  then  to  the  use  of  all  and  every  one  or  more  of 
such  children  of  John  Clarke  and  Lydia  Sutton  and  such  children's 
children  respectively,  for  such  estates,  interests  and  proportions  as 
the  husband  and  wife  should  jointly  appoint;  and,  in  default  of 
such  appointment,  as  the  survivor  of  the  husband  and  wife  should 
appoint,  by  deed  or  will ;  and,  in  default  of  such  appointment,  to 
the  use  of  all  the  children  of  the  marriage,  share  and  share  alike, 
as  tenants  in  common,  and  of  the  several  and  respective  heirs  of 
[  *972  ]  the  several  and  respective  bodies  *of  all  such  children  lawfully 
issuing  ;  and,  if  one  or  more  of  such  children  should  happen  to  die 
without  issue  of  his  or  her  bodies  or  body,  then,  as  to  the  original 
part  or  share,  or  parts  and  shares,  of  such  child  or  children  whose 
issue  should  so  fail,  as  well  as  to  subsequently  accruing  parts  and 
shares,  to  the  use  of  the  remaining  and  others  of  the  said  children, 
if  more  than  one,  and  the  heirs  of  their  respective  bodies,  equally 
to  be  divided  between  such  remaining  and  other  children,  share  and 
share  alike,  as  tenants  in  common  ;  and,  if  there  should  be  but  one 
such  remaining  or  other  child,  then  to  the  use  of  such  child,  and  the 
heirs  of  his  or  her  body ;  and,  for  default  of  all  such  issue,  to  the  use 
of  the  said  William  Sutton  and  three  other  persons,  the  four  being 
brothers  and  sisters  of  Lydia  Sutton,  as  tenants  in  common  in  fee. 

"There  was  issue  of  the  marriage,  Ann  Clarke,  who  died  in  the 
year  1814,  under  age  and  without  having  been  married,  and  John 
George  Clarke.  John  Clarke,  the  settlor,  died  in  the  year  1825, 
intestate,  leaving  his  widow  Lydia  Clarke  and  his  son  John  George 
Clarke  him  surviving.  John  George  Clarke  died  intestate,  without 
having  been  married,  in  1851,  in  the  life  time  of  his  mother  Lydia 
Clarke,  who  died  later  in  the  same  year  1851.  The  lessor  of  the 
plaintiff  was  the  heir-at-law  both  of  John  Clarke,  the  settlor,  and  of 
John  George  Clarke,  his  son. 

"  No  appointment  was  ever  made  under  the  settlement. 

"  The  defendants  represent  the  four  persons  in  whose  favour  the 
ultimate  limitation  in  the  settlement  was  made." 
[  *973  ]  The  question  for  the  opinion  of  the  Court  was   stated  *to  be : 

Whether,  in  the  events  which  happened,  the  limitation  in  the 
hereinbefore  stated  indenture  of  settlement  to  the  use  of  W.  Sutton, 
A.  Mycock,  H.  Ford  and  M.  Catton,  and  their  respective  heirs  and 
assigns,  took  effect. 
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If  it  did,  a  Nolle  prosequi  to  be  entered  immediately  after  the        D°B  d. 
decision  of  the  case  or  otherwise  as  the  Court  may  direct :  but,  if  r. 

the  above  mentioned  limitation  failed  of  effect,  judgment  to   be        FoRD* 
entered  for  the  lessor  of  the  plaintiff. 

The  case  was  argued  in  last  Hilary  Term  (l),  and  again  in  this 
Term  (2),  by  Rtuiall  for  the  plaintiff  and  Phipson  for  the  defendants. 

The  points  are  so  fully  stated,  in  the  following  judgments,  as  to 
render  a  report  of  the  arguments  unnecessary. 

Car.  adv.  vult. 

There  being  a  difference  of  opinion  on  the  Bench,  the  learned 
Judges  now  delivered  judgment  seriatim. 

Crompton,  J.,  after  stating  the  effect  of  the  case  (as  ante,  p.  983), 
proceeded  as  follows : 

The  question  was,  Whether  the  ultimate  limitation  to  the  parties 
whom  the  defendants  represented  depended  on  the  contingency 
annexed  to  the  preceding  limitation. 

The  plaintiff  contended  that  this  ultimate  limitation  (as  well  as 
all  the  limitations  after  that  to  the  only  child  in  fee  if  there  were 
only  one  child  of  the  marriage  and  no  issue  of  any  child  living  at 
the  death  of  the  survivor  *of  husband  and  wife)  was  contingent  on  [  *974  ] 
the  event  of  there  being  more  than  one  child  of  the  marriage  living 
at  the  death  of  the  survivor,  or  of  any  child  or  children  of  the 
marriage  being  then  dead  leaving  issue ;  and  that,  in  the  event 
which  happened,  of  there  being  no  child  or  children  or  issue  of  child 
or  children  of  the  marriage  living  at  the  time  of  the  death  of  the 
survivor  of  the  husband  and  wife,  this  limitation  never  took  effect. 
And  I  am  of  opinion  that  this  is  the  true  construction  of  the 
settlement. 

The  deed  provides  that,  after  the  life  estates,  the  premises  in 
question  were,  in  the  one  event  of  there  being  one  child  only  living 
at  the  death  of  the  survivor,  to  go  to  such  one  child  in  fee,  and 
that,  in  the  other  event  of  there  being  more  than  one  child,  they 
were  to  go,  subject  to  the  powers  of  appointment,  to  the  children  as 
tenants  in  common  in  tail,  with  remainder,  as  I  construe  it,  to  four 
of  the  wife's  relations  in  fee. 

The  general  rule  on  this  subject  with  respect  to  wills  appears  to 

(1)  January    25th,    1853.      Before  (2)  November  15th,    1853.     Before 

Lord    Campbell,    Ch.    J.,    Coleridge,      the  same  Judges. 
Wightman  and  Crompton,  J  J. 


986  1858.    Q.  B.    2  EL.  &  BL.  974—976.  [e.e. 

dob  d.       me  to  be  correctly  stated  in  the  passage  in  1  Jarman  on  Wills,  752, 
*.  758,  to  which  we  were  referred  in  the  course  of  the  first  argument. 

Foun.  "When  a  contingent  particular  estate  is  followed  by  other  limita- 
tions, a  question  frequently  arises,  whether  the  contingency  affects 
such  estate  only,  or  extends  to  the  whole  series.  The  rule  in  these 
cases  seems  to  be,  that  if  the  ulterior  limitations  be  immediately 
consecutive  on  the  particular  contingent  estate  in  unbroken  con- 
tinuity, and  no  intention  or  purpose  is  expressed  with  reference  to 
that  estate,  in  contradistinction  to  the  others,  the  whole  will  be 
considered  to  hinge  on  the  same  contingency;  and  that,  too, 
although  the  contingency  relate  personally  to  the  object  of  the  par- 

[  *976  ]  ticular  estate,  and  therefore  appear  *not  reasonably  applied  to  the 
ulterior  limitations.  Thus,  where  an  estate  for  life  is  made  to 
depend  on  the  contingency  of  the  object  of  it  being  alive  at  the 
period  when  the  preceding  estates  determine,  limitations  consecutive 
on  that  estate  have  been  held  to  be  contingent  on  the  same  event, 
for  want  of  something  in  the  will  to  authorize  a  distinction  between 
them.,,  The  present  case  appears  to  me  to  fall  within  the  general 
rule  as  to  the  contingency  affecting  the  estate  in  remainder,  and 
not  within  the  exceptions  stated  in  the  same  book,  which  are  (l) : 
"  First,  where  the  words  of  contingency,"  on  which  the  particular 
estate  is  to  arise,  "  are  referable  to,  and  evidently  spring  from,  an 
intention  which  the  testator  has  expressed  in  regard  to  that  estate, 
by  way  of  distinction  from  the  others ; "  as  in  the  case  (2)  where 
the  testator  stated  that  his  sister  would  want  nothing  unless  she 
survived  her  husband,  and  the  contingency  was  therefore  plainly 
meant  to  affect  her  life  estate  only,  and  not  to  affect  the  ulterior 
limitations.  And,  secondly  (1),  "  where  the  ulterior  limitations  do 
not  follow  such  contingent  estate,  in  one  uninterrupted  series,  in 
the  nature  of  remainders,  but  assume  the  form  of  substantive 
independent  gifts.  As,  in  the  case  of  Lethieullivr  v.  Tracy  (»)," 
where  the  words  "Item,  I  give  and  devise  "  were  thought  to  evince 
an  intention  of  separating  the  devise  in  question  from  the  preceding 
contingent  limitations. 

I  do  not  think  that  the  present  case  can   fall  under  either  of 
these  exceptions.     The  limitation  to  the  wife's  relations  seems  to 

[«97«]  me  to  be  the  limitation  of  a  remainder  *following  the  preceding 
contingent  estates,  in  the  usual  course,  and  in  the  form  of  a 
remainder,  without  assuming  the  form  of  an  independent  gift ;  and 

(1)  1  Jarman  on  Wills,  764  [5th  ed.  (2)  Horton  v.  Whittaker,  1  T.  B.  316. 

787].  (3)  3  Atk.  774. 
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I  see  no  sufficient  expression  of  intention  to  separate  the  remainder        Doe  d. 
from  the  contingency  upon  which  the  particular  estate  is  to  arise.  r. 

It  was  suggested  that  the  words  "  for  default  of  all  such  issue"  Fobi>. 
must  be  taken  to  mean  "on  failure  of  all  the  preceding  limita- 
tions:" but  I  think  that  the  expression,  as  used  in  this  deed,  must 
be  construed  as  referring  to  the  failure  of  the  issue  in  tail.  Estates 
tail  have  before  been  given  to  all  the  children  and  the  heirs  of 
their  bodies  ;  and  provision  has  been  made  as  to  survivorship  with 
respect  to  the  children  dying  and  leaving  issue ;  and  the  word  "  all " 
is  properly  used  to  show  that  all  the  issue  of  the  children,  or  of 
the  survivors  of  the  children,  before  mentioned  in  several  places, 
should  fail  before  the  remainder  was  to  come  into  operation.  The 
words  "  for  default  of  all  such  issue  "  cannot  be  construed  to  mean 
"if  all  the  limitations  fail  indefinitely;"  as  this  would  apply  to  a 
general  indefinite  failure  of  heirs  general,  if  the  first  devise  in  the 
case  of  one  son  took  effect:  nor  can  they  be  limited  to  the  con- 
tingency to  happen  at  the  death  of  the  survivor  of  the  father  and 
mother ;  for  then  the  case  of  the  failure  of  the  issue  in  tail,  if  the 
estates  tail  vested  in  the  children,  would  be  unprovided  for,  contrary 
to  the  clear  intention  of  the  deed.  Such  a  construction  would  leave 
the  ultimate  remainder  in  fee,  after  the  estates  tail,  undisposed  of, 
and  would  exclude  the  wife's  relations  from  taking  in  the  very  case 
in  which  they  seem  to  me  to  have  been  intended  to  take,  that  of 
the  children  taking  estates  tail,  and  the  tenants  in  tail  dying  with- 
out issue  in  tail.  This  would  be  construing  the  words  "  for  default 
*of  all  such  issue  "  as  excluding  all  the  various  classes  of  issue,  [  *977  1 
properly  so  called,  which  are  mentioned  immediately  before  the 
limitations  in  question,  and  which  are  clearly  within  and  sufficient 
to  satisfy  the  words  "  for  default  of  all  such  issue." 

The  only  way  of  giving  effect  to  the  case  of  the  defendant,  as 
it  appears  to  me,  would  be  by  holding  that  the  limitation  in 
question  was  to  operate  by  way  of  a  third  contingency,  in  the 
event  of  neither  of  the  alternative  contingencies  mentioned  in 
the  deed  happening ;  but  that,  if  the  second  alternative  mentioned 
in  the  deed  happened,  it  was  to  vest  as  a  remainder  dependent 
on  the  estate  tail.  On  this  part  of  the  case  I  have  entertained 
considerable  doubt,  and  wish  to  express  myself  with  the  greatest 
diffidence,  when  I  find  the  view  I  take  is  opposed  to  the  opinion 
of  the  rest  of  the  Court.  Very  probably,  if  the  settlor  had  thought 
of  the  third  contingency,  that  of  there  being  no  child  alive  at 
the  death  of  the  survivor  of  the  husband  and  wife,  he  would  have 
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ix>k  d.       provided  for  it ;  but  I  think  that  it  would  be  straining  the  words  of 

r.  this  deed  to  give  it  the  effect  above  referred  to. 

*ord.  The  settlor  having  provided  for  the  two  contingencies  by  the  use 

of  the  appropriate  words  "  in  case  there  shall  be  no  child  "  &c,  and 
"  in  case  there  shall  be  more  than  one  child  "  &c,  "  at  the  death  of 
the  survivor,"  in  my  opinion  the  words  "for  default  of  all  such 
issue  "  cannot  be  construed,  without  violence,  to  apply  to  the  third 
contingency,  and  to  mean  "  in  case  there  should  be  no  child  at  the 
death  of  the  survivor,"  especially  in  a  passage  where  they  naturally 
refer  to  all  the  several  classes  of  issue  of  all  the  children  preceding 
the  limitation  in  question,  and  have  an  ample  meaning  if  construed 
[  *y78  ]  to  *refer  to  such  issue.  If  the  settlor  had  intended  to  give  the 
ultimate  remainder  in  fee  after  the  estates  tail,  the  words  used 
would  be  those  exactly  appropriate  to  carry  out  such  an  intention  ; 
and  I  do  not  find  any  expression  to  satisfy  me  that  we  should  either 
overlook  the  classes  of  issue  to  which  the  words,  grammatically  and 
according  to  their  collocation,  refer,  or,  where  those  classes  of  issue 
are  sufficient  to  satisfy  the  meaning,  that  we  should  look  to  the 
earlier  part  of  the  deed  to  include  the  case  of  an  alternative  not 
necessarily  or  naturally  implied  in  the  deed;  especially  when 
the  settlor  has  used  different  and  proper  words  when  he  described 
alternatives  of  the  same  nature. 

I  construe  the  words  in  question,  therefore,  as  the  ordinary 
limitation,  in  the  usual  way  of  the  ultimate  remainder  in  fee  after 
estates  tail:  and  the  case  appears  to  me  to  fall  within  the  rule 
above  adverted  to,  as  to  a  contingency  on  which  a  particular  estate 
is  to  arise  affecting  the  subsequent  limitations  by  way  of  remainder, 
and  not  to  fall  within  the  exceptions  to  that  rule.  And  I  think  that 
the  contingency  in  this  case  was  annexed  to  the  ultimate  remainder 
in  fee,  as  well  as  to  the  estate  tail  of  the  children ;  and  that,  both 
having  failed  of  effect  in  the  event  which  happened,  the  lessor  of 
the  plaintiff  is  entitled  to  judgment. 

Wiohtman,  J.  : 

The  question  in  this  case  is,  what  is  the  construction  to  be  put 
upon  the  words  "  for  default  of  all  such  issue,"  used  in  the  settle- 
ment, in  expressing  the  contingency  upon  which  the  remainder  to 
those  whom  the  defendants  represent  is  to  take  effect.  This  being 
r  *070  ]  the  case  of  a  deed,  the  construction  of  the  terms  *ir»ust  be  according 
to  the  apparent  intention  of  the  settlor,  to  be  collected  from  the  deed 
itself, 
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For  the  purpose  of  the  present  question,  the  limitations  in  the       Doe  d. 
settlement  may  be  stated  to  be:  to  the  settlor  for  life,  remainder  to         '^.f8 
his  wife  for  life,  remainder,  if  only  one  child  living  at  the  death  of        FoKD- 
the  survivor  of  the  settlor  and  his  wife,  and  no  child  dead  leaving 
issue,  to  such  surviving  child  in  fee ;  but,  if,  at  the  death  of  the 
survivor  of  the  settlor  and  his  wife,  there  should  be  more  than  one 
child  living,  or  a  child  or  children  should  have  died  leaving  issue, 
then  to  such  surviving  child  or  children,  and  such  children's  chil- 
dren, as  tenants  in  common  in  tail,  with  cross  remainders ;  and, 
"  for  default  of  all  such  issue,"  to  the  persons  whom  the  defendants 
represent,  in  fee. 

It  was  contended,  for  the  plaintiff,  that  the  remainder  to  those 
represented  by  the  defendants  was  dependent  upon  the  preceding 
limitations,  and  contingent  upon  their  (or  one  of  them)  becoming 
vested ;  and  that  the  remainder  could  only  take  effect  in  case  there 
had  been  children  of  the  settlor  and  his  wife,  or  children's  children 
living  at  the  death  of  the  survivor  of  the  settlor  and  his  wife, 
who  took  an  estate  in  tail  which  afterwards  failed  for  want  of 
issue.  It  was  said  that,  if  there  had  been  only  one  child  living  at 
the  death  of  the  survivor,  and  no  child  of  a  deceased  child,  such 
living  child  would  have  taken  an  estate  in  fee,  and  the  remainder 
in  question  could  not  have  taken  effect;  and  that,  therefore,  it 
must  depend  upon  an  estate  tail  taking  effect  and  then  failing.  It 
was  admitted  that  if,  instead  of  "  issue,"  the  word  "  children  "  had 
been  used  it  might  have  been  different.  For  the  defendants  it  was 
contended  that  the  term  "  for  *default  of  all  such  issue,"  as  used  in  [  *980  ] 
the  settlement  in  question,  means,  if  there  should  be  no  issue  who 
could  take  under  any  of  the  preceding  limitations :  and  that,  if,  at 
the  death  of  the  survivor  of  the  settlor  and  his  wife,  there  should 
neither  be  one  child  living  who  could  take  in  fee  simple,  nor  more 
than  one  child,  or  one  child  and  the  issue  of  a  deceased  child,  who 
could  take  in  fee  tail,  then  the  remainder  in  question  would  take 
effect. 

Many  cases  were  cited  upon  the  argument ;  but,  as  the  general 
principles  applicable  to  the  subject  were  not  disputed,  it  seems 
to  me  unnecessary  to  observe  upon  the  cases,  which  all  turn  upon 
the  particular  words  and  expressions  which  are  the  subject  of  each 
decision,  and  which  are  only  direct  authorities  when  the  very  same 
terms  are  brought  into  question  (l). 

(1)  The  authorities  referred  to  in  the  judgment,  were  the  following: 
argument,  besides  those  mentioned  in      Gulliver  v.  Wickttt,  1  Wils.  105 ;  Avdyn 
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Dob  cL  The  present  case  has  been  twice  very  ably  and  elaborately  argued : 

v.  but  the  impression  produced  upon  my  mind  upon  the  first  argument 

Fobd.  gf-jij  remains;  and  i  have  come  to  the  conclusion  that  the  con- 
struction put  upoh  the  terms  of  the  settlement  on  the  part  of  the 
defendants  is  the  true  construction ;  and  that  the  remainder  to 
those  whom  the  defendants  represent  was  not  a  remainder  upon 
the  estate  tail,  to  take  effect  only  in  case  that  estate  vested,  and 
[  *98i  ]  dependent  upon  it,  but  that  it  was  an  independent  ^remainder,  to 
take  effect  if  all  the  preceding  limitations  failed  by  reason  of  there 
being  no  issue  living  at  the  death  of  the  survivor  of  the  settlor  and 
his  wife  who  could  take  under  them. 

It  is  true  that,  by  this  construction,  there  would  be  no  remainder 
dependent  upon  the  estate  tail ;  and  the  ultimate  fee,  upon  the 
vesting  of  the  estate  tail,  in  case  it  did  vest,  would  be  undisposed 
of :  but  such  a  remainder  if  the  estates  tail  with  the  cross 
remainders  vested  would  be  of  comparatively  trifling  value;  and 
the  object  of  the  settlement  seems  to  have  been,  in  the  first  instance, 
to  provide  for  the  children  of  the  marriage  and  their  issue ;  and,  if 
there  were  none  living  at  the  death  of  the  survivor  of  the  settlor 
and  his  wife,  that  the  estate  should  then  go  to  the  family  of  the 
wife,  whose  fortune  seems  to  have  been  the  consideration  for  the 
settlement. 

Upon  the  whole,  it  appears  to  me  that  the  proper  construction  to 
be  put  upon  the  remainder  over  to  the  relations  of  the  wife  of  the 
settlor  is,  that  it  is  not  a  remainder  upon  the  preceding  limitations 
in  tail  merely,  and  depending  upon  their  vesting,  but  that  it  is  a 
remainder  to  take  effect  upon  failure  of  any  issue  who  could  take 
estates  under  the  preceding  limitations :  and  that  the  defendants 
are  entitled  to  our  judgment. 

Coleridge,  J. : 

It  is  unnecessary  for  me  to  repeat  the  terms  of  the  settlement, 
which  have  been  already  stated  ;  and  I  shall,  I  believe,  be  able  to 

v.  Ward,  1  Ves.  Sen.  420 ;  Wingrave  v.  B.  &  0.  721) ;  Fearne's  Cont.  Rem.  233, 

Pal  grave,  1  P.  Wms.  400;  Hotchkinv.  &c.  ;  Luddington  v.  Kiine,  1  Ld.  Bay. 

Humfrey,  17  R  B.  168  (2  Madd.  65);  203  ;  Fitting  v.  Allen,  67  B.  B.  339  (12 

Davis,  lessee  of  Pierce,  v.   Norton,  2  M.  &  W.  279) ;  Tdibrvy  v.  Colt.  1  M. 

P.  Wms.  390;  Dved.  Vesseyv.  Wilkin-  &  W.  250;  Denn  d.  Jladctyffev.  Bay- 

son,  2  T.  B.  209;  Doo  v.  Brabant,  2  shaw,  3  B.B.  242  (6  T.B.  o\2) ;  Jeffery 

B.  B.  503  (4  T.  B.    706);   Quiche   v.  v.   Jeffery,    17   Sim.    26;    Nat>peT  v. 

Leach,  67  B.  B.  574  (13  M.  &  W.  218) ;  Sanders,  Hutt.  118. 
Warier  v.  Hutchinson,  25  B.  B.  551  (1 
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give,  at  no  great  length,  the  reasons  which  induce  me  to  think  that       Dor  a. 
our  judgment  ought  to  be  pronounced  in  favour  of  the  defendants.         \m 

It  will  not  be  disputed  that,  whether  we  are  construing  a  will  or  FoRD* 
a  deed,  our  object  ought  equally  to  be :  *first,  to  ascertain  from  the  [  *982  ] 
instrument  itself,  coupled  with  the  circumstances  which  serve  to 
apply  its  language,  what  was  the  intention  of  the  party  speaking  by 
it;  and  then  to  give  effect  to  that  intention,  so  ascertained,  unless. 
we  are  met  by  any  rule  of  law  or,  in  the  case  of  a  deed,  by  any 
technical  words  which  prevent  us  from  effectuating  that  intention. 
Now,  in  the  present  case,  after  listening  attentively  to  the  argu- 
ment and  the  judgment  of  my  brother  Crompton,  and  to  the 
difficulties  which  he  suggests,  I  still  think,  on  the  balance  of  the 
whole,  that  the  deed  discloses  with  sufficient  clearness  the  settlor's 
intention,  and  that  there  is  nothing  which  prevents  our  giving 
effect  to  it. 

It  is  a  marriage  settlement.  John  Clarke  the  settlor,  it  appears, 
was  to  acquire  absolutely  by  the  marriage  his  intended  wife's 
maiden  fortune,  1,2001.  The  settlement  was  made  in  pursuance  of 
an  agreement,  and  in  consideration  of  the  acquisition  of  that 
fortune,  and  in  order  to  make  a  suitable  provision  for  her  and  the 
issue  of  the  marriage.  Accordingly,  the  limitations  follow  which 
have  been  already  stated ;  and  they  end  with  that  on  which  the 
present  question  arises,  and  which  is  in  the  following  words :  "  and, 
for  default  of  all  such  issue,"  to  the  use  of  certain  persons  named, 
who  were  the  brother  and  sisters  of  Lydia  Sutton,  the  wife,  and 
whom  the  defendants  represent  as  tenants  in  common  in  fee. 

John  and  Lydia  Clarke  had  two  children  :  Anne,  who  died  under 
age  and  unmarried  in  the  life  time  of  her  parents ;  John  George, 
who  survived  his  father,  but  died  before  his  mother,  intestate  and 
without  issue.  Lydia,  the  wife,  "died  last.  No  appointment  was 
ever  made.  The  lessor  of  the  plaintiff  is  heir-at-law  to  John  and  to 
John  George  Clarke.  The  defendants  represent  the  *cestuy  que  [  *983  ] 
uses,  named  in  the  deed  to  take  "  for  default  of  all  such  issue." 

The  question,  therefore,  is  on  the  effects  to  be  given  to  these 
words :  are  they  the  last  link  of  the  series,  all  the  preceding  links 
of  which  have  failed,  and  this,  being  dependent  on  them,  must 
fail  also :  or  are  they  an  alternative  and  independent  provision,  which 
may  and  ought  to  take  effect  upon  the  failure  of  the  preceding 
limitations  ? 

It  must  be  admitted  that  this  limitation  follows  on  the  preceding 
ones,  which  commence  with  the  first  particular  contingent  estate, 
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dok  d.        in  unbroken  continuity ;  and  no  special  purpose  is  mentioned  with 
***        reference  to  it,  which  contradistinguishes  it  from  them :  and,  there- 

Fobd.  fore>  ft  was  contended  that  all  hinged  on  the  same  contingency,  and 
that,  failing  the  first,  the  last  failed  also.  But  it  is  clear  that  this, 
though  the  general  rule,  is  not  an  inflexible  one.  If  there  be  an 
unbroken  series  of  limitations,  commencing  with  one  which  depends 
on  a  contingency,  it  is  not  unreasonable  to  infer  an  intention  to 
make  the  whole  consecutive  series  one  and  entire,  and  therefore  all 
depending  on  the  first  contingency.  If  a  testator's  or  a  settlor's 
language  shows  that,  in  disposing  of  a  property,  a  particular  con- 
tingency has  been  present  to  his  mind,  and  that  the  limitations, 
one  after  another,  have  been  framed  with  a  view  to  the  happening 
or  not,  as  the  case  may  be,  of  that  event,  it  is  reasonable  to  infer 
that  that  was  present  to  his  mind  as  a  condition  governing  the 
whole;  and  then  it  must  operate  to  prevent,  or  occasion,  as  the 
case  may  be,  the  arising  of  the  last,  equally  with  the  first,  or  any 
intermediate,  limitation.    But  this  proceeds  on  intention,  not  on 

[  *»8i  ]  any  technical  rule.  The  decisions  will  be  found  to  proceed  *upon 
the  examination,  in  each  case,  of  the  language,  to  ascertain  the 
intention ;  and  therefore  I  think  it  needless  to  go  through  them. 
The  result  seems  to  me  to  be,  that  the  links  may  be  separated  from 
each  other,  and  must  be,  where  the  language  of  the  instrument 
leads  to  the  inference  that  the  settlor  so  intended,  and,  as  I  said,  no 
technical  rule  prevents  us  from  giving  effect  to  it. 

Now,  looking  at  the  recital  (l)  and  the  limitations  themselves  in 
the  settlement  before  us,  it  seems  to  me  that  the  settlor  may  be 
understood  as  agreeing  with  his  wife :  first,  that  he  and  she,  and 
then  their  children,  if  any,  should  be  provided  for  ;  but,  if  they  two 
should  die  leaving  no  child,  or  child's  child  living  at  their  decease, 
then  her  family  should  be  next  considered.  He  evidently  places 
these  as  next  in  succession  to  his  wife  and  her  children :  but  to 
make  the  provision  fail  because  there  were  no  such  children  is 
directly  inconsistent  with  this  intention ;  it  is  to  make  that  very 
event  defeat  the  limitation  to  them,  upon  the  happening  of  which  it 
was  intended  to  take  effect.  Nay,  according  to  this  construction, 
the  limitation  in  question  never  could  take  effect  in  any  event.  If 
there  were  such  surviving  child,  then  the  contingency  does  not 
occur  upon  the  happening  of  which  alone  it  was,  by  the  express 
language,  to  take  effect :  and,  if  there  be  no  such  child,  then  the 
construction  excludes  it  because  of  the  failure  of  that  first  estate. 
(1)  The  effect  of  the  recital  is. stated  earlier  in  this  judgment,  p.  941. 
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It  would  seem  strange  to  adopt  a  rule  of  construction,  the  applica-       Dok  d. 
tion  of  which  will  make  the  instrument  inoperative  in  any  event.  r. 

Mr.  Rudall  almost  admitted  that  his  arguments  for  the  plaintiff  FoRIX 
would  have  failed,  if  the  words  had  been  *"  for  default  of  all  such  [  *985  ] 
children"  instead  of  "  issue."  That  difference  seems  to  me  imma- 
terial here ;  and,  if  anything  is  to  turn  on  a  very  nice  examination 
of  the  terms,  I  would  rather  say  that  the  settlor,  by  using  the  words 
"  for  default  of  all  such  issue,"  collects  all  the  preceding  steps  of 
the  series  into  one,  and  separates  them  from  that  which  follows, 
making  the  last  an  alternative  to  the  former. 

I  am  therefore  of  opinion  that  our  judgment  ought  to  be  for  the 
defendants. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  defendants  are  entitled  to  our  judgment. 

Looking  to  the  deed,  I  cannot  doubt  the  intention  of  the  settlor 
to  have  been,  after  giving  an  estate  for  life  to  himself  and  his  wife 
and  the  survivor,  to  provide  for  the  ulterior  disposition  of  the 
property  according  to  the  state  of  the  family  at  the  death  of  the 
survivor.  He  seems  to  have  contemplated  three  contingencies : 
1.  that  there  might  then  be  only  one  child  of  the  marriage  sur- 
viving, and  no  child  of  a  deceased  child ;  2.  that  there  might  then 
be  several  children  of  the  marriage  surviving,  or  one  child  and  the 
child  of  a  deceased  child ;  3.  that  there  might  not  then  be  surviving 
any  child  of  the  marriage,  or  any  child  of  a  deceased  child.  In  the 
first  case,  the  only  child  was  to  take  an  estate  in  fee.  In  the 
second,  the  surviving  child  or  children,  with  the  heir  of  the  body 
of  a  deceased  child,  in  default  of  appointment,  were  to  take  as 
tenants  in  common  in  tail,  with  cross  remainders.  In  the  third, 
the  four  brothers  and  sisters  of  the  wife  were  to  take  as  tenants  in 
common  in  fee.  I  do  not  think  that  this  last  limitation  was  intended 
*to  take  effect  as  a  remainder  upon  the  estate  tail.  If  there  were  [  *98«  ] 
any  child,  or  the  issue  of  any  child  of  the  marriage  alive  at  the 
death  of  the  survivor  of  the  husband  and  wife,  I  do  not  think  that 
it  was  the  intention  of  the  deed  that  the  wife's  brothers  and  sisters 
should  take  any  benefit.  The  expression  "  for  default  of  all  such 
issue  "  neither  contemplates  the  issue  of  the  one  child  taking  in  fee 
simple,  nor  the  issue  of  those  who  were  to  take  as  tenants  in  tail. 
The  limitation  upon  the  second  contingency  seems  to  have  been 
framed  with  a  view  to  making  a  provision  for  all  the  children  of  the 
marriage  and  their  descendants,  and  for  keeping  the  whole  estate 
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Doe<i.  in  the  family  by  means  of  the  cross  remainders.  But  the  ultimate 
L^KS  remainder  or  reversion  after  the  estate  tail  does  not  seem  to  have 
Kord.  been  taken  into  consideration,  and  would  in  truth  have  been  of  so 
little  value  that  a  gift  of  it  to  the  wife's  brothers  and  sisters  was 
hardly  worth  conferring.  In  consideration  of  the  wife's  fortune,  it 
seems  to  have  been  the  wish  of  the  husband  to  leave  the  estate  to 
her  family,  if  there  should  be  no  issue  of  the  marriage  surviving 
him  and  his  wife.  It  is  impossible  to  suppose  that  he  meant  his 
wife's  family  to  take  the  land  if,  at  a  remote  time,  there  should  be 
a  failure  of  the  issue  of  the  tenants  in  tail,  and  that  they  should  not 
take  it  if  the  issue  of  the  marriage  entirely  failed  during  the  life 
estate  to  him  and  his  wife. 

Such  being  the  manifest  intention  of  the  settlement,  it  may 
easily  be  carried  into  effect,  if  the  last  limitation  "  for  default  of  all 
such  issue  "  may  be  construed  a  separate  and  independent  gift,  to 
take  effect  if,  on  the  death  of  the  survivor  of  the  husband  and  wife, 
there  should  not  be  surviving  any  issue  of  the  marriage.  The 
[  *987  ]  *first  two  contingencies  contemplated  the  existence  of  issue  of  the 
marriage  at  the  death  of  the  survivor  of  the  husband  and  wife ;  and 
the  last  limitation  provides  for  the  third  contingency,  a  default  of 
all  such  issue  at  that  time.  This  would  only  be  saying  what  is  to 
take  place  on  the  third  contingency,  if  neither  of  the  two  former 
Bhould  take  effect :  such  a  construction  can  hardly  be  said  to  clash 
with  the  rule  that,  "  if  the  ulterior  limitations  be  immediately  con- 
secutive on  the  particular  contingent  estate  in  unbroken  continuity, 
and  no  intention  or  purpose  is  expressed  with  reference  to  that 
estate,  in  contradistinction  to  the  others,  the  whole  will  be  con- 
sidered to  hinge  upon  the  same  contingency  "  (l).  Here  I  think  an 
intention  is  expressed  with  reference  to  the  last  limitation,  in  con- 
tradistinction to  that  which  hinges  upon  the  contingency  of  there 
being  several  children  of  the  marriage  alive  at  the  death  of  the  sur- 
vivor of  the  husband  and  wife.  The  creation  of  the  estate  tail 
is  very  naturally  made  to  depend  upon  that  contingency ;  but  the 
ultimate  limitation  in  favour  of  the  wife's  family  is  unconnected 
with  it,  and  naturally  depends  upon  the  third  contingency,  the 
"  default  of  all  such  issue." 

The  dictum  of  Lord  Eldon  in  Moody  v.  Walters  (2)  is  entitled  to 
great  weight,  were  this  case  the  same  as  that ;  but  there  no  viola- 
tion would  have  been  done  to  any  manifested  intention  of  the 

(1)  1  Jarman  on  Wills,  753  [5th  ed.  (2)  16  Veu.  283,  296,  297 ;  see  1  Jar- 

787].  man  on  Willa,  753. 
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settlement,  by  considering  that  the  contingency  of  the  husband       Dob  d. 
dying  without  leaving  any  issue  male  then  born  and  alive,  and  *** 

leaving  his  wife  with  child,  extended  to  the  whole  line  of  limita-  FoBD- 
tions.  This  case  seems  to  me  to  be  more  like  *Leihieullier  v.  [  *988  ] 
Tracy  (i) :  for,  although  here  we  do  not  find  the  words  "  Item,  I 
give  and  devise  &c,"  the  last  limitation  seems  to  me,  not  in  the 
nature  of  a  remainder  upon  the  estate  tail,  but  a  substantive, 
independent  gift,  to  take  effect  on  failure  of  the  two  former  con- 
tingencies. The  deed  might  have  said  :  "  Item,  if,  at  the  death  of 
the  survivor  of  the  husband  and  wife,  neither  the  limitation  in  fee 
simple  to  an  only  child  take  effect,  nor  the  limitation  of  an  estate 
tail  to  several  children,  by  there  being  no  issue  of  the  marriage 
them  surviving,  in  that  case  the  four  brothers  and  sisters  of  the 
wife  shall  take  as  tenants  in  common  in  fee."  But  really  the 
words  employed  seem  to  indicate  the  intention  of  the  parties  as 
distinctly. 

It  has  been  argued,  that  to  construe  "for  default  of  all  such 
issue  "  "  on  failure  of  all  the  preceding  limitations  "  would  make 
the  use  in  favour  of  the  wife's  brothers  and  sisters  arise  upon  the 
indefinite  failure  of  the  heirs  general,  under  the  limitation  in  fee 
to  the  only  child:   but  it  seems  to  me  quite  clear  that,  if  this 
limitation  in  fee  had  once  taken  effect,  an  indefinite  failure  of  the 
heirs  general  cannot  be  considered  as  in  contemplation,  and  the 
ultimate  limitation  must  have  been  abortive.     The  use  in  favour 
of  the  wife's  brothers  and  sisters  must  arise,  if  at  all,  at  the  time 
of  the  death  of  the  survivor  of  husband  and  wife,  without  leaving 
child  or  children,  or  the  issue  of  child  or  children.     Nor  do  I  think 
that  the  limitation  in  favour  of  the  wife's  brothers  and  sisters  at 
all  depends  upon  the  failure  of  the  issue  of  those  who  are  to  take 
estates  tail ;  for,  these  estates  having  once  *vested,  the  contingency       [  *989  ] 
on  which   the  ultimate  limitation  was   to  take  effect  could  not     * 
happen.     They  clearly  could  never  take,  if  there  was  only  one 
child  living  at  the  death  of  the  survivor  of  husband  and  wife :  and 
it  could  not  possibly  be  intended  that,  if  there  were  several  children 
of  the  marriage  then  surviving,  the  brothers  and  sisters  of  the  wife 
should  take  upon  the  failure  of  the  issue  of  such  children.     There 
appears  to  me  to  be  a  fallacy  in  Mr.  RudaWs  argument,  in  assuming 
that  the  ultimate  limitation  in  favour  of  the  wife's  brothers  and 
sisters  only  created  a  remainder  upon  the  estate  tail.     In  Doe  d. 
Watson  v.  Shipphard  (2),  and  the  other  caseB  he  relies  upon,  the 
(1)  3  Atk.  774.  (2)  1  Doug.  75. 
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Doicd.  contingency  on  which  the  first  limitation  was  to  take  effect  was 
v  extended  to  the  subsequent  limitations;  but  the  intention  of  the 

Fobd.  testator  or  settlor  was  fulfilled  by  the  construction  adopted ;  while, 
in  the  present  case,  by  the  application  of  the  rule  the  expressed 
intention  of  the  settlor  would  be  certainly  contravened.  That 
intention  may,  in  my  opinion,  be  carried  into  effect  according  to 
the  rules  of  law.  Husband  and  wife  taking  an  estate  for  life  to 
them  and  the  survivor,  with  a  contingent  remainder  in  fee  to  an 
only  son  surviving  his  parents,  with  a  contingent  remainder  in  tail 
if  there  should  be  several  children  surviving,  or  one  child  and  the 
child  of  a  deceased  child,  and  a  contingent  remainder  in  fee  to  the 
wife's  brothers  and  sisters  if,  at  the  death  of  the  survivor  of  the 
husband  and  wife,  there  should  not  be  surviving  any  child  or 
children  of  the  marriage,  or  any  child  of  such  children,  the  two 
[  ^990  ]  former  contingencies  failed,  the  *last  has  come  to  pass  :  and  there- 
fore I  agree  with  the  majority  of  the  Court  in  thinking  that  there 
ought  to  be  judgment  for  the  defendants. 

Judgment  for  the  defendants. 
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CHANCERY. 


In  re  HALLIDAY'S  ESTATE  (I).  1*52. 

Ex  parte  WOODWARD.  ^^,25. 

(17  Jurist,  56—57  ;8,C.1W.R  59.)  T°v  !£*' 

The  stat.  2  &  3  Vict.  c.  54  (2)  introduced,  as  controlling  the  paternal  [  56  ] 

right  to  the  exclusive  custody  of  his  infant  child,  two  considerations,  viz.  of 
marital  duty  to  be  observed  towards  the  wife,  and  of  the  interests  of  the 
child  to  be  consulted.  But  if  these  two  objects  can  be  attained  consistently 
with  the  father's  retaining  the  custody  of  the  child,  his  common-law  paternal 
right  will  not  be  disturbed. 

This  was  a  dispute  between  husband  and  wife  for  the  custody  of 
their  infant  child  of  four  years  of  age.  The  father  had  been  a 
cowkeeper  at  Hampstead,  and  was  now  a  clerk  in  the  Telegraph 
Office  at  Crewe,  at  18s.  per  week ;  the  mother  was  a  charwoman  at 
Hampstead.  Each  accused  the  other  of  drunkenness  and  dissi- 
pated habits ;  and,  in  addition,  the  wife  accused  her  husband  of 
adultery.  It  appeared  that  they  had  lived  together  at  Hampstead 
happily  enough  until  about  a  year  previous,  when  a  legacy  of  540/. 
had  been  left  to  the  wife,  which  it  was  alleged  the  husband  had 
since  squandered  in  dissipation.  The  money  being  all  gone,  and 
his  wife  becoming  chargeable  to  the  parish,  he  was  taken  up  for 
deserting  his  wife,  convicted,  and  sentenced  to  six  weeks'  imprison- 
ment. Shortly  after  coming  out  of  prison,  he  made  his  way,  in  the 
absence  of  his  wife,  to  the  lodgings  where  she  was  living,  main- 
taining herself  by  going  out  as  laundress,  &c,  and  took  away 
their  child.  He  refused  to  state  what  had  become  of  it,  except  that 
it  was  at  board  in  Essex ;  but  allowed  his  wife  out  of  his  salary  5*.  a 
week  towards  her  maintenance.  The  wife  now  presented  a  petition 
under  the  2  &  3  Yict.  c.  54,  for  the  custody  of  the  infant. 

Hardy,  for  the  petition. 

Selwyn,  for  the  husband. 

Hardy,  in  reply. 

[In  re  Spence  (3) ;  Warde  v.  Warde  (4),  and  In  re  Fynn  (5),  were 
cited.] 

(1)  In  re  Taylor  (1876)4  Ch.  D.  157,      L.  T.  510. 
46  L.  J.  Ch.  399,  36  L.  T.  169 ;  In  re  (2)  Bep.  36  &  37  Vict  c.  12,  s.  3. 

Elderton  (1883)  25  Ch.  D.  220,  53  L.  J.  (3)  78  B.  B.  82  (2  Ph.  247). 

Ch.  258,  50  L.  T.  26;  Smart  v.  Smart  (4)  78  B.  B.  293  (2  Ph.  787). 

[1892]  A.  C.  425,  61  L.  J.  C.  P.  38,  67  (5)  79  B.  B.  284  (2  De  G.  &  Sm.  457). 
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in  re  The  facts  and  arguments,  so  far  as  not  contained  in  the  above 

Estate?  B   summary,  sufficiently  appear  in  the  judgment. 

Sir  G.  J.  Turner,  V.-C. : 

The  question  in  this  case  is  undoubtedly  of  very  great  import- 
ance, and  not  the  less  entitled  to  the  attention  of  the  Court  because 
the  parties  who  raise  it  are  of  low  condition.    Perhaps  no  question 
brought  before  the  Court  is  more  difficult  to  be  dealt  with  than  the 
preservation  of  the  relations  and  rights  of  parent  and  child,  and  of 
husband  and  wife,  with  respect  to  the  children.  The  question  is  raised 
by  the  petition  of  the  wife  to  have  delivered  to  her  the  custody  of  a 
child  under  seven  years  of  age,  under  the  Act  2  &  3  Vict.  c.  54,  the 
first  section  of  which  empowers   the  Court,  "  upon   hearing   the 
petition  of  the  mother  of  any  infant  or  infants  being  in  the   sole 
custody  or  control  of  the  father  thereof,  or  of  any  person  by  his 
authority,  or  of  any  guardian  after  the  death  of  the  father,  if  the 
Court  shall  see  fit,  to  make  order  for  the  access  of  the  petitioner  to 
such  infant  or  infants,  at  such  time  and  subject  to  such  regulations 
as  the  Court  shall  deem  convenient  and  just,  and  if  such  infant  or 
infants  shall  be  within  the  age  of  seven  years,  to  make  order  that 
such  infant   or  infants  shall   be  delivered  to  and  remain  in  the 
custody  of  the  petitioner  until  attaining  such  age,  subject  to  such 
regulations  as  the  Court  shall  deem  convenient  and  just."    It  will 
necessarily  be  important,  in  the  first  place,  to  look  at  the  principles 
on  which  the  Act  proceeds.     When  this  Act  came  into  operation,  it 
was  the  undoubted  law  of  the  country  that  the  father  is  entitled  to 
the  sole  custody  of  his  infant  child,  controllable  only  by  this  Court 
in  cases  of  gross  misconduct.     With  this  right  the  Act  does  not,  as 
I  understand  it,  interfere,  so  far  as  to  have  destroyed  the  right,  but 
it  introduces  new  elements  and  considerations  under  which  that 
right  is  to  be  exercised.    The  Act  proceeds  upon  three  grounds. 
First,  it  assumes  and  proceeds  upon  the  existence  of  the  paternal 
right.     Secondly,  it  connects  the  paternal  right  with  the  marital 
duty,  and  imposes  the  marital  duty  as  the  condition  of  recognising 
the  paternal  right.     Thirdly,  the  Act  regards  the  interest  of  the 
child ;  for  on  no  other  grounds  can  I  account  for  the  distinction 
taken  between  the  cases  of  children  above  and  under  seven  years  of 
age,  it  being  perfectly  obvious  that  the  comfort  of  the  mother  was  as 
much  affected  whether  the  child  were  over  or  under  seven  years  of 
age.     These  three  grounds,  then — the  paternal  right,  the  marital 
duty,  and  the  interest  of  the  child — are  to  be  kept  in  mind  in 
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deciding  any  case  under  this  statute.  And  in  confirmation  of  this  in  re 
view  I  may  refer  to  Warde  v.  Warde  (l),  to  the  effect  that  the  estate?8 
mother  will  be  allowed  to  assert  her  right  as  a  wife  without  injury 
to  her  feelings  as  a  mother.  On  the  true  construction  of  the  Act, 
therefore,  I  think  that  the  marital  duty  is  imposed  as  a  term 
controlling  the  paternal  right.  On  the  extent  of  that  right,  as  it 
originally  existed  at  common  law,  no  one  entertains  any  doubt.  It 
was  an  unlimited  right  in  the  father,  subject  only  to  the  control  of 
this  Court  in  cases  of  gross  breach  of  duty.  It  may  be  questioned, 
therefore,  whether  in  this  case  any  relief  could  have  been  sought 
independently  of  the  statute.  I  think  there  is  very  great  difficulty 
in  calling  on  the  Court  to  exercise  its  power  to  restrain  a  man  in 
his  legal  right ;  because,  assuming  all  the  circumstances  alleged 
against  the  husband  to  be  true,  they  relate  wholly  to  the  past,  and 
only  prove  that  antecedently  to  May,  1852,  he  was  living  a  life 
of  idleness,  profligacy,  and  drunkenness ;  but  they  fail  to  prove 
that  since  May  there  has  been  any  such  idleness,  profligacy 
or  drunkenness  as  to  warrant  the  interference  of  the  Court. 
It  is  not  because  a  man  has  at  one  time  been  guilty  of 
these  habits  that  the  Court  will  at  any  future  time  interfere  to 
deprive  him  of  the  custody  of  his  children.  Then,  the  only  other 
ground  would  be  his  desertion  of  his  family.  That  will  make  it 
necessary  to  examine  into  all  the  circumstances  of  the  case  with 
reference  to  the  conduct  and  character  of  the  parties,  and  also  to 
consider  how  provision  is  made  for  the  child ;  and,  a  provision 
being  made  for  the  child  of  5s.  per  week,  if  the  jurisdiction  had 
not  rested  on  the  Act,  and  on  a  proper  observance  of  the  marital 
duty,  I  do  not  think  that  the  Court  would  have  interfered.  There 
are,  however,  two  grounds  on  which  the  Court  has  jurisdiction 
under  the  Act,  viz.  breach  of  marital  duty  and  the  interest  of  the 
child.  That  Woodward  did  desert  his  wife  previously  to  May,  1851, 
he  does  not  deny,  but  he  justifies  the  desertion  as  necessary.  It  is, 
therefore,  incumbent  to  look  into  the  conduct  of  the  wife.  The 
charge  against  the  wife  is  that  of  habitual  drunkenness.  The 
affidavits  in  support  of  that  charge,  so  far  as  they  go  to  prove  the 
habit,  are  founded  on  information  and  belief,  but  they  go  positively 
to  instances  of  occasional  intoxication.  I  am  not  here  to  see 
whether  the  charge  be  exactly  true  or  not,  but  looking  at  the  posi- 
tion in  life  of  the  parties,  and  admitting  that  the  wife  was  guilty  of 
occasional  intoxication,  the  question  is,  whether  such  a  course  of 
(1 )  78  B.  B.  293  (2  Ph.  787). 
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in  re        habitual  drunkenness  is  made  out  against  her  as  to  warrant  the 

TTai  i  tday's 

Estate.  *Court  in  depriving  her  of  the  benefit  given  her  by  the  statute,  of  the 
[  *57  J  custody,  that  is  to  say,  or  of  occasional  access  to  the  child.  Now,  I 
think,  looking  at  the  whole  of  the  evidence  here  before  me,  that  the 
charge  of  habitual  drunkenness  wholly  fails,  and  that  the  affidavits 
sworn  on  the  wife's  side  enormously  preponderate  over  those  sworn 
on  the  side  of  the  husband.  Among  the  latter  is  that  of  Mr.  K. 
and  his  wife,  and  I  think  it  my  duty  to  say  that  I  do  not  believe 
one  statement  contained  in  it.  That  affidavit  seems  to  me  to  throw 
a  shade  on  the  whole  of  the  evidence  brought  forward  by  the 
husband.  But  it  is  not  necessary  to  draw  the  conclusion  that  the 
wife  never  was  drunk,  though  I  think  this  more  likely  than  that  he 
never  was  so.  What  has  been  the  conduct  of  the  husband  with 
reference  to  the  child  itself  ?  In  December,  1851,  he  deserted  his 
wife,  for  which  he  was  convicted  and  committed  in  1852.  Imme- 
diately after  his  discharge  he  goes  to  the  house  of  his  wife  in  her 
absence,  takes  possession  of  the  child,  and  to  this  hour  she  never 
has  been  able  to  discover  where  or  in  whose  custody  the  child  is  ; 
and  he  does  not  now  inform  the  Court  where  the  child  is,  except 
that  it  is  at  board  in  Essex.  Is  it,  or  is  it  not,  in  contravention  of 
the  marital  duty,  which  the  Act  has  placed  in  competition  with  the 
paternal  right,  that  the  husband  should  thus  take  away  his  children, 
and  keep  them,  without  any  communication  with  the  mother  as  to 
the  mode, or  place, or  circumstances  of  their  maintenance?  The 
natural  right  must  be  held  to  have  been  modified  by  this  Act,  and 
the  same  opportunities  must  now  be  given  to  the  mother  as  to  the 
father  of  communicating  with  the  offspring.  Then  there  is  to  be 
considered  the  question  of  access  only,  or  custody  of  the  child. 
That  depends  on  what  is  most  for  the  interest  of  the  child,  in  the 
position  of  the  parties.  The  husband  has  18s.  a  week,  out  of  which 
he  has  to  allow  his  wife  5*.  The  wife  earns,  in  addition,  5s.  by  her 
labour.  There  is  here  no  such  difference  of  means  as  to  make  it 
necessarily  for  the  benefit  of  the  infant  that  he  should  remain  with 
the  father  rather  than  with  the  mother.  But  I  shall  decide,  if 
possible,  rather  in  favour  of  the  paternal  right  than  against  it,  and 
I  therefore  give  now  an  option  to  the  father  to  place  the  child  to  be 
taken  care  of  where  the  mother  can  have  access  to  it,  and  see  that 
it  is  properly  attended  to,  so  that  she  may  have  the  benefit  intended 
by  the  Act.  Unless  it  be  shown,  by  affidavit,  on  the  next  s6al-day, 
that  this  has  been  done,  I  shall  direct  the  child  to  be  delivered  over 
to  the  mother. 
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In   re   LANE. 

(17  Jurist,  219.) 

Under  a  marriage  settlement,  stock  was  vested  in  trustees,  in  trust  to 
pay  the  interest  and  dividends  to  the  wife  for  life,  remainder  to  the  husband 
for  life,  with  a  power  to  them  and  the  survivor  to  appoint  the  principal 
among  the  children  of  the  marriage.  The  wife  died,  and  the  husband 
appointed  a  third  part  thereof  absolutely  and  at  once  in  trust  for  an  infant 
child,  payment  to  be  postponed  till  twenty-one.  The  Court,  on  the  appli- 
cation of  the  infant  that  the  trustees  might  apply  a  sufficient  part  of  the 
capital  of  his  share  of  the  stock  in  payment  of  the  expenses  incurred  and 
to  be  incurred  for  his  education  as  a  cadet,  and  his  advancement  in  India, 
granted  the  prayer  of  the  petition  so  far  as  related  to  payment  of  part  of 
the  expenses  incurred,  and  as  to  the  expenses  of  education  and  residence 
as  a  cadet  at  Addiscombe,  and  ordered  the  rest  of  the  petition  to  stand 
over. 

This  was  a  petition  presented  by  Horatio  Powys  Lane,  an  infant, 
and  his  father,  Samuel  Lane,  and  it  stated  that  a  settlement  was 
made  in  the  year  1885,  on  the  marriage  of  the  infant  petitioner's 
parents,  by  which  certain  monies  to  arise  from  the  sale  of  real 
estate  were  assigned  to  trustees,  in  trust  for  investment,  and  to  pay 
the  interest  and  dividends  to  the  infant  petitioner's  father  and 
mother  for  life,  in  succession,  with  a  power  to  them,  or  the  survivor 
of  them,  to  appoint  the  principal  to  or  among  the  children  of  the 
marriage,  or  any  one  or  more  of  them ;  but  in  default  thereof,  in 
trust  for  all  the  children  equally.  The  petition  stated  that  the 
settlement  also  contained  a  clause  enabling  the  trustees,  after  the 
death  of  the  father  and  mother,  to  apply  the  interest  and  dividends 
of  each  child's  expectant  share  for  his  education  and  maintenance, 
and  also  to  apply  a  part,  not  exceeding  one-half,  of  each  expectant 
share,  for  the  preferment  and  advancement  of  each  child :  that  the 
trustees  had  received  certain  trust  monies,  which  were  represented 
by  the  sum  of  2,660Z.  16s.  8d.,  31.  per  cent.  Consols,  and  the  sum  of 
420Z.  0*.  6d.,  82.  per  cent.  Reduced  Annuities,  and  which  were 
standing  in  their  names :  that  the  wife  was  dead ;  and  that  by  a 
deed-poll,  dated  the  8th  March,  1858,  the  petitioner  Samuel  Lane 
appointed  a  third  part  of  the  before-mentioned  sums  of  stock  in 
trust  for  the  infant  petitioner  absolutely  and  immediately,  but  that 
payment  was  postponed  till  he  should  attain  the  age  of  twenty-one 
years :  that  in  order  to  prepare  the  infant  petitioner  for  a  cadet- 
ship  in  the  East  India  Company's  service,  expenses  amounting  to 
209/.  9*.  lOrf.  had  been  paid,  and  a  debt  of  40/.  incurred  for  his 
education;  and  that  to  provide  for  his  residence  at  Addiscombe 
College  the  sum  of  1252.  per  annum  for  two  years  would  be  required, 


1853. 
March  12. 

Bolls  Court 

ROM  ILLY, 
M.R. 

[219] 
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in  re  and  in  addition  thereto  the  farther  sum  of  350/.  for  an  outfit  to 
ANK*  India,  on  the  infant  petitioner  obtaining  his  appointment  in  India  : 
that  the  sum  of  100/.  had  been  borrowed  by  the  father  for  the 
purpose  of  defraying  some  of  the  expenses  incurred.  And  the 
petitioners  prayed  that  an  order  might  be  made  authorising  the 
trustees  to  sell  so  much  of  the  infant  petitioner's  share  of  the  sums 
of  2,6601.  16s.  3d.,  8/.  per  cent.  Consols,  and  4202.  0*.  6d.,  3/.  per 
cent.  Reduced  Annuities,  as  would  produce  the  sum  of  849/.  9s.  10J., 
being  the  aggregate  amount  of  the  above-mentioned  sums  expended 
on  his  behalf,  and  which  would  be  required  for  his  future  provision. 

W.  P.  Murray 9  for  the  petitioners,  cited  Clay  v.  Pennington  (i). 

Sir  J.  Romilly,  M.  R.,  doubted  whether  he  could  make  the  order 
without  first  having  the  money  brought  into  Court ;  but  the  case 
of  Ex  parte  Hayes  (2)  having  been  referred  to,  his  Honour  ordered 
that  the  trustees  should  be  at  liberty  to  sell  so  much  of  the  one- 
third  part  or  share  of  the  sums  of  stock  mentioned  in  the  petition 
as  would  be  required  to  repay  the  sum  of  100/.  to  the  father  which 
he  had  borrowed,  and  the  sum  of  40/.  debt  incurred  for  education ; 
and  also  that  they  should  be  at  liberty  to  expend  the  sum  of  125/. 
annually  for  two  years  for  the  maintenance  and  education  of  the 
infant  petitioner  during  his  residence  at  Addiscombe  College,  and 
to  pay  the  costs  of  the  application  out  of  the  same  fund ;  and  he 
ordered  the  rest  of  the  petition  to  stand  over. 

(1)8  Sim.  359    [where   125/.   was  (2)  84  B.  R.  380  (3  De  G.  &  Sm.  485 ; 

ordered  to  be  paid  to  the  father  of  an      18  L.  J.  Ch.  441). 
infant  for  the  like  purpose]. 
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BAIL  COURT. 


BEG.   v.   GREGOKY.  i»» 

May  H. 
(17  Jurist,  439—440 ;  S.  0.  1  C.  L.  E.  240.)  

T  489  1 
To  entitle  a  ratepayer  to  be  upon  the  burgess-roll,  it  is  sufficient  if  it  can         L    '     J 

be  shown  that  he  was  intended  to  be  rated  to  the  relief  of  the  poor,  although 
there  may  be  a  mistake  in  his  name  as  entered  upon  the  rate. 

0.  G.  occupied  premises  in  the  borough  of  A.  up  to  Christmas,  1849, 
when  his  son,  C.  B.  G.,  entered  upon  the  premises  and  carried  on  the  busi- 
ness, paying  the  rent  and  all  rates  and  taxes  from  that  time.  In  the  first 
poor  rate  in  1850  no  alteration  was  made  in  the  name  of  the  occupier  of  the 
premises,  the  overseer  believing  that  the  son's  name  was  the  same  as  the 
father's ;  but  in  the  second  rate  for  1850,  made  in  July,  upon  learning  that 
the  son  had  the  additional  Christian  name  of  B.,  he  altered  the  name  in 
the  rate  by  interlineation.  It  appeared  that  the  overseer  was  aware  of  the 
change  of  tenancy,  and  intended  to  rate  the  son,  and  not  the  father,  when 
the  first  rate  was  made :  Held,  that  the  son  was  sufficiently  rated  to  the 
relief  of  the  poor  to  entitle  him  to  be  upon  the  burgess-roll,  and  to  qualify 
him  for  the  office  of  town  councillor,  under  the  9th  section  of  the  5  &  6 
Will.  IV.  c.  76  (1). 

This  was  a  rule  calling  upon  Charles  Brunsden  Gregory  to  show 
cause  why  an  information  in  the  nature  of  a  quo  warranto  should 
not  be  exhibited  against  him  to  show  by  what  authority  he  exercised 
the  office  of  town  councillor  of  Aldborough.  The  grounds  upon 
which  the  rule  was  obtained  were,  that  on  the  Slst  August,  1852, 
when  the  burgess-roll  had  been  made  out,  Gregory  was  not  an 
inhabitant  householder  within  the  borough,  and  that  he  was  not 
rated  to  the  relief  of  the  poor  till  the  6th  July,  1850.  Affidavits  of 
Gregory,  his  father,  and  the  overseer  of  the  parish,  were  used  in 
showing  cause,  from  which  it  appeared  that  up  to  Christmas,  1849, 
the  father,  Charles  Gregory,  had  occupied  a  shop  in  High  Street, 
Aldborough ;  the  son,  Charles  Brunsden  Gregory,  then  entered  into 
possession  of  the  premises,  and  from  that  time  had  carried  on  tiie 
business,  and  paid  the  rent  and  all  rates  and  taxes ;  that  the  first 
poor-rate  in  1850  was  dated  the  18th  April,  and  the  overseer  was 
not  aware  that  the  son  had  any  other  name  than  Charles,  and 
therefore  continued  to  rate  the  occupier  of  the  premises  by  that 
name.  The  second  poor-rate  in  1850  was  dated  in  July,  and  the 
overseer  did  not  know  till  after  this  rate  was  made  out  that  the  son 
had  the  name  of  Brunsden  in  addition  to  that  of  Charles,  but  when 
he  discovered  it  he  added  "  Brunsden,"  by  way  of  interlineation. 
At  the  argument  the  occupation  was  admitted,  and  only  the  rating 
disputed. 

(1)  See  now  Municipal  Corporations  Act,  1882,  s.  9  (2)  (d). 
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Beg.  Lush  showed  cause : 

Gbegory.  As  regards  the  first  rate,  it  is  clear,  from  the  affidavits,  that  the 
son's  second  name  was  omitted  purely  by  mistake,  but  the  error 
was  corrected  in  the  second  rate  of  1850  as  soon  as  it  was  discovered. 
The  name  on  the  rate  is  wholly  immaterial. 

(Coleridge,  J. :  You  are  not  bound  to  go  that  length ;  the  name 
on  the  rate  must  be  material,  as  prima  facie  it  is  evidence  of  the 
party  rated.) 

All  that  the  statute  requires  as  a  qualification  is,  that  the  party 
should  be  actually  rated  to  the  relief  of  the  poor. 

Fortescue,  contra : 

Assuming  that  in  the  mind  of  the  overseer  the  son  was  intended 
to  be  the  person  rated,  yet,  the  name  being  applicable  to  another 
party  previously  resident  in  the  same  borough,  it  is  not  simply  a 
misnomer,  but  a  rating  in  the  name  of  another  person.  Besides, 
it  is  merely  sworn  that  Charles  Brunsden  Gregory  was,  as  the 
deponent  believes,  the  person  intended  to  be  rated.  The  overseer 
who  made  out  the  rate  should  have  sworn  that  he  was  actually 
rated.  He  cited  Moss  v.  Lichfield  (1),  Pariente  v.  Luckett  (2)  and 
Rex  v.  St.  Luke9 8  Hospital  (3). 

Coleridge,  J. : 

It  is  important,  first,  to  see  what  are  the  facts  of  the  case.  There 
is  no  doubt,  upon  the  affidavits,  that  the  father  ended  his  occupation 
at  Christmas,  1849,  and  that  Charles  Brunsden  Gregory,  the  son, 
from  that  time  became  the  occupier  of  the  premises.  Neither  is  it 
disputed  that  the  son  has  paid  the  rates  ever  since.  Now  we  come 
to  the  form  of  the  rate,  and  the  overseer  is  the  person  whose  testi- 
mony is  to  be  regarded.  On  this  occasion  he  says  that  the  first 
poor-rate  was  made  on  the  13th  April,  1850,  and  that  at  the  time 
of  making  out  that  rate  he  was  not  aware  that  Charles  Brunsden 
Gregory,  who  was  then  carrying  on  the  shop  and  business,  had  any 
other  name  besides  Charles,  and  therefore  he  continued  to  rate  the 
shop  and  premises  by  that  name.  If  a  fair  interpretation  is  given 
to  these  words,  they  must  mean  that  he  intended  at  that  time  to 
rate  the  son,  and  thought  he  had  done  so,  and  that  if  he  had  known 

(1)  7  Man.  &  G.  72.  (3)  2  Burr.  1053. 

(2)  69  E.  E.  458  (2  C.  B.  177). 
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the  son  had  the  other  name  of  Brunsden,  he  would  have  inserted  it        Rko. 
in  the  rate.    I  decide  this  case  on  the  assumption,  that  the  intention     gbrgory. 
was  to  rate  Charles  Brunsden  Gregory.    In  Moss  v.  Lichfield  my 
brother  Erle  *said,  "The  real  question  is,  whether  the  party  was       [  *uo  ] 
intended  to  be  rated."     If  that  was  so,  the  statute  is  fully  satisfied. 

Rule  discharged,  tvith  costs. 


956  1858.    EX.    17  JURIST,  558.  [r.b. 

IN  THE  COURT  OF  EXCHEQUER. 


,1,863  In  eb  MAESH  v.   DEWES. 

May  6. 
(17  Jurist,  008—559.) 

L  •*>    J  rj^e  proviso  in  the  58th  section  of  the  9  &  10  Vict.  c.  95  (I)  deprives  the 

county  court  of  jurisdiction  in  all  cases  where  the  title  to  real  estate  is 
the  matter  in  question,  however  fraudulent  or  maid  fide  the  claim  of  either 
party  may  be :  and  therefore, 

Where  a  plaint  was  brought  in  the  county  court  for  trespass  to  a 
dwelling-house  to  which  the  plaintiff  claimed  title  under  A.,  and  the 
defendant  set  up  a  title  under  B.,  the  Judge  having  heard  the  case,  and 
decided  that  his  jurisdiction  was  not  taken  away  by  the  proviso  in  the 
58th  section  of  the  9  &  10  Vict.  c.  95  (1),  there  being  in  his  judgment  no 
evidence  on  which  a  jury  could  properly  find  in  favour  of  the  defendant, 
and  that  there  was,  in  fact,  no  bond  fide  question  of  title  to  be  tried,  this 
Court  issued  a  prohibition. 

Kixealy,  on  the  part  of  the  defendant,  in  a  cause  of  Marsh 
v.  Dewcs,  in  the  County  Court  of  Worcestershire,  had  obtained 
a  rule,  calling  on  the  Judge  of  that  court  and  the  plaintiff  to 
show  cause  why  a  prohibition  should  not  issue.  That  was  an 
action  of  trespass  for  entering  a  dwelling-house;  and  at  the  out- 
set of  the  case  the  defendant's  counsel  objected  that  it  involved 
a  question  of  title,  and  consequently  the  county  court  had  no 
jurisdiction.  This  being  denied  by  the  other  side,  the  Judge  said 
he  would  proceed  so  far  with  the  case  as  to  ascertain  whether 
there  was  any  bond  fide  question  of  title,  and  if  he  found  there 
was,  would  proceed  no  farther.  It  then  appeared  that  the  question 
of  title,  if  any,  arose  in  this  way:  Sarah  Hyde,  widow,  being 
owner  in  fee  of  three  freehold  houses,  of  which  the  dwelling- 
house  in  question  was  one,  died  in  1851,  intestate  and  without 
issue.  William  Clark,  her  elder  brother,  thereupon  took  possession 
of  the  houses,  and  sold  them  to  the  plaintiff;  of  two  of  them, 
which  were  at  the  time  uninhabited,  he  gave  the  plaintiff  possession, 
and  directed  the  tenant  of  the  remaining  one  to  pay  his  rent  to 
him,  who  did  so  accordingly.  The  plaintiff  having  repaired  the 
empty  houses  let  one  of  them  and  continued  to  receive  the  rent 
After  this  the  defendant,  in  the  absence  of  the  plaintiff,  took 
possession  of  the  remaining  house,  the  subject  of  the  present 
action,  under  colour  of  a  tenancy  created  in  him  by  one  Cartwright ; 
to  whom  John  Clark,  a  younger  brother  of  William  Clark  and  Sarah 
Hyde,  had  mortgaged  the  premises  after  her  decease ;  and  which 
transaction  the  defendant  now  proceeded  to  justify  on  the  ground 

(1)  Rep. :  see  now  County  Courts  Act,  1888,  s.  56. 
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that  William  Clark  was  illegitimate.  The  Judge  then  said  he  in  re 
should  consider  the  case  as  if  the  defendant  had  pleaded  liberum  AVR9H 
tenementum  in  John  Clark,  and  should  ascertain  whether  there  was  Dkwbs. 
any  evidence  to  go  to  a  jury  in  support  of  his  title :  if  he  found 
there  was  he  should  dismiss  the  case,  otherwise  he  should  proceed 
to  try  it.  The  Judge  added  that  he  felt  the  more  bound  to  make 
this  inquiry  very  strictly,  as  it  appeared  to  him  from  what  tran- 
spired that  the  plaintiff  had  probably  been  fraudulently  ousted 
from  the  possession  of  the  house,  and  the  defendant,  a  poor  man, 
incapable  of  paying  any  costs  if  an  ejectment  should  be  brought 
against  him,  put  in,  in  the  hope  that  the  plaintiff  might  not 
under  such  circumstances  think  it  prudent  to  take  so  expensive  a 
proceeding.  For  the  purpose  then  of  ascertaining  whether  there 
was  any  evidence  of  title  in  John  Clark,  the  mother  of  William  Clark 
and  him  was  called  as  witness  for  the  plaintiff,  to  prove  the  legitimacy 
of  the  former;  and  after  hearing  her  testimony  and  some  other 
evidence  on  that  point,  the  Judge  ruled  that  the  evidence  was  too 
slight  and  inconclusive  to  be  left  to  a  jury,  as  evidence  upon  which 
they  might,  if  they  thought  fit,  find  William  Clark  illegitimate, 
and  that  in  fact  there  was  no  bond  fide  question  of  title  to  be  tried. 

Skinner  showed  cause : 

The  objection  taken  to  the  jurisdiction  of  the  county  court  in 
this  case  is  founded  on  the  proviso  in  the  58th  section  of  the 
9  &  10  Vict.  c.  95,  that  the  county  court  "  shall  not  have  cognisance 
of  any  action  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditaments  shall  be  in  question."  But  here  was  no  real  question 
of  title.  The  plaintiff  was  in  lawful  possession  of  a  house,  which 
he  bought ;  and  the  defendant  set  up  to  it  a  mere  colourable  claim, 
supported  by  fraud  and  conspiracy. 

(Parke,  B. :  The  plaintiff  may  have  bought  the  house,  but  he 
had  no  right  to  it.  The  whole  affair  is  a  scramble  among  parties, 
none  of  whom  have  any  title.  The  mother  is  the  heir-at-law  of 
Sarah  Hyde.) 

She  has  waived  her  right  as  such,  by  appearing  as  witness  for 

the  plaintiff,  and  proving  the  legitimacy  of  her  eldest  son.     The 

Judge  of  a  county  court  is  bound  to  inquire  whether  title  is  bond 

fide  in  question :    Lilley  v.  Harvey  (1) ;  Thompson  v.  Ingham  (2) ; 

Seivell  v.  Jones  (a) ;  Pears  v.  Wilson  (4). 

(1)5  Dowl.  &  L.  648 ;  12  Jur.  1026.  (3)  90  B.  B.  946  (1  L.  M.  &  P.  5?5). 

(2)  80  E.  E.  376  (14  Q.  B.  710).  (4)  86  E.  B.  502  (6  Ex.  833). 
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in  re  H.  Hill  and  Kinealy,  who  appeared  to  support  the  rule,  were 

Vt  not  called  on. 

Dewes. 
[  559  ]       Parke,  B. : 

This  is  a  perfectly  clear  case ;  and  the  rule  must  be  made 
absolute.  If  the  question  here  had  been  respecting  damage  charged 
to  have  been  done  to  this  dwelling-house,  or  the  value  of  goods 
taken  in  it ;  and  the  defendant  had  set  up  a  false  title  to  the  house 
or  goods,  in  order  to  prevent  the  Judge  exercising  his  rightful 
jurisdiction,  there  would  then  have  been  a  mala  fide  claim  of  title, 
and  the  county  court  would  have  had  jurisdiction  over  the  cause. 
But  the  question  raised  here,  and  the  question  which  the  parties 
came  to  try,  was,  had  the  defendant  a  right  to  this  dwelling-house 
as  against  the  plaintiff?  That  is  a  claim  of  title  to  land,  and 
whether  made  bond  fide  or  mala  fide  is  immaterial  for  the  present 
purpose.  On  that  question  the  Judge  of  the  county  court  has 
improperly  taken  on  himself  to  pronounce  an  opinion  that  the 
defendant's  claim  was  not  well  founded. 

Alderson,  B. : 

It  would  open  a  very  wide  door  to  jurisdiction  in  the  county 
courts  if  a  county  court  Judge  could  say,  "  Such  or  such  a  claim 
to  real  estate  is  not  bond  fide."  If  the  statute  does  not  permit  him 
to  decide  on  the  claim  at  all,  how  can  he  try  whether  it  is  a 
bond  fide  one  or  not?  Does  not  his  doing  so  imply  that  he  has  in 
his  own  mind  determined  on  the  validity  of  the  title  of  one  of  the 
parties  ? 

Martin,  B. : 

A  man  puts  in  a  claim  under  a  forged  deed,  for  which  he  might 
formerly  have  been  hanged;  it  is  not  the  less  a  claim  on  that 
account. 

Pollock,  C.  B.,  concurring, 

Rule  absolute. 
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CHANCERY. 


In   re  AUBREY'S  ESTATE  (I).  ia>s. 

June  21. 
(17  Jurist,  874  ;S.C.1W.R  464.)  

Lands  in  settlement  being  required  by  a  Eailway  Company,  in  whose  t?A/?T 

Act  the  Land 8  Clauses  Consolidation  Act,   1845,   was  incorporated,  the         r   '    ", 
Company  offered  2,2007.  as  the  price  of  the  lands.     The  tenant  for  life,  -* 

acting  under  advice,  refused  this  amount,  on  the  ground  of  its  inadequacy, 
and  the  matter  was  referred  to  arbitration.  The  arbitrators  not  agreeing, 
the  umpire  awarded  2,107/.,  which  was  less  than  the  Company  had  offered. 
Upon  a  petition  by  the  tenant  for  life,  the  Court  ordered  that  his  costs,  as 
between  solicitor  and  client,  incident  to  the  arbitration,  should  be  paid  out 
of  the  purchase-money. 

This  was  the  petition  of  Sir  Thomas  Digby  Aubrey  for  the 
investment  of  the  purchase  money  of  lands  taken  by  the  South 
Wales  Railway  Company.  Sir  Thomas  Digby  Aubrey,  being  tenant 
for  life  of  certain  settled  estates,  of  which  the  Railway  Company 
required  a  portion  for  the  purposes  of  their  undertaking,  was  served 
by  the  Company  with  a  notice  in  writing,  dated  the  20th  February, 
1847,  of  their  intention  to  summon  a  jury  to  settle  the  amount  of 
compensation,  and  in  such  notice  the  Company  stated  that  they 
were  willing  to  give  2,200J.  for  the  lands  sought  to  be  taken  by 
them,  and  for  the  damage  which  would  be  occasioned  to  the 
neighbouring  property  by  the  execution  of  their  works.  Sir 
Thomas  Digby  Aubrey,  being  advised  that  the  sum  of  2,2001.  was 
a  very  inadequate  amount,  and  being  only  tenant  for  life  of  the 
property  required  by  the  Company,  did  not  consider  himself 
justified  in  accepting  the  offer  of  the  Company,  and  accordingly 
gave  them  notice,  in  June,  1848,  of  his  desire  that  the  amount 
to  be  paid  by  them  should  be  settled  by  arbitration.  Two 
arbitrators  and  an  umpire  were  thereupon  appointed;  and  the 
arbitrators  not  agreeing,  the  umpire  awarded  2,1072.  as  the 
amount  to  be  paid  by  the  Company,  being  98/.  less  than  the 
Company  had  offered.  By  the  84th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  it  is  provided,  that  where  arbitrators  shall 
award  a  less  sum  than  was  offered  by  the  promoters  of  the  under- 
taking, each  party  shall  bear  his  own  costs  incident  to  the 
arbitration,  and  the  costs  of  the  arbitrators  shall  be  borne  by 
the  parties  in  equal  proportions.  The  petition  prayed  for  a 
reference  to  the  taxing  Master,  to  tax,  as  between  solicitor  and 
client,  all  such  costs,  charges,  and  expenses  properly  incurred  by 

(1)  In  re  Struthmore  Estates  (1874)  L.  R.  18  Eq.  338. 
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the  petitioner  in  and  about  the  surveying  and  valuing  the  lands  in 
question,  and  in  and  about  and  preparatory  to  the  reference  to 
arbitration  and  taking  of  the  lands  by  the  Company,  as  were  not 
payable  by  the  Company  ;  and  that  the  amount  of  such  costs, 
charges,  and  expenses  might  be  paid  out  of  the  sum  of  2,1072. 
and  that  the  residue  might  be  laid  out  in  the  purchase  of  Bank 
31.  per  cent.  Annuities. 

W.  D.  Leivis,  in  support  of  the  petition,  referred  to  the  84th 
section,  the  proviso  in  the  78rd  section,  and  the  78th  section  of 
the  Lands  Clauses  Consolidation  Act,  1845.  He  contended  that 
the  word  "party,"  in*the  84th  section,  should  be  construed  to 
mean  Sir  Thomas  Digby  Aubrey,  and  those  entitled  in  remainder 
after  him.     Sir  Thomas  Digby  Aubrey  had  acted  under  advice,  and 

with  the  view  of  benefiting  the  inheritance. 

• 

Karslake,  for  the  Railway  Company,  submitted  that  the 
present  was  not  such  a  case  as  was  contemplated  by  the  proviso  in 
the  73rd  section  of  the  Lands  Clauses  Consolidation  Act,  1845  ;  and 
said  that  Sir  B.  T.  Kinderslby,  V.-C,  had,  in  Re  Gitting's  Estate 
(not  reported),  which  was  recently  before  him,  refused  a  similar 
application. 

Sir  J.  Stuart,  V.-C,  thought  that  the  costs  were  in  the  dis- 
cretion of  the  Court.  As  Sir  Thomas  Digby  Aubrey  had  acted 
under  advice,  and  as  what  he  did  might  have  resulted  in  a  benefit 
to  the  inheritance,  it  would  be  hard  to  make  him  pay  the  costs  of 
the  arbitration.    His  Honour,  therefore,  made  an  order  as  prayed. 


1853. 
July  J. 

Stuart,  V.-C. 
[886] 


CLARK   v.  PHILLIPS  (1). 

(17  Jurist,  886—887.) 

Bequest  of  residue  to  tbe  children  of  A.,  the  children  of  B.?  to  C,  to 
the  children  of  D.,  and  to  E.,  in  equal  shares.  Revocation  by  codicil  of 
the  gifts  to  C.  and  to  the  ohildren  of  A.,  with  a  declaration  that  they  should 
not  be  residuary  legatees :  Held,  that  the  gift  of  residue  was  to  the  residuary 
legatees  as  a  class,  notwithstanding  that  some  of  the  individuals  to  take 
were  named ;  and  that  the  effect  of  the  will  and  codicil,  taken  together, 
was  to  give  all  the  residue  to  the  legatees  whose  bequests  were  not 
revoked. 

Rebecca  Stock,  by  her  will,  dated  the  22nd  December,  1887,  after 
various  specific  bequests,  gave  all  the  residue  and  remainder  of  her 

(1)  Fell  v.  Biddolph  (1875)  L.  R  10  C.  P.  701,  44  L.  J.  C.  P.  402,  32  L.  T.  864. 
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monies,  securities  for  money,  monies  out  at  interest,  monies  in  the  Clark 
public  stocks  and  funds,  and  all  and  singular  other  her  personal  Phillips. 
estate  and  effects,  of  every  nature  and  description,  not  thereinbefore 
in  any  way  otherwise  disposed  of,  unto  her  trustees  and  executors 
therein  named,  and  the  trustees  and  executors  for  the  time  being  of 
her  will,  upon  trust,  as  soon  as  convenient  after  her  decease,  to  call 
in  and  convert  the  same  into  ready  money,  and  pay  and  equally 
divide  the  same  unto  and  amongst  the  children  of  Samuel  Porter, 
the  children  of  James  Clark,  the  children  of  John  Clark,  the 
children  of  Bobert  Clark,  the  children  of  William  Clark,  the  children 
of  Mary  Bayles,  deceased,  Elizabeth  Stock,  the  children  of  James 
Stock,  her  brother,  the  children  of  John  Stock,  another  brother,  the 
children  of  Edward  Stock,  another  brother,  the  children  of  Ann 
Stock,  a  sister,  the  children  of  Sarah  Milbank,  another  sister,  the 
children  of  Edward  Mumford,  the  children  of  John  Mumford,  Mary 
Mumford,  the  children  of  Elizabeth  Smoothey,  the  children  of 
Sarah  Cheek,  and  Rebecca  Mumford,  part  and  share  alike ;  and  the 
said  testatrix  directed  her  said  trustees  and  executors  to  place  out 
and  invest  in  Government  or  real  securities,  in  their  names,  all  the 
shares  of  such  of  the  said  persons,  to  whom  the  said  residuary 
monies  should  be  payable,  as  should  not  be  of  age,  until  they 
should  respectively  attain  their  majority,  and  then  to  pay  such 
share  or  shares  to  them  respectively,  together  also  with  the  interest 
which  should  have  accumulated  and  arisen  therefrom  ;  and  in  case 
of  the  decease  of  any  of  the  residuary  legatees  before  they  should 
have  received  their  respective  original  or  accruing  shares  of  such 
residuary  monies,  leaving  lawful  issue  living  at  the  time  of  such 
payment  and  distribution,  then  the  said  testatrix  did  direct  that  the 
share  or  shares  of  such  of  them  so  dying  and  leaving  lawful  issue 
should  go  to  and  be  paid  to  their  respective  issue.  Eebecca  Stock 
made  a  codicil  to  her  said  will,  dated  the  19th  November,  1840,  and 
thereby  revoked  the  appointment  of  Elizabeth  Stock  as  one  of  the 
trustees  and  executors  of  her  said  will,  and  all  devises  made  to  her 
as  one  of  such  trustees  and  executors  thereof,  and  also  all  legacies 
and  bequests  and  sums  of  money  in  her  said  will  given  and 
bequeathed  or  directed  to  be  paid  to  her ;  and  the  said  testatrix  also 
revoked  the  bequests  or  direction  in  her  will  contained  for  the  pay- 
ment of  any  part  or  portion  of  the  residue  of  her  monies,  personal 
estate,  and  effects  unto  the  brothers  and  sisters  of  the  said  John 
Stock,  and  she  declared  that  they  should  not  be  residuary  legatees ; 
and  the  said  testatrix  revoked  the  bequests  and  direction  in  her  said 
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Clabk  will  contained  for  the  payment  to  the  said  John  Mumford  and 
Phillips.  Rebecca  Mumford,  or  to  their  respective  children,  of  any  part  or 
portion  of  the  said  residue,  and  declared  that  neither  of  them  or 
their  children  should  be  residuary  legatees ;  and  the  said  testatrix 
also  revoked  all  legacies,  bequests,  and  sums  of  money  in  her  said 
will  given  and  bequeathed,  or  directed  to  be  paid,  to  the  children  of 
the  said  James  Stock,  John  Stock,  Edward  Stock,  and  Sarah 
Milbank,  in  her  said  will  described  as  the  brothers  and  sister  of 
the  said  Elizabeth  Stock,  the  executrix  therein  named;  and  the 
said  testatrix  also  revoked  all  legacies,  bequests,  and  sums  of  money 
in  her  said  will  given  and  bequeathed,  or  directed  to  be  paid,  to  the 
children  of  the  said  Ann  Stock  (then  Ann  Staines),  in  her  said  will 
described  as  sister  of  the  said  Elizabeth  Stock.  The  testatrix  died 
in  1847.  The  question  was,  whether  the  revoked  legacies  belonged 
to  the  next  of  kin  of  the  testatrix,  or  to  the  remaining  residuary 
legatees. 

Russell,  Q.G.,  and  Jessel  argued  that  the  remaining  residuary 
legatees  were  entitled : 

The  will  and  codicil  are  to  be  read  as  one  instrument,  and  the 
effect  of  them  together  is  as  though  the  names  of  the  residuary 
legatees  whose  legacies  are  revoked  had  not  been  inserted  in,  or 
were  struck  out  of,  the  residuary  gift,  which  takes  effect  for  the 
benefit  of  the  others  exclusively  :  Harris  v.  Davis  (l) ;  Cresswell  v. 
Cheslyn  (2).  The  residuary  gift  here  is  to  a  class  of  persons,  and 
therefore  the  lapse  or  revocation  of  the  shares  of  any,  increases  the 
shares  of  those  who  without  them  constitute  the  class:  Shaw  v. 
Ml Motion  (3). 

Sivanston,  Q.C.,  and  Bilton,  for  other  parties. 
Walker,  Q.C.,  and  Giffard,  for  other  parties. 

Malins,  Q.G.,  and  Lovell,  for  some  of  the  next  of  kin. 

Craig,  Q.C.,  and  Fischer,  for  others,  cited  Gordon  v.  Atkinson  (4). 

Daniel,  Q.C.,  and  Kinglake,  in  the  same  interest. 

Elmsley,  Q.C.,  Rawlinson,  Southgate,  Hanson,  A.  Smith,  Collins, 
Speed,  and  Foster,  for  other  parties. 

(1)  66  R.  E.  130  (I  Coll.  416).  431). 

(2)  2  Eden,  12H.  (4)  75  R.  B.  171  (1  De  G.  A  Sm. 

(3)  65  E.   E.   724   (4  Dr.  &  War.      478). 
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The  reply  was  not  called  for.  Clark 

t. 
Phillips. 
Sir  J.  Stuart,  V.-C. :  [  887  j 

Mr.  Russell,  I  shall  not  trouble  you  for  a  reply,  for,  although  the 
question  is  an  extremely  difficult  one,  I  have  made  up  my  mind 
that  I  cannot  hold  that  the  testatrix  in  this  case  has  left  any  part 
of  her  estate  undisposed  of,  but  I  think  that  she  has  excluded  her 
next  of  kin  from  being  entitled  to  any  share  of  her  property.  That 
she  had  done  so  by  her  will  is  clear.  It  is  said  that  by  the  terms 
of  the  codicil,  by  which  she  revoked  the  interest  which  she  had 
given  by  her  will  to  certain  persons,  there  is  an  intestacy  as  to  the 
shares  which  she  has  so  taken  from  the  residuary  legatees.  I.  can 
find  nothing  to  authorise  me  to  say  that  what  has  been  so  taken  • 
from  them  is  undisposed  of,  and  so  ought  to  go  to  the  next  of  kin. 
I  think,  although  there  is  an  apparent  conflict  between  some  of  the 
authorities  on  this  subject,  they  are  reconcileable  by  reference  to  a 
very  plain  principle.  The  question  here  is,  whether  or  not  the  gift 
of  the  residue  by  the  will  is  to  a  class.  It  has  been  said  that  it  is 
not  a  gift  to  a  class,  because  there  are  certain  individuals  named 
who  are  to  take  together  with  a  class.  Now,  for  the  purpose  for 
which  the  difference  between  a  class  and  individuals  nominatim  is  to 
be  considered  in  a  question  of  this  kind — if  it  is  clear  that  I  must 
consider  the  residue  to  be  given  here  to  a  class  of  persons  to  be 
ascertained  at  the  death  of  the  testator — where  there  is  a  gift  of 
residue  to  individuals  named,  as  in  Cresswell  v.  Chedyn  (l),  a  revo- 
cation by  codicil  of  the  gift  to  one  of  those  is  not  necessarily  a 
transfer  of  what  wa&  given  to  him  to  the  others  who  are  named. 
If,  for  example,  the  gift  of  the  residue  by  the  will  were  one-third  to 
A.,  one-third  to  B.,  and  one-third  to  C,  and  no  more,  I  think  it  is 
plain  that  a  revocation  of  the  gift  of  the  one-third  to  C,  without 
more,  leaves  the  will  to  be  construed  in  this  way — that  A.  is  to  take 
one-third  and  B.  one-third,  and  C.'s  one-third  is  given  to  no  one, 
because  there  are  no  words  in  the  will  to  authorise  the  gift  of  more 
than  one-third  to  A.  or  B. ;  and  therefore,  in  a  case  of  that  kind, 
where  the  gift  is  to  individuals  nominatim,  and  there  is  a  revocation 
of  what  is  given  to  one,  it  is  held  that  there  is  an  intestacy  of  that 
share.  I  consider  Cresswell  v.  Cheslyn  as  having  been  decided 
on  the  construction  of  a  will  in  which  the  gift  of  residue  was  exactly 
as  if  it  had  been  a  gift  of  one-third  to  each  of  three  residuary 
legatees  named,  and  it  could  not  be  read  in  any  other  way ;  because 

(2)  Eden,  123. 
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Clark       a  gift  °*  residue  to  A.,  B.,  and  C,  three  individuals  named,  in  equal 
Dufrr;f M      shares,  is  a  gift  of  one-third  to  each  of  them  ;  and  whether  it  be  so 

l  HI LHP8. 

expressed  as  a  gift  of  residue  to  A.,  B.,  and  C,  to  take  it  in  equal 
shares,  or  a  gift  of  one-third  to  each,  will,  in  my  opinion,  make  no 
difference ;  and  the  House  of  Lords  so  held  it,  and  considered  that 
there  being  to  each  of  the  two,  as  to  whom  there  was  no  revocation, 
a  gift  of  one-third  share  only,  the  codicil,  which  revoked  the  gift  as 
to  one  share  given  to  the  third,  had  not  operated  to  give  it  to  the 
other  two,  and  therefore  it  was  undisposed  of.  That  is  the  con- 
struction put  upon  a  gift  to  certain  individuals  nominatim.  Where 
the  gift  is  to  a  class,  an  entirely  different  principle  must  prevail ; 
for  where  the  gift  is  to  a  class,  until  the  death  of  the  testator  it  is 
impossible  to  say  with  certainty  who  are  the  objects,  because  the 
description  is  not  of  individuals,  but  a  general  description  of  them 
as  a  class.  It  is  said,  however,  that  if  there  be  particular  indi- 
viduals named,  and  they  are  to  take  with  the  class,  then  the 
principle  of  Cresswell  v.  Cheslyn  must  apply,  because  it  ceases  to 
be  a  gift  to  a  class.  I  can  discover  no  authority  for  that  proposi- 
tion :  none  of  the  cases  go  so  far.  It  would  be  strange  if  they  did. 
If  the  gift  be  to  a  class  simply,  as  to  the  children  of  A.  and  the 
children  of  B.  equally  as  tenants  in  common,  it  is  certain  that  each 
individual  who  is  a  child  of  A.  or  B.,  living  at  the  death  of  the 
testator,  is  a  member  of  the  class,  and  if  the  whole  is  to  go  to 
all  the  children  of  A.  and  B.  ascertained  to  be  such  at  the  death  of 
the  testator,  the  class  is  completely  ascertained ;  but  if  the  gift 
were  to  the  children  of  A.,  including  his  son  John,  and  the  children 
of  B.,  in  equal  shares,  am  I  to  consider  that  then  the  gift  is  not  to 
a  class  because  one  individual  has  been  specifically  described  ?  The 
operation  of  the  gift  in  the  way  in  which  I  stated  it  would  be, 
to  give  the  whole  residue  to  all  the  children  of  A.  and  B.  But 
suppose,  by  a  codicil,  the  testator  had  revoked  the  gift  to  John, 
could  I  say  that  it  was  less  a  gift  to  all  the  other  children,  or  that 
all  the  others  would  not  compose  the  class  to  take,  or  that  any  part 
of  the  residue  was  undisposed  of  ?  I  cannot  discover  any  principle 
for  that,  because  withdrawing  from  the  class  one  member  leaves 
those  who  remain  a  class  still.  It  was  so  held  in  the  case  of  Shaw 
v.  M'Mahon  (1).  There  were  two  persons  named,  and  the  gift  was 
to  the  children  as  a  class,  but  an  alteration  was  made  by  a  codicil 
in  respect  of  one  of  those  named.  Lord  St.  Leonards,  in  his 
idgment,  noticed  that  the  two  named  were  children  by  a  previous 

(1)  65  E.  U.  724  (4  Dr.  &  War.  431). 
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marriage,  and  threw  oat  that  still  the  object  of  the  testator  was  Clark 
plainly  to  give  the  property  to  the  class  of  those  who  should  be  his  Phillips. 
children,  their  number  to  be  ascertained  at  his  death.  Upon  prin- 
ciple I  cannot  decide  that  certain  individuals,  being  named  to  take 
with  a  class  or  particular  members  of  it,  can  alter  the  construction 
to  be  put  upon  words  of  revocation  of  this  kind.  What  is  to  be 
considered  is,  whether  or  not  there  is  an  intestacy — whether  a 
testator,  by  merely  revoking  the  gift  as  to  some  members  of  the 
class,  and  saying  no  more,  means  that  the  whole  residue  should  not 
go  to  those  who,  after  withdrawing  some,  should  still  compose  the 
whole  class.  Therefore,  if  there  had  been  nothing  in  the  will  to 
show  that  the  testatrix  intended  that  the  whole  residue  should  go 
to  those  members  of  the  class  who  should  remain  after  the  codicil 
had  full  operation  given  to  it,  I  should,  independently  of  any  par- 
ticular expression  importing  intention,  have  held  it  impossible  to 
say  that  there  was  an  intestacy ;  but,  looking  at  the  words  of  the 
codicil,  I  think  it  is  clear  that  the  testatrix  died  in  the  conviction 
that  she  had  left  residuary  legatees,  that  is,  persons  to  take  the 
whole  residue,  because  what  she  does  is  to  withdraw  certain  persons 
from  being  residuary  legatees;  she  says  that  the  brothers  and 
sisters  of  John  Stock,  and  others  whom  she  names,  shall  not  be 
residuary  legatees.  Does  not  that  plainly  import  that  some  one 
else  was  to  be  residuary  legatee,  and  that  she  did  not  consider  that 
she  had  left  any  part  of  the  residue  undisposed  of  ?  It  is  said  that 
I  cannot  extend  these  words  to  the  simple  revocation  as  to  some  of 
those  named  in  the  codicil,  because  she  has  not  repeated  the  words 
that  they  should  not  be  residuary  legatees.  I  think  it  would  be  a 
violation  of  intention  if  I  proceeded  upon  any  such  nicety  of  dis- 
tinction. I  have  no  doubt  that  the  testatrix  intended,  and  has  said 
in  language  which  I  perfectly  understand,  that  the  residue  should 
go  among  all  the  other  individuals  whose  names  are  not  withdrawn 
by  the  codicil. 


1858.    CH.     17  JURIST,  1007. 
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EHODES  v.   LORD  MOSTYN  (1). 

(17  Jurist,  1007;  8.  C.  1  W.  R.  366.) 

Whore  judgment  creditors  had  duly  taken  out  writs  of  elegit,  but  posses- 
sion oould  not  be  given  by  the  sheriff  in  consequence  of  the  existence  of 
prior  outstanding  mortgages,  the  mortgagees  being  alleged  not  to  be  in 
possession,  and  to  refuse  to  take  possession,  the  Court  appointed  a  receiver 
of  the  mortgaged  premises,  without  prejudice  to  the  rights  of  the  mortgagees, 
the  prior  incumbrancers. 

This  was  a  motion  on  behalf  of  the  plaintiff  for  a  receiver,  with 
directions  that  he  should  apply  the  rents  in  keeping  down  interest 
of  the  debts  of  the  plaintiff  and  others,  registered  judgment  creditors 
of  Lord  Mostyn,  tenant  for  life  of  the  premises  over  which  the 
receiver  was  sought  to  be  appointed.  Writs  of  elegit  had  duly 
issued,  but  prior  mortgages  in  fee  had  been  created  by  Lord  Mostyn 
and  his  son  in  1851,  so  that  possession  could  not  be  given  to  the 
plaintiff.  The  affidavits  stated  that  the  mortgagees  were  not  in 
fact  in  possession,  and  refused  to  enter. 

Rolt  and  Amphktt,  for  the  motion,  [cited  Neate  v.  The  Duke  of 
Marlborough  (2)]. 

Sir  W.  P.  Wood,  V.-C. : 

Perhaps  the  proper  course  will  be  simply  to  appoint  the  receiver, 
without  prejudice  to  any  of  the  prior  incumbrancers  taking  posses- 
sion. It  is  not  clear  who  they  are,  but  you  may  take  an  order  for 
a  receiver,  subject  to  their  taking  away  the  possession  from  him. 

Qifiard,  for  Lord  Mostyn,  did  not  appear. 


1853. 
Nov.  17,  24. 

KlNDKItSLEY, 
V.-C. 

[  1063  ] 


MERIDETH  v.  WATSON. 

(17  Jurist,  1063—1064.) 

W.,  whilst  suffering  under  an  illness,  from  which  he  never  recovered, 
and  being  a  mortgagee  of  his  son,  gave  his  son  the  mortgage  deed,  saying, 
"  Take  this,  but  do  not  wrong  your  children,  and  do  not  mortgage  your 
property ;  "  the  father  not  being  aware  that  the  son  had  already  mortgaged 
the  estate :  Held,  that  this  was  a  good  donatio  mortis  causa  to  the  son 
alone. 

In  the  year  1837  William  Arthur  Watson  purchased  certain  lands, 
and  in  order  to  enable  himself  to  complete  the  purchase,  he 
borrowed  from  his  father,  William  Watson,  920Z.,  depositing  with 

(1)  Cadogan  v.  Lyric  Theatre,  Ltd.      71  L.  T.  8,  O.  A. 
[1894]  3  Ch.  338,  63  L.  J.  Ch.  775,  (2)  45  B.  E.  304  (3  My.  &  Or.  421). 
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his  father,  by  way  of  security,  the  title-deeds  of  the  lands,  and    Mbbideth 

giving  his  father  a  bond  in  the  usual  form  for  9202. ;  and  in  the      watbon. 

bond  it  was  stated,  that,  for  further  securing  the  repayment  of  the 

920L,  William  Arthur  Watson  had  deposited  the  title-deeds  with 

his  father,  as  above  mentioned :  the  bond  also  contained  a  demise 

of  the  lands  to  the  father  for  1,000  years,  by  way  of  further  security. 

In  1847  William  Arthur  Watson  obtained  the  title-deeds  from  his 

father,  for  the  purpose  of  borrowing  money  thereon,  and  deposited 

them  with  the  Coleshill  Bank,  by  way  of  security  for  a  sum  of 

money  then  borrowed  by  William  Arthur  Watson.     In  1848  William 

Arthur  Watson  discharged  his  debt  to  the  Bank,  and  took  back  the 

deeds,  but  never  delivered  them  to  his  father  again ;  and  in  1849 

he  again  deposited  them  with  the  Bank  by  way  of  security  for  a 

floating  balance,  of  which  last  deposit  the  father  did  not  appear  to 

have  been  informed.     William  Watson,  by  his  last  will,  dated  the 

26th  July,  1845,  made  the  following  bequests,  viz.,  "I  bequeath 

unto  my  said   son"  (meaning  the  said  William  Arthur  Watson) 

"  during  his  life  the  interest  of  the  sum  of  900 J.,  now  secured  to 

me  by  his  bond,  with  a  deposit  of  his  title-deeds  belonging  to  the 

messuages,  buildings,  land,  and  stone-quarry  now  in  his  possession 

at  Over  Whitacre  aforesaid ;  and  the  residue  of  the  interest  money, 

if  any,  arising  from  my  personal  estate,  I  direct  my  said  trustees 

to  pay  unto  my  son  and  daughter  in  equal  moieties,  half-yearly, 

for  their  respective  lives ;  and  after  the  decease  of  my  son,  William 

Arthur,  I  direct  my  said  trustees,  or  the  survivor  of  them,  his 

executors  or  administrators,  to  call  in  and  pay  the  said  principal 

sum  of  9002.,  and  also  one  moiety  of  the  before  mentioned  surplus, 

with  any  accumulation  thereof,  to  the  children  now  born  or  to  be 

born  of  my  said  son,  his  and  their  executors,  administrators,  and 

assigns,  at   the  expiration  of  twelve  calendar  months  from  the 

decease  of  my  said  son,  or  on  such  child  or  children  attaining 

majority,  and  the  interest  until  that  period  I  direct  shall  be  applied 

towards  the  maintenance  and  education  of  the  issue  of  my  said 

son.*'     William  Watson  died  on  the  6th  January,  1850,  and  on  the 

New  Year's  Eve  previous  to  his  death,  being  then  confined  to  his 

bed  by  an  illness,  from  which  he  never  recovered,  in  the  presence 

of  his  son,  William  Arthur  Watson,  and  of  his  friends  Mr.  Beercroft 

and  Mrs.  Tenant,  who  were  then  visiting  him,  directed  his  wife  to 

proceed  to  a  certain  box  in  the  room  where  he  was  lying,  and  to 

bring  him  from  thereout  the  before-mentioned  bond,  which  he 

thereupon  presented  to  William  Arthur  Watson,  saying,  "  Arthur, 
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Meridktii  take  this,  but  don't  you  wrong  your  children,  and  don't  you  mort- 
Watsof.  gags  your  property,"  or  using  words  to  the  same  or  the  like  effect. 
This  was  the  statement  of  the  plaintiffs  and  of  some  of  the  wit- 
nesses ;  others  said  that  William  Watson  used  the  words,  "  Arthur, 
take  this  here,  and  take  care  of  it  for  the  benefit  of  yourself 
and  your  children."  In  1852  William  Arthur  Watson  became  a 
bankrupt,  and  a  bill  was,  on  the  8th  January,  1858,  filed  by  the 
assignees  against  William  Arthur  Watson  and  his  children,  and 
against  the  executrix  of  William  Watson,  praying  a  declaration  that 
there  was  a  valid  donatio  mortis  causa  of  the  bond,  and  that  it 
might  be  delivered  up  to  be  cancelled. 

W.  M.  James  and  Metcalfe,  for  the  plaintiffs  : 

There  was  a  good  donatio  mortis  causa,  Duffield  v.  Hicks  (l),  and 
that  to  William  Arthur  Watson  alone,  and  not  for  the  benefit  of 
him  and  his  children. 

Daniel  and  Eddis,  for  the  children  of  William  Arthur  Watson  : 

The  father,  when  he  made  the  gift,  was  not  aware  that  the 
property  had  been  a  second  time  mortgaged  by  the  son,  who  was 
accordingly  guilty  of  fraud ;  and  the  terms  of  the  gift,  as  stated  by 
the  plaintiffs,  were  inconsistent  with  the  facts ;  it  fails,  therefore, 
as  a  donatio  mortis  causa.  We  contend  also  that  the  words  raised 
a  trust  for  the  children,  and  gave  William  Arthur  Watson  only  an 
estate  for  life. 

Taylor,  for  the  executrix. 

Metcalfe,  in  reply. 

Sir  R  T.  Kindbrslby,  V.-C. : 

In  this  case  the  real  question  respects  the  validity  of  an  alleged 
gift  of  a  sum  of  money  due  on  a  certain  bond  or  mortgage.  It 
appears  that  William  Arthur  Watson,  the  son  of  William  Watson, 
the  testator  in  the  cause,  had  purchased  a  certain  real  estate,  and 
in  order  to  pay  for  it,  had  borrowed  a  sum  of  money  from  his 
father.  By  the  deed  of  purchase  he  had  not  got  in  the  legal  estate, 
but  became  owner  in  equity,  and  was  in  possession ;  and  in  order 
to  secure  to  his  father  the  920J.  he  executed  to  him  an  instrument, 
which  was,  first,  a  bond  in  the  ordinary  form  for  securing  the 
money ;  and,  secondly,  he  stated  in  it  that  he  had  deposited  all  the 
(1)  30  R.  R.  69  (1  Bligh,  N.  S.  497). 
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deeds  relating  to  this  property  with  his  father,  as  security  for  Merideth 
repayment.  The  instrument  also  purports  to  contain  an  agree-  Watson. 
roent  to  demise  ;  this  could  not  of  course  operate  as  a  demise,  but 
as  an  agreement  to  give  a  lease.  Sometime  afterwards  the  father, 
having  in  his  possession  the  title-deeds  and  this  instrument,  handed 
over  the  title-deeds  to  the  son,  to  enable  the  son  to  borrow  money 
from  some  bankers,  intending  to  postpone  his  own  security,  not  to 
give  it  up  to  the  son.  The  son  borrowed  the  money  and  deposited 
the  deeds,  and  afterwards  paid  off  the  debt  and  got  back  the  deeds. 
The  father  was  aware  of  this,  but  the  son,  instead  of  giving  him 
the  deeds,  had,  without  the  father's  knowledge,  borrowed  another 
sum.  Whether  that  was  a  violation  of  his  duty  is  not  very 
apparent,  but  the  father  was  not  aware  of  it.  In  that  state  of 
things  the  father  dies ;  before  his  death,  being  in  bed  ill — in  fact, 
on  his  death-bed — he  desired  his  wife  to  bring  him  the  instrument 
by  which  his  son  had  secured  this  debt.  The  wife  brought  this 
instrument  to  him,  or  at  least  the  box  in  which  it  was,  and  the 
testator  said,  using  terms  as  to  which  there  is,  as  might  be 
expected,  some  little  discrepancy,  though  I  think  the  fair  result  of 
the  language  is  that  which  is  in  substance  alleged  by  the  bill,  and, 
in  fact,  admitted  by  the  answers  of  the  son  and  of  the  wife ;  and 
this  was  nearly  the  language  used:  "Arthur,  take  this,  but  do 
not  wrong  your  children,  and  do  not  mortgage  your  property."  I 
will  consider  the  discrepancies  in  the  evidence  afterwards.  Now, 
this  was  insisted  upon  as  a  donatio  mortis  causa  to  the  son,  and  the 
question  is,  whether  it  was  so.  In  the  first  place,  the  circumstances 
are  all  such  as  are  sufficient  to  constitute  a  valid  donatio  mortis 
camd.  It  is  not  necessary  that  the  donor  should  have  in  con- 
templation his  immediate  dissolution,  but  only  that  it  should  be  a 
gift  upon  the  supposition  that  he  does  not  recover  from  his  present 
illness.  Now,  here  he  was  considering,  not  his  immediate  dissolu- 
tion, but  he  used  the  language,  "  I  want  to  deal  with  this  in  my 
lifetime."  But  the  real  fact  that  he  was  suffering  under  an  illness 
which  was  his  last  is  quite  sufficient,  according  *to  authority,  to  [  *1064  J 
make  this  a  donatio  mortis  causa.  I  do  not  think  it  was  argued 
that  it  would  not  pass.  It  has  been  held,  that  a  debt  would  pass 
by  delivery  of  the  deed ;  and  here  the  bond,  which  operated  as  a 
memorandum  of  deposit,  was  given,  and  there  is  no  distinction 
between  this  and  a  mortgage,  and  under  the  circumstances  it  may 
be  held  a  donatio  mortis  causa.  The  only  real  doubt  I  have  enter- 
tained, and  I  cannot  say  that  that  doubt  is  quite  removed,  is, 
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Meridrth  whether  the  testator,  in  giving  the  instrument,  meant  it  for  his  son 
Watson  exclusively,  or  in  some  way  for  the  son's  children.  It  seems  that 
the  testator,  in  a  will  made  some  time  before,  had  given  this  to  his 
son,  and  after  the  son's  death  to  his  children,  and  it  was  said  that 
in  the  delivery  of  this  deed  he  used  expressions  that  it  was  not  for 
the  exclusive  benefit  of  the  son,  but  also  of  the  children.  (His 
Honour  then  commented  on  the  evidence  as  to  what  the  testator 
had  said.)  I  am  bound,  therefore,  to  say  that  the  language  was 
this  :  "  Arthur,  take  this  ;  do  not  wrong  your  children,  and  do  not 
mortgage  your  property."  When  he  says  "  do  not  mortgage  your 
property,"  he  seems  to  say,  "  I  am  now  relieving  your  property 
from  the  mortgage  existing  upon  it ;  do  not  mortgage  it,  for  in 
so  doing  you  will  injure  your  children,  and  prevent  them  from 
succeeding  to  the  property."  I  think  that  is  the  fair  result.  As 
far  as  I  could  allow  myself  any  sort  of  inclination,  it  would  be  for 
the  children ;  but  still  I  must  adhere  to  what  I  think  was  the 
intention  of  the  testator,  and  I  cannot  find  any  language  which 
imported  a  gift  for  the  benefit  of  any  one  but  the  son  himself. 
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agreed  to,  but  not  inserted  in  written  document — Defendant  in  equity 
may  call  upon  Court  to  be  neutral  unless  plaintiff  will  consent  to 
omitted  term.    Martin  v.  Pycroft 324 

2.  Breach  of  contract  —  Executory  agreement  —  Breach  before 

time  of  performance — Intention  to  break  contract — Communication  to 
plaintiff— Immediate  right  of  action — Damages.      Hochster  v.  De  la  Tour 

747 

3.  Procuring  breach  of  contract — Cause  of  action— Master 

and  servant — Opera  singer — Contract  for  exclusive  personal  service. 
Lumley  y.  Gye 501 

4.  Consideration — Privity   of  contract — Public  offer — Guaranty 

of  specified  dividend  on  shares — Prospectus— False  representation — 
Bight  to  sue.     Gerhard  v.  Bates 655 

5.  Restraint  of  trade — Breach  of  covenant— Sale  of  business  and 

goodwill— Carrying  on  business— Soliciting  orders  and  supplying  cus- 
tomers within  prohibited  district — No  residence  or  place  of  business 
within  district.     Turner  v.  Evans •        .     681 

6.  Covenant  in  restraint  of  trade — Sale  of  wine  merchant's 

business — Covenant  not  to  carry  on  business  at  C.  or  in  any  other  place 
within  counties  of  C.  A.  or  M. — Soliciting  orders  within  proscribed 
district— Injunction — Trial  at  law.     Turner  v.  Evans  ....     312 

CONTRIBUTION— 1.  Between  co-contractors.    See  Company,  2. 

2.  Between  co-sureties.    See  Principal  and  Surety,  1. 

CONVERSION — Leaseholds  —  Dutch  bonds — Insurance  and  canal 
shares— Tenant  for  life  held  entitled  to  enjoy  leaseholds  in  specie,  but 
not  the  shares  or  Dutch  bonds.    Mann  y.  Bell 318 

COPYHOLD— 1.  Admittance — Devise— Trust  for  sale— Title— Admit- 
tance of  trustees  not  necessary  to  make  good  title.     Glass  y.  Richardson 

275 

2.  Devise  of  copyholds  to  E.  M.  and  W.  on  trust— Demand 

of  treble  fine — Mandamus  to  admit  granted,  lord  being  bound  to  admit 
before  payment  of  fine,  and  right  to  fine  accruing  only  after  admittance. 
B.  v.  Lord  Wellesley 903 

COPYRIGHT — Musical  copyright — Action  for  infringement — Regis- 
tration—Dispute as  to  authorship — Old  airs— Rule  to  expunge  entries 
— Affidavit— Stay  of  proceedings  pending  issue  to  determine  question 
of  copyright.     Ex  parte  Davidson 710 

CORONER — Commitment  on  warrant — Want  of  jurisdiction.  See 
False  Imprisonment,  3. 

CORPORATION — Charter,  construction  of — Grant  of  port  duty  — 
Primage— Admissibility  of  evidence  of  usage — Ancient  charters,  if 
ambiguous,  are  to  be  explained  by  usage  under.  Bradley  v.  Pilots  of 
Newcastle 620 

CORPORATION    (MUNICIPAL)— Burgess  roll— Rating— Poor  rate 

See  Municipal  Election. 
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COSTS — 1.  Mandamus— Practice  as  to  granting — Costs  on  making 
rale  absolute.    R.  y.  East  Anglian  Rail.  Co 654 

2.  Arbitration  —  Amended  award  —  Power  of  arbitrator  over 

costs.    See  Arbitration,  1. 

3.  Taxation  of  costs.    See  Solicitor,  2—5. 

And  see  Lands  Clauses  Act,  3;  Statute,  2. 

COUNTY  COURT— 1.  Judgment  for  debt  and  costs— Payment  to 
plaintiff  of  debt  only — Plaintiff  may  require  clerk  of  county  court  to 
issue  execution  for  costs  only — Although  Judge's  order  directed  pay- 
ment to  clerk  at  court-house  and  debt  was  not  paid  there  or  to  clerk  at 
any  plaoe.    R.  v.  Fletcher 544 

2.  Mandamus  to  issue   execution  in  such  a  case  is  properly 

directed  to  clerk,  not  to  Judge.    R.  v.  Fletcher 544 

3.  Jurisdiction—"  Incorporeal  hereditament " — Office  of  parish 

clerk— Customary  payment — Recovery  of  arrears.      Stephenson  v.  Raine 

775 

4.  Legacy,  recovery  of— -Letters  of  administration— District 

—Prohibition.     In  re  Fuller 707 

5.  Title  to  land— Amount  paid  for  carrying  into  force  order 

of  justices  to  abate  nuisance— Recovery  from  owner  of  premises.    R.  v. 
Harden 495 

6. Semble,  that  title  comes  in  question  if  party  sued  as 

owner  of  land  denies  that  he  is  owner.     It.  v.  Harden  .  .    495 

7. Trespass — No  bona  fide    claim    of   title  in  question — 

Prohibition.    In  re  Marsh  v.  Dewes 956 

-  8.  Appeal  from — Particulars  of  claim — Notice  of  action.  See 
Distress,  1. 

9.  Costs — Discretion  of  Court— Concurrent  jurisdiction — Con- 
struction of  statute.    See  Statute,  2. 

CROWN — Charter — Proviso  for  revocation  by  Crown— Breach  of 
conditions — Royal  prerogative — Right  of  subject  to  sci.  fa.  to  repeal 
charter — Revocation  by  Crown  a  oondition  precedent  to  forfeiture  for 
breach  of  express  oondition.    Eastern  Archipelago  Co.  v.  Reg.  .    856 

DAMAGES — Special  damage — False  imprisonment — Unlawful  com- 
mitment on  coroner's  warrant — Right  to  recover  oosts  of  quashing 
coroner's  inquisition.    Foxall  y.  Barnett 906 

DISCOVERY— Inspection  of  documents— Solicitor's  olaim  of  lien  for 
costs — Denial  of  liability — Inspection  granted  of  entries  in  defendant's 
books  relating  to  items  of  particulars  of  lien.     Scott  y.  Walker  .        .    694 

DISTRESS— 1.  For  tithe  rent-charge— Unlawful  distress— Appeal 
from  county  court — Notice  of  action — Particulars  of  claim.  Howard  y. 
Remer 897 

2.  Distress    damage   feasant — Seizure  of  locomotive   engine — 

Certificate   of  approval — Conversion — Cumulative     remedy — Pleading. 
Ambergate  Rail.  Co.  y.  Midland  Rail.  Co 810 

DONATIO  MORTIS  CAUSA— Gift  of  mortgage  deed  to  mortgagor, 
donor's  son — "  Take  this,  do  not  wrong  your  children  and  do  not  mort- 
gage your  property "  —  Estate  already  mortgaged  by  son  without 
father's  knowledge  —  Held  a  good  gift  to  son  alone.  Merideth  v. 
Watson 966 
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ECCLESIASTICAL  LAW— Clergy— Non-residence,  proceeding  for — 
Monition  to  reside — Sequestration — Previous  summons,  how  far  neces- 
sary—Time for  issuing  writ — Opportunity  of  answering  charge — 
Hearing  of  incumbent — Meaning  of  "  space  of  one  whole  year."  Bartlett 
v.  Kirwood 795 

ELECTION— Between  English  estates  devised  by  will  and  Scots 
heritable  bonds.     See  Will,  10. 

ESTATE — Demise  by  way  of  grant  by  person  entitled  in  remainder 
in  tail  expectant  upon  life  estate — Term  to  commence  immediately — 
Vesting  of  estate — Attornment — 4  Anne,  c.  16,  s.  9.  Due  d.  Agar  v. 
Brawn 580 

ESTOPPEL — 1.  By  record — Order  obtained  on  supposed  consent  of 
wife — Petition  for  rehearing.     See  Husband  and  Wife,  1. 

2.  False     representation  —   Mistake  —  Evidence.      See    False 

Imprisonment,  1. 

EVIDENCE — 1 .  Documentary —Extracts  from  parish  register — Signa- 
ture by  person  described  as  "  vicar  "  or  "rector"  held  admissible,  but 
description  of  "incumbent"  or  "curate"  held  insufficient  without 
further  evidence — Evidence  Act,  1851  (14  &  15  Vict.  c.  99).  In  re  Ntddy 
HalV s  Estate 317 

2.  Secondary  evidence  of  contents  of  document — Subpoena 

to  produce  document — Document  not  produced,  although  no  legal 
excuse  for  non-production — Secondary  evidence  held  not  admissible. 
B.  v.  Inhabitants  of  Llanfaethly 915 

3.  Of  usage — Claim  to  primage — Charter — Evidence    of    usage 

admissible  in  support  of  claim.    Bradley  v.  Pilots  of  Newcastle    .        .     620 

4.  Declaration  of  deceased  person  in  course  of  duty — Admis- 
sibility of  verbal  statement  to  explain  entry  —  Evidence  to  prove 
delivery  of  notice  to  quit.     Stapylton  v.  Clongh 909 

EXECUTOR  AND  ADMINISTRATOR  —  1.  Administration  suit  — 
Proof  of  debts— Bond — Proof  against  estate  of  deceased  obligor — Policy 
of  insurance — Collateral  security — Unpaid  premiums — Policy  and  bond 
transferred  to  another  Insurance  Company— Proof  allowed  only  for 
premiums  unpaid  at  time  of  dissolution  of  original  Company.  Atkinson 
V.  Gylby 279 

2.  Debts — Liability  of  testator's  real  estate  for  obligations 

contracted  by  testator  during  his  lifetime— 8  &  4  Will.  IV.  c.  104. 
Harrier's  Devisees'  Case 141 

3.  Proceedings— Administration  taken  out  by  one  executor 

to  the  other— Proceedings  by  surviving  executor  to  set  aside  mortgage 
of  part  of  assets  made  by  deceased  executor— Held  that  having  taken 
out  administration  was  no  disqualification  for  maintaining  suit.  Miles 
y.  Durnford 264 

4.  Breach  of  trust — Mortgage  of  part  of  assets— Debt  originally 

made  on  executor's  personal  security,  without  reference  to  assets  — 
Mortgage  held  good.     Miles  v.  Durnford 264 

5.  Executor  de  son  tort—  Validity  of  payments  as  against  rightful 

executor — Creditor  of  deceased  held  entitled  to  retain  against  represen- 
tative of  deceased  payments  made  to  him  by  executor  de  son  tort  out  of 
assets  in  due  course  of  administration.     Thomson  v.  Harding     .        .    730 

FACTOR— Authority  to  pledge  goods.     See  Principal  and  Agent,  2. 
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FALSE  IMPRISONMENT— 1.  Action  against  prison  governor— 
Insolvent  debtor— Imprisonment  in  removal  ward — Possession  of  war- 
rant— Copy— False  representation— Estoppel—Habeas  corpus— Plead- 
ing.   Howard  v.  Hudson 393 

2.  Action  against  clerk  of  county  court  and  bailiff— Warrant  of 

commitment — Contempt  of  Court — Non-appearance  to  summons — Pay- 
ment of  debt  and  costs — Subsequent  arrest  of  plaintiff  after  notice  of 
payment  had  been  sent  to  clerk  of  county  court — Payment  to  party 
after  warrant  issued  not  operating  as  supersedeas— Justification  of 
arrest.    Davies  v.  Fletcher 538 

c  - —  3.  Damages — Special  damage— Commitment  on  coroner's  inqui- 
sition, held  without  jurisdiction — Recovery  of  costs  of  quashing 
inquisition.    Foxall  v.  Barnett 906 

FOREIGN  JUDGMENT.    See  Conflict  of  Laws. 

FRANCHISE— Abuse  of.    See  Crown. 

FRAUD  AND  MISREPRESENTATION— 1.  Sale  at  undervalue— 
Reversionary  interest — Interest  in  leaseholds— Sale  by  private  treaty 
— Evidence  of  value — Opinion  of  actuary  without  special  local  know- 
ledge— Sale  set  aside.    Edwards  v.  Burt 10 

2. Semite,  that  a  sale  will  not  be  disturbed  merely  because 

surveyors  come  to  different  conclusion  to  that  on  which  parties  acted, 
if  price  has  been  ascertained  on  behalf  of  vendor  and  purchaser  by- 
competent  persons  having  knowledge  of  property  and  of  local  circum- 
stances affecting  its  value.    Edwards  v.  Burt 10 

FRAUDS,  STATUTE  OF.    See  Contract,  1 ;  Sale  of  Goods,  3. 

GARNISHEE— Liability  of  garnishee— Bond  debt— Assignment  by 
debtor — Debt  not  attachable — Applicability  of  custom  to  debts  of  which 
beneficial  interest  has  been  transferred  with  knowledge  of  garnishee. 
Westobyv.  Day 713 

HIGHWAY — Encroachment  on— Surveyor— Pulling  down  cottage- 
Conviction — Trespass — Justification — Execution  of  judgment  of  court 
of  competent  jurisdiction.    Keane  y.  Beynolds 778 

HUSBAND  AND  WIFE— 1.  Proceedings— Estoppel— Suit  to  estab- 
lish will — Will  opposed  by  and  issue  directed  at  instance  of  heiress-at- 
law,  a  married  woman— Subsequent  petition  by  husband  and  wife  to 
discharge  order  directing  issue— Order  made  stating  consent  of  wife — 
Petition  for  rehearing  presented  by  wife  after  lapse  of  some  years — 
Previous  order  held  binding  upon  husband  but  not  upon  wife.  Turner 
v.  Turner 1 

2.  Wife's  property— Restraint  on  anticipation— Maintenance  of 

children— Marriage  settlement— Power  to  advance  presumptive  portion 
for  benefit  of  any  children  whose  portions  should  not  be  vested — 
Parents  cannot  defeat  restraint  on  anticipation  on  wife's  previous  life 
estate  by  prospective  directions  to  apply  income  for  maintenance  of 
children  during  wife's  lifetime  and  after  portions  have  become  vested 
by  appointment.    Horlock  y.  Horlock 266 

INFANT—  1 .  Custody— Child  under  seven  years  of  age— Husband  and 
wife  living  apart— Application  by  mother  for  custody — Jurisdiction  of 
Court— Interests  of  child — Breach  of  marital  duty.    In  re  Hattiday's  Estate 

947 

2.  Guardian  ad  litem — Infant  defendant  of  unsound  mind,  not  so 

found  by  inquisition — Appointment  should  be  by  Court  of  Chancery  and 
not  under  the  jurisdiction  in  lunacy.    Fidcoch  v.  Boultbee  .        .        .361 

b.b. — vol.  xcv.  62 
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INFANT— 3.  Maintenance— Fund  appointed  to  infant  under  powj 
marriage  settlement — Powers  of  maintenance  and  education — Pal 
capital  of  infant's  share  applied  to  payment  of  expenses  incurred 
his  benefit.    In  re  Lane I 

INJUNCTION— 1.  Persons  seeking  assistance  of  court  of  equifc 
restrain  violation  of  terms  of  special  Act  of  Parliament  confer 
power  to  interfere  with  rights  of  property,  bound  to  show  pril 
interest  in  the  matter.     Liverpool  Corporation  v.  Chorley  Waterworks     • 

—  2.  Patent  — Infringement  — Bight  to  injunction.  See  Inji 
tion,  4. 

JURISDICTION— 1.  Mayor's  Court  —  Foreign  attachment  —  B 
debt— Custom — Garnishee.     Westoby  v.  Day 

2.  Of  county  court.     Sec  County  Court,  3—7. 

3.  Of  justices.    See  Justices,  1. 

—  4.  Of  Vice-chancellor— Lunacy.    See  Lunacy,  1. 

JUSTICES— 1.  Jurisdiction — Bastardy  —  Married  woman— Husbf 
undergoing  sentence  of  transportation — Jurisdiction  to  make  orde 
Discretion  as  to  issuing  distress  warrant.    R.  v.  Pilkinyton 

And  see  Master  and  Servant,  1 . 

—  2.  Qualification  —  Estate  in  remainder  —  Action  for  penal ti 
Woodward  v.  Watts 

LANDLORD  AND  TENANT— 1.  Agreement  for  lease— Specific  p 
formance — Verbal  provision  outside  written  agreement — Payment 
premium  —  Misrepresentation  —  Delay  —  Specific  performance  decre 
where  plaintiff  consented  to  inclusion  of  omitted  term.    Martin 
Pycroft I 

2.  Lease  —  Demise  by  way  of  grant   by  person   entitled 

remainder  in  tail  expectant  upon  life  estate — Term  to  commex 
immediately— Vesting  of  estate— Attornment — 4  Anne,  c.  16,  s.  9.  J 
d.  Agar  v.  Brown » 

—  3.  Encroachment  of  tenant  upon  waste  —  Presumption  tl 
encroachment  is  part  of  holding — Ejectment.    Andrews  v.  Hailes     .    I 

4.  Distress  for  rent — Fraudulent  removal  of  goods  on  morning 

quarter  day— Bent  due  but  not  in  arrear  at  time  of  removal — Seizure 
goods  within  thirty  days  held  justified  under  the  Distress  for  Bent  A< 
1737  (11  Geo.  II.  c.  19),  s.  1.    Dibble  v.  Bowater 7 

5.  Bepairs— Tenant  from  year  to  year — No  obligation  for  Ian 

lord  to  do  substantial  repairs  on  notice  implied  by  law  from  relation 
landlord  and  tenant.     Qott  v.  Oandy S 

6.  Notice  to  quit — Evidence  to  prove  notice.    See  Evidence,  4. 

LANDS  GLAUSES  ACT— 1.  Bailway  Company— Purchase  of  lam 
— Part  of  manufactory — Obligation  of  Company  to  take  whole  of  facto: 
under  s.  92—  Land  included  in 'same  wall  with  works  and  used  f< 
deposit  of  ashes — Held  to  be  "part  of  a  manufactory,"  although  tn 
portions  of  property  separated  by  road  over  which  stranger  had  right 
way.    Sparrow  v.  Oxford,  Worcester  and  Wolverhampton  Bail.  Co.    .        . 

2.  Company  cannot  escape  obligation  to  take  the  whole 

a  factory  by  changing  their  plans  and  passing  under  part  comprise 
in  their  notice  by  a  tunnel.  Sparrow  v.  Oxford,  Worcester  and  Woherhain 
ion  Rail.  Co \ 
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LANDS  CLAUSES  ACT— 3.  Costs  — Offer  to  purchase  settled  lands 
at  named  price — Refusal  of  offer  by  tenant  for  life— Award  of  less  than 
sum  offered — Payment  of  costs  of  tenant  for  life,  as  between  solicitor 
and  client,  ordered  out  of  purchase-money.    In  re  Aubrey' %  Estate    .    959 

LAND  TAX.    See  Revenue  ;  Settlement,  1. 
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LICENSING— Public-house — Keeping  house  open  on  Sunday  after- 
noon— Terms  of  licence — "Usual  hours  of  afternoon  Divine  service" — 
Hours  of  service  changed  to  6  o'clook  in  the  evening — Conviction  for 
keeping  house  open  during  evening  service  quashed.    R.  v.  Knapp    634 

LIMITATIONS  (STATUTE  OF)— 1.  Annuity  secured  by  trust  term 
on  real  estate — Subsisting  term— Right  to  recover  arrears  for  eighteen 
years.     Cox  v.  Dolman 241 

2.  Adverse  possession  of  land— Minerals— Coal  mine — Right  of 

entry — Possession  —  Tenancy  from  year  to  year  —  Lease  —  Trespass. 
Keyse  v.  Powell 464 

3.  Twenty  years'  possession— Tenancy  at  will— 1De termina- 
tion by  landlord— Accruer  of  right  of  entry— Trespass — Real  Property 
Limitation  Act,  1888  (3  A  4  Will.  IV.  c.  27),  ss.  2,  7,  10.  Randall  v. 
Stevens 738 

4.  Suit  for  tithes  —  "Land"  —  Real  Property  Limitation 

Act,  1833.     See  Statute,  1. 

LUNACY — 1.  Maintenance  of  lunatic — Lunatic  not  found  so  by  inqui- 
sition—  Income  not  sufficient  for  maintenance — Direction  to  invest 
capital  in  purchase  of  Government  annuity  —  Jurisdiction  of  Vice- 
Chancellor  to  make  such  an  order.    Davies  v.  Davie*  ....        8 

-  2.  Payment  of  lunatic's  allowance  ordered  to  survivor  of 

two  committees,  on  evidence  of  his  solvency.    In  re  Noble         .        .    107 

3.  Lunatic's  property— Committee — Liability  for  loss  of  rent — 

Laches.     Ex  parte  Swindtll 19 

4.  Infant  —  Guardian  ad  litem  —  Jurisdiction  to  appoint.    See 

Infant,  2. 

MANDAMUS — 1 .  Where  part  of  the  command  in  a  writ  could  not  be 
supported,  held  that  the  writ  must  fail  altogether.  R.  v.  East  and  West 
India  Docks,  &c.  Bail  Co.  . 648 

« 2. Costs— Court  will  not  grant  costs  on  making  rule  for 

mandamus  absolute,  upon  mere  affidavit  of  service.  R.  v.  East  Anglian 
fail.  Co.     , 654 

- —  3. But  rule  made  absolute  on  affidavits  showing  ground 

for  believing  litigation  at  an  end,  and  that  defendants  have  had  notice 
that  application  will  be  made  for  costs  at  time  rule  is  made  absolute. 
/?.  v.  East  Anglian  Rail.  Co 654 

MASTER  AND  SERVANT— 1.  Contract — Consideration— Mutuality 
— Implied  obligation  of  master  to  find  work— Jurisdiction  of  justices. 
H.  v.  Welch 598 

2.  Contract  for  exclusive  personal  service — Opera  singer— Action 

for  procuring  breach  of  contract — Statute  of  Labourers.  See  Action, 
Cause  of,  1. 

MONEY  HAD  AND  RECEIVED— Recovery  of  money  paid  on 
failure  of  consideration.    See  Sale  pf  Goods,  2, 
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MORTGAGE— 1.  Furniture  and  stock  in  trade-— Bankruptcy  of  mort- 
gagor—Mortgagee in  possession— Claim  by  assignees  in  bankruptcy. 
See  Bankruptcy,  4. 

2.  Receiver — Judgment  creditor— Prior  mortgagee  not  in  pos- 
session—Appointment of  receiver.    See  Receiver. 

MUNICIPAL  ELECTION— Burgess  roll— Qualification— Rating— 
To  entitle  ratepayer  to  be  on  burgess  roll  it  is  sufficient  if  there  be 
intention  to  rate  him  to  the  poor  rate,  although  there  may  be  a  mistake 
in  his  name  as  entered  upon  rate.     R.  v.  Gregory        ....    953 

NOTICE— 1.  Factor— Pledge  of  goods— Notice  of  want  of  authority. 
See  Principal  and  Agent,  2,  3. 

2.  Of  action— Unlawful  distress  for  tithes— Appeal  from  county 

court.    See  Distress,  1. 

NUISANCE  —  Employer  and  contractor  —  Contract  to  do  unlawful 
act — Public  nuisance — Taking  up  road — Injury  to  third  person — Lia- 
bility of  employer .    Ellis  y.  Sheffield  Gas  Co 792 

'  PARTNERSHIP— Authority  of  partner— Solicitors— When  firm  liable 
for  client's  money  received  by  one  partner  for  investment.  Harman  v. 
Johnson 429 

And  see  Bankruptcy,  2. 

PATENT  —  1.  Assignment  —  Tenants  in  common  —  Death  of  one 
assignee — Actions  for  infringements  committed  in  lifetime  of  deceased 
assignee  survive  to  the  other, Twho  is  entitled  at  law  to  recover  the 
whole  damages.    Smith  v.  L.  &  N.  W.  Bail.  Co 435 

— -  2.  Specification  —  Improvements  in  wheels  —  Description  — 
Material  part  of  invention — Novelty — Infringement.  Smith  v.  L.  &  N.  W. 
Bail,  Co 435 

3.  Specification,  construction  of— Insufficient  description  of  old 

machinery  used  in  combination  with  new— Direction  to  jury.  Tetley  v. 
Eastern 923 

4.  Infringement— Injunction — Patent  in  force  for  twelve  years — 

Four  suits  already  decided  in  favour  of  patentee — Right  to  injunction 
in  fifth  case,  pending  trial  of  legal  right — Allegation  as  to  defendant's 
inability  to  pay  damages  not  irrelevant.    Newall  y.  Wilson       •        .107 

5.  Acquiescence — Subsequent  patent  extending  to  part  of 

plaintiff's  invention— Omission  to  proceed  by  scire  facias  to  set  aside 
subsequent  patent.    Newall  v.  Wilson 107 

PERPETUITY—  1 .  Direction  to  accumulate  fund  for  payment  of 
portions  charged  on  settled  estates — Limits  of  accumulation — Portions — 
Interest  of  parent  under  "such  conveyance  settlement  or  devise" — 
Intention— Construction  of  Thellusson  Act.     Viscount  Barrington  v.  Liddell 

179 

2.  Will— Gifts  over  void  for  remoteness.    See  Will,  19. 

POOR  LAW— 1.  Audit  of  accounts— Authority  of  auditor — Disallow- 
ance of  costs  paid  by  guardians  to  their  clerk — Provisions  of  local  Act. 
B.y.  Tyrwhitt 441 

2.  Costs— Distress — Order   of  removal — Suspension  of   order — 

Death  of  pauper— No  appeal  against  order— Application  for  distress 
warrant  for  costs— Warrant  refused  on  statement  that  fresh  facts  had 
been  discovered  as  to  residence  in  removing  parish— Magistrate  held 
bound  to  issue  warrant,  objection  being  one  which  could  be  taken  only 

y  appeal  against  order  for  costs.    In  re  Williams      ....    446 


.  * 
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itcytfsr  POOR  LAW— 3.  Order  of  removal — Lunatic  pauper— Unemancipated 

feokntf  ohild— Removability — Derivative  settlement— Settlement  of  father — 
Poor  Removal  Act,  1846  (9  &  10  Vict.  c.  66),  s.  1.  R.  v.  St.  Ann, 
Blackfriars 630 

not  is  f* 

— —  4.  Settlement— Apprentice — Execution   of  and  consent  to 

indenture  of  apprenticeship— Presumption— Regulations  of  Poor  Law 

j  Bafo-  Commissioners.    B.  v.  Inhabitants  of  St.  Mary  Magdalen,  Bermondsey    ,    822 

ajlfc  — —  *• Settlement  by  estate— Unemancipated  family— Derivative 

* a     t  settlement — Extinction  of  husband's  settlement — Desertion  of  wife  and 

children— Held  that  wife  and  children  lost  their  settlement  in  parish 
where  husband  gained  settlement  by  estate,  which  was  extinguished 
by  non-residence  within  ten  miles,  and  that  they  were  not  removable 
to  wife's  maiden  settlement.    B.  v.  Inhabitants  of  Llansaintffraid       •    817 

6.  Bating  —  Property   rateable  —  Docks  —  Exemption  —  Public 

purposes— Statutory  trustees — Property  held  rateable.  Birkenhead  Dock 
Trustees  v.  Birkenhead  Overseers 475 

7. Normal     and     model    school— Exemption— Lands 

purchased  and  expenses  partly  met  out  of  public  funds — Beneficial 
occupation— Property  held  rateable.    II.  v.  Temple    ....    484 

PORTION — 1.  Advancement — Marriage  settlement — Maintenance  of 
ohildren— Wife's  income— Restraint  on  anticipation.  See  Husband  and 
Wife,  2. 

2.  Limits  of  accumulation— Direction  to  accumulate  fund  for 

payment  of  portions  charged  on  settled  estates— Interest  of  parent 
under  "  such  conveyance  settlement  or  devise" — Intention — Construc- 
tion of  Thellusson  Act.     Viscount  Barrington  v.  Liddell         .  .179 

And  see  Will,  18. 

POWER— Execution— Appointment  of  real  estate — Execution  by  will 
not  referring  to  power— Observations  on  the  operation  of  the  Wills 
Act,  1887  (1  Vict.  c.  26),  on  devises  in  execution  of  powers.  Lake  v. 
Oum'e 213 

PRACTICE  — 1.  Dismissal  of  bill  does  not  prejudice  right  to  file 
another  for  same  purpose  under  different  circumstances.  Liverpool 
Corporation  v.  Charley  Waterworks 347 

2.  Revivor— Suit  for  specific  performance— Death  of  defendant 

after  report  in  favour  of  title— Motion  by  executors  and  devisees  in 
trust  for  revivor  or  dismissal  of  suit— Order  that  bill  be  dismissed  if 
not  revived  within  six  weeks.    Norton  v.  White 285 

PRINCIPAL  AND  AGENT- 1.  Account— Bill  for  account  by  prin- 
cipal against  agent  not  necessary  where  only  one  transaction  and  no 
suggestion  of  fraud.    Navxdshaxvv.  Broxvnrigg 156 

— -  2.  Factor— Authority  to  pledge  goods— Notice — Protection  of 
pledgee  acting  bona  fide — Factors  Act.    Navulshaw  v.  Broxvnrigg      .    156 

3.  To  deprive  pledgee  of  protection  of  Factors  Act,  he  must 

be  fixed  with  knowledge  that  agent  is  acting  mala  fide — Mere  suspicion 
does  not  amount  to  notice— Knowledge  that  agent  has  power  to  sell 
eoods  does  not  constitute  notice  that  he  has  no  authority  to  pledge. 
Navulshaw  v.  Broxvnrigg 156 

PRINCIPAL  AND  SURETY— 1.  Contribution  between  co-sureties- 
Provisional  committee — Liability  of  members  on  contract — Payment  of 
debt  by  one  co-contractor— Proportional  liability  of  each  co-contractor 
for  contribution — Liability  of  estates  of  deceased  co- contractor.  Batard 
v,  Hatves 5*" 
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PRINCIPAL  AND  SURETY— 2.  Joint  note— Request  by  holder  that 
surety  would  join  principal  in  new  joint  and  several  note — Letter  from 
surety's  solicitor  stating  that  surety  would  in  a  few  days  pay  amount 
due  on  joint  security — Held  that  surety  had  not  made  himself  severally 
liable.    Jones  v.  Beach 358 

3.  Discharge  of  surety — Giving  time  to  principal — Joint  and 

several  promissory  note — Absence  of  consideration.      Manley  v.  Boycot 

421 
S.P.  Smith  v.  James 424,  n. 

RAILWAY— 1.  Construction  of  works— Deviation  from  level  of  line 
—Turnpike  road— Bridge  carrying  road  over  line— Ascent  of  bridge — 
Gradient  greater  than  one  in  thirty — Mandamus — Construction  of  s.  16 
of  Railways  Clauses  Act,  1845.  R.  v.  East  and  West  India  Docks,  &c. 
Rail.  Co 648 

— —  2.  Duty  and  authority  of  general  superintendent — Refusal  to 
deliver  up  goods— Conversion.     Giles  v.  Taff  Vale  Rail.  Co.  .        ♦    832 

3.  Liability  as  carriers.    See  Carrier. 

RATE — 1.  Lighting  rate— Exemption — Statutory  exemption  held  to 
apply  only  to  exemptions  in  respect  of  nature  of  property — Not  to  pro- 
perty exempt  under  local  Act  in  respect  merely  of  locality.  Tait  v. 
Carlisle  Local  Board  of  Health,  667 ;  Chelmsford  Guardians  v.  Chelmsford  Local 
Board  .  673,  iu 

2.  Poor  rate.    See  Poor  Law,  6,  7. 

RECEIVER — Mortgaged  property — Mortgagee  not  in  possession — 
Judgment  creditors— Writs  of  elegit— Sheriff  not  able  to  take  possession 
owing  to  prior  mortgages — Receiver  appointed  without  prejudice  to 
rights  of  mortgagees.     Rhodes  v.  Lord  Mostyn        .....    966 

REMOTENESS.     See  Perpetuity. 

RESTRAINT  OF  TRADE— Covenant— Sale  of  business— "Carrying 
on  business  "  within  prohibited  district,  what  is.     See  Contract,  5,  6. 

REVENUE — Land  tax — Assessment— Mode  of  assessing  parishes  and 
places  within  division — Fixed  quota  levied  on  parish  for  150  years — 
Continuance  of  same  quota  by  Commissioners.  7?.  v.  Commissioners  of 
Land  Tax 759 

SALE  OF  GOODS— 1.  Contract  —  Construction  —  Short  delivery  — 
Sale  of  cargo  by  reference  to  bill  of  lading — Bill  of  lading  conclusive  as 
to  quantity — Buyer  held  not  entitled  to  recover  for  short  delivery. 
Covas  v.  Bingham 842 

2.  Implied  warranty— Latent  defect— Sale  of  bill  of  exchange- 
Unstamped  bill  sold  as  foreign  bill— Bill  afterwards  found  to  have  been 
drawn  in  this  country — Failure  of  consideration— Innocent  seller — 
Recovery  of  money  paid.     Gompertz  v.  Bartlett      .  .        .        r    851 

3.  Delivery — Carrier — Action  for  price — Evidence  of  acceptance 

and  actual  receipt  of  goods— Statute  of  Frauds.    Meredith  v.  Meiyh    603 

SETTLEMENT — 1.  Construction  —  Shifting  clause  —  Second  son 
becoming  eldest  son— Recovery— Mortgage— Sale  of  portions  of  settled 
estate  for  redemption  of  land  tax.    Harrison  v.  Round         ...      82 

2.  Marriage — Contingent   remainder — "  In  default    of  all 

such  issue  " — Whether  contingency  applies  to  all  of  several  limitations. 
Doe  d.  Lees  v.  Ford 932 

3. Wife's  income— Restraint  on  anticipation— Portions 

—Advancement.    See  Husband  and  Wife,  2. 
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.  .  m, .  SHIP  AHD  SHIPPING — 1.  Authority  of  master—Stores  supplied  for 

°7  ,.  'I         use  of  ship— Liability  of  registered  owner— Sale  of   ship— Evidence. 

hW~:  Frost  v.  O/itw 560 

a  psfisr 

iseJ/KTEi  2.  Port  and  harbour  dues— Exemption— Coasting  vessel  carrying 

coal  only  is  entitled  to  exemption  conferred  on  coasting  vessels  by 

_.;„£  32  Geo.  HI.  c.  74,  s.  14.     Moore  v.  Shepherd 611 

>y v  -  3.  Primage —  Grant—  Construction    of    charter  —  Admis- 

sibility of  evidence  of  usage.     Bradley  v.  Pilots  of  Newcastle         .        .    620 

.    k 

SOLICITOR— 1.  Partnership — Liability  of  firm  for  client's  money 
Ierel :'-  received  by  one  partner  for  investment — Business  of  a  scrivener,  what 
tofbr^  is.     Harman  v.  Johnson 429 

k  /*•'  2*  Taxation  of  costs — Solicitor  also  chief  acting  executor    of 

deceased  client— Retainer  of  amount  of  bills  of  costs  out  of  assets — 
Order  for  delivery  and  taxation  of  solicitor's  bills,  twelve  years  after 

-Befo*  his  death  and  twenty  years  after  he  had  ceased  to  act  professionally  for 
executors,  refused.    Ex  parte  Shaclcell 340 

3.  Special  circumstance — Son  of  executor  acting  as  solicitor 

i  in  administration  of  estate — Payment  of  bills  by  credit  being  given  to 
ion  b*i-  him  in  account  with  his  father — Held  not  such  a  special  circumstance 
tfottor  as  to  warrant  order  for  taxation  and  delivery  of  bills  of  costs  ten  years 
ty.  ;.  afterpayment.    Ex  parte  ShacTtell  .  340 

'   C  — r-  4. Taxation   after    prescribed  time — Action  on  bill — 

Order  for  taxation  on  terms  of  withdrawing  all  pleas  except  '*  never 

indebted" — Subsequent  withdrawal  of  all  pleas  and  applications  to 

court  of  common  law  for  order  of  taxation — Refusal  for  want  of  juris- 

s#*lC't  dictiqn — The  Court  of  Chancery  afterwards  refused  an  order   on  the 

P0***''  ground  that  there  were  no  special  circumstances  beyond  mere  over- 

fjudic^  charge.    In  re  Barnard 137 

5.  Retainer  of  costs  by  solicitor  in  bankruptcy  proceedings 

— Refusal  of  Court  to  direct  taxation  in  summary  w&y—Qucere  as  to 
jurisdiction.    Ex  parte  Pemberton    ........     388 

Csrry^ 

,;>,*  SPECIFIC  PERFORMANCE— 1.  Agreement  for  lease— Verbal  provi- 

sion outside  written  agreement— Statute  of  Frauds — Misrepresentation 

lb***1  — Delay — Specific  performance  decreed  where  plaintiff  consented  to 

y*&"  inclusion  of  omitted  term.    Martin  v.  Pycro/t 324 

•,  utr* 

;£  2.  Conditions  of  sale — Objections  made  after  time  stipulated — 

Misrepresentation.    See  Vendor  and  Purchaser,  1. 

^tJ*  — *"  ^'  ^eatn  °*  defendant  after  report  in  favour  of  title — Order  for 

*! etj  revivor  or  dismissal  of  suit  within  limited  time.    See  Practice,  2. 

.  M'  4.  Title— Copyholds— Admittance.     See  Vendor  and  Purchaser,  3. 

**££  STATUTE— 1.  Construction— The  Tithe  Act,  1832  (2  <fc  3  Will.  IV. 


re 
ell* 


c.  100),  is  unaffected  by  the  provisions  of  the  Real  Property  Limitation 
Act,  1833  (3  &  4  Will.  IV.  c.  27)—'*  Land  "  in  interpretation  clause  of 
latter  Act  in  relation  to  tithes  means  an  estate  in  tithes  and  not  tithes 
fjjicc  as  a  chattel.     Dean  of  Ely  v.  Bliss 169 

I   ^  — L  2.  * Permissive    words — "  May  " — Recovery    of    costs— Dis- 

-             cretion  of  Judge— Concurrent  jurisdiction— County  Courts  Act.     Crake 
Mled  v.  Powell 498 

*'  3.  Statutory  powers—  Persons  obtaining  statutory  authority 

ij  to  interfere  with  rights  of  property  bound  strictly  to  adhere  to  powers 

f  \7  conceded  to  them.     Liverpool  Corporation  v.  Chorley  IVaterworki    .        .317 

i°   jt 

9'L  ,    STATUTES— 11  Geo.  II.  c.  19  (Distress  for  Rent  Act,  1737),  s.  1.      See 

:0&  Landlord  and  Tenant,  4. 
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WILL — 16.  Construction — Life  interest — Gift  of  dividends  of  stock 
to  A.  for  life — On  death  of  A.  dividends  to  be  divided  equally  between  B. 
and  0.  and  the  survivor  of  them— Held  that  survivor  took  only  a  life 
interest.     Blann  v.  Bell 318 

— —  17.  —  Next  of  kin— Daughters* husbands — Trust  for  daughters 
and  on  their  death  without  issue  for  ^their  next  of  kin  according  to 
Statutes  of  Distribution— Daughters'  husbands  held  not  entitled.  Milne 
v.  Oilbart 300 

18.  Portion— Fund  bequeathed  in  trust  for  younger  son — 

Whether  power  of  appointment  given  to  legatee.  Sheffield  v.  Earl  of 
Coventry 221 

19.  Remoteness— Where    there    are    gifts    over    void    for 

perpetuity  and  subsequent  and  independent  clause  or  gift  over  which 
is  within  line  of  perpetuity,  effect  cannot  be  given  to  clause  unless  it 
will  accord  with  previous  valid  limitations.    Monypenvy  v.  Bering  .      52 

20.  Residue— Gift  to  class— Codicil  revoking  gift  to  some 

members  of  class— Held  that  all  residue  went  to  those  legatees  whose 
bequests  were  not  revoked.     Clark  v.  Phillips 960 

WORDS—"  In  default  of  all  such  issue."    See  Settlement,  2 ;  Will,  11- 

' <  Land."    See  Tithe. 

"  Next  of  kin."    See  Will,  17. 
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